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DECISIONS 

OF  THB 

Court  of  Appeals  of  Kentucky 


FALL  TERM,    1914 


Standard  Oil  Company  v.  Marlow,  By  et  aL 

G^ecided  December  18,  1914.) 

Appeal  from  Pulaski  Circuit  Court. 

L  Damages — ^Action — ^Evidence — ^Instruotion. — ^Where  in  an  actioD 
for  damages  against  a  corporation  and  its  agent  evidence  was  ad- 
mitted which  was  competent  against  the  agent  but  not  against 
the  corporation,  an  only  Instruction  authorizing  a  recovery  is  pre- 
judicial, where  it  requires  the  Jury  to  find  against  both  the  cor- 
poration and  the  agent  if  they  believe  that  the  agent  was  negli- 
gent. 

2.  Appeal— Former  Opinion— Law  of  the  Case — ^Instruction. — ^Where 
on  a  former  appeal  only  certain  instructions  are  considered  and 
modified,  and  the  court  does  not  direct  that  they  alone  shall  be 
gjtven  on  another  trial,  an  instruction  not  criticized  is  tacitly  ap- 
proved, and  becomes  the  law  of  the  case,  and  should  be  given  on 
the  second  trial,  either  in  that  form  or  in  a  form  that  will  not 
materially  change  the  elfect  thereof. 

8.  Appeal — ^Former  Opinion— Law  of  the  Case— Instruction.— Where 
on  a  former  appeal  the  Court  of  Appeals  indicated  errors  in  cer- 
tain instructions  complained  of,  the  lower  court  was  not  precluded 
from  giving  on  a  return  of  the  case  a  proper  instruction  on 
another  subject  which  had  been  covered  by  the  instruction  given 
on  another  trial,  and  Tiat  criticized  in  the  opinion. 

4.  Master  and  Servant— Injury  to  Servant^Action  for  Damages — ^Evi- 
dence of  Emplosrment — ^In  an  action  for  damages  for  personal  in- 
jnrlee  by  an  alleged  servant  against  the  master,  evidence  that  the 
master's  manager  attempted  to  employ  another  boy  is  not  com- 
petent to  show  that  the  manager  employed  plaintiff  or  knew  he 
was  engaged  in  doing  certain  work. 

O.  H.  WADDLE  ft  SONS  for  appellant. 

ROBT.  HARDING,  D.  E.  McQUEART  and  EMMET  PURYEAR  for 
appellee. 
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Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — Reversing. 

Joe  E,  Marlow,  an  infant,  suing  by  his  next  friend, 
brought  this  action  against  the  Standard  Oil  Company 
and  its  manager,  William  Uhl,  to  recover  damages  for 
personal  injuries.  On  the  first  trial  of  the  case  he  re- 
covered a  verdict  and  judgment  against  the  Standard 
Oil  Company  for  $3,500,  and  against  William  Uhl  for 
$500.00.  On  appeal  to  this  court  the  judgment  was  re- 
versed for  errors  in  the  instructions."  Standard  Oil  Co., 
&c.  V.  Marlow,  150  Ky.,  647.  On  the  return  of  the  case 
another  trial  was  had  which  resulted  in  a  verdict  and 
judgment  against  the  Standard  Oil  Company  for  $5,000, 
and  against  its  co-defendant,  William  Uhl,  for  $1,000. 
The  Standard  Oil  Company  appeals. 

On  the  second  trial  several  witnesses  testified  to 
certain  admissions  of  Uhl  made  a  day  or  two  after  the 
accident  which  tended  to  show  negligence  on  his  part. 
As  these  admissions  were  not  a  part  of  the  res  gestae  the 
trial  court  admonished  the  jury  that  they  could  not  be 
considered  in  determining  the  liability  of  the  Standard 
Oil  Company.  Counsel  for  the  Standard  Oil  Company 
offered  instructions  as  follows : 

**A.  In  determining  the  question  as  to  whether  de- 
fendant Uhl  told  Cox  and  Marlow  when  they  quit  paint- 
ing barrels  to  wash  their  hands  and  clothes  in  gasoline 
and  bum  the  gasoline,  if  dirty,  in  the  street,  as  referred 
to  in  instruction  No.  1,  you  will  not  consider  any  evi- 
dence introduced  by  plaintiff  tending  to  show  that  in 
conversations  by  Uhl  with  other  parties  during  the  night 
after  the  accident  said  Uhl  either  admitted  or  said  he 
liad  so  told  said  Cox  and  Marlow,  and  unless  you  believe 
from  the  evidence  independent  of  such  alleged  admission 
or  conversation  that  Uhl  did  so  tell  or  instruct  Cox  and 
Marlow,  you  will  find  for  defendant,  Standard  Oil  Com- 
pany. 

•*B.  If  you  shall  find  for  plaintiff  at  all  you  may  find 
against  or  in  favor  of  either  of  the  defendants,  and  if 
you  shall  find  against  both  of  the  defendants  you  may 
say  in  your  verdict  how  much  of  your  finding  shall  be 
paid  by  each  of  the  defendants.'' 

It  is  insisted  that  the  court  erred  in  refusing  to  give 
one  or  the  other  of  the  offered  instructions  or  an  in- 
struction similar  in  effect  In  support  of  this  proposi- 
tion counsel  relies  on  the  case  of  C.,  N.  0.  &  T.  P.  By. 

Digitized  by  VjOOQIC 


standard  Oil  Co.  v.  Marlow.  3 

Co.  T.  Cook's  Admr.,  113  Ky.,  161,  where  an  action 
for  damages  was  bronght  against  the  railroad  and  its 
engineer.  It  appears  that  some  time  after  the  accident 
the  engineer  made  certain  admissions  which  the  court 
held  were  competent  against  him,  but  were  not  compe- 
tent against  the  company,  as  they  were  not  part  of  the 
res  gestae.  At  the  time  the  evidence  was  received  the 
court  admonished  the  jury  that  the  evidence  was  not 
competent  against  the  company,  but  was  competent  only 
against  the  engineer.  The  only  instruction  given  by  the 
court  required  the  jury,  if  they  believed  that  the  engi- 
neer was  negligent,  to  find  against  both  him  and  the 
company.  The  court  held  that  the  admonition  of  the 
court  that  the  evidence  complained  of  was  not  compe- 
tent against  the  company  was  rendered  of  no  effect  by 
the  instruction  given,- which  required  a  finding  against 
both  defendants  if  they  believed  the  en^neer  was  guilty 
of  negligence.  The  court  said: 

"The  effect  of  the  instruction  was,  therefore,  to  deny 
the  company  all  benefit  from  the  exclusion  of  this  evi- 
dence as  to  it,  and  place  it  in  the  same  position  it  would 
have  occupied  if  that  ruling  had  not  been  made.'' 

On  the  first  trial  of  the  case  the  court  gave  to  tho 
jury  BIX  instructions  which  were  offered  by  the  plain- 
tiff, and  one  instruction  which  was  offered  by  the  de- 
fendant. Instruction  No.  1  authorized  a  finding  against 
defendant,  Standard  Oil  Company,  if  they  believed  that 
Uhl  or  Cox,  a  painter,  employed  by  Uhl,  was  negligent. 
Instruction  No.  2  authorized  a  finding  against  both  de- 
fendants if  they  believed  that  Uhl  was  negligent.  In- 
struction No.  3  prescribed  the  measure  of  damages.  In- 
struction No.  4  defined  gross  negligence.  Instruction  No. 
5  defined  ordinary  care.  Instruction  No.  6  covered  the 
question  of  contributory  negligence-  Instruction  T), 
which  was  the  7th  instruction,  was  as  follows : 

**If  you  shall  find  for  plaintiff  at  all  you  may  flnd[ 
against  or  in  favor  of  either  of  the  defendants,  and  if 
you  shall  find  against  both  of  the  defendants  you  may 
say  in  your  verdict  how  much  of  your  finding  shall  be 
paid  by  each  of  the  defendants." 

In  the  opinion  on  the  first  appeal  the  court  did  not 
set  forth  all  the  instructions  given,  but  set  forth  instruc- 
tions 1,  2  and  3.  Instruction  No.  1  was  held  erroneous 
because  neither  Uhl  nor  the  company  was  responsible  for 
the  action  of  Cox,  who  was  not  their  agent.  ^  Instruction 
No.  2  was  modified  in  certain  respects  and  directed  to  be 
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given  on  another  trial.  It  was  further  held  that  no  in- 
strnction  on  gross  negligence  should  be  given.  The  court 
also  said  that  a  certain  instruction  offered  by  defendant 
should  have  been  given.  The  court  did  not  criticise  in- 
struction D,  or  direct  that  it  should  not  be  given.  The 
court  did  not  say  that  on  another  trial  the  trial  court 
should  have  instructed  tibe  jury  as  follows,  and  then 
set  out  the  instructions  to  be  given.  It  did  not  in  terms 
or  by  implication  say  that  the  instructions  considered  by 
the  court  were  all  the  instructions  that  should  be  given 
on  the  next  trial.  It  is  well  settled  that  where  the  in- 
structions given  on  a  trial  are  before  this  court  and  not 
criticised,  they  are  tacitly  approved,  and  become  the 
law  of  the  case.  Louisville  &  A.  E.  Co,  v.  Cox's  Admr., 
125  S.  W.,  1056.  As  instruction  D^  authorizing  a  finding 
against  either  of  the  defendants  or  both,  was  not  crit- 
icized on  the  former  appeal,  but  was  tacitly  approved, 
it  became  a  part  of  the  law  of  the  case,  and  should 
have  been  given  either  in  that  form  or  in  a  form  that 
would  not  have  materially  changed  the  effect  thereof.  If 
it  were  not  the  rule  that  an  instruction  not  criticised,  but 
tacitly  approved  on  a  former  appeal  should  be  given, 
then  the  trial  court  in  this  instance  would  not  have  been 
justified  in  giving  instructions  defining  ordinary  care 
and  contributory  negligence,  given  on  the  first  trial. 
As  the  court  on  the  first  appeal  considered  only  certain 
instructions,  and  did  not  say  that  they  were  all  the  in- 
structions to  be  given  on  the  next  trial,  the  trial  court 
was  not  precluded  by  the  former  opinion  from  giving 
instruction  A  offered  by  the  defendant,  or  one  similar 
in  effect.  Instruction  D  was  asked  on  the  first  trial  by 
the  defendants,  and  was  given  on  their  motion.  They 
appealed.  There  was  no  complaint  on  that  appeal  of 
the  instructions  which  had  been  given  on  their  motion, 
and  the  attention  of  the  court  was  not  directed  to  them. 
When  this  court  indicated  errors  in  certain  instructions 
which  were  there  complained  of,  the  lower  court  was 
not  precluded  from  giving  on  the  return  of  the  case  a 
proper  instruction  on  another  subject  which  had  been 
covered  by  an  instruction  given  on  the  other  trial  and 
not  criticised  in  the  opinion.  That  the  action  was  pre- 
judicial there  can  be  no  doubt,  for  the  admonition  of  the 
court  that  UhPs  admissions  were  not  competent  against 
the  Standard  Oil  Company  was  rendered  of  no  effect  by 
the  instruction  of  the  court  which  required  a  finding 
against  both  defendants  if  the  jury  believed  that  Uhl 
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was  negligent.  A  reversal  of  the  case,  therefore,  can- 
not be  avoided  nnless  the  well  established  mle  laid  down 
in  C,  N.  O,  &  T.  P.  Ey.  Co.  v.  Cook's  Admr.,  supra,  be 
disregarded. 

The  trial  conrt  should  not  have  permitted  plaintiflF  to 
prove  tliat  Uhl,  a  short  time  before  the  accident  to  plain- 
tiff, attempted  to  hire  a  boy  by  the  name  of  Hughes  to 
assist  Cox  in  painting  the  barrels.  This  evidence  intro- 
duced an  issue  entirely  foreign  to  the  case.  The  eflfort 
to  employ  Hughes  has  no  bearing  on  the  employment  of 
Marlow  or  defendant's  knowledge  that  he  was  engaged 
in  assisting  Cox.  The  fact  that  an  effort  was  made  to 
employ  one  boy  does  not  tend  to  show  that  Uhl  employed 
plaint^  or  knew  that  he  was  engaged  in  assisting  Cox. 

In  view  of  the  foregoing,  we  deem  it  xmnecessary  to 
determine  whether  or  not  ttie  verdict  is  excessive. 

In  view  of  the  fact  that  instruction  A  offered  by 
the  defendant  on  the  last  trial  more  clearly  presents 
defendant's  case  with  respect  to  the  admissions  of  Uhl, 
the  court  will  give  that  instruction  instead  of  instruction 
B.  It  wUl  also  give  the  same  instructions  given  on  the 
second  trial. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 

Whole  court  sitting,  Judge  Nunn  dissenting. 


Morgan,  et  aL  v.  FigSt  ^  aL 

(Decided  December  18,  1914.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

Mimlctpal  Corporationfr-<;itlea  of  Sixth  Cla8»— Street  Improre- 
m«iit»— Assessment  of  Costs— Authority  of  Bosrd  of  Trustees — 
fiectloii  S706,  Kentucky  Statutes.— Since  Sectlcm  3706»  Kentucky 
Statutes,  authorizing  the  original  ImproTements  of  streets  In 
dtles  of  the  sixth  class  at  the  cost  of  the  abutting  property  owner, 
does  not  proTide  that  payment  therefor,  when  the  ten  year  bond 
ptaa  Is  not  adopted,  shaU  be  made  In  cash,  It  Is  within  the  power 
off  the  board  of  trustees  to  contract  for  the  woric  either  (m  a 
cash  basis  or  a  deferred  payment  plan,  and  It  is  no  defense  to  an 
aetlon  by  a  contractor  to  enforce  a  Uen  for  such  improyements 
that  a  bid  was  accepted  on  a  deferred  payment  plaxL 
Municipal  Corporations — Cities  of  Sixth  Class — ^Improrement  of 
Streets    Lien    on    Abutting    Property— Section    3706,    Kentucky 
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statutes. — Under  Section  3706,  Kentucky  Statutes,  street  improve- 
ment assessments  are  secured  hy  a  lien  on  the  abutting  property, 
whether  made  on  the  ten  year  bond  plan  or  otherwise. 

JOSEPH  S.  LAWTON  and  W.  S.  SANFORD  for  appeUants. 

FURLONG,  WOODBURY  &  FURLONG  for  appellees. 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
CoMMissioNEB — ^AflSrming. 

Plaintiffs,  L.  E.  Figg,  suing  for  the  First  National 
Bank,  and  Ihe  First  National  Bank,  brought  this  action 
against  defendants,  John  S.  Morgan  and  others,  abutting 
property  owners,  to  enforce  certain  liens  for  the  im- 
provement of  Third  Street  in  the  town  of  Oakdale,  be- 
tween Young  Street  and  the  Boulevard.  The  chancellor 
granted  the  relief  prayed  for,  and  the  defendants  ap- 
peal. 

Oakdale  is  a  town  of  the  6th  class.  Section  3706, 
Kentucky  Statutes,  providing  for  the  improvement  of 
streets  in  towns  of  the  sixth  class,  is  in  part  as  follows: 

*'The  board  of  trustees  is  hereby  authorized  and 
empowered  to  order  any  work  they  deem  necessary  to 
be  done  upon  the  sidewalks,  curbing,  sewers,  streets, 
avenues,  highways,  and  public  places  of  such  towns.  The 
cost  and  expenses  incurred  in  repairing  streets,  avenues, 
highways,  sewers,  and  public  places  shall  be  paid  out 
of  the  general  fund  of  the  town.  The  expense  incurred 
in  making  and  repairing  sidewalks  and  curbing  shall  be 
paid  by  the  owners  of  the  land  fronting  and  abutting 
thereon,  if  the  board  of  trustees  so  order,  each  lot  or 
portion  of  lot  being  separately  assessed  for  the  full 
value  thereof  in  proportion  to  the  frontage  thereof  to 
the  entire  length  of  the  whole  improvement,  not  to  ex- 
ceed a  square,  sufficient  to  cover  the  total  expense  of  the 
work. 

''The  cost  and  expenses  incurred  in  constructing  or 
reconstructing  sidewalks,  curbing,  streets,  avenues, 
highways,  sewers,  and  public  places  shall  be  paid  out  of 
the  general  fund  of  the  town  or  by  the  owners  of  the 
lands  fronting  and  abutting  thereon,  as  the  board  of 
trustees  may,  in  each  case  determine;  but  the  local  as- 
sessment shall  not  exceed  fifty  per  centum  of  the  value 
of  the  ground  after  such  improvement  is  made  excluding 
the  value  of  the  buildings  and  other  improvements  upon 
the  property  so  improved. 
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"Whenever  the  board  of  trustees  shall  determine 
upon  the  constmction  or  reconstruction  of  streets, 
avenues,  highways,  sewers,  and  public  places  at  the  ex- 
pense of  the  abutting  property,  they  shall  cause  the 
same  to  be  done  as  follows : 

"The  ordering  of  such  improvement  shall  be  by  ordi- 
nance of  the  board  of  trustees,  and  the  contract  therefor 
shall  be  awarded  to  the  lowest  and  best  bidder  after 
proper  advertisement  for  bids. 

"The  said  board  of  trustees  shall  require  the  ac- 
cepted bidder  to  execute  a  bond  to  the  town  with  good 
and  sufficient  surety  to  be  approved  by  said  board  of 
trustees  for  the  faithful  performance  of  his  contract. 

"The  original  construction  or  reconstruction  of  any 
sidewalk,  curbing,  streets,  sewers,  avenues,  highways, 
alleys,  and  public  places  may  be  made  the  exclusive  cost 
of  the  owners  of  the  lots  and  parts  of  lots  or  land  front- 
ing or  abutting  or  bordering  upon  the  proposed  improve- 
ment be  equally  apportioned  by  the  board  of  trustees 
according  to  the  number  of  front  feet  owned  by  them 
respectively  upon  the  petition  of  the  property  owners 
of  lots  or  parts  of  lots,  or  land  abutting  or  bordering 
upon  the  proposed  improvement;  or  the  board  of  trust- 
ees may  cause  same  to  be  done  without  such  petition 
upon  the  vote  of  four  members-elect  of  said  board  of 
trustees  at  a  regular  meeting  thereof;  or  the  board  of 
trustees  may,  by  a  majority  vote  at  any  regular  meeting 
thereof,  cause  any  such  improvement  to  be  made  upon 
the  ten-year  bond  plan.'* 

The  remainder  of  the  foregoing  section  applies  to 
improvements  made  on  the  ten-year  bond  plan,  and  is 
not  material  to  this  case. 

The  improvement  in  question  was  ordered  during 
the  year  1905,  by  votes  of  four  trustees.  Bids  were 
called  for  by  proper  advertisement.  There  were  three 
bidders.  Plaintiff  Figg  agreed  to  do  the  work  for  $4.50 
a  lineal  foot  on  each  side  of  the  street,  payment  thereof 
to  be  made  in  installments  extending  over  a  period  of 
not  exceeding  five  years  from  the  completion  of  the 
woiky  and  also  agreed  to  do  the  work  at  $4.29^^  a  lineal 
foot  on  each  side  of  the  street  if  the  town  itself  would 
pay  cash.  Figg's  bid. was  the  lowest  and  was  accepted 
by  the  board  of  trustees.  The  contract  was  drawn  up 
and  signed  by  the  board  of  trustees  and  by  Figg  and 
his  surety,  providing  that  payments  should  be  made 
either  in  cash  or  in  equal  quarter-annual  payments,  to 
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extend  over  a  period  not  exceeding  five  years.  Pur- 
suant to  the  above  contract  the  improvement  was  com- 
pleted. Figg  testified  that  where  he  was  required  to 
look  to  the  property  owners  for  payment  his  bid  would 
be  the  same,  whether  on  a  cash  basis  or  deferred  pay- 
ment plan.  There  is  no  evidence  to  the  effect  that  his 
bid  was  higher  because  of  the  method  of  payment.  The 
property  owners  admit  that  if  they  had  to  pay  at  all 
they  would  prefer  to  pay  on  the  deferred  payment  plan. 
The  regularity  of  the  proceedings  is  called  in  ques- 
tion in  only  one  respect.  It  is  insisted  that  the  statute 
provides  for  two  plans,  one  on  a  cash  basis,  and  one  on 
the  ten-year  bond  plan;  that  instead  of  adopting  one  or 
the  other  of  these  two  plans,  the  board  of  trustees  ac- 
cepted the  bid  on  the  five-year  payment  plan,  which,  not 
being  authorized  by  the  statute  in  question,  invalidates 
the  whole  assessment. 

It  will  be  observed  that  Section  3706,  supra,  au- 
thorizes the  board  of  trustees  to  order  the  construction 
of  a  street  at  the  cost  of  the  lot  owners  abutting  thereon, 
to  be  equally  apportioned  by  the  board  of  trustees  ac- 
cording to  the  number  of  front  feet  owned  by  them  re- 
spectively, either  upon  the  petition  of  a  majority  of  the 
abutting  property  owners,  or  without  such  petition  upon 
a  vote  of  four  members-elect  of  the  board  of  trustees, 
at  a  regular  meeting  thereof.  The  act  in  question  is  not 
as  specific  as  the  acts  relating  to  street  improvements  in 
towns  of  other  classes.  The  act  provides  for  assessing 
the  cost  against  the  abutting  property.  It  also  provides 
for  the  issuing  of  bonds  on  the  ten-year  plan.  When  the 
latter  plan  is  adopted  improvement  taxes  are  divided 
into  ten  annual  installments,  and  bear  interest  from 
date.  In  view  of  the  latter  provision,  it  is  insisted  that 
when  the  first  plan  is  followed,  payment  of  the  assess- 
ments must  necessarily  be  in  cash.  This,  however,  is  a 
mere  inference.  The  statute  is  silent  upon  the  subject. 
It  contains  no  provision  requiring  payment  to  be  made 
in  cash.  In  the  absence  of  such  provision,  we  conclude 
that  it  is  within  the  power  of  the  trustees  to  contract  for 
the  improvement  either  on  a  cash  basis  or  on  a  deferred 
payment  plan,  or  to  give  to  the  property  owner,  as  was 
done  in  this  case,  the  option  to  pay  either  in  cash  or  on 
a  deferred  payment  plan.  Certainly  there  can  be  no 
complaint  of  the  deferred  payment  plan  where,  as  in  this 
case,  it  does  not  appear  that  the  contractor's  bid  was  any 
higher  because  of  that  plan,  and  the  property  owners 
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say  that  if  they  have  to  pay  at  all  they  perfer  to  pay 
on  that  plan.  Under  this  view  of  the  statute  it  cannot  be 
said  that  the  trustees  provided  for  a  time  of  payment 
not  anthorized  by  the  statute. 

While  it  is  true  that  the  act  does  not  in  terms  provide 
where  the  ten-year  plan  is  not  adopted  that  the  cost  of 
the  improvements  shall  be  a  lien  on  the  abutting  prop- 
erty, it  is  apparent  from  the  act  that  such  was  i£e  pur- 
pose of  the  Legislature.  It  did  not  have  the  power  to 
impose  a  personal  liability  on  the  abutting  property 
owner.  When,  therefore,  the  act  provided  that  the  work 
should  be  done  at  the  cost  of  the  abutting  property 
owner,  and  should  be  apportioned  by  the  board  of  trust- 
ees according  to  the  number  of  front  feet  owned  by  them 
respectively,  there  can  be  no  escape  from  the  conclusion 
that  the  assessment  should  be  secured  by  a  lien  on  the 
abutting  property. 

Judgment  affirmed. 


Sellers  ▼•  SeUersy  etc 

(Decided  December  liS,  1914.) 

Appeal  from  Hamson  Circuit  Court 

1.  Deeds. — The  courts  make  a  distinction  between  testamentary 
deeds  and  a  deed  which  is  the  resiilt  of  an  ordinary  business 
transaction,  and  where  the  parties  are  dealing  with  each  other 
as  business  antagonists. 

2.  Vexdict— When  Court  May  Disregard.— Where  in  an  equitable  ac- 
tion the  court  submits  the  issues  to  a  Jury  merely  for  their  ad- 
Tiaory  aid,  their  verdict  is  not  necessarily  conclusive^  and  the 
court  may  disregard  it 

W.  S.  CASON  and  CASON  &  COX  for  appellants. 

]£.  0.  SWINFORD  for  appellee. 

OpnaoK  OP  THE  CouBT  BY  JuDGB  NuNN — ^Eeversiug. 

This  is  a  controversy  between  a  widow  anjd  her  step- 
diildren.  Eleven  Sellers  owned  a  farm  and  a  small 
home  in  a  little  town.  During  his  last  illness  he  con- 
veyed the  home  to  his  wife  in  fee.  This  is  a  suit  in  equity 
by  the  children  to  set  aside  that  deed  on  the  grounds  of 
imdne  influence  and  mental  incapacity.  The  farm  is  not 
involved.    The  court  submitted  the  issues  of  fact  to  a 
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jury,  and  nine  of  them  signed  a  verdict  against  the  deed. 
The  court  rendered  a  judgment  thereon,  holding  the 
deed  invalid.    The  widiow  appeals. 

Eleven  Sellers  was  married  to  the  appellant  in  1899. 
He  was  64  years  old,  and  she  was  49.  It  was  his  second 
marriage  and  her  first  He  had  three  children  by  his 
first  wife,  and  they  are  the  appellees.  There  was  no 
issue  of  the  second  marriage.  At  the  time  of  the  second 
marriage  his  tiiree  children  had  married  and  were  rais- 
ing families  of  their  own.  Mr.  Sellers  lived  thirteen 
years  after  this  marriage,  and  died  at  the  age  of  77.  At 
the  time  of  the  marriage  he  owned  a  farm  of  117  acres, 
four  or  five  miles  from  the  town  of  Berry,  in  Harrison 
county.  About  a  year  after  the  marriage  he  became  af- 
flicted with  weeping  eczema,  a  foul  and  loathsome  dis- 
ease. The  physician  says  it  covered  his  whole  body  and 
was  the  worst  case  he  ever  saw.  For  years  he  suffered 
from  this,  and  required  the  services  of  a  physician,  Mrs. 
Sellers  had  to  bathe  him  and  wash  and  change  his  cloth- 
ing and  bed  Unen  every  day.  Besides  this  she  cooked  and 
did  all  the  washing  and  housekeeping.  During  a  part  of 
the  first  year  she  had  for  help  a  little  ten-year^ld  girl, 
but  from  that  time  until  her  husband's  death  she  did  all 
the  work. 

After  living  on  the  farm  seven  years  they  moved  to 
Berry ;  that  is,  in  1906.  Mr.  Sellers  bought  a  little  house 
there  for  $600,  and  they  lived  in  it  until  his  death.  The 
proof  shows  that  he  went  back  and  forth  to  his  fann 
every  day  or  so,  as  the  weather  would  permit^  but  along 
in  January  before  his  death  in  March,  1912,  he  sold 
about  10  acres  off  of  his  farm.  No  one  doubts  that  at 
this  time  he  was  mentally  capable  of  protecting  himself 
in  a  business  transaction.  His  children  were  displeased 
when  they  heard  that  he  had  sold  pa;rt  of  the  farm,  and, 
as  they  say,  they  heard  he  was  about  to  sell  the  re- 
mainder. So,  by  agreement  among  themselves,  they  met 
at  Berry  in  the  latter  part  of  January,  1912,  and  went 
in  a  body  to  the  home  of  their  father  and  ''Mrs.  Sell- 
ers,*' as  they  speak  of  her.  They  told  him,  in  Mrs.  Sell- 
ers' presence,  that  they  did  not  want  the  farm  sold  and 
asked  hinn  to  transfer  or  turn  it  over  to  them  for  divis- 
ion, and  they  would  give  him  a  contract  to  pay  him  $15 
per  month  for  his  support  He  was  surprised  and  his 
feelings  hurt,  and  in  tears  told  them  that  it  was  his 
property  and  he  felt  capable  of  managing  his  own  affairs. 
After  this  he  talked  with  several  of  his  neighbors,  told 
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them  the  facts  of  his  children's  visit  and  his  disappoint- 
menty  and  fear  that  they  would  try  to  deprive  his  widow 
of  a  home  when  li-e-  died.  He  told  them  he  wanted  to 
seoore  to  Mrs.  Sellers  the  home  in  Berry,  and  inquired 
of  them  about  the  efficacy  of  wills  and  deeds,  and  said  he 
was  afraid  of  wills,  because  they  were  sometimes  broken. 
On  March  29th,  he  was  taken  down  with  acute  bladder 
trouble.  Dr.  Lang,  who  for  years  had  been  treating  him 
for  eczema,  was  called  in.  This  doctor  was  also  a  notary 
public  On  April  6th,  Mr.  Sellers  had  the  doctor  pre- 
pare a  deed,  and  by  which  he  conveyed  to  his  wife  the 
little  town  home.  The  doctor  says  that  up  to  and  in- 
cluding this  time  Mr.  Sellers  possessed  all  his  mental  f  ac- 
ultiesy  and  understood  what  he  was  doing  and  the  effect 
of  the  deed. 

Dr.  Lang  testifies  that  Mr.  Sellers  told  him  what  he 
v/anted  done  and  why  he  wanted  to  do  it  In  fact,  Mr. 
Sellers  had  advised  with  him  two  months  before  and 
said  that  as  soon  as  he  could  get  time  he  wanted  the 
doctor  to  fix  up  some  papers  for  him,  and,  in  that  con- 
necliony  told  him  of  the  visit  of  his  children,  and  their 
desire  to  have  him  divide  his  farm  between  them.  He 
gave  to  the  doctor  the  same  reason  for  having  the  deed 
written  that  he  had  expressed  to  his  neighbors — ^the 
fear  that  his  children  would  not  deal  fairly  with  his 
widow.  He  also  made  mention  of  the  burden  he  had 
been,  and  of  Mrs.  Sellers'  faithfulness  in  caring  for  him 
during  all  of  his  afflictions,  and  that  it  would  be  doing 
too  little  for  her  to  give  her  the  town  home. 

As  soon  as  Mr.  Sellers  was  taken  sick  his  children 
began  to  visit  him,  and,  as  they  say,  aided  in  caring  for 
him  and  administered  medicine.  They  testify  to  giving 
him  tablets  prior  to  April  6th,  which  acted  like  opiates, 
and  say  that  at  no  time  after  he  was  taken  sici:  and 
these  medicines  were  administered  to  him  was  he  men- 
tally capable  of  understanding  a  business  transaction. 
The  trial  proceeded  on  the  idea  that  the  deed  was  of  a 
testamentary  character,  and  the  same  wide  range  was 
permitted  in  the  iutroduction  of  testimony,  but  the  in- 
structions to  the  jury  were  based  rather  upon  the  idea 
that  the  instrument  in  question  was  an  ordinary  deed, 
exeouted  under  circumstances  when  the  parties  are  sup- 
posed to  be  dealing  at  arms'  length,  and  required  the 
jury  to  believe  that  Mr.  Sellers  not  merely  knew  tiie  ob- 
jects of  his  bounty  and  the  nature  of  his  property,  but 
also  his  property  rights.    Naturally  the  jury  must  have 
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conclndedi  that  it  requires  a  higher  degree  of  mental 
soundness  to  know  one's  property  rights  than  it  does 
to  know  what  property  one  has.  Under  these  instruc- 
tions the  jury  found  against  Mrs.  Sellero  and  set  the 
deed  aside. 

The  courts  make  a  distinction  between  testamentary 
deeds  and  a  deed  which  is  the  result  of  an  ordinary  busi- 
ness transaction,  and  where  the  parties  are  dealing  with 
each  other  as  business  antagonists.  Meuth's  Exrx  v. 
Meuth,  157  Ky.,  784;  Best,  &o.  v.  House,  113  S.  W.  Eep., 
849 ;  Bl^ammel  v.  Brammel,  101  Ky.,  75 ;  American  &  Eng. 
Enc.  of  Law,  Vol.  28,  page  74. 

Aside  from  his  age  and  sickness,  three  circumstances 
are  relied  on  by  the  children  to  show  that  Mrs.  Sellefrs 
unduly  influenced  him  to  make  the  deed. 

1.  She  carried  the  purse — during  his  last  illness 
they  proved  by  two  or  three  witnesses  that  they  went  to 
his  home  to  make  collections.  Mr.  Sellers  would  examine 
the  accounts  and  hand  them  to  his  wife  for  approval  and 
request  her  to  pay  them.  She  went  to  the  purse,  pro- 
cured the  money  and  paid  them  as  directed. 

2.  In  January,  when  the  children  wanted  him  to  di- 
vide the  farm  between  them^  and  offered  him  $15  per 
month,  they  say  he  made  no  objection  at  first,  but  l^at 
when  be  called  his  wife  and  talked  to  her  about  it  in 
their  presence — ^they  could  not  hear  the  conversation — 
he  turned  to  them  with  the  remark  that  it  was  his  prop- 
erty; he  was  not  dead  yet;  and  he  was  capable  and  de- 
sirous of  managing  his  own  affairs. 

3.  Dr.  Lang  says  that,  when  requested  to  prepare 
the  deed^  he  found  in  the  sick  room  a  printed  blank  form 
of  deed  on  the  table  with  pen  and  ink— everything  ready 
to  write  it.  The  argument  is  that  Mr.  Sellers  had  been 
confined  to  his  room  for  a  week  and  could  not  have  pro- 
cured the  blank  form,  and,  therefore,  his  wife  was  re- 
sponsible for  it  being  there.  Some  facts  are  presented 
on  the  motion  for  a  new  trial  tending  to  show  that  Dr. 
Lang,  on  reflection,  was  convinced  that  his  testimony 
in  this  tespect  was  erroneous.  But,  disregarding  these 
facts,  and  accepting  the  case  as  it  went  to  the  jury,  we 
do  not  believe  the  presence  of  the  blank  form,  and  the 
fact  that  he  had  been  sick  for  a  week,  is  proof  either  that 
Mr.  Sellers  did  not,  or  that  she  did,  make  the  prepara- 
tion. If  he  advised  with  friends  about  making  the  deed 
more  than  two  months  before  and  spoke  to  the  doctor 
about  writing  it,  when  his  sanity  is  certain,  and  expressed 
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a  desire  to  convey  by  deed  rather  than  devise  by  will,  is 
it  unreasonable  that  he  took  steps  to  perfect  the  plan 
and  himself  procured  the  blank  form  before  he  got  sick? 

Except  the  testimony  of  his  children  and  their  chil- 
dren, all  the  evidence  tending  to  show  mental  incapacity 
during  hid  last  illness  relates  to  times  after  the  deed  was 
made,  and  when  it  is  admitted  that  he  was  frequently 
under  the  influence  of  opiates.  From  Dr.  Lang's  tes- 
timony, we  gather  that,  prior  to  April  6th,  opiates  weire 
administered  to  him  only  on  occasions  of  extreme  pain, 
and  the  effect  was  temporary,  so  that  when  the  pain  was 
relieved  and  he  would  come  from  under  the  influence  of 
the  opiates,  he  was  bright  and  had  a  good  understand- 
ing of  everything.  It  was  not  until  after  April  6th  that 
opiates  were  regularly  administered,  and  even  then  he 
possessed  his  mental  faculties  when  not  under  their  im- 
mediate influence.  From  his  testimony  there  can  be  no 
question  as  to  his  mental  soundness  at  the  time  he  made 
tiie  deed.  He  was  introduced  as  a  witness  by  the  chil- 
dren, and  his  disinterestedness  is  conceded  by  all  parties. 

For  the  purpose  of  showing  mental  incapacity,  two 
instances  ure  shown  before  his  illness.  One  witness, 
Sandy  Simpson,  about  55  years  of  age,  says  that  he  met 
Mr.  Sellers  on  the  road  during  the  previous  summer, 
and  that  Mr.  Sellers  called  him  "Uncle  Sandy.*'  While 
the  witness  displays  no  resentment  over  this,  he  does 
say  it  never  occurred  before.  Other  witnesses,  even 
younger,  in  giving  their  testimony,  repeat  conversations 
they  had  with  Mr.  Sellers,  and  it  appears  that  he  spoke 
to  tiiem  as  ** uncle*'  or  **aunt.'*  The  fact  that  these  wit- 
nesses were  not  astonished  by  this  familiar  form  of  ad- 
dress indicates  that  they  accepted  it  as  a  sign  of  close 
intimacy.  The  other  instance  is  about  a  witness  writing 
a  rent  contract  for  Mr.  Sellers  when  the  witness  knew 
that  Mr.  Sellers  had  already  contracted  the  land  to  an- 
other party.  But  the  other  party  testifies  that  he  had 
surrendered  that  portion  of  the  land  and  consented  to 
the  making  of  another  contract. 

We  have  reached  the  conclusion  that  the  weight  of 
the  evidence  is  against  the  verdict.  We  are  unable  to  see 
that  his  conveyance  of  the  town  home  to  his  wife  was  the 
result  of  any  influence  other  than  that  produced  by  the 
children  themselves,  when  they  requested  him  to  let  them 
administer  on  his  estate.  Through  all  their  married 
life  Mrs.  Sellers  was  kind  and  attentive.  There  is  no 
conflict  in  the  evidence  as  to  his  affection  for  her,  and 
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the  great  seTvice  she  rendjered  him.  That  he  appreciated 
it,  his  neighbors  testify,  and,  from  their  testimony,  it  is 
clear  that  the  conveyance  was  not  only  rational  and  com- 
mendable, but  the  result  of  a  determination  formied 
months  before  his  last  illness. 

We  would  be  disposed  to  give  more  effect  to  the 
verdict  were  it  not  for  the  error  in  the  instructions  above 
referred  to.  But  this  being  purely  an  equitable  action, 
the  court,  out  of  its  discretion,  and  not  under  any  re- 
quirement of  law,  submitted  the  issue  of  fact  in  order 
to  obtain  advisory  aid  of  the  jury.  Their  verdict  is  not 
necessarily  conclusive  and  the  chancellor  may  disregard 
it.  Hill  V.  Phillips,  87  Ky.,  169;  Mcllwain  v.  Eussell,  11 
Ky.  L.  E.,  649;  Ford  v.  Ellis,  21  Ky.  L.  E.,  1837;  Mora- 
wick  V.  Martineck,  128  Ky.,  155 ;  Bannon  v.  Patrick-Ban- 
non  Sewer  Pipe  Co.,  136  Ky.,  556. 

Feeling  that  the  weight  of  the  evidence  favors  the 
validity  of  the  deed,  we  are  of  the  opinion  that  the  lower 
court  should  have  disregarded  the  verdict,  and  the  judg- 
ment is  reversed  with  directions  to  enter  a  decree  up-* 
holding  the  deed. 


LbuisviUe  &  Nashville  Railroad  Company  v.  Heinig^s 
AdminUtratrix. 

(Decided  December  18,  1914.) 
Appeal  from  Whitley  Circuit  Court. 

1.  .  Master  and  Servant — Injuries  to  Servant — Railroads — CoIUslon — 

ISBUfficient  Rules  and  Methods  of  Operation — ^Negligence. — ^Tn  an 
action  for  damages  for  the  death  of  an  engineer,  killed  in  a  wrsck 
aUeged  to  have  been  caused  by  defendant's  negligence  in  chang- 
ing the  meeting  point  without  notice  to  the  decedent,  and  In  not 
having  sufficient  rules  to  give  proper  notice  of  changes  in  the 
meeting  points  of  trains,  evidence  examined  and  held  insufficient 
to  sustain  the  charge  of  negligence. 

2.  Master  and  Servant — Injuries  to  Servant — Railroads — Collision — 
Negligence  of  Employes  of  Welting  Train — ^In  an  action  for  dam- 
ages for  the  death  of  an  engineer  resulting  from  the  collision  of 
tfwo  trains,  evidence  examined,  and  held  insufficient  to  show  neg- 
ligence of  the  employes  of  the  waiting  train  in  failing  to  turn  the 
switch,  or  in  stopping  that  train  too  near  the  switch. 

3.  Master  and  Servant — Injury  to  Servant— ^Railroads — Ck>lll8lon — 
Topographical  Conditions  of  Meeting  Point— Negligence— Evi- 
dence.— In  an  action  for  damages  for  the  death  of  an  engineer  re- 
sulting from  the  collision  of  two  trains,  evidence  considered  and 
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held  Insnttlcient  to  show  negligence  on  the  part  of  the  defendant 
in  placing  the  switch  of  the  passing  track  where  trains  were  to 
meet  at  a  place  where  the  view  was  obscured  by  an  embankment 
and  trees. 

4.  ICaster  and  Seryant— Injury  to  Senrant— (Railroads— I^tilure  to 
Adopt  Block  Signal  System— Assumption  of  Risk.— An  engineer 
oC  long  experience*  who  has  been  in  the  employ  of  a  railroad  for 
a  number  of  years,  knows  and  appreciates  the  danger  growing 
out  of  the  fWure  of  the  company  to  adopt  and  haye  in  use  the 
blocfc  signal  system,  and  assumes  the  risk  of  such  danger. 

5.  Master  and  Servant— Injury  to  Serrant— Railroads— Rules-^Ckm- 
trlbutory  Negligence— Federal  Employers'  Liability  Act— A  rule 
of  a  railroad  company  imposing  on  its  conductor  the  duty  of  plac- 
ing  himself  in  a  position  to  hear  the  meeting  point  signals,  and 
fslling  to  hear  and  clearly  understand  them,  to  stop  his  train,  is 
for  the  benefit  not  only  of  passengers  but  of  employes  on  the 
train,  and  the  contributory  negligence  of  an  employe  does  not,  in 
an  action  under  the  Federal  Employers'  Liability  Act,  deprive  him 
of  the  benefit  of  the  rule  where  its  violation  would  be  negligence 
as  to  anyone  else  on  the  train. 

C  Master  and  Servant — ^Injury  to  Servant-^Railroads — Contributory 
Negligence— Federal  Employers'  Liability  Act — ^In  an  action 
against  a  raUroad  company  under  the  Federal  Employers'  Ida- 
taHlty  Act»  it  is  only  where  the  employe's  act  is  the  sole  cause  of 
the  injury,  and  defendant's  act  is  no  part  of  the  causation,  that 
defendant  is  free  from  liability  under  the  act. 

7.  Master  and  Servant— Injury  to  fiervant— Railroads— Contributory 
Negligence— Federal  Employers'  Liability  Act— Though  an  en- 
gineer killed  in  a  collision  be  guilty  of  negligence  in  failing  to 
give  a  signal  of  the  meeting  point  of  the  two  trains,  and  in  fail- 
bkg  to  have  his  train  under  control  as  the  meeting  point  is  ap- 
proached, yet  where  the  rules  of  the  company  require  the  con- 
ductor to  place  himself  in  a  position  to  hear  the  meeting  point 
signals,  and  falling  clearly  to  hear  and  understand  them,  to  stop 
his  train,  a  recovery  may  be  had  under  the  Federal  Employers' 
Liability  Act  if  the  conductor,  in  the  exercise  of  ordinary  care 
could  have  known  that  the  decedent  failed  to  give  the  meeting 
point  whistle,  or  failed  to  take  steps  to  stop  the  train,  and  could 
have  stopped  the  train  in  time  to  avoid  the  collision. 

S.  Master  and  Servant — ^Injury  to  Servant — Railroads — Contributory 
Negligence — Federal  Employers'  Liability  Act— E^vidence. — ^In  an 
action  for  damages  under  the  Federal  Employers'  Liability  Act, 
baaed  on  the  negligence  of  a  conductor  in  failing  to  comply  with 
the  rules  of  the  company  requiring  him  to  place  himself  in  a  posi- 
tion to  hear  the  meeting  point  signals,  and  failing  to  hear  and  un- 
derstand them,  to  stop  his  train,  evidence  considered,  and  held 
sufficient  to  take  the  case  to  the  Jury. 

S.  Master  and  Servant— Injury  to  Servant— Railroads — ^Federal  Em- 
ployers' Liability  Act— Verdict  Based  on  Sufficient  and  Insufficient 
Grounds — Prejudicial  Error. — Since  in  an  action  for  damages 
under  the  Federal  Employers'  Liability  Act,  the  amount  of  the 
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verdict  necessarily  depends  on  the  amount  of  negligence  attribut- 
able to  the  carrier,  a  finding  based  on  negligence  not  authorized 
by  law  is  prejudicial,  even  though  based  also  on  another  and 
sufficient  ground. 

HIRAM  H.  TYE,  CHAS.  H.  MOORMAN.  BENJAMIN  D.  WAR- 
FIELD  and  J.  W.  ALCORN  for  appellant. 

POPHAM,  TRUSTY  &  ROOSE  and  J.  C.  BYRD  for  appellee. 

Opinion  of  the  Court  by  WttLiAM  KoQ^Ets  Clay, 
Commissioner — Reversing. 

Eugene  Heinig  was  an  engineer  in  the  employ  of  the 
defendant,  Louisville  &  Nashville  Railroad  Company. 
OA  December  27,  1911,  he  was  killed  in  a  wreck.  His 
widow  and  administratrix,  Catherine  D.  Heinig,  brought 
this  action  against  defendant  to  recover  damages  for 
his  death.  The  jury  awarded  damages  in  the  sum  of 
$21,000,  which  sum  was  apportioned  equally  to  the 
widow  and  six  children  of  the  decedent  The  defendant 
appeals. 

At  the  time  of  the  accident  Heinig  was  the  engineer 
in  charge  of  northbound  passenger  train  No.  32,  which 
collided  with  southbound  passenger  train  No.  33  at 
Savoy. 

The  trial  court  gave  to  the  jury  19  instructions,  in 
which  were  submitted  for  its  determination  the  following 
grounds  of  negligence : 

1.  The  meeting  point  at  Savoy  was  changed  without 
notice  to  the  decedent. 

2.  Failure  to  provide  sufficient  rules,  orders,  mefli- 
ods  and  appliances  to  make  the  meeting  point  of  the  two 
trains  reasonably  safe. 

3.  Failure  of  the  employes  of  southbound  train  No. 
33  to  change  the  switch  in  tim«  to  prevent  the  collision. 

4.  The  failure  of  the  conductor  to  angle-cock  the 
train  after  the  failure  of  Heinig  to  indicate  by  proper 
signal  that  he  had  the  meeting  point  in  mind,  and  in- 
tended to  stop  there. 

5.  Failure  of  defendant  to  adopt  and  have  isx  use  the 
block  signal  system. 

In  the  event  it  found  for  plaintiff,  the  jury  was  told 
to  state  in  its  verdict  under  which  instruction  or  in- 
structions its  finding  was  made.  In  response  to  this  di- 
rection, the  jury  stated  that  its  finding  was  under  in- 
structions Nos.  5,  6  and  12.    Instruction  No.  5  submitted 
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the  qniestioii  of  the  conductor's  failure  to  angle-cock  the 
train.  Instruction  No.  6  submitted  the  question  of  de- 
fendant's failure  to  adopt  and  have  in  use  the  block  sig- 
nal system.  Instruction  No.  12  defined  contributory 
negligence,  and  told  the  jury  that,  under  the  Tederal 
Employers'  Liability  Act^  contributory  negligence  did 
not  defeat  a  recovery,  but  simply  diminished  the  amount 
of  the  recovery,  eta 

The  petition  also  charged  that  defendant  was  negli- 
gent in  permitting  the  trains  to  meet  at  Savoy,  because 
of  the  topographical  conditions  there  existing;  and  de- 
fendant was  further  negligent  because  those  in  charge  of 
the  waiting  train  No.  33  permitted  it  to  stop  too  near 
the  switch.  These  grounds  of  negligence,  however,  were 
not  submitted  to  the  jury. 

Savoy  is  a  telegraph  station  about  a  mile  from  Wil- 
liamsburg. There  is  one  switch  north  of  Savoy.  About 
100  feet  south  of  Savoy  is  the  Pine  Mountain  Spur  main. 
There  are  two  other  switches,  Nos.  1  and  2,  south  of  the 
station  next  to  Pine  Mountain  Spur.  Beginning  a  few 
feet  south  of  the  station,  and  extending  for  a  distance 
of  several  hundred  feet,  was  another  track  which  had  a 
capacity  of  about  50  cars.  The  main  track  curves  at  a 
point  a  short  distance  below  the  south  switch  of  this 
passing  track.  There  are  also  some  trees  and  a  large 
embankment  near  the  switch  point  Prior  to  November 
29, 1911,  the  Pine  Mountain  Spur  was  used  as  a  passing 
track  at  Savoy.  On  that  date  the  trainmaster  issued 
BuUetin  Board  Order  No.  277,  the  material  parts  of 
which  are  as  follows: 

**A11  concerned: — 

"EfiFective  at  Noon  Monday,  December  4th,  the  tracks 
at  Savoy  will  be  used  as  follows: 

"The  track  south  of  depot  as  a  passing  siding.  This 
track  has  a  capacity  of  50  cars,  and  derail  will  be  re- 
moved from  this  track. 

"Track  north  of  depot  and  parallel  with  main  line, 
as  a  northbound  storage,  having  a  capacity  of  32  cars. 

"Track  No.  1,  next  to  Pine  Mountain  main,  as  a  stor- 
age for  Pine  Mountain  cars,  this  track  having  a  capacity 
of  49  cars. 

"Track  No.  2,  which  is  parallel  with  No.  1,  as  a  stor- 
age for  southbound  loads ;  capacity  49  cars. 

"Derailers  have  been  placed  at  clearance  point  on 
north  end  of  Nos.  1  and  2  tracks." 
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This  buUetiii  was  posted  at  passenger  stations  and 
roundhouse  at  Corbin  and  Etowa,  at  the  yard  offices  at 
Corbin  and  Etowa,  the  general  foreman's  office  at  West 
Knoxville,  and  at  the  passenger  station  at  Knoxville. 
For  a  portion  of  the  time  after  this  bulletin  was  posted 
decedent  was  numing  between  Marysville  and  Knox- 
ville.  Savoy  was  not  on  that  line.  At  the  timje  of  the 
accident  decedent  had  been  employed  on  the  main  line^ 
where  Savoy  was  located,  for  a  little  less  than  two 
weeks.  He  was  making  his  ninth  single  trip.  On  each 
trip  he  passed  by  Savoy  in  the  daytime.  The  rules  re- 
quire the  engineer  to  examine  the  bulletin  board  before 
going  out  on  his  trips.  There  was  some  evidence  to  Ihe 
effect  that  where  the  time  is  not  sufficient  to  apprise 
trainmen  of  a  change,  it  is  customary  to  send  out  a 
special  telegraphic  bulletin  order.  On  the  day  of  the 
accident  decedent  and  the  conductor  of  train  32  received 
at  31  Order  to  meet  No.  33  at  Williamsburg  and  No.  37 
at  Rockhold.  When  the  traia  reached  LaFoUette  the 
engineer  and  conductor  were  each  handed  a  19  order, 
directing  train  32  to  meet  train  33  at  Savoy.  In  ap- 
proaching the  switch  of  the  passing  track  at  Savoy  it 
was  the  duty  of  the  decedent  to  have  his  train  under 
control.  He  did  not  reduce  the  speed  of  the  train,  but 
at  a  point  about  500  feet  south  of  the  switch  was  going 
in  the  neighborhood  of  35  miles  an  hour.  Nor  did  the 
decedent  blow  the  meeting  signal.  When  the  fireman 
discovered  they  were  approaching  the  meeting  point  he 
** hollered"  to  Heinig.  Heinig  then  jumped  off  his  seat 
and  blew  three  blasts  of  the  whistle  and  drew  off  all  tie 
air.  The  purpose  of  these  three  blasts  was  to  have  the 
other  train  back  up.  It  was  then  too  late  to  stop  the 
train,  and  there  was  a  front-end  collision  between  it  and 
train  33.  There  was  also  evidence  to  the  effect  that  33 
had  just  come  to  a  stop  about  four  carlengths  from  the 
switch.    It  had  probably  stopped  for  50  or  60  seconds. 

It  further  appears  from  the  rules  of  the  company 
that,  while  both  conductors  and  engineers  are  responsi- 
ble for  the  safety  of  their  .trains,  and  must  take  every 
precaution  for  their  protection,  the  general  direction 
and  government  of  the  train  is  vested  in  the  conductor. 
He  is  held  responsible  for  its  safe  and  proper  conduct, 
and  the  men  employed  on  the  train  are  required  to  yield 
willing  obedience  to  his  proper  orders. 

Another  rule  provides: 
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*90.  (f)  Enginemen  of  passenger  trains  approach- 
ing sidings  at  which  they  are  to  meet  or  be  passed  by 
trains  of  the  same  or  superior  class,  either  by  schedule 
or  right,  or  inferior  class  trains  by  right,  will  immedi- 
ately after  sounding  the  station  whistle  (Rule  14  (m), 
give  one  short  sound  of  the  whistle  (Rule  14  (a), 

**  Conductors  will  place  themselves  in  position  to  hear 
these  signals,  and,  failing  to  clearly  hear  and  under- 
stand them,  must  stop  their  trains. 

**The  proper  place  for  enginemen  to  sound  station 
whistle  (Rule  14  (m)  is  at  a  point  one-half  nule  from 
the  head  block  of  first  passing  siding  switch." 

There  was  evidence  tending  to  show  that  the  dece- 
dent did  not  blow  either  the  station  whistle  or  the  short 
whistle  for  the  purpose  of  indicating  that  he  was  ap- 
proaching a  n^eeting  point.  There  was  also  evidence  to 
the  effect  that  the  conductor  did  not  attempt  to  angles 
cock  the  train  until  just  about  the  time  of  the  collision. 

Plaintiff  also  introduced  a  number  of  witnesses  who 
testified  to  the  value  of  the  block  signal  system  as  a 
safety  device.  This  system  was  in  use  by  a  number  of 
roads,  and  if  it  had  not  rendered  collisions  practically 
impossible,  it  had  materially  reduced  the  number  of 
accidents  of  that  kind.  This  system  is  used  principally 
in  the  North.  It  is  in  use  on  certain  portions  of  defend- 
ant's lines.  Perhaps  only  about  ten  per  cent  of  the 
roads  of  the  South  use  this  system. 

Though  the  jury  based  its  verdict  on  the  failure  of* 
the  defendant  to  equip  its  road  with  the  block  signal 
systemi,  and  the  failure  of  the  conductor  to  angle-cock 
the  train,  we  deem  it  necessary,  in  view  of  another  trial, 
briefly  to  discuss  the  other  grounds  of  negligence  re- 
lied OIL 

1.  With  respect  to  the  claim  that  the  meeting  point 
at  Savoy  was  changed  without  notice  to  decedent,  and 
that  defendant  was  negligent  in  not  having  sufficient 
roles  to  give  notice  to  decedent  of  the  change  in  the  meet- 
ing ])oint,  the  following  facts  appear :  The  bulletin  mak- 
ing the  change  in  the  passing  track  at  Savoy  was  posted 
at  several  places.  Every  witness  who  testified  saw  it 
at  some  one  of  these  places.  At  certain  of  these  places 
it  was  seen  after  the  accident  occurred.  The  evidence 
leaves  no  doubt  that,  if  the  decedent  had  looked,  he,  too, 
would  have  seen  the  bulletin.  It  is  no  answer  to  this 
proposition  to  say  that  his  conduct  shows  that  he  did 
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not  know  of  the  bulletin.  It  was  his  imperative  duty  to 
look,  and  he  is  charged  with  knowing  that  which  an 
examination  of  the  bulletin  would  have  disclosed.  The 
charge  that  the  bultetin  was  itself  indefinite,  in  view  of 
the  conditions  existing  at  Savoy,  is  more  imaginary  than 
real.  It  is  true  that  there  are  four  tracks  south  of  Savoy. 
A  change  was  made  from  the  Pine  Mountain  Spur  to 
the  track  south  of  Savoy,  which  was  capable  of  holding 
50  cars.  Pine  Mountain  Spur  was  thereby  excludied* 
Tracks  1  and  2  adjoining  the  Pine  Mountain  Spur  were 
likewise  excluded,  for  they  were  set  apart  by  the  bulle- 
tin as  storage  tracks,  and  provided  with  derails.  This 
left  only  the  fourth  track,  which  is  the  one  set  apart  as 
a  passing  track.  Tor  the  purpose  of  fitting  this  up 
as  a  passing  track  certain  changes  were  made.  Out  of 
all  the  witnesses  examined  in  the  case,  no  one  dauns  that 
the  bulletin  board  order  was  indefinite,  or  that  he  did 
not  clearly  understand  which  track  was  indicated  as  a 
passing  track.  Furthermore,  the  19  order  which  was 
handed  to  the  decedent  and  the  conductor  of  train  32, 
which  changed  the  meeting  point  of  trains  32  and  33 
to  Savoy,  was  clear  and  explicit,  and  susceptible  of  only 
one  construction.  The  passing  track  at  Savoy  having 
been  fised  by  the  bulletin,  the  direction  to  meet  at  Savoy 
Uiecessarily  meant  that  the  two  trains  should  pass  each 
other  on  the  passing  track.  Being  charged  with  the  duty 
of  knowing  that  which  an  examination  of  the  bulletin 
boards  would  have  disclosed,  and  with  the  further  duty 
of  knowing  the  contents  of  the  19  order,  which  was  clear 
and  explicit,  we  think  it  necessarily  follows  that  dece- 
dent was  not  only  apprised  of  the  meeting  point  of  the 
two  trains,  but  that  the  rules  and  methods  provided  for 
notifying  decedent  of  these  facts  were  reasonably  ade- 
quate for  the  purpose  intended,  and  would  have  been  ef- 
fective had  it  not  been  for  decedent's  failure  to  exercise 
that  degree  of  care  that  a  person  of  ordinary  prudence 
would  have  exercised  under  similar  circumstances.  In- 
stead of  following  the  bulletin  board  order  and  the  19 
order,  and  instead  of  complying  with  the  rules  requiring 
him  to  give  the  meeting  point  signal,  and  to  have  his  train 
under  reasonable  control,  decedent  approached  the  pass- 
ing track  with  his  train  going  at  the  rate  of  35  miles  an 
hour,  and  when  his  attention  was  called  to  the  necessity 
of  turning  in  at  the  passing  track,  it  was  then  too  late 
for  him  to  avoid  the  accident 
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2.  There  was  proof  that  it  was  customary  for  the 
employes  of  the  waiting  train  to  set  the  switch  so  that 
the  approaching  train  could  pass  on  the  siding.  It  is 
true  that  one  witness  says  that  the  waiting  train  had 
stopped  for  perhaps  50  or  60  seconds  when  decedent's 
train  approached.  All  the  circumstances,  however,  show 
that  the  waiting  train  had  just  come  to  a  stop.  Certain- 
ly it  had  8topi)ed  only  for  a  few  seconds.  The  state- 
ment that  it  had  stopped  for  50  or  60  seconds  was  a  mere 
estimate  or  guess.  No  signal  of  the  approaching  train 
had  been  given  until  the  train  was  about  500  feet  from 
the  switch.  The  engine  of  the  waiting  train  had  stopped 
about  four  carlengtiis  from  the  switch.  The  employes 
of  the  waiting  train,  having  the  right  to  rely  on  proi)er 
signal  of  the  other  train's  approach  being  given,  and 
on  the  fact  that  it  was  under  reasonable  control,  were 
not  required  to  rush  immediately  to  the  switch  when 
they  haid  no  reason  to  anticipate  that  the  other  train  was 
so  near,  or  that  its  speed  had  not  been  slackened.  When 
they  were  apprised  of  the  approach  of  the  other  train, 
and  of  the  si)eed  at  which  it  was  going,  that  train  was 
about  500  feet  away,  and  it  was  then  an  absolute  impos- 
sibility for  them  to  go  two  or  three  hundred  feet,  as 
the  case  might  be,  and  change  the  switch  in  time  to  pre- 
vent the  accident 

For  the  same  reason  there  is  no  merit  in  the  conten- 
tion that  the  waiting  train  stopped  too  near  the  switch. 
It  was  sufficiently  far  from  the  switch  to  clear  an  ap- 
proaching train  had  it  taken  the  siding,  and  its  employes 
had  the  right  to  anticipate  that  proper  notice  of  the 
other  train's  approach  would  be  given  in  time  to  enable 
them  to  change  the  switch.  The  waiting  train  was  on 
the  main  track  at  a  reasonable  distance  from  the  switch. 
Even  if  it  had  been  a  little  further  away,  it  is  doubtful 
if  the  accident  could  have  been  prevented. 

3.  Another  ground  of  negligence  relied  on  is  that, 
because  of  its  toi)ographical  conditions,  Savoy  should 
not  have  been  selected  as  the  meeting  place  for  trains. 
This  i)osition  is  based  on  certain  evidence  to  the  effect 
that  the  switch  point  of  the  passing  track  was  near  a 
curve  and  was  obscured  to  a  certain  extent  by  an  em- 
bankment and  trees.  We  are  unable  to  perceive  how 
defendant  was  negligent  in  the  respect  indicated.  On  a 
single-track  road  it  certainly  conduces  to  safety  to  have 
as  many  passing  tracks  as  possible.  In  rough  country, 
where  there  are  necessarily  embankments  and  trees,  it 
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is  not  always  practicable  to  place  passing  tracks  out 
in  the  open  where  a  clear  view  may  be  obtained.  Furth- 
ermore, the  operation  of  certain  trains  affects  all  the 
other  trains  on  the  line,  and  meeting  points  of  particu- 
lar trains  have  to  be  arranged  with  regard  to  other 
trains.  It  is,  therefore,  impossible  to  fix  these  meeting 
points  so  as  to  afford  an  unobstructed  view.    In  addition  I 

to    these    considerations,  the  topographical  conditions  ' 

were  well  known  to  decedent,  who  had  been  in  defend-  ! 

ant*s  employ  for  a  number  of  years.  Any  danger  there- 
from was  known  to  him,  and  was  necessarily  one  of  the 
ordinary  risks  incident  to  the  business  in  which  he  was 
engaged.  Furthermore,  if  the  view  of  the  switch  point 
was  obscured,  and  he  knew  of  this  fact,  there  wag  all  the 
greater  reason  why  he  should  approach  this  point  with 
his  train  under  control. 

4.  By  instruction  No.  6  the  jury  were  told,  in  sub- 
stance, that  if  they  believed  from  the  evidence  that  for 
a  reasonable  time  prior  to  the  collision  in  question  the 
block  signal  system  was  in  general  use  on  railroads  in 
the  United  States  of  like  character,  in  respect  to  con- 
struction and  amount  of  traffic,  as  that  portion  of  de- 
fendant's road  complained  of,  and  they  further  believed 
that  said  system  was,  and  was  recognized  by  said  rail- 
roads and  railroads  generally,  as  a  device  reasonably 
calculated  to  prevent  collisions  of  the  kind  in  question, 
and  was  used  by  such  railroads  for  such  purpose,  and 
that  the  use  of  such  block  signal  at  the  time  and  place 
in  question  would  have  prevented  the  death  of  Heinig, 
and  that  the  exercise  of  ordinary  care  on  the  part  of 
defendant  for  the  reasonable  safety  of  its  employes  in 
charge  of  said  two  trains  required  the  use  of  said  block 
signals  at  the  time  and  place  in  question,  and  if  they 
further  believe  that  defendant  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  of  such  fact  a  rea- 
sonable time  before  the  collision  in  question,  and  that 
defendant's  failure  to  have  such  block  signals,  either  in 
whole  or  in  part,  caused  the  collision  or  the  death  of 
Heinig,  they  should  find  for  the  plaintiff.  By  instruc- 
tion No.  7  the  jury  were  told,  in  substance,  that  if  they 
believed  from  the  evidence  that  the  exercise  of  ordinary 
care  required  the  defendant  to  have  block  signals,  and 
that  the  absence  of  such  signals  increased  the  danger  of 
the  meeting  and  passing  of  said  two  trains,  and  if  they 
further  believed  from  the  evidence  that  the  increased 
danger,  by  reason  of  the  absence  of  such  signals,  was 
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such  that  a  person  of  ordinary  prudence,  situated  as 
Heinig  was,  would  not  have  encountered,  and  if  they 
further  believed  from  the  evidence  that  on  the  occasion 
in  question  Heinig  knew  that  his  train  was  to  meet  and 
pass  the  other  train  at  the  point  where  the  collision  oc- 
curred, and  he  also  knew  of  the  absence  of  block  signals 
.at  8uch  a  place,  and  of  the  increased  danger  therefrom, 
then  he  assumed  the  risk  of  such  danger,  and  the  jury 
should  find  for  the  defendant  We  deem  it  unnecessary  to 
discuss  the  que&tion  when  or  under  what  circumstances  a 
railroad  company  is  required  to  adopt  the  block  signal 
system  for  the  safety  of  its  employes.  Here  it  is  ad- 
mitted that  Heinig  hod  been  in  defendant's  employ  as 
an  engineer  for  several  years.  He  was  Ihioroughly  in- 
structed in  his  duties,  and  passed  a  creditable  examina- 
tion. It  is  not  shown  that  defendant  was.  negligent  in 
the  operation  of  the  two  trains  in  question,  or  in  the 
method  adopted  by  it  for  the  operation  of  trains  gen- 
erally. The  means  adopted  were  well,  known  to  deoe^ 
denty  and,  if  obeyed,  were  reasonably  well  calculated  to 
secure  the  safety  of  employes,  including  the  decedent. 
There  being  no  Federal  Statute  requiring  railroads  to 
use  the  block  signal  system,  the  common  law  doctrine 
of  aasumed  risk  applies.  Cfhesapeake  &  Ohio  BaJlway 
C5o.  V.  DeAtley,  159  Ky.,  687 ;  Seaboard  Airline  Railway 
V.  Horton,  233  U.  S.,  492.  Decedent  knew  that  the  block 
signal  system  was  not  in  use  by  defendant.  Being  a 
practical  railroad  man  of  long  experience,  he  also  knew 
and  fully  appreciated  the  danger  growing  out  of  the  fact 
that  it  was  not  in  use.  Under  these  circumstances,  the 
risk  was  one  that  ordinarily  and  usually  attended  the 
business  in  which  he  was  engaged,  and  was  necessarily 
assumed  by  him.  As  the  question  is  one  about  which 
reasonably  prudent  men  can  entertain  no  difference  of 
opinion,  the  trial  court,  instead  of  submitting  the  ques- 
tion to  the  jury,  should  have  so  held  as  a  matter  of  law. 
5.  The  next  question  concerns  the  conductor's  fail- 
ure to  angle-cock  the  train,  and  the  question  whether 
or  not,  if  he  was  negligent  in  this  respect,  defendant  is 
liable.  In  the  recent  case  of  Pennsylvania  Co.  v.  Colo, 
214  Fed.,  948,  the  plaintiff  was  a  rear  brakeman  and 
flagman  on  defendant's  eastbound  freight  train.  While 
his  train  was  standing,  about  midnight,  on  the  main  track 
to  take  water,  it  was  run  into  from  the  rear  by  another 
train  consisting  of  an  engine  and  caboose.  The  caboose 
in  which  plaintiff  was  asleep  was  set  on  fire  and  plaintiff 
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thereby  severely  injured.  It  was  plaintiff's  duty  to 
flag  the  following  train,  and,  instead  of  doing  so,  he  went 
to  sleep  in  his  own  caboose.  A  recovery  was  allowed  on 
the  ground  that  the  evidence  showed  that  those  in 
charge  of  the  following  train  could,  by  the  exercise  of 
reasonable  care,  have  discovered  the  presence  of  the 
forward  train  in  time  to  avoid  the  collision.  In  discuss- 
ing the  question,  the  circuit  court  of  appeals,  speaking 
through  Judge  I&iappin,  said: 

"But  it  is  strongly  pressed  upon  us  that  plaintiff's 
negligence  in  going  to  sleep  in  the  caboose  while  on  duty, 
and  thus  in  failing  to  flag  the  following  train,  was  negli- 
gence so  gross  and  so  proximate  in  its  effect  as  to  pre- 
clude all  right  of  recovery.  The  danger  to  the  interests 
of  the  traveling  public  from  failure  to  enforce  such  rule 
is  strongly  urged.  There  can  be  no  doubt,  al  the  com- 
mon law,  such  would  have  been  the  effect  of  plaintiff's 
alleged  negligence;  but  the  Employers'  Liability  Act  ex- 
pressly abrogates  the  common-law  rule  under  which  ac- 
tion was  barred  by  the  negligence  of  the  plaintiff  prox- 
imately contributing  to  the  accident  and  substitutes 
therefor  the  rule  of  comparative  negligence.  Under  this 
act,  no  degree  of  negligence  on  the  part  of  the  plaintiff, 
however  gross  or  proximate,  can,  as  a  matter  of  law,  bar 
recovery;  for,  as  said  in  Norfolk  &  W.  Ey.Co.  v.  Earnest, 
229  U.  S.,  114, 122,  33  Sup.  Ct,  654  (57  L.  Ed.,  1096),  the 
direction  that  the  diminution  shall  be  *in  proportion  to 
the  amount  of  negligence  attributable  to  such  employe' 
means  that: 

**  'Where  the  causal  negligence  is  partly  attributable 
to  him  and  partly  to  the  carrier,  he  shall  not  recover  full 
damages,  but  only  a  proportional  amount  bearinsf  the 
same  relation  to  the  full  amount  as  the  negligence  at- 
tributable to  the  carrier  bears  to  the  entire  negligence 
attributable  to  both.*  '* 

In  the  case  of  Grand  Trunk  W.  E.  Co.  v.  Lindsay, 
233  U.  S.,  42,  the  U.  S.  Supreme  Oourt,  speaking  through 
Mr.  Chief  Justice  White,  quoted  with  approval  the  fol- 
lowing language  of  the  Circuit  Court  of  Appeals  of  the 
Seventh  Circuit: 

**If,  under  the  Employers*  Liability  Act,  plaintiff *s 
negligence  contributing  with  defendant's  negligence 
to  the  production  of  the  injury,  does  not  defeat 
the  cause  of  action,  but  only  le-asens  the  damages, 
and,  if  the  cause  of  action  is  established  by  showing:  that 
the  injury  resulted  *  in  whole  or  in  part*  from  defend- 
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ant's  negligence,  the  statate  would  be  nullified  by  calling 
plaintiff's  act  the  proximate  cause  and  then  defeating 
him,  when  he  could  not  be  defeated  by  calling  his  act  con- 
tributory negligenoe.  Tor  his  act  was  the  same  act,  by 
whatever  name  it  be  called.  It  is  only  when  plain- 
tiff's act  is  the  sole  cause — ^when  defendant's  act  is  no 
part  of  the  causation — ^that  defendant  is  free  from  lia- 
bility under  the  act."  Qrand  Tiomk  Western  Ey.  Co.  v. 
Lisilbay,  201  Fed.,  844. 

In  view  of  the  above  decisions  it  cannot  be  said  that 
the  decedent's  negligence,  even  though  the  proximate 
cause  of  his  death,  was  the  sole  cause  of  his  death,  if,  as 
a  matter  of  fact,  the  conductor,  notwithstanding  dece- 
dent's negligence,  could,  in  the  exercise  of  ordinary  care, 
have  blown  that  decedent  had  failed  to  give  the  meeting 
point  whistle,  or  had  failed  to  take  steps  to  stop  his 
tram,  and  have  stopped  the  train  in  time  to  avoid  the 
collision.  Bule  90,  above  set  forth,  imposes  on  the  con- 
ductor the  duty  of  placing  himself  in  a  position  to  hear 
the  meeting  point  signals,  and,  failing  to  clearly  hear 
and  understand  them,  to  stop  his  train.  All  the  wit- 
nesses agree  that  it  was  the  conductor's  duty,  when  the 
decedent  failed  to  give  the  meeting  point  signal,  and 
failed  to  slacken  the  speed  of  his  train,  to  apply  the 
angle-cock  and  stop  the  train.  We  are  not  disposed  to 
take  the  narrow  view  that  the  rule  in  question  was 
adopted  solely  for  the  protection  of  passengers,  or  solely 
for  the  protection  of  employes  who  were  not  themselves 
negligent.  It  was  intended  for  the  protection  of  the 
train  and  everybody  on  it.  It  imposes  a  duty,  the  breach 
of  which  is  negligence,  and  an  employe's  contributory 
negligence  does  not,  under  the  Federal  Employers'  Lia- 
bility Act,  deprive  him  of  the  benefit  of  the  rule  where 
its  violation  would  be  negligence  as  to  anyone  else  on 
the  train.  Notwithstanding  the  fact  that  decedent's  neg- 
ligence created  a  condition  where  the  rules  required  the 
conductor  to  act,  the  accident  might  have  been  avoided 
if  the  conductor  had,  under  the  circumstances  of  the  x^se, 
used  ordinary  care  in  the  application  of  the  angle-cock. 
The  case  is  not  different  in  principle  from  that  of  Penn- 
sylvania Co.  V.  Cole,  supra,  and  we,  therefore,  conclude 
ttiat  if,  as  a  matter  of  fact,  the  conductor  was  negligent 
in  failing  to  stop  the  train,  plaintiff  may  recover,  not- 
withstanding his  contributory  negligence.  On  the  ques- 
tion of  the  conductor's  negligence,  there  was  sufficient 
evidence  to  ti^e  the  case  to  the  jury. 
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It  follows  from  what  we  have  said  that  the  case  should 
not  have  gone  to  the  jury  on  any  other  ground  than  the 
alleged  negligence  of  the  conductor  in  Vie  respect  indi- 
cated. 

As  before  stated,  the  jury  based  its  finding  botn  on 
alleged  negligence  of  the  conductor  and  the  failure  of 
defendant  to  have  in  use  the  block  signal  system.  It  may 
be  contended  that,  as  the  verdict  was  proper  on  one  of 
these  grounds,  the  fact  that  the  jury  based  its  findiTig  on 
an  insuflScient  ground  was  not  prejudicial.  As  this  ac- 
tion is  brought  under  the  Federal  Employers'  Liability 
Act,  that  contention  cannot  be  upheld.  That  act  intro- 
duces the  rule  of  comparative  negligence.  Where  the 
causal  negligence  is  partly  attributable  to  the  decedent, 
and  partly  to  the  carrier,  his  administratrix  cannot  re- 
cover full  damages,  but  only  a  proportional  amount, 
bearing  the  same  relation  to  the  full  amount  as  the  neg- 
ligence attributable  to  the  carrier  bears  to  the  entire 
negligence  attributable  to  both.  N.  &  W.  R.  Co.  v.  Earn- 
est, 229  U.  S.,  114,  57  L.  Ed.,  1096.  In  comparing  the 
negligence  of  the  decedent  and  the  carrier  the  jury  may 
have  concluded  that  because  plaintiff  was  negligent  in 
one  particular,  while  the  carrier  was  negligent  in  two 
particulars,  the  negUgence  of  the  carrier  was  much 
greater  than  that  of  decedent,  and  the  carrier  should, 
therefore,  be  required  to  bear  the  greater  part  of  the  en- 
tire loss.  Where,  therefore,  the  amount  of  the  verdict 
ncessarily  depends  on  the  amount  of  negligence  attrib- 
utable to  the  carrier,  a  finding  based  on  negligence  not 
authorized  by  law  is  prejudicial,  even  though  based  on 
another  and  sufficient  ground. 

On  another  trial  the  court  will  exclude  all  evidence 
bearing  on  the  grounds  of  negligence  other  than  that  of 
the  conductor,  and  will  submit  the  case  to  the  jury  on 
that  ground  alone.  Instead  of  leaving  the  question  of 
decedent  *s  contributory  negligence  to  the  jury,  the  court 
will  tell  the  jury  that  decedent  was  guilty  of  contribu- 
tory negligence,  and  at  the  same  time  direct  the  jury  in 
coirformity  to  the  rule  laid  down  in  N.  &  W.  B.  Co.  v. 
Earnest,  supra,  how  to  apportion  the  damages  in  the 
event  they  believe  that  defendant's  conductor  was  negli- 
gent in  failing  to  stop  the  train. 

The  foregoing  conclusion  makes  it  unnecessary  to 
determine  whether  or  not  the  verdict  is  excessive. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 
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Pliilmiel|ihi«  Life  Insurance  Company  v.  Famsley's 
Administrator. 

(Decided  January  6,  191&.) 

Appeal  from  McCracken  Circuit  Court. 

1.  iBsnranoe — ^Accident— Suicide  Clause— Pleading— Necessary  Alle- 
sations. — ^In  an  action  to  recover  for  the  death  of  the  in- 
sured on  an  accident  insurance  policy  providing  "suicide,  sane  or 
Jnaane,  Is  not  covered/'  it  is  not  necessary  to  allege  that  the 
insured  did  not  commit  suicide. 

2.  Insuranoe— Accident— Cause  of  Death — ^Pleading— Necessary  Alle- 
gations.— ^In  an  action  to  recover  for  the  death  of  the  insured  on 
an  accident  policy  providing  indemnity  for  loss  of  life  'iresiill- 
tng  directly  and  independently  of  all  other  causes,  from  bodily 
Injuries  effected  through  external,  violent  and  accidental  means,** 
a  petition  which  alleges  that  the  decedent  did  meet  an  accidental 
death  effected  through  external,  violent  and  accidental  means, 
and  that  decedent  "while  crossing  a  gang  plank  lying  between  a 
barge  and  steamboat,  both  vessels  lying  in  the  Mississippi  river 
near  Cairo,  niinols,  accidentally  slipped  from  the  plank  across 
which  he  was  walking  and  feU  into  the  Mississippi  river  between 
the  boat  and  barge  and  was  drowned,"  and  thus  describes  the 
^VDCise  circumstances  and  cause  of  the  decedent's  death,  is  suf- 
fldent  to  negative  the  idea  that  other  causes  than  those  specified 
eontribnted  to  the  decedent's  death,  and  therefore  to  dispense 
with  the  necessity  of  aUeging  that  his  death  resulted  directly  and 
Independently  of  all  other  onuses,  from  bodily  injuries,  etc. 

BOSOOE  REED  and  SANDEIRS  E.  CLAY  for  appellant 

HRAD6HAW  ft  BRADSHAW  for  appellee. 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
CoMMiBBiOKEB — ^Affirming. 

On  December  4,  1912,  the  Philadelphia  Life  Insur- 
anoe Company  issued  to  Frank  B.  Famsley  a  policy  in- 
suring him  ^'against  accidental  death  and  dismember- 
ment (suicide,  sane  or  insane,  is  not  covered),  disability 
due  to  either  accident,  illness  or  funeral  benefit  for  death 
from  natural  causes  as  hereinafter  respectively  defined, 
limited  and  specified."  The  material  provisions  of  the 
IN>liey  are  as  follows: 

**  Total  Accident  Disability. 

"(A)  At  the  rate  of  Seventy  Dollars  per  month,  for 
a  period  of  not  exceeding  twenty-four  consecutive 
months,  against  total  loss  of  time  resulting  directly  and 
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independently  of  all  other  causes  from  bodily  injuries 
effected  through  external,  violent  and  accidental  means, 
and  which  wholly  and  continuously  from  date  of  acci- 
dent disable  and  prevent  the  Assured  from  performing 
every  duty  pertaining  to  any  business  or  occupation, 
and  require  the  regular  attendance  of  a  physician  or 
surgeon,'' 

**  Specific  Total  Losses. 

**(C)  Or,  if  any  one  of  the  following  specific  total 
losses  shall  result  solely  from  the  injuries  described  in 
paragraph  A  within  ninety  days  from  date  of  accident, 
the  Company  will  pay,  in  lieu  of  any  other  indemnity, 

**For  Loss  of 

"Life,  Seven  Hundred  Dollars  (The  Principal  sum  of 
this  Policy).'' 

On  December  23,  1912,  the  insured  was  drowned.  THie 
Mechanics  Trust  &  Savings  Bank,  as  his  administrator, 
brought  this  action  against  the  insurance  company  to 
recover  on  the  policy.  To  the  petition  and  the  petition 
as  amended,  defendant  interposed  a  demurrer,  which  waa 
overruled.  Having  declined  to  plead  further,  judgment 
was  rendered  in  favor  of  plaintiff,  and  defendant  appeals. 

The  sufficiency  of  the  petition  as  amended  is  the  only 
question  presented.  In  addition  to  certain  formal  aver- 
ments, which  need  not  be  noticed,  the  petition  contains 
the  following  allegations: 

**  Plaintiff  says  that  on  the  4th  day  of  December,  1912, 
the  defendant,  the  Philadelphia  Life  Lisurance  Com- 
pany, a  corporation  of  Philadelphia,  Pa.,  engaged  in  the 
life  and  accident  insurance  business,  issued  and  deliv- 
ered to  the  plaintiff's  decedent  its  policy  of  insurance 
under  the  terms  of  which,  in  consideration  of  One  and 
75/100  ($1.75)  Dollars,  to  be  paid  monthly  by  the  de- 
cedent, and  which  monthly  payment  for  December,  1912, 
was  paid  to  the  defendant  by  the  decedent,  the  defendant 
undertook  and  obligated  itself  to  pay  to  the  defendant's 
administrator  the  sum  of  Seven  Hundred  ($700.00)  Dol- 
lars in  the  event  of  the  loss  of  the  decedent's  life,  re- 
sulting directly  and  independently  of  all  other  causes 
from  bodily  injury,  effected  through  external,  violent  and 
acddental  means.  Plaintiff  says  that  on  the  23rd  day 
of  December,  1912,  and  during  the  life  of  said  policy,  the 
decedent  did  meet  an  accidental  death,  effected  through 
external,  violent  and  accidental  means." 
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The  amended  petition  is  as  follows : 

"Comes  the  plaintiff,  Mechanics  Trust  &  Savings 
Bank,  administrator  of  the  estate  of  Frank  E.  Famsley, 
deceased,  and  for  amendment  to  its  petition  filed  herein 
says,  that  on  the  23rd  day  of  December,  1912,  the  dece- 
dent^ Frank  B.  Famsley,  while  crossing  a  gang  plank 
lying  between  a  barge  and  steamboat^  both  vessels  lying 
in  the  Mississippi  Eiver  near  Cairo,  Illinois,  accidentally 
slipped  from  the  plank  across  which  he  was  walking  and 
feU  into  the  Mississippi  Eiver  between  the  boat  and  barge 
and  was  drowned.'* 

It  is  insisted  that  the  petition  as  amended  is  fatally 
defective  for  two  reasons:  (1)  It  fails  to  negative  the 
suicide  of  the  insured,  which  is  an  exception  contained 
in  the  promissory  clause;  (2)  it  fails  to  allege  thlat  the 
death  of  the  insured  resulted  directly  and  independently 
of  all  other  causes  from  bodily  injuries  effected  through 
external,  violent  and  accidental  means. 

(1)  It  is  true  that  there  is  a  class  of  cases  which 
make  a  distinction  between  provisos  and  exceptions  in 
insurance  policies,  in  so  far  as  the  question  of  pleading 
is  concerned.  Provisos  are  stipulations  added  to  the 
priBdi>al  contract  to  avoid  the  promise  of  the  insurer 
by  way  of  defeasance  or  excuse ;  and  in  an  action  thereon 
it  is  incumbent  on  the  insurer  to  plead  them  in  defense 
and  support  them  by  evidence.  Exceptions  are  clauses 
taking  something  out  of  the  general  operation  of  the 
contract  so  that  the  promise  is  to  perform  only  what  re- 
mains after  the  part  excepted  is  taken  away;  and  in 
actions  on  polides  of  insurance  containing  such  clauses, 
they  must  not  only  be  negatived  by  the  plaintiff,  but  he 
must  show  by  evidence  that  his  case  does  not  fall  within 
the  exception.  Sohier  v,  Norwich  Fire  Ins.,  Co.,  11  Al- 
len, 336.  The  rule  of  pleading  applicable  to  such  a  case 
is  stated  as  follows: 

"If  the  contract  sued  on  'contain  in  it,  first,  a  general 
clause,  and  afterwards  a  separate  and  distinct  clause 
which  has  the  effect  of  taking  out  of  the  general  clause 
something  that  would  otherwise  be  included  in  it,  a  party, 
relying  upon  the  general  clause,  in  pleading,  may  set 
out  that  clause  only,  without  noticing  the  separate  and 
distinct  clause  which  operates  as  an  exception;  but,  if 
the  exception  itself  be  incorporated  in  the  general  clause, 
then  the  party  relying  on  it  must,  in  pleading,  state  it 
together  with  the  exception.^  Com.  v.  Hart,  11  Cush., 
130.^' 
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Thus,  where  the  policy  of  insurance  provides  that  if 
the  insured  is  killed  while  engaged  in  an  occupation 
classed  by  the  insurance  company  as  more  hazardous 
than  that  stated  in  his  application,  his  beneficiary  is  to 
receive  a  smaller  sum  than  otherwise,  the  plaintiff  must 
allege  and  prove  that  the  insured  was  not  killed  in  more 
hazardous  occupation.  American  Accident  Ins.  Co.  v. 
Carson,  99  Ky.,  441,  34  L.  E.  A.,  301,  59  Am.  S.  R.,  473, 
36  S.  W.,  169.  The  same  doctrine  was  followed  in  the 
case  of  Tohnie  v.  Fidelity  &  C.  Co.,  96  App.,  Div.  352, 

88  N.  Y.  Supp.,  717,  affirmed  in  183  N.  Y.,  581,  76  N.  E., 
1110,  where  the  insurance  company  agreed  to  indemnify 
certain  contractors  against  liability  for  any  damages  on 
account  of  injuries  to  third  persons  caused  by  the  in- 
sured or  other  workmen,  but  not  when  the  injuries  were 
caused  by  the  sub-contractor  or  his  workmen.  It  was 
held  that  it  was  the  duty  of  the  insured  in  an  action  on 
the  policy  to  allege  and  prove  that  the  injury  for  which 
he  sought  the  company  to  respond  in  damages  was  not 
caused  by  the  sub-contractor  or  his  workmen.  However, 
it  is  the  generally  accepted  rule  that  death  by  suicide 
need  not  be  negatived  by  the  pleader.  And  this  is  true, 
we  take  it,  whether  the  non-liability  on  account  thereof 
appears  in  a  proviso  or  an  exception,  or  whether  it  oc- 
curs in  the  principal  clause  or  in  a  separate  and  distinct 
clause.  The  reason  for  the  rule  is  plain.  Self-destruc- 
tion is  contrary  to  the  general  conduct  of  mankind.  Men 
love  and  cling  to  life  with  such  intensity  that  the  pre- 
sumption of  suicide  is  utterly  abhorrent  to  the  law  and 
cannot  be  indulged  in.  Travellers'  Ins.  Co.  v.  McConkey, 
127  U.  S.,  661,  32  L.  Ed.,  308,  8  Sup.  Ct  Rep.,  1360;  Fi- 
delity &  Co.  Co.  V.  Love,  49  C.  C.  A.,  602,  111  Fed.,  773; 
National  Union  v.  Thomas,  10  App.  D.  C,  277;  Trav- 
ellers' Ins.  Co.  V.  Nitterhouse,  11  Ind.  App.,  155,  38  N. 
E.,  1110;  Equitable  Life  Ins.  Co.  v.  Hebert  (Ind.  App.), 
76  N.  E.,  1023;  Mutual  L.  Ins.  Co.  v.  Wiswell,  56  Kan., 
765,  35  L.  R.  A.,  258,  44  Pac,  996;  Leman  v.  Manhattan 
L.  Ins.  Co.,  46  La.  Ann.  1189,  24  L.  R.  A.,  589,  49  A.  S. 
R.,  348, 15  So.  388 ;  Supreme  Council  R.  A.  v.  Brashears, 

89  Md.,  624,  73  A.  S.  R.,  244,  43  Atl.,  886;  Cox  v.  Royal 
Tribe,  42  Or.,  365,  60  L.  R.  A.,  620,  95  A.  S.  R.,  752,  71 
Pac,  73;  Continental  Ins.  Co.  v.  Delpeuch,  82  Pa.,  225; 
Fisher  v.  Fidelity  Mut.  Life  Asso.,  188  Pa.,  1,  41  Atl., 
467;  Brown  v.  Sun  Life  Ins.  Co.  (Tenn.  Ch.  App.),  51 
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L.  R  A,,  252,  57  S.  W.,  415;  Mutual  L.  Ins.  Co.  v.  Simp- 
son (Tex.  Civ.  App.),  28  S.  W.,  837;  Walcott  v.  Metro- 
poKtan  L.  Ins.  Co.,  64  Vt.,  221,  33  A.  S.  R.,  923,  24  Ati., 
992.  We  therefore  conclude  that  the  petition  is  not  de- 
fective because  of  its  failure  to  allege  that  the  insured 
did  not  eonunit  suicide. 

(2)    The  next  question  presented  is  whether  or  not 
the  i>etition  as   amended   is   defective  because   of  its 
faUnre  to  allege  that  decedent's  loss  of  life  resulted,  di- 
rectly and  independently  of  other  causes,  from  bodily 
injuries,  etc.    Miscellaneous  provision  (R)  of  the  policy 
shows  conclusively  that  death  by  accidental  drowning 
is  covered  by  the  policy.    The  original  petition  alleges 
that  the  decedent  **did  meet  an  accidental  death,  effected 
through  external,  violent  and  accidental  means. '*    The 
amended  petition  alleges  that  the  decedent  **  while  cross- 
ing a  gang  plank  lying  between  a  barge  and  steamboat, 
both  vessels  lying  in  the  Mississippi  River,  near  Cairo, 
Illinois,  accidentally  slipped  from  the  plank  across  which 
he  was  walking  and  fell  into  the  Mississippi  River  be- 
tween the  boat  and  barge  and  was  drowned.*'    The  lat- 
ter allegation  shows  that  death  was  due  to  drowning,  and 
that  the  drowning  resulted  from  decedent's  accidentally 
slipping  from  the  plank  across  which  he  was  walking, 
and  falling  into  the  river.    By  detailing  the  precise  cir- 
cmnstances  of  decedent's  death,  and  the  precise  cause 
thereof,  we  conclude  that  the  allegations  of  the  petition 
and  amended  petition  are  sufficient  to  negative  the  idea 
that  other  causes  than  those   specified    contributed   to 
decedent's  death,  and  are  therefore  sufficient  to  dispense 
with  the  necessity  of  a  further  allegation  to  the  effect 
that  the  decedent's  loss  of  life  resulted  directly  and  in- 
dependently of  all  other  causes,  from   bodily   injuries, 
etc    Manifestly,  if  the  case  had  gone  to  trial,  and  plain- 
tiff had  proved  the  precise  facts  alleged  in  the  petition 
and  amended  petition,  these  facts  would  have  been  suffi- 
cient to  make  out  a  prima  facie  case  against  defendant. 
It  follows  that  the  trial  court  did  not  err  in  overruling 
defendant's  demurrer. 
Judgment  affirmed. 
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Bewley,  &c.y  By  et  al.  v.  Moremen,  et  aL 

(Decided  January  6,  1915.) 

Appeal  from  Meade  Circuit  Court. 

1.  Contracts— RescisBlon. — ^The  ground  upon  which  courts  of  equity 
proceed  in  rescinding  or  cancelling  executed  contracts  is  more 
narrow,  and  is  to  be  more  carefully  trodden  than  that  upon  which 
they  refuse  specific  performance  or  even  decree  executory  con- 
tracts to  cancellation;  nothing  but  fraud  or  palpable  mistake 
will  justify  the  rescinding  of  an  executed  contract. 

2.  Contracts — ^Rescission — ^Actionable  Fraud — ^What  Constitutes. — ^To 
establish  actionable  fraud  it  must  appear  that  the  misrepresenta^ 
tion  was  of  a  matter  of  material  fact  (as  distinguished  from 
opinion),  at  the  time,  or  previously  existing,  and  not  a  mere 
promise  for  the  future;  it  must  be  relied  upon  by  the  person 
whose  action  is  intended  to  be  infiuenced;  and  must  be  made  with 
Imowledge  of  its  falsity,  or  under  circumstances  which  did  not 
justify  a  belief  in  its  truth. 

LEWIS  &  ASHCRAF*r  for  appellants. 

CLAUDE  MERCER  for  appellee. 

Opinion  op  the  Court  by  Chief  Justice  MTT.T.Tei^ — 
Affirming. 

In  1906,  the  appellee,  L.  B.  Moremen,  sold  to  B.  F. 
Bewley  ten  town  lots  in  Medford,  Oklahoma,  for  $450 
in  cash.  For  purposes  of  convenience,  the  property  had 
theretofore  been  conveyed  to  John  P.  Haswell,  Jr.,  by 
Moremen  and  wife,  and  Haswell  made  the  deed  to  Bew- 
ley, although  the  sale  was  really  made  by  Moremen  and 
the  Bock  Island  Lot  &  Land  Company,  of  which  More- 
men  was  president.  As  an  inducement  to  the  purchase, 
Moremen,  as  president  and  individually,  executed  and 
delivered  to  Bewley  the  following  paper : 

*'This  is  to  certify  that  the  Bock  Island  Lot  &  Land 
Company  will  guarantee  an  advancement  of  100%  in 
value  over  the  purchase  price  within  the  next  two  years 
from  the  day  of  the  opening  of  ten  lots  this  day  sold  in 
the  town  of  Medford,  Oklahoma,  to  Mr.  B.  F.  Bewley,  and 
if  said  lots  do  not  so  advance,  then  the  company  agrees 
to  refund  the  sum  of  $450,  with  legal  interest  thereon 
from  date  of  payment. 

"L.  B'.  MoBBMEN,  President 
(Seal) 
•*March  31,  1906. 

**I  personally  guarantee  the  above. 

**L.  B.  Moeembn/' 
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B.  F.  Bewley  having  died,  his  widow  and  infant  son, 
who  sues  by  his  guardian,  brought  this  action  upon  the 
guaranty,  in  October,  1912,  to  recover  the  $450,  with  in- 
terest from  September  19,  1908.  A  demurrer  having 
been  sustained  to  the  original  petition,  the  plaintiffs  filed 
an  amended  petition  on  April  30,  1913,  offering  to  re- 
convey  said  lots  to  Moremen  as  soon  as  he  should  pay 
the  plaintiffs  the  sum  of  $450,  with  interest  thereon  from 
March  31,  1906,  and  praying  that  the  court,  through  its 
master  commissioner,  convey  said  ten  lots  to  the  ap- 
pellee Moremen  for  and  on  behalf  of  the  widow  and 
infant  child  of  B.  F.  Bewley,  and  for  judgment  against 
Moremen  for  said  $450  with  interest  from  March  31, 
1906.  In  a  second  amended  petition,  filed  October  11, 
1913,  it  was  alleged  that  the  claim  of  appellee,  L.  B. 
Moremen,  that  he  was  the  president  of  the  Bock  Island 
Lot  &  Land  Company  was  false  and  fraudulent,  and 
was  made  by  him  to  Bewley  for  the  purpose  of  deceiv- 
ing and  overreaching  Bewley  in  the  sale  of  said  lots,  and 
that  it  did  so  deceive  said  Bewley  and  cause  TiiTn  to 
make  said  purchase.  It  was  further  alleged  that  said 
lots  were  worth  not  exceeding  $150.00  at  the  time  of  the 
sale,  and  were  not  worth  more  than  $190.00  when  the 
petition  was  filed,  and  that  neither  Bewley,  during  his 
lifetime,  nor  the  plaintiffs,  since  his  death,  had  ever  had 
an  offer  of  purchase  for  any  of  said  lots.  This  amended 
petition  asked  that  the  deed  from  Haswell  to  Bewley  for 
the  ten  lots  be  canceled,  and  that  the  plaintiffs  have 
judgment  asrainst  Bewley  for  the  $450,  with  interest  from 
March  31, 1906. 

There  are  many  irrelevant  facts  stated  in  the  peti- 
tion as  well  as  in  the  answers  which  were  filed  during 
the  preparation  of  the  case ;  but,  in  view  of  the  final  de- 
termination of  the  case  upon  a  demurrer  to  the  amended 
petition,  tihese  irrelevant  matters  will  not  be  further 
mentioned 

The  court  sustained  the  defendant's  motion  to  require 
the  plaintiffs  to  elect  which  cause  of  action  they  would 
prosecute — ^the  one  contained  in  the  original  petition  to 
recover  on  the  written  guaranty,  or  that  contained  in 
the  amended  petition  filed  October  11, 1913,  which  sought 
a  cancellation  of  the  deed  to  Bewley  upon  the  ground  of 
fraud  on  the  part  of  Moremen  in  making  the  sale,  and 
to  recover  the  purchase  price.  The  plaintiffs  elected  to 
prosecute  the  action  for  a  recission  and  recover  the 
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money  as  set  forth  in  the  amended  petition  of  October 
11, 1913.  A  general  demurrer  to  the  petition  as  amended 
having  been  sustained,  it  was  dismissed  upon  a  failure 
to  amend;  whereupon  the  plaintiffs  appealed. 

Stripping  the  amended  petition  of  its  irrelevant  and 
unnecessary  matter,  it  seeks  to  cancel  the  deed  to  Bewley 
and  to  recover  the  purchase  money,  with  interest.  The 
only  allegation  of  fraud  contained  in  the  petition  relates 
to  the  claim  by  Moremen  that  he  was  president  of  the 
Bock  Island  Lot  &  Land  Company,  and  that  said  claim 
was  made  by  him  for  the  purpose  of  deceiving  and  over- 
reaching Bewley  in  the  sale,  and  that  it  did  deceive  him 
and  induce  him  to  make  the  purchase  of  the  ten  lots  for 
$430,  which  were  worth  not  exceeding  $190  at  the  time 
the  petition  was  filed.  It  is  nowhere  alleged  in  the 
amended  petition  that  the  value  of  the  lots,  or  the  kind 
or  quality  thereof,  was  misrepresented  to  Bewley  at  any 
time ;  nor  is  it  contended  that  Bewley  did  not  get  a  good 
title  to  the  land  bought.  The  original  petition  states 
that  Bewley  made  the  purchase  and  paid  his  money 
soJ(»ly  upon  the  written  personal  guaranty  of  Moremen 
that  the  lots  would  advance  100%  in  value  within  two 
years  from  the  date  of  opening.  Bewley  accepted  the 
deed  from  Haswell  without  objection,  and  did  not  re- 
quire any  deed  from  either  Moren^en  or  the  Bock  Island 
Lot  &  Land  Company,  of  which  he  claimed  to  be  presi- 
dent. It  being  conceded  that  .Bewley  *s  title  to  the  lots 
is  good;  that  he  got  the  lots  he  contracted  for;  and 
there  being  no  representation  of  any  kind  as  to  the  qual- 
ity or  value  of  the  land  at  the  time  of  the  sale,  it  would 
seem  that  plaintiffs  had  no  cause  for  cancelling  the  deed 
on  the  ground  of  fraudulent  misrepresentation,  and  that 
the  judgment  of  the  circuit  court  was  correct. 

In  Gilbert  v.  Ledford,  17  Ky.  L.  E.,  608,  32  S.  W., 
223,  this  court  said: 

**The  basis  of  the  claim  of  appellees  is  that  appel- 
lant said  he  was  selling  them  all  his  land  he  owned  on 
Eichland  Creek,  when,  as  they  claim,  he  at  the  time  owned 
40  acres  besides  the  boundary  described  in  the  deed. 
How  were  the  appellees  injured  by  such  representation, 
if  untrue,  when  the  appellant  conveyed  them  the  entire 
boundary  of  land,  the  lines  to  which  he  pointed  out  when 
the  trade  was  madet^' 

In  Neel  v.  Neel,  16  Ky.  L.  E.,  195,  26  S.  W.,  805,  this 
court  stated  the  distinction  between  the  rules  applicable 
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to  cases  of  specific  performance  and  to  cases  seeking  a 
rescission  of  an  executed  contract,  as  follows : 

•'The  ground  upon  which  courts  of  equity  proceed 
in  rescinding  or  cancelling  executed  contracts  is  more 
narrow,  and  to  be  more  carefully  trodden  than  that  upon 
which  they  refuse  specific  performance  or  even  decree 
executory  contracts  to  cancellation.  Nothing  but  fraud 
or  palpable  mistake  is  ground  for  rescinding  an  executed 
contract.  (Graham  v.  Pancourt,  6  Casey,  89;  Nace  v. 
Boyer,  6  Casey,  109.)'' 

The  authorities  upon  the  subject  of  the  cancellation  of 
an  executed  contract  are  reviewed  at  length  in  Liver- 
more  V.  Middlesborough  Town  Lands  Co.,  106  Ky.,  163, 
where  we  said: 

"To  establish  actionable  fraud,  or  fraiud  against 
which  equity  will  relieve — and,  as  we  have  seen,  the  same 
rule  applies  in  Kentucky  to  both  classes  of  cases — it 
must  appear  that  the  misrepresentation  was  of  a  matter 
of  material  fact  (as  distinguished  from  opinion),  at  the 
time  or  previously  existing  (and  not  a  mere  promise  for 
the  future) ;  must  be  relied  upon  by  the  person  whose 
action  is  intended  to  be  influenced;  and  must  be  made 
with  knowledge  of  its  falsity,  or  under  circumstances 
which  did  not  justify  a  belief  in  its  truth.  This  is  the 
doctrine  deducible  from  the  Kentucky  decisions.  There 
are  some  modifications  of  this  doctrine,  but  they  are 
chiefly  by  way  of  substitution  of  an  equivalent  for  some 
one  of  the  essentials  necessary  to  constitute  fraudulent 
misrepresentation;  as  in  the  cases  where  it  is  held  that 
a  fraudulent  concealment  of  a  material  matter  of  fact 
is  the  equivalent  of  an  actual  misrepresentation,  and  the 
cases  iQ  which  a  statement  made  as  of  personal  knowl- 
edge, but  without  knowledge,  was  held  to  be  equivalent 
to  a  statement  whose  falsity  was  known.'' 

There  being  no  claim  that  any  statement  was  made 
as  to  the  value  of  the  lots  at  the  time  they  were  sold, 
or  fraud  charged,  the  petition  failed  to  state  a  case  for 
a  cancellation  and  tite  demurrer  was  properly  sustained. 

Judgment  affirmed* 
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Cincmiiati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany V.  Dimgan. 

(Bedded  January  7,  1915.) 
Appeal  from  Harrison  Circuit  Court. 

1.  Trial — Practice. — ^Where  the  instructions  to  the  jury  have  been 
stricken  from  the  record,  the  only  questions  left  for  consideration 
are  whether  the  pleadings  support  the  judgment  and  the  verdict 
is  warranted  by  the  proof. 

2.  Pleading— Discretion  of  Trial  Court — The  only  limitation  upon  the 
discretion  of  the  trial  court  in  allowing  pleadings  to  be  filed  is 
that  they  must  be  in  furtherance  of  justice,  and  must  not  change 
substantially  the  claim  or  defense. 

3.  Negligence. — ^Where  guard  rails  to  a  bridge  or  its  approaches  are 
clearly  necessary  for  the  safety  of  travelers,  a  failure  to  erect  or 
properly  maintain  them  is  actionable  negligence. 

4.  Verdict— A  verdict  of  a  jury  wiU  not  be  reversed  unless  It  is 
clearly  and  palpably  against  the  weight  of  the  evidence. 

J.  T.  SIMON  for  appellant. 

M.  C.  SWINFORD  and  E.  H.  WEBB  for  appeUee. 

Opinion  of  the  Coxjbt  by  Chief  Justice  Miller — 
Affirming. 

In  building  its  railroad  near  Hinton  Station,  in  Har- 
rison county,  appellant  caused  it  to  intersect  the  Mul- 
berry turnpike  road,  leaving  a  cut  about  30  feet  deep 
at  the  point  of  intersection.  The  turnpike  had  been  a 
public  highway  for  many  years  before  the  railroad  was 
built;  and,  in  order  to  preserve  the  highway,  the  appel- 
lant built  a  bridge  over  the  cut,  with  appropriate  ap- 
proaches, protected  by  suitable  guard  rails  and  barriers 
across  appellant's  right  of  way.  When  constructed,  many 
years  ago,  these  guard  rails  were  strongly  built  of  posts 
and  boards  to  the  height  of  about  six  feet 

On  the  third  Sunday  in  August,  1912,  the  appellee, 
Desman  Dxmgan,  had  attended  church  in  the  neighbor- 
hood and  was  returning  home  about  eleven  o'clock  at 
night,  driving  a  horse  attached  to  a  buggy  in  which  he 
was  riding.  When  Dungan  approached  the  bridge,  and 
while  on  tiie  right  of  way  of  appellant,  his  horse  became 
unruly,  and  refused  to  cross  the  bridge ;  and,  in  his  effort 
to  turn,  the  buggy  was  upset  and  Dungan  thrown  over 
the  embankment  into  a  ditch  at  the  bottom.    He  brought 
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this  action  to  recover  damages  for  his  personal  injuries, 
and  recovered  a  judgment  for  $2,500.00.  The  defendant 
appeals. 

As  the  instmctions  have  heretofore  been  stricken 
from  the  record,  the  only  questions  left  for  consideration 
are,  whether  the  pleadings  support  the  judgment,  and 
the  verdict  of  the  jury  is  warranted  by  the  proof.  Tins- 
ley  V.  White,  21  Ky.  L.  E.,  1151,  54  S.  W.,  169;  Forest  v. 
Crenshaw,  81  Ky.,  51. 

It  is  insisted  that  the  petition  does  not  state  a  cause 
of  action. 

Under  Sub-section  5  of  Section  768  of  the  Kentucky 
Statutes,  it  was  the  duty  of  appellant  to  restore  the  turn- 
pike and  maintain  its  integrity  as  a  highway;  and  in 
this  connection  it  is  proper  to  say  that  appellant  in  no 
way  denies  its  duty  in  this  respect. 

The  rule  of  law  requiring  guard  rails  and  barriers  to 
be  maintained  for  the  protection  of  the  public  is  stated 
in  4  B.  C.  L.,  p.  217,  as  follows: 

"If  guard  rails  are  reasonably  necessary  for  the 
safety  of  travelers  and  their  property  in  crossing  a 
bridge,  then  the  owners  are  liable  for  an  injury  which  is  ■ 
caused  by  a  failure  to  construct  them.  The  guard  rails, 
furthermore,  should  be  effective  for  the  purpose  for 
whidi  they  are  constructed.  They  should  be  reasonably 
strong,  and  maintained  so  as  to  withstand  the  ordinary 
weights  and  forces  to  which  they  are  subjected,  and  the 
safeguard  should  be  suited  to  the  character  of  its  ordi- 
nary traflSc.  •  •  •  And  the  absence  of  barriers 
to  an  approach  of  a  bridge  may  be  the  proximate  cause 
of  injury  even  where  there  is  a  defect  in  the  equipment 
of  the  traveler,  as  where,  for  example,  his  horse  was 
blind  and  walked  off  a  side  of  the  bridg;e  during  a  time 
when  the  driver  lost  consciousness.'' 

The  same  rule  is  laid  down  in  5  Cyc,  1101,  as  follows : 
**  Where  guard  rails  to  a  bridge  or  its  approaches 
are  dearly  necessary  for  the  safety  of  travelers,  a  fail- 
ure to  erect  or  j>roperly  maintain  them  is  negligence,  for 
which  the  municipality  or  company  charged  with  the  duty 
to  maintain  the  bridge  is  liable  to  a  party  who,  in  the 
observance  of  due  care,  is  injured  by  reason  of  such  neg- 
lect This  is  true,  notwithstanding  the  shying,  backing, 
or  unruly  and  unmanageable  conduct  of  the  traveler's 
horse  may  have  contributed  to  the  accident;  the  rule 
being  that  the  liability  accrues  if  the  injury  would  not 
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have  happened  had  there  been  a  proper  and  suflScient 
guard.  Whether  a  bridge  is  so  situated  or  is  such  a 
structure  that  railings  are  necessary  to  make  it  rea- 
sonably safe  for  travel  is  usually  a  question  of  fact  for 
the  jury.*' 

Turning  to  the  petition  for  the  purpose  of  testing  its 
sufficiency,  and  disregarding  its  mere  formal  allegations, 
we  fibud  it  is  alleged  that  appellant  constructed  the  bridge 
from  which  Dungan  was  thrown  many  years  ago,  and 
protected  it  by  a  strong  fence  and  barricade  leading  up 
to  the  bridge ;  that  at  the  time  of  the  injury  complained 
of,  and  continuously  for  a  long  time  prior  thereto,  the 
appellant  company,  through  the  gross  carelessness  and 
negligence  of  its  officers,  agents  and  employes,  did  suffer 
and  permit  a  gap  in  said  barricade  for  a  distance  of  about 
20  feet  to  remain  down  so  as  to  expose  the  public  high- 
way to  the  precipice;  that  on  the  day  in  question  Dun- 
gan's  horse  became  frightened  and  jumped  through  the 
said  gap  and  caused  Dungan  to  be  thrown  violently  over 
the  embankment,  as  above  stated,  severely  injuring  him ; 
and  that  the  appellant  company  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  known,  the  dangerous 
condition  of  the  right  of  way. 

By  an  amended  petition,  tendered  and  filed  at  the 
close  of  the  evidence  for  the  purpose  of  conforming  to 
the  proof,  it  is  alleged  that  the  horse  driven  by  Dungan 
at  the  time  of  the  injury  was  an  ordinarily  gentle  horse, 
and  was  carefully  driven  by  Dungan  on  that  occasion. 

It  is  insisted,  however,  that  the  court  should  not  have 
permitted  appellee  to  file  the  amended  petition  when  he 
did ;  and,  further,  that  ui>on  sustaining  the  motion  to  file 
it  the  trial  should  have  been  postponed. 

The  evidence  fully  sustained  the  allegations  of  the 
amended  petition,  and  it  cannot  be  said  that  appellee  was 
in  any  way  surprised  or  prejudiced  by  it  Section  134 
of  the  Civil  'Code  of  Practice  provides  that  the  court  may, 
at  any  time,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  cause  or  permit  a  pleading  to  be 
amended  by  conforming  the  pleading  to  the  facts  proved, 
if  the  amendment  does  not  change  substantially  the  claim 
or  defense.  In  City  of  Louisville  v.  Lausberg,  161  Ky., 
364,  it  was  declared  that  the  only  limitation  upon  the 
discretion  of  the  trial  court  in  allowing  pleadings  to  be 
filed  is  that  they  must  be  in  furtherance  of  justice,  and 
must  not  change  substantially  the  claim  or  defense.    The 
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amendment  in  this  ease  was  properly  filed ;  it  in  no  way 
violated  the  rule  above  announced. 

Without  elaboration,  it  is  sufficient  to  say  that  the 
petition  charged  gross  carelessness  and  negligence  upon 
the  part  of  appellant's  servants  and  agents  in  permitting 
the  gap  in  the  barrier  through  which  appellee  fell  to  re- 
main open  for  a  long  time  previous  to  the  accident;  that 
appellant  knew,  or  by  reasonable  diligence  could  have 
blown,  the  dangerous  condition  on  its  right  of  way,  and 
that  appellee  was  carefully  driving  a  gentle  horse.  Un- 
der the  rule  of  law  applicable  to  cases  of  this  character, 
the  petition  stated  a  cause  of  action. 

It  is  contended,  however,  that  the  verdict  of  the  jury 
is  not  warranted  by  the  testimony,  in  that  it  is  excessive. 
There  was  ample  evidence  to  sustain  the  charges  of 
negligence.  It  is  true  that  Dungan  escaped  without  any 
broken  bones ;  but  it  is  also  true  that  his  injuries  were 
very  serious.  As  above  stated,  the  accident  occurred 
about  eleven  o'clock  on  Sunday  night.  Dungan  was 
found  the  next  morning  lying  in  the  ditch  at  the  bottom 
of  the  embankment  in  an  unconscious  condition.  He  re- 
mained unconscious  until  four  o'clock  on  the  afternoon 
of  the  following  Wednesday.  He  was  confined  to  the 
house  for  about  a  month,  and  evidently  sustained  severe, 
and  probably  permanent,  injuries  in  his  back  and  hip. 
He  was  injured  in  the  head  and  has  continuously  suffered 
from  his  kidneys.  The  extent  of  his  injuries  is  yet  un- 
certain. Under  this  evidence  it  was  the  peculiar  province 
of  the  jury  to  fix  the  amount  of  the  recovery;  and,  as  it  is 
not  clearly  and  palpably  against  the  weight  of  the  evi- 
dence, we  would  not  be  justified  in  disturbing  it.  Bell 
V.  Keaoh,  80  Ky.,  42;  Thompson  v.  Thompson,  93  Ky., 
435;  Adams  Express  Co.  v.  Tucker,  161  Ky.,  741. 

Judgment  affirmed. 


Carter's  Adminisbrator,  et  al.  v.  Rejrnolds,  et  aL 

(Decided  January  1,  1916.) 
Appeal  from  Graves  Circuit  Court. 

WiUe — Construction — ^Intention  of  Testator — Situation  of  Testator 
and  Circumstances  of  Making  of  Will. — This  court  has  many  times 
written  that  in  the  exposition  of  wills  the  rule  ahove  all  rules  is 
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that  the  intention  of  the  testator  shall  prevail.  In  this  case  an 
old  lady  making  her  home  in  her  declining  years  with  a  grand- 
daughter^  and  possessing  only  her  household  goods  and  a  house 
and  lot,  the  income  from  which  was  insuftlcient  for  her  reason- 
able maintenance,  made  a  will  devising  to  the  grand-daughter 
$300,  and  directing  that  at  her  death  the  real  estate  be  sold  and 
the  proceeds  divided  equally  among  her  seven  children  or  their 
descendants.  Held,  that  the  three  hundred  dollar  legacy  was  a 
charge  upon  the  real  estate. 

I         J.  E.  WARREN  for  appellants. 

JOHNSTON  &  WYMAN  for  appellees. 

Opinion  op  the  Coxjbt  by  Judge  Hannah — ^Affirming. 

Mrs.  Levitia  Carter,  a  resident  of  Mayfiield,  died  on 
March  8, 1910.  She  had  made  a  will  on  October  20, 1905, 
which,  after  her  death,  was  duly  probated. 

So  much  of  the  will  as  is  here  involved  reads  as  fol- 
lows: ** First:  I  desire  that  all  my  just  debts  be 
paid,  after  which  I  give  and  bequeath  to  my  grand- 
daughter, Ollie  Reynolds,  wife  of  Wash  Beynolds,  all  of 
my  household  goods  and  three  hundred  dollars  in  cash; 
but  if  she  should  die  before  I  do,  then  I  desire  that  her 
children  taie  said  property.  Second:  It  is  my  further 
will  that  my  son,  J.  '0.  Carter,  be  appointed  my  executor 
with  power  to  make  deed  of  general  warranty  to  any 
real  estate  that  I  may  own  at  the  time  of  my  death;  and 
that  he  use  his  own  discretion  as  to  whether  said  sale 
be  made  public  or  private ;  that  he  have  one-seventh  of 
the  proceeds  of  my  real  estate ;  and  that  he  pay  to  my  son, 
A.  J.  Carter,  one-seventh;  to  my  daughter,  Elizabeth 
Austin,  one-seventh;  to  the  children  of  my  deceased 
daughter,  Mary  Jane  Wyatt^  one-seventh;  to  the  children 
of  my  deceased  daughter,  Maude  Eugene  Wyatt,  one- 
seventh  ;  to  the  children  of  my  deceased  daughter,  Ada 
Byron  Wyatt,  one-seventh;  and  to  my  daughter,  Sarah 
Green,  one-seventh." 

At  the  time  she  made  this  will  Mrs.  Carter  was  an 
old  woman  and  had  no  property  except  a  house  and  lot 
in  Mayfield  and  her  household  goods;  and  this  was  all 
she  possessed  at  the  time  of  her  death. 

The  house,  .after  Mrs.  Carter  ^s  death,  was  rented  by 
the  executor,  and  after  his  resignation,  by  the  adminis- 
trator with  the  will  annexed,  and  the  rentals  so  received 
were  applied  to  the  payment  of  funeral  expenses  and 
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other  iiiijebtedness  of  Mrs.  Carter's  estate,  until  March 
16, 1914,  when  the  real  estate  was  sold  for  $695.00. 

The  administrator  with  the  will  annexed  instituted 
this  suit  in  the  Graves  Circuit  Court  to  obtain  a  con- 
struction of  the  will;  and  the  chancellor  adjudged  that 
the  devise  of  three  hundred  dollars  to  Ollie  Eeynolds  was 
a  charge  upon  the  real  estate  mentioned,  from  which 
judgment  the  plaintiffs  appeal. 

At  the  time  she  made  the  will  in  question  Mrs.  Carter 
was  making  her  home  with  her  granddaughter,  the  ap- 
pellee, Ollie  Eeynolds.  Her  only  income  was  that  re- 
ceived from  the  renting  of  the  house  owned  by  her.  She 
had  previously  lived  with  her  said  granddaughter  about 
three  years  and  paid  nothing  during  that  time  for  her 
maintenance;  when  she  went  back  to  appellee's  the  last 
time  she  made  the  will  here  involved,  and  thereafter 
paid  to  appellee  the  income  received  by  her  from  the 
house  mentioned,  in  consideration  of  her  support.  She 
was  quite  old,  and  lived  with  appellee  about  five  years. 
The  house  owned  by  her  rented  for  ten  dollars  per  month, 
and  this,  less  the  taxes  and  other  charges,  was  the  extent 
of  her  income. 

The  record  shows  that  Mrs.  Carter  was  fully  cogni- 
zant of  the  nature  and  extent  of  her  resources  at  the 
time  she  made  this  will. 

It  will  thus  be  seen  that  unless  we  impute  to  Mrs. 
Carter  an  intent  to  bequeath  to  her  granddaughter  **in 
appearance  only,  and  not  in  reality,"  no  other  construc- 
tion may  be  placed  upon  her  will  except  that  she  in- 
tended the  three  hundred  dollars  to  be  a  charge  upon 
her  real  estate. 

It  is  true  that  the  general  rule  is  that  an  insufficiency 
of  assets  will  operate  to  abate  a  general  legacy;  but  this 
role  would  be  inapplicable  if  it  was  the  intention  of  Mrs. 
Carter  that  tiie  tiiree  hundred  dollar  legacy  to  her  grand- 
daughter should  be  paid  out  of  the  proceeds  of  the  real 
estate ;  and  we  are  unable  to  understand  that  Mrs.  Carter 
could  have  expected  it  to  be  paid  in  any  other  manner 
or  from  any  other  source.  She  had  no  such  sum  in  her 
possession  when  she  made  the  will ;  nor  had  she  any  rea- 
sonable expectation,  so  far  as  the  record  shows,  of  having 
such  sun;  when  she  should  die,  for  the  little  income  avail- 
able  to  her  was  insufficient  for  a  reasonable  maintenance, 
hence  there  remained  no  possibility  of  any  accumulation 
thereof. 
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So  it  must  either  be  said  that  Mrs.  Carter  intended 
that  this  three  hundred  dollar  legacy  should  be  paid  out 
of  the  proceeds  of  her  real  estate,  or  else  she  did  not  in- 
tend that  her  granddaughter  should  have  it;  and  this 
latter  we  are  unwilling  to  believe. 

If  Mrs.  Carter  intendied  hier  granddaughter^  with 
whom  she  made  her  home  in  her  declining  years,  and 
whom  she  mentions  first  in  her  will  before  her  own  chil- 
dren, to  have  this  three  hundred  dollars  at  all,  she  cer- 
tainly intended  it  to  be  paid  out  of  the  proceeds  of  her 
real  estate;  and  that  such  was  her  intention  we  do  not 
doubt. 

This  court  has  many  times  written  that  in  the  expo- 
sition of  wills  the  rule  is  that  the  intention  of  the  testator 
shall  prevail. 

The  chancellor  has  so  construed  the  will  in  question ; 
and  his  finding  we  approve. 

Judgment  affirmed. 


Combsy  et  aL  v.  Frick  Company 

(Decided  January  7,  1915.) 

Appeal  from  Perry  Circuit  Court 

1.  Pleading — ^Filing  Answer — Computation  of  Time. — ^Where  defend- 
ants were  given  untU  the  twenty-second  day  of  the  term  to  file 
their  answer,  and  they  tendered  it  on  the  twenty-second  day, 
they  were  in  time. 

2.  Pleading— Set-ofC  and  Coonter-claim— Unliqaidated  Damages.— 
Where  plaintilf,  a  foreign  corporation  having  no  property  in  this 
iState,  brings  an  action  upon  notes  given  for  machinery  sold  by 
it,  the  purchasers  may  interpose  by  way  of  recoupment  a  demand 
for  unUquidated  damages  arising  out  of  the  transaction  in 
questicm. 

8.  Pleading— Motions — Striking  Out  Pleading  or  Defense.— ^Where 
defendants  having  failed  to  file  their  answer  within  the  time  pre- 
scribed by  the  Code,  were  put  upon  terms,  and  thereafter  ten- 
dered and  filed  an  answer  which  was  insufficient,  the  court  had 
power  to  strike  It  from  the  record. 

NAPIER  &  TURNER,  THOMAS  B.  McGREOOR  and  J.  B.  EVER- 
SOLE  for  appellants. 

MILLER  &  WHEELER  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Affirming. 
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On  November  13, 1912,  E.  B.  Combs  and  J.  C.  Combs 
executed  a  written  order  to  the  Frick  Company,  direct- 
ing it  to  ship  from  Waynesboro,  Pa.,  on  or  about  De- 
cember 1, 1912,  to  them  at  Typo,  Perry  county,  Kentucky, 
a  sawmill  and  other  maclunery  and  fixtures.  By  the 
terms  of  the  order,  they  agreed  to  pay  for  the  machinery 
$246.00  in  cash  on  delivery  thereof,  and  five  notes  in  the 
sum  of  $220.00  each.  The  notes  were  to  be  secured  by  a 
mortgage  on  the  machinery,  and  on  such  other  property 
as  might  be  agreed  upon. 

The  machinery  so  ordered  was  delivered  to  the  pur- 
diasers  on  or  about  December  30,  1912 ;  and  on  that  day 
they  gave  the  Frick  Company  their  five  notes  in  the  sum 
of  $220.00  each,  secured  by  a  mortgage  executed,  ac- 
knowledged and  delivered  by  them  on  that  date,  covering 
the  madiinery  so  purchasied  and  certain  Teal  estate. 
They  also  paid  the  $246.00  in  cash. 

On  June  13,  1913,  a  default  in  the  payment  of  the 
note  first  maturing  having,  by  the  terms  thereof,  pre- 
cipitated the  maturity  of  the  whole  of  the  indebtedness, 
the  Frick  Company  instituted  this  action  in  equity  in  the 
Perry  Circuit  Court  to  recover  upon  the  notes  and  to 
enforce  the  mortgage  lien. 

On  the  thirteenth  day  of  the  appearance  term,  August 
1913,  of  the  court,  defendants  filed  a  special  demurrer 
to  the  petition,  which  the  court  overruled;  and  ** defend- 
ants were  given  until  the  twenty-second  day  of  the  term 
in  wMch  to  plead.'' 

On  the  twenty-second  day  of  the  term  the  **  defend- 
ants filed  their  answer  and  set-ofiF,  to  which  plaintiff  ob- 
jected, and  moved  the  court  to  strike  same  from  the 
record.''  This  motion  the  court  sustained  and  struck 
the  answer  and  set-off  from  the  record,  over  the  objec- 
tion of  the  defendants.  The  court  then  rendered  judg- 
ment in  favor  of  plaintiff  for  the  notes  sued  on,  and  or- 
dered a  sale  of  the  mortgaged  property  in  satisfaction  of 
the  judgment.    Defendants  appeal. 

1.  The  objection  of  plaintiff  to  the  filing  of  the  an- 
swer and  set-off  by  the  defendants  was  two-fold.  Plain- 
tiff insisted,  first,  that  the  pleading  was  not  tendered  in 
time. 

As  to  this  contention,  it  was  held,  in  Newport  News 
B.Co.  V.  Thomas,  96  Ky.,  513,  16  B.,  706,  29  S.  W.,  437, 
that  when  time  is  given  until  a  day  certain  to  file  a  bill 
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of  exceptions,  if  it  is  filed  on  or  before  that  day,  it  is  in 
time. 

The  defendants  were  given  nntil  the  twenty-second 
day  of  the  term  to  plead,  and  having  tendered  it  on  that 
day,  they  were  in  time. 

2.  The  second  objection  of  plaintiff  to  the  filing  of 
the  answer  and  set-off  by  defendants  was  that  it  failed 
to  state  facts  sufficient  to  constitute  a  defense,  or  a  cause 
of  action  against  plaintiff  by  way  of  counter-claim  or 
set-off. 

It  is  suggested  that  the  demand  attempted  to  be 
pleaded  in  this  answer  and  set-off,  being  one  for  unliqui- 
dated damages,  could  not  properly  be  interposed  by 
the  defendants  in  this  action.  But  it  was  alleged  by  the 
defendants  that  the  plaintiff  was  a  foreign  corporation 
and  that  it  had  no  property  in  this  State,  and,  in  such 
case,  a  demand  for  unliquidated  damages  was  a  proper 
ground  for  recoupment  Forbes  v.  Cooper,  88  Ky.,  285, 
10  R.,  865, 11  S.  W.,  24;  Abemathy  v.  Myer-Bridges  Com- 
pany, 100  S.  W.,  862,  30  B.,  1236 :  Bates  v.  Beitz,  157  Ky., 
514, 163  S.  W.,  451. 

So  the  question  is,  whether  the  pleading  was  suffi- 
cient to  state  a  cause  of  action  against  the  plaintiff;  and 
upon  this  sufficiency  rests  the  right  of  the  defendants  to 
file  it  at  the  time  it  was  tendered.  It  is  true  that  as  a 
general  rule  the  sufficiency  of  a  pleading  as  stating  a 
cause  of  action  or  defense  is  to  be  tested  upon  demurrer; 
btit  in  this  case  the  defendants  having  failed  to  make 
defense  witWn  the  time  prescribed  by  the  Code,  were 
put  upon  terms  as  to  the  filing  of  their  answer,  and  when 
it  was  tendered,  and  its  insufficiency  was  urged  as  an  ob- 
jection to  the  filing  thereof,  the  court,  in  its  discretion, 
had  the  power  to  refuse  to  permit  it  to  be  filed,  or  after 
it  was  filed,  had  the  power  to  strike  it  for  insufficiency. 
31  Cyc.,  619. 

Briefly  stated,  the  purported  cause  of  action  against 
the  plaintiff,  which  was  set  up  in  the  answer  and  set-off, 
or  really  counter-claim,  in  question,  was  that  the  plaintiff 
had  agreed  to  deliver  the  machinery  mentioned  to  the 
defendants  at  Typo,  Kentucky,  on  December  1,  1912; 
that  it  failed  to  comply  with  this  agreement;  that  the 
machinery  did  not  reach  the  defendants  until  about  thirty 
days  after  its  delivery  was  promised ;  that,  because  of 
this  delay,  the  defendants  were  caused  to  lose  thirty 
days*  time,  with  men  and  teams  idle  at  great  expense  to 
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them;  and  that  they  were  thereby  damaged  in  the  sum 
of  one  thousand  dollars. 

But  the  written  order  which  was  sent  by  the  defend- 
ants to  the  plaintiff  and  was  accepted  by  it,  and  under 
which  the  machinery  was  delivered  by  plaintiff  to  defend- 
ants, does  not  stipulate  that  the  delivery  was  to  be  made 
to  defendants  at  Typo  on  December  1,  1912.  It  provides 
that  the  machinery  ordered  was  to  be  shipped  from 
Waynesboro,  Pa.,  on  or  about  December  1, 1912. 

The  defendants  did  not  deny  their  execution  of  this 
written  contract;  and  it  was  the  only  contract  between 
the  parties.  Defendants  did  not  in  any  manner  seek  to 
avoid  or  modify  it.  Nor  was  it  charged  that  plarotLff 
failed  to  make  shipment  from  Waynesboro,  Pa.,  on  or 
about  December  1,  1912,  as  it  agreed  to  do.  In  fact, 
the  pleading  shows  no  breach  of  any  of  the  covenants 
of  the  contract  entered  into  between  the  defendants  and 
plaintiff. 

Moreover,  the  damages  sought  were  purely  special  in 
their  nature,  and  the  pleading  charges  no  such  communi- 
cation of  the  circumstances  as  is  necessary  to  impose 
liability  ui)on  the  plaintiff  for  damages  not  the  result  of 
an  ordinary  breach  of  the  contract,  assunung  it  to  have 
been  made  as  alleged  by  the  defendants.  Pulaski  Stave 
Company  v.  Millers  -Creek  Lumber  Company,  138  Ky., 
372. 

The  pleading  in  question  failed  to  state  any  matter 
available  to  the  defendants  either  by  way  of  defense  or 
ground  of  recoupment  against  plaintiff,  and  the  trial 
court  properly  struck  it  from  the  record. 

Judgment  a£Srmed. 


Braun's  Executrix  v.  Williams 

(Decided  January  7,  1916.) 

Appeal  from  Daviess  Circuit  Court. 

Appeal. — There  Is  no  error  In  the  record  and  no  point  out  of 
irhich  to  make  a  syllahus. 

R.  B.  WATKINS  £or  appellant 

W.  T.  ELLIS  for  appellee. 
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Opinion  of  the  Court  by  Judge  Cabboll — Affirming, 

In  1895  the  appellee  Williams  recovered  a  judgment 
against  J.  W.  Braun,  upon  which  execution  was  issued 
in  1896,  and  returned  *'no  property  found.'?  In  Febru- 
ary, 1913,  Braun  died,  leaving  a  will  in  which  he  nomi- 
nated his  wife,  the  appellant,  as  executrix.  After  this 
payment  of  the  judgment  debt  of  Williams,  which  had 
been  properly  verified,  was  demanded  and  refused,  and 
thereupon,  in  November,  1913,  Williams  brought  this 
suit  against  the  executrix,  setting  up  that  ample  estate 
had  come  into  her  hands  to  pay  the  debt  and  asking  for 
a  settlement  of  the  estate  and  that  he  have  such  orders 
as  might  be  necessary  to  enforce  the  payment  of  his 
claim.  It  was  further  averred  that  J.  W.  Braun,  in  Ati- 
gust,  1901,  and  at  divers  other  times,  had  acknowledged 
the  justice  of  the  judgment  debt  and  promised  to  pay  it. 

To  this  suit  the  executrix  filed  a  general  demurrer  and 
also  a  motion  to  require  the  plaintiff  to  elect  whether  he 
would  prosecute  his  action  on  the  original  cause,  to-wit^ 
the  judgment,  or  on  the  new  promise  alleged  to  have  been 
made  in  1901,  both  of  which  were  properly  overruled  by 
the  court. 

On  December  17, 1913,  the  executrix  filed  her  answer, 
in  which  she  stated  that  she  had  paid  all  of  the  claims 
presented  against  the  estate  of  her  husband  except  the 
Williams  claim,  and  sought  to  defeat  the  collection  of 
this  on  the  principal  ground  that  it  was  barred  by  lim- 
itation. The  answer  contained  other  matter  that  we  do 
not  think  it  necessary  to  notice. 

To  this  answer  a  reply  was  filed,  and  the  record  shows 
that,  without  objection,  the  case  was  set  down  for  trial 
for  December  30th,  and  on  this  day,  when  the  evidence, 
without  objection,  was  heard  by  the  court,  it  was  ad- 
judged that  the  claim  asserted  by  Williams  was  a  just 
claim  and  that  he  had  promised  to  pay  the  same  in  Au- 
gust, 1901,  and  at  other  times,  and  the  executrix  was  or- 
dered to  pay  the  claim  within  30  days  thereafter,  and 
upon  her  failure  to  do  so,  the  court  reserved  the  right 
to  enter  a  judgment  against  her  as  executrix. 
|,  It  further  appears  from  the  record  that  in  January, 
1914,  the  transcript  of  the  evidence  heard  by  the  court 
was  tendered,  and  thereafter,  by  further  order  of  court, 
was  signed  by  the  judge  and  filed.  It  is  further  shown 
that  the  executrix  having  failed  to  pay  the  debt  after  be- 
ing again  ruled  to  do  so,  judgment  was  entered  against 
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her  as  executrix  for  the  amount  of  the  debt,  to  be  levied 
on  assets  unadministered  in  her  hands. 

On  this  appeal  we  are  asked  to  reverse  the  judgment 
for  error  of  the  court  in  prematurely  forcing  the  execu- 
trix into  trial,  .and  in  permitting  incompetent  evidence 
to  be  heard.  The  record  does  not  show  that  any  objec- 
tion was  made  to  the  trial  of  the  case,  and  the  evidence 
of  the  acknowledgment  of  the  justness  of  the  debt  and 
the  promise  to  pay  it  was  not  only  competent,  but  as 
complete  and  satisfactory  as  evidence  could  well  be. 

The  judgment  is  affirmed. 


Bath  County,  By  et  aL  v.  Denton,  at  al. 

(Decided  January  7,  1915.) 
Appeal  from  Bath  Circuit  Court. 

Fiscal  CJourta— ^ower  to  Control  Property  of  the  County — Conflict 
of  Authority  With  Jailer. — ^Under  Section  1840  of  the  Kentucky 
Statutes,  the  fiscal  court  has  Jurisdiction  to  regulate  and  control 
the  fiscal  affairs  and  property  of  the  county,  and  when  it  leases 
property  of  the  county  that  is  not  needed  for  public  business 
or  purposes  to  priTate  persons,  the  Jailer  of  the  county  cannot, 
hy  an  action  in  ejectment,  dispossess  the  lessees  without  the 
consent  of  the  fiscal  court.  The  authority  of  the  fiscal  court  in 
the  conduct  of  the  businesB  of  the  county  is  superior  to  that  of 
the  jaOer,  except  in  cases  in  which  the  Jailer  is  by  statute  given 
paramount  authority. 

W.  8.  GXTDGELJj  for  appellant. 

W.  B.  WHTTB  and  G.  C.  BWINO  for  appellees. 

Opiniok  of  the  Coubt  by  JxnxiE  Cabboll — ^Affirming. 

Bobert  E.  Duff,  the  jailer  of  Bath  county,  brought 
this  suit  in  ejectment  against  the  appellees,  Denton  and 
Conner,  to  recover  from  them  the  possession  of  two  lots 
which  were  a  part  of  the  public  square  in  Owingsville^ 
the  county  seat  of  Bath  county,  on  which  square  is  situ- 
ated the  courthouse  and  other  public  buildings  of  the 
county. 

In  an  amended  petition  it  was  averred  that  the  two 
lots  in  the  possession  of  appellees  were  contiguous  to  the 
county  jail,  and  their  present  use  by  the  appellees  was  a 
menace  to  the  safety  of  the  occupants  of  the  jail  and 
they  were  necessary  to  the  jailer  for  the  convenience  and 
enjoyment  of  the  property  in  which  he  lived. 
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The  separate  answers  filed  by  the  appellees,  after  ad- 
mitting that  the  lots  were  owned  by  Bath  county,  set 
up  that  one  of  the  lots  for  many  years  prior  to  1902  had 
been  occupied  by  the  appellees  and  their  lessors  by  a 
blacksmith  shop  and  the  other  by  a  livery  stable;  that 
in  1902  the  fiscal  court  of  Bath  county,  by  orders  of  court 
duly  made  and  entered,  leased  these  lots  to  Coon  and 
others  for  a  period  of  sixteen  years,  in  consideration  of 
an  annual  rental  charge,  with  the  privilege  in  the  lessees 
of  sub-leasing  the  property,  which  privilege  the  lessees 
exercised  by  sub-letting  it  to  the  appellees. 

If  the  jailer  did  not  have  authority  to  question  in  this 
action  the  power  of  the  fiscal  court  to  make  the  leases 
mentioned,  then  the  decision  of  the  lower  court  in  over- 
ruling demurrers  filed  to  the  answers,  which,  in  effect, 
amounted  to  a  holding  that  the  action  could  not  be  main- 
tained, was  correct,  and  the  judgment  should  be  affirmed, 
as  it  is  not  disputed  that  the  appellees  are  holding  the 
property  under  authority  of  the  leases. 

Section  1840  of  the  Kentucky  Statutes  provides, 
among  other  things,  that  the  fiscal  court  shall  have  ju- 
risdiction **to  regulate  and  control  the  fiscal  affairs  and 
property  of  the  county,*'  and  it  is  the  contention  of  coun- 
sel for  appellees  that  the  fiscal  court  had,  by  virtue  of 
this  statute,  jurisdiction  and  power  to  lease  these  lots 
in  the  manner  stated,  and  this  being  so,  any  action  to 
oust  the  tenants  from  possession  must  be  brought  in  the 
name  of  or  by  the  authority  of  the  fiscal  court,  and  the 
jailer  not  having  this  authority,  had  no  right  to  institute 
or  maintain  the  action. 

On  the  other  hand,  the  argument  in  behalf  of  the  jailer 
is  that,  under  Section  3948  of  the  Kentucky  Statutes,  the 
jailer  is  made  the  superintendent  of  the  public  square 
at  the  seat  of  justice  and  clothed  with  **  power  and  it 
shall  be  his  duty  to  institute  and  carry  on  the  appropriate 
civil  procedure  in  the  name  of  the  county  to  recover  pos- 
session of  and  for  injury  to,  or  intrusion  or  trespass 
which  may  be  committed  on  any  of  the  county  property 
named  in  this  chapter,*'  and  so  he  was  vested  with  au- 
thority to  maintain  this  action  without  asking  either  the 
advice  or  consent  of  the  fiscal  court. 

The  fiscal  court  is  the  governing  authority  in  county 
affairs,  and  has  by  the  statute  general  control  of  all  mat- 
ters that  concern  the  county,  unless  the  right  of  control 
has  been  lodged  by  statute  in  some  other  officer  or  body, 
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and  there  is  really  no  conflict  between  the  authority 
granted  to  the  fiscal  court  and  the  authority  granted 
to  the  jaUer  under  the  statute^  mentioned.  It  is  true  the 
jailer  has  a  right,  under  Section  3948,  to  institute  such 
proceedings  as  may  be  necessary  to  recover  possession 
of  property  of  the  county  and  damages  for  any  intrusion 
or  trespass  which  may  be  committel  on  or  against  it. 
But  this  does  not  mean  that  he  has  power  to  override  the 
authority  of  the  fiscal  court,  or  that  when  the  fiscal  court 
nndertakes  to  control  in  such  manner  as  its  judgment 
and  discretion  may  dictate  the  property  of  the  county, 
the  jailer  may  nulUfy  its  action  by  independent  proceed- 
ings initiated  on  his  volition.  The  power  of  the  fiscal 
court  in  the  exercise  of  authority  within  its  jurisdicton 
is  superior  to  the  authority  of  the  jailer,  and  the  jailer 
cannot  nullify  its  authority  in  the  manner  attempted  in 
this  action. 

In  Owen  County  v.  Green,  129  Ky.,  750,  it  was  con- 
tended that  the  jailer  of  the  county  and  not  the  fiscal 
court  was  the  proper  party  to  institute  an  action  to  re- 
cover property  of  the  county,  but  we  said,  in  construing 
sections  1840  and  3948  of  the  Kentucky  Statutes,  that 
while  Section  3948  *  Ogives  the  jailer  the  power  and  makes 
it  his  duty  to  institute  actions  to  recover  possession  of 
public  county  buildings,  it  was  not  intended  to  deprive 
the  fiscal  court  of  the  power  to  regulate  and  control  these 
buildings  and  institute  such  actions  with  reference 
thereto  as  it  might  deem  necessary.'* 

It  is  entirely  probable  that  many  counties  in  the  State 
own  lots  and  other  real  estate  not  occupied  by  public 
buildings,  or  needed  for  public  purposes,  that  are  used 
by  private  persons  under  contract  with  the  fiscal  court, 
and  it  was  certainly  not  contemplated  that  the  jailer  of 
the  county  might  disposses  persons  to  whom  the  fiscal 
court  had  leased  such  property. 

Counsel  for  appellant  offer  the  argument  that  fiscal 
courts  have  no  power  to  lease  public  property  to  the 
detriment  of  the  public  good  or  that  has  been  set  apart 
for  or  that  is  needed  for  public  purposes.  But  the  ques- 
tion of  the  jurisdiction  or  power  of  the  fiscal  court  to 
lease  or  dispose  of  property  set  apart  for  public  use  is 
not  properly  before  us  in  this  record,  and  so  we  will  not 
consider  it  The  only  matter  here  presented  is  the  right 
of  a  jailer  to  eject  persons  from  property  they  are  hold- 
ing under  a  lease  from  the  fiscal  court 

This  we  think  the  jailer  cannot  do,  and  the  judgment 
is  affirmed. 
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Paducah  Traction  Company  v.  Tolar. 

(Decided  Jaouary  7,  1915.) 

Appeal  from  McCracken  Circuit  Court. 

1.  Carriers — Street  Railway  Companies— Duty  Toward  Passengers. — 
Conductors  on  street  cars  are  under  a  duty  to  passengers  to 
exercise  care  to  protect  them  from  danger  whether  this  danger 
arises  from  the  negUgence  or  thoughtlessness  of  the  passenger 
or  other  causes. 

2.  Carriers— Duty  Toward  Passengers  Alighting  From  Cars— Care 
Required  of  Conductor. — ^Where  a  passenger  on  a  street  car,  in 
the  night  time,  believing  the  car  had  stopped  or  was  about  to 
stop,  when  in  fact  it  was  running  at  a  high  rate  of  speed,  mani- 
fested a  purpose  to  get  ofT  and  did  get  ofT  in  the  presence  of  the 
conductor,  it  was  his  duty,  if  he  knew  the  purpose  of  the  passen- 
ger, to  make  a  reasonable  effort  to  warn  the  passenger  of  the 
danger,  and  his  failure  to  do  this  was  negligence  on  the  part  of 
the  Company,  for  which  the  passenger,  who  was  injured  when  he 
stepped  from  the  car,  was  entitled  to  damages. 

8.  Carriers— Duty  Toward  Passengers. — ^A  conductor  or  person '  in 
charge  of  a  street  car,  if  he  discovers  a  passenger  in  the  act  of 
doing  something  that  will  place  him  in  peril,  is  under  a  duty  to 
warn  the  passenger  of  the  danger,  and  his  failure  to  do  so  is 
actionable  negligence. 

WHEZBLiBR  &  HUGHES  tor  appellant. 

BERRY  &  QRASSHAM  and  L.  B.  ALEXANDER  for  appellees. 

Opinion  of  the  €oubt  by  Judge  Cabboll — ^Affirming. 

The  appellee,  as  plaintiff,  brought  this  suit  against 
the  traction  company  to  recover  damages  for  personal 
injuries  sustained,  as  she  alleged,  by  tiie  negligence  of 
the  conductor  on  a  car"  on  which  she  was  a  passenger. 

The  petition  as  amended  charged,  in  substance,  that, 
desiring  to  alight  from  the  car  on  which  she  was  riding 
at  the  intersection  of  Third  and  Jackson  streets,  she 
so  informed  the  conductor,  who  rang  the  bell  for  the  car 
to  stop,  and  then  went  back  to  his  place  at  the  rear  end 
of  the  car  where  the  conductor  was  accustomed  to  stand. 
That  soon  after  this  she  left  her  seat  and  went  to  the 
rear  end  of  the  car  for  the  purpose  of  getting  off,  and, 
believing  that  the  car  had  stopped  when  it  was  in  fact 
moving,  she  attempted  to  alight  and  was  thrown  to  the 
ground,  receiving  the  injuries  complained  of.  That  at 
the  time  it  was  dark  and  the  car  was  moving  so  smoothly 
that  she  could  not  tell  that  it  had  not  stopped. 
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She  further  averred  that  when  she  went  to  the  rear 
platform  of  the  car  for  the  purpose  of  alighting,  she 
passed  inunediately  by  the  conductor,  who  stepped  out 
of  her  way  for  the  purpose  of  allowing  her  to  get  off, 
when  he  kiaew  that  the  car  was  running,  and  neghgently 
and  carelessly  allowed  her  to  walk  from  the  car  while  it 
was  in  motion  without  warning  her  of  the  danger  or 
giving  her  notice  that  the  car  had  not  stopped. 

The  answer  of  the  traction  company  was  a  traverse 
and  a  plea  of  contributory  negligence,  accompanied  by 
the  charge  that  the  appellee  stepped  from  the  car  while 
it  was  in  full  motion  under  the  following  circumstances : 
"While  said  car  was  about  the  middle  of  the  block  be- 
tween two  streets,  without  warning  or  notice  to  the  offic- 
ers in  charge  of  the  car,  the  plaintiff  left  her  seat  and 
immediately  left  said  car  while  the  same  was  in  motion, 
as  she  knew  at  the  tune." 

The  appellee,  in  her  own  behalf,  testified  that  wheri 
she  told  i^e  conductor  that  she  wanted  to  get  off,  he 
pulled  the  bell  cord,  and  she  got  up  from  her  seat  and 
started  out,  thinking  the  car  was  about  to  stop.  That 
when  she  got  to  the  rear  end  of  the  car  the  conductor 
was  standing  there  and  facing  her  when  she  went  down 
the  steps  for  the  purpose  of  getting  off.  That  she  did 
not  know  the  car  was  running  and  the  conductor  did  not 
do  or  say  anything  to  give  her  notice  that  the  car  was 
running  or  that  it  was  dangerous  to  get  off. 

T.  F.  Kettler,  a  passenger  on  the  car,  said,  in  sub- 
stance,  that  appellee  arose  from  her  seat  in  the  middle  of 
the  car,  while  it  was  in  full  motion,  and  in  going  out  of 
the  car  to  get  off  went  by  the  conductor,  who  stepped  out 
of  her  way  so  that  she  could  pass. 

George  W.  Muller,  a  witness  for  the  traction  company, 
who  was  also  a  passenger  on  the  car,  said  that  when  ap- 
pellee got  off  the  car  it  was  running  ten  or  fifteen  miles 
an  hour  and  near  the  middle  of  the  block. 

J.  P.  MuUer,  another  i)assenger,  gave,  in  substance, 
the  same  evidence. 

W.  A.  Strong,  the  conductor,  testified  that  appellee 
said  to  him:  "I  want  to  get  off  at  Jackson.  She  came 
to  the  door;  I  rang  the  bell.  I  said,  *You  can  get  off  at 
Ohio.*  She  said,  *I  want  off  here,'  and  stepped  right 
off."  He  further  testified  that  he  did  not  know  she 
was  going  to  get  off,  and  that  the  car  at  the  time  was  run- 
ning ten  or  fifteen  miles  an  hour.    That  he  attempted  to 
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grab  her  as  sliel  left  the  car,  but  could  not  do  so.    That  he 
did  not  know  she  intended  to  get  off. 

Briefly  re-stated  the  evidence  for  the  plaintiff  was  that 
when  she  notified  the  conductor  that  she  wanted  to  get 
off,  he  rang  the  bell,  and,  thinking  that  the  car  was  about 
to  stop,  she  went  to  the  rear  end  for  the  purpose  of  get- 
ting off,  passing  immediately  by  the  conductor,  who  knew 
the  car  was  running,  and  that  she  intended  to  get  off,  but 
he  did  not  give  her  any  warning  or  notice  of  the  dan- 
get  or  attempt  in  any  manner  to  prevent  her  from  getting 
off.  That  at  the  time  it  was  dark,  and  when  she  stepped 
off  she  did  not  know  the  car  was  running. 

While  the  evidence  for  the  traction  company  is  that 
when  the  conductor  rang  the  bell  to  notify  the  motorman 
to  stop  the  car  at  the  next  crossing,  the  appellee  got  up 
and  walked  off  the  car  when  it  wa^  running  ten  or  fifteen 
miles  an  hour,  without  giving  any  notice  to  the  conductor 
of  her  intention  to  get  off,  and  he  did  not  know  her  pur- 
pose in  time  to  prevent  her  from  getting  off. 

With  the  evidence  in  this  condition,  the  court,  omit- 
ting the  instruction  on  the  measure  of  damages,  told  the 
jury  in  instruction  number  one  that  **If  you  shall  believe 
from  the  evidence  in  this  case  than  on  the  occasion  com- 
plained of  by  the  plaintiff,  and  when  she  undertook  to 
get  off  the  defendant's  street  car  on  said  occasion,  and 
before  same  had  been  stopped,  that  the  conductor  in 
charge  of  said  street  car  knew  that  said  car  was  still  in 
motion,  or  by  the  exercise  of  ordinary  care  could  have 
known  it,  and  that  plaintiff  did  not  Imow  that  said  car 
was  in  motion,  but  believed  same  had  been  stopped,  and 
that  said  conductor  saw  plaintiff  when  she  was  maldng 
an  effort  to  get  off  of  said  car  in  time  to  have  warned 
her  that  said  car  had  not  stopped,  or  was  still  in  motion, 
and  thereby  prevent  her  from  stepping  from  said  moving 
car,  and  failed  to  do  so,  then  the  defendant  is  chargeable 
with  negligence,  in  this  case,  and  the  law  is  for  the  plain- 
tiff, and  you  will  so  find.*' 

And  in  instruction  number  two  the  court  told  the  jury: 
**But  the  court  further  instructs  you  that  defendant's 
conductor  was  not  bound  to  anticipate  that  plaintiff 
would  attempt  to  alight  from  said  moving  car,  and  un- 
less you  shall  believe  from  the  evidence  that  defendant's 
conductor  in  charge  of  said  car  discovered  plaintiff's  in- 
tention to  alight  from  said  car,  while  same  was  in  mo- 
tion, and  after  so  discovering  said  intention,  said  con- 
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dnctor  conld  have,  by  ordinary  care,  warned  the  plaintiff 
in  time  to  have  prevented  her  from  stepping  from  said 
car,  and  failed  to  do  so,  then  the  law  is  for  the  defendant, 
and  you  will  so  find.'' 

And  in  instruction  number  four  the  jury  were  told:. 
"The  court  further  instructs  you  that  if  you  believe  from 
the  evidence  in  this  case  that  at  the  time  and  place  com- 
plained of  by  plaintiff,  she  left  her  seat  in  defendant's 
car  and  attempted  to  get  off  of  said  car  while  same  was 
in  motion,  and  which  she  knew  to  be  in  motion  at  the 
time,  and  at  a  place  where  she  knew  it  did  not  stop  to 
discharge  passengers,  and  this  without  any  notice  or 
warning  to  defendant's  conductor  in  charge  of  said  car, 
then  the  law  is  for  the  defendant,  and  you  will  so  find." 

Under  the  evidence  and  instructions  the  jury  returned 
a  verdict  for  small  damages,  and  judgment  went  accord- 
ingly. 

That  the  appellee  left  the  car  about  the  middle  of  the 
block  while  it  was  running  at  a  high  rate  of  speed,  is  not 
disputed,  and  so,  unless  the  conductor  of  the  car  was 
under  a  duty  to  protect  the  appellee  if  he  knew  she  was 
about  to  leave  the  car,  the  company  is  not  liable.  If,  how- 
ever, the  appellee  did  not  know  the  car  was  running,  and 
the  conductor  knew  that  it  was — and  he  testifies  that  he 
did — ^we  think  it  was  his  duty,  if  he  knew  that  appellee 
was  about  to  leave  the  car,  to  warn  her  of  the  danger  in 
so  doing. 

Conductors  on  street  cars  are  under  a  duty  to  pas- 
sengers to  exercise  care  to  protect  them  from  danger 
whether  this  danger  arises  from  the  negligence  or 
thoughtlessness  of  the  passenger  or  other  causes.  The 
duty  of  a  carrier  does  not  stop  with  protecting  passen- 
gers from  the  negligence  or  misconduct  of  its  employes, 
other  fellow  passengers  or  strangers,  but  extends  to  pro- 
tecting them  from  perils  created  by  their  own  conduct, 
when  notice  of  the  danger  to  which  they  are  subjected 
is  brought  to  the  attention  of  the  persons  in  charge  of 
the  traia  or  car;  Louisville  By.  Co.  v.  Wilder,  143  Ky., 
436.  The  passengers  on  street  cars  are  under  the  care 
and,  in  a  measure,  in  the  custody  of  the  conductor,  and 
he  must  not  knowingly  permit  them  to  be  injured  if  by  the 
exercise  of  ordinary  care  he  can  prevent  it. 

It  is  true  that  it  is  quite  a  common  and  usual  thing  for 
passengers  to  leave  cars  before  they  stop  and  to  get  on 
them  before  they  stop,  and,  generally  speaking,  passen- 
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gers  who  get  on  or  get  off  cars  that  they  know  are  run- 
ning, take  the  risk  of  any  injury  that  may  happen  to 
them,  subject  to  the  qualification  that  it  is  a  question  for 
the  jury  to  decide  whether,  considering  the  age  and  dis- 
cretion of  the  party  so  alighting  and  the  surrounding 
circumstances,  it  was  negligence  or  lack  of  ordinary  care 
on  his  part  to  try  to  get  off  the  car.  Ford  v.  Paducah 
City  Ey  Co.,  29  Ky.  L.  E.,  752;  Louisville  By.  Co.  v.  WU- 
liams,  30  Ky.  L.  E.,  493. 

But  here,  when  the  appellee  attempted  to  alight  the 
car  was  in  the  middle  of  the  block  and  running  at  a  rate 
of  speed  that  made  it  necessarily  dangerous,  especially 
for  an  elderly  woman,  as  appellee  was,  to  attempt  to  get 
off.  And  while  the  conductor,  in  the  exercise  of  ordi- 
nary care,  might  not  be  required  to  take  notice  of  the 
action  of  a  passenger  able  to  take  care  of  himself  in 
alighting  from  a  car  running  at  a  slow  rate  of  speed,  it 
is  perfectly  obvious  that  when  a  conductor  sees  a  middle- 
aged  woman  in  the  act  of  getting  off  a  car  running  at 
ten  or  fifteen  miles  an  hour,  he  cannot  help  but  know  that 
it  is  a  most  unusual  and  uncommon  thing  to  do,  as  well  as 
extremely  dangerous,  and  under  conditions  like  this  the 
duty  the  conductor  is  under  to  protect  the  passengers 
requires  that  he  shall  make  reasonable  effort  to  prevent 
the  passenger  from  getting  off,  if  he  knows  his  purpose. 
A  conductor  cannot  shut  his  eyes  and  say  he  did  not  see 
or  know  what  was  going  on  when  his  duty  in  looking  after 
the  safety  of  his  passengers  requires  him  to  see  and 
know,  and,  according  to  the  evidence  of  appellee,  the  con- 
ductor could  not  have  avoided  knowing  that  when  she 
walked  by  him  her  purpose  was  to  get  off. 

In  South  Covington  &  Cincinnati  Street  Ey.  Co.  v. 
McCleave,  18  Ky.  L.  E.,  1036,  a  passenger  whose  arm 
was  protruding  through  an  open  window  was  injured 
when  it  came  in  contact  with  the  girders  of  a  bridge. 
On  the  trial  of  the  suit  against  the  railway  company  to 
recover  damages,  the  court  told  the  jury  that  they  should 
find  for  the  plaintiff  if  they  believed  from  the  evidence 
that  the  conductor  in  charge  of  the  car  saw  the  plaintiff 
with  his  arm  out  of  the  window  of  the  car  so  as  to  be  in 
danger  of  being  struck  by  any  part  of  the  bridge  in  time 
to  have  warned  him  of  his  penl  before  the  accident  oc- 
curred, and  failed  to  do  so.  In  approving  this  instruc- 
tion, the  court  said : 

**No  degree  of  contributory  negligence  on  the  part 
of  even  a  trespasser  will  release  a  person  in  charge  of 
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a  train  or  single  car,  whether  operated  by  steam  or  elec- 
tricity, from  file  legal  obligation  to  use  reasonable  effort 
to  avoid  injuring  him  if  his  peril  is  discovered  in  time 
to^  do  so,  and  we  do  not  see  why  the  conductor  of  an  elec- 
tric or  steam  car  should  not  be  held  to  the  duty  of  giv- 
ing warning  to  one  of  his,  passengers  when  he  actually 
sees  him  in  a  position  or  place  on  the  car  of  x>eril  to  life 
or  limb." 

In  Blue  Grass  Traction  Co.  v.  Skillman,  31  Ky.  L.  E., 
480,  Mrs.  Skillman,  who  was  a  passenger  on  a  street 
car  in  the  night,  supi)Osing  that  the  car  had  stopped,  when 
in  fact  it  was  running,  stepped  off  and  was  hurt  in  sus- 
taining judgment  for  the  plaintiff,  under  evidence  some- 
what similar  to  the  evidence  in  this  case,  the  court  said: 

"The  conductor  was  bound  to  know  when  the  people 
followed  him  to  the  door,  after  he  had  announced  the 
station  and  opened  the  door  for  them,  that  they  were 
coming  out  of  the  car  for  the  purpose  of  alighting,  and 
it  was  incumbent  upon  him  to  warn  them  of  tiie  danger; 
for  he  knew  the  car  had  not  stopped,  and  he  could  not 
but  know  from  their  actions  that  they  were  coming  out 
to  get  off.  Mrs.  Skillman  passed  right  by  him  as  she 
went  down  the  steps  to  get  off;  he  could  see  plainly  that 
she  was  going  to  get  off  if  he  had  paid  attention  to  what 
was  going  on ;  it  was  incumbent  upon  him,  under  the  cir- 
cumstances,  to  pay  attention,  as  it  was  dark  and  the  car 
moving  so  smoothly  that  a  person  would  not  perceive 
the  danger." 

If  appellee  went  out  of  the  car  in  the  manner  related 
by  her,  then  it  was  a  question  for  the  jury  to  say  whether 
she  knew  the  car  was  running  and  whether  the  conductor 
should  not  have  warned  her  of  the  danger  and  endeav- 
ored to  protect  her;  and  if  the  jury  believed  her  version 
of  the  affair,  as  evidently  they  did,  it  was  their  right  to 
award  her  damages. 

On  the  other  hand,  if,  as  stated  by  the  conductor,  he 
did  not  know  her  purpose  or  have  opportunity  to  arrest 
her  action,  the  company  was  not  guilty  of  any  negligence, 
and  there  should,  and  doubtless  would,  have  been  a  ver- 
dict in  its  favor  had  the  jury  accepted  the  conductor's 
story  of  the  accident. 

The  instructions,  we  think,  aptly  presented  the  law  of 
the  case  as  we  understand  it,  and  the  judgment  is 
affirmed. 
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Chedc  V.  Commonwealth. 

(Decided  January  7»  1915.) 

Appeal  from  McCracken  Circuit  Court. 

1.  Criminal  Law — Indictment — Sufficiency  on  Appeal. — ^Wliere  an 
indictment  charging  a  public  ofCense  is  not  demurred  to,  and  no 
motion  in  arrest  of  Judgment  is  made  in  the  court  below,  its 
sufficiency  can  not  be  raised  for  the  first  time  on  appeal. 

2.  Criminal  Law — ^Instructions — Grounds  for  New  Trial. — ^Errors  in 
instructions  given  in  a  criminal  case  can  not  be  considered  on 
appeal  unless  included  in  the  motion  and  grounds  for  a  new 
triaL 

8.  Criminal  Law — ^Burglary— Evidence— iSufficiency. — On  a  prosecu- 
tion for  burglary,  evidence  considered  and  held  sufficient  to 
sustain  a  conviction. 

HENDRICKS  &  NICHOLS  for  appellant. 

JAMES  GARNETT,  Attorney  General,  and  ROBERT  T.  CALD- 
WELL, Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  William  Eogees  Clay, 
Commissioner — ^Affirming. 

Street  Cheek  was  convicted  of  burglary  and  appeals. 

The  only  grounds  assigned  for  a  new  trial  in  the 
court  below  are:  (1)  the  verdict  is  against  the  evidence, 
and  (2)  the  verdict  is  against  the  law. 

It  is  insisted  here  that  the  indictment  is  insufficient 
and  that  the  instructions  are  erroneous. 

The  indictment  charges  a  public  offense.  It  is  merely 
insisted  that  the  offense  is  imperfectly  pleaded.  The 
indictment  was  not  demurred  to,  nor  was  there  any  mo- 
tion to  arrest  the  judgment.  That  being  true,  the  suffi- 
ciency of  the  indictment  cannot  be  considered  when 
raised  for  the  first  time  in  this  court.  Baldridge  v.  Com- 
monwealth, 28  Ky.  L.  E.,  33. 

Error  in  the  instructions  was  not  assigned  as  ground 
for  a  new  trial.  While  it  is  true  that  it  is  not  necessary 
to  except  to  instructions  in  a  criminal  case  in  order  to 
question  their  sufficiency,  for  the  reason  that  it  is  the 
duty  of  the  trial  court  to  give  correctly  all  the  law  of  the 
case,  yet  it  is  equally  well  settled  that  errors  in  the  in- 
structions will  net  be  considered  on  appeal  unless  relied 
on  as  a  ground  for  new  trial.  Buckles  v.  Commonwealth, 
113  Ky.,  799;  Commonwealth  v,  Thompson,  122  Ky.,  501. 
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The  only  question  remaining  is,  whether  or  not  the 
verdict  is  flagrantly  against  the  evidence.  The  facts  de- 
veloped by  tiie  evidence  for  the  Commonwealth  are  as 
follows: 

Early  one  morning  in  September,  1914,  Miss  Bosa 
Lee  Petter,  who,  together  with  her  father,  occupied  a 
residence  in  Paducah,  was  awakened  by  a  noise  in  the 
room.  She  saw  the  figure  of  a  man,  and  called  to  her 
father  that  there  was  a  man  in  the  house.  Her  father 
responded  to  the  call.  He  heard  the  man  running  down 
the  steps,  and  heard  him  come  in  contact  with  a  large 
pedestal,  which  sounded  like  the  whole  house  was  com- 
ing down.  They  were  unable  to  recognize  the  intruder. 
The  sash  and  screen  of  one  of  the  windows  were  raised. 
They  found  tracks  near  the  window  leading  out  through 
the  yard  to  an  alley.  About  five  o'clock  on  the  same 
morning  appellant  was  arrested  at  his  home  on  some 
minor  charge.  Appellant  was  in  the  back  room  and  lying 
on  a  cot  wifii  no  cover  over  him.  When  the  burglary  was 
reported  to  the  chief  of  police,  he  removed  the  shoes  of 
appellant  and  took  them  to  the  scene  of  the  alleged 
crime.  The  shoes  fitted  the  track  near  the  window,  and 
also  the  other  tracks,  with  the  exception  that  the  tracks 
were  about  one-eighth  of  an  inch  longer.  The  shoes  were 
run  down  at  the  heel,  and  the  tracks  indicated  this  con- 
dition. The  tracks  also  showed  the  nail  holes  in  the 
rubber  heels.  The  holes  in  the  tracks  corresponded  with 
the  holes  in  the  heels.  Near  the  side  of  the  house  they 
had  been  unloading  some  coal.  The  tracks  appeared  very 
plain  in  the  coal  dust.  These  tracks  corresponded  to  the 
shoes  in  every  respect,  with  the  exception  that  they  were 
one-eighth  of  an  inch  longer. 

Defendant  testified  that  he  never  left  his  room,  but 
remained  there  all  night    He  also  proved  by  others  that 
he  was  there  during  the  entire  night,  though  the  evidence  * 
shows  that  he  might  have  gone  out  without  the  others 
knowing  it. 

While  it  is  true  that  appellant  was  not  identified,  and 
no  property  belonging  in  the  house  was  found  on  him, 
we  cannot  say  that  the  verdict  is  flagrantly  against  the 
evidence.  The  heels  of  the  appellant's  shoes  were  run 
down.  This  condition  appeared  from  the  tracks.  The 
impression  in  the  tracks  corresponded  to  the  nails  and 
the  holes  in  the  shoes.  The  jury  heard  this  evidence  and 
observed  appellant's  demeanor  while  on  the  stand,  and 
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they  were  therefore  in  a  better  position  than  we  are  to 
pass  on  the  question  of  his  guilt. 

Finding  no  error  in  the  record  prejudicial  to  the  sub- 
stantial rights  of  appellant,  the  judgment  is  affirmed. 


Mrs.  Jennie  Campbell  v.  Mobfle  &  Ohio  Railroad 
Company. 

R.  L.  Campbell  v.  Same, 

(Decided  January  8,  1915.) 

Appeals  from  Hickman  Circuit  Court 

1.  Trial — Credibility  of  Witness — Question  for  Jury. — ^In  a  common 
law  action,  tried  by  a  Jury,  the  credibility  of  a  witness  is  for  the 
Jury,  and  neither  the  trial  Judge  nor  the  Court  of  Appeals  has  a 
right  to  reject  the  evidence  of  a  witness  merely  because  his 
demeanor  on  the  stand  is  such  as  to  induce  the  belief  that  he  is 
not  telling  the  truth. 

2.  Damages — Stock  Killed  by  Train— Evidence— Peremptory.— In  an 
action  to  recover  damages  for  two  horses  alleged  to  have  been 
kiUed  at  Campbell's  crossing  about  3:20  A.  M.,  on  Saturday,  Sep- 
tember 16,  1911,  the  testimony  of  a  witness  that  on  a  Saturday 
morning  In  September,  1911,  between  the  hours  of  two  and  three 
o'clock,  he  saw  two  horses  struck  and  killed  by  defendant's  train 
at  said  crossing,  and  that  the  engine  did  not  whistle  for  the 
crossing,  held  sufficient  to  take  the  case  to  the  Jury,  and  that 
the  trial  court  erred  in  peremptorily  instructing  the  Jury  to  find 
for  defendant. 

JOE  W.  BENNETT  and  BENNETT,  BOBBINS  &  THOMAS  for 
appellants. 

E.  T.  BUDLOCK  and  KANE  &  BULLOCK  for  appellee. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
Commissioner — Reversing  in  each  case. 

These  two  actions  were  heard  together  below  and  will 
be  considered  in  one  opinion. 

Appellant,  R.  L.  Campbell,  was  the  owner  of  a  horse, 
rnd  appellant,  Jennie  Campbell,  was  the  owner  of  a  mare, 
which  were  killed  about  3:20  A.  M.  on  September  16, 
1911,  by  a  fast  passenger  train,  owned  and  operated  by 
appellee.  Mobile  &  Ohio  Railroad  Company. 

Appellants  instituted  two  actions  to  recover  damages. 
At  the  conclusion  of  the  evidence  in  each  case  the  trial 
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court  directed  a  verdict  in  favor  of  the  railroad  company. 
On  appeal  to  iiiis  court  the  judgment  in  each  case  was 
reversed  because  of  the  failure  of  the  railroad  company 
to  negative  the  negligence  imputed  to  it  by  Section  809, 
Kentucky  Statutes,  by  proving  that  the  statutory  sig- 
nals, required  by  Section  786,  Kentucky  Statutes,  for  the 
road  crossing  at  which  the  stock  were  killed,  were  prop- 
erly given.  These  cases  were  subsequently  dismissed 
without  prejudice.  Afterwards  the  present  actions  were 
filed  in  which  each  of  the  appellants  sought  to  recover 
damages  in  the  sum  of  $250.  The  two  cases  were  tried 
together  in  February,  1913,  and,  at  the  conclusion  of  the 
evidence,  the  trial  court  directed  verdicts  in  favor  of  the 
railroad  company.  From  the  judgments  entered  on  the 
verdicts  these  appeals  are  prosecuted. 

On  the  last  trial  the  evidence  for  the  railroad  company 
was  to  the  eflfect  that  the  stock  were  killed  about  3:24 
A.  M.  on  Saturday,  September  16,  1911,  by  a  passenger 
train  running  at  the  rate  of  about  55  miles  an  hour.  When 
the  train  was  a  few  feet  from  the  crossing  the  fireman 
told  the  engineer  to  look  out  for  stock.  At  that  time 
some  horses  were  running  from  the  east.  Before  the 
engineer  could  do  anything  the  train  collided  with  the 
horses.  The  engineer  testified  that  he  whistled  for  the 
road  crossing  when  about  a  quarter  of  a  mile  away. 
There  was  further  evidence  to  the  effect  that  there  was 
a  carve  in  the  track  near  that  point,  and  the  furthest 
point  away  from  which  the  crossing  could  be  seen  was 
about  406  feet  distant. 

Appellants  introduced  a  witness  by  the  name  of  Stan- 
field,  who  stated  that  during  the  month  of  September, 
1911,  he  spent  one  night  at  his  sister  ^s.  The  next  morn- 
ing, between  two  and  three  o'clock,  he  started  to  Mos- 
cow. When  he  approached  the  Campbell  crossing  he 
saw  two  horses  on  the  crossing  about  35  yards  distant. 
The  train  struck  the  horses  and  killed  them.  The  en- 
gineer  did  not  whistle  for  the  crossing.  There  was 
further  evidence  to  the  effect  that  an  object  on  the  cross- 
ing could  be  seen  about  900  feet  away. 

Exactly  on  what  ground  the  trial  court  gave  the  per- 
emptory does  not  appear.  It  is  argued  that  Stanfield's 
testimony  does  not  show  that  the  two  horses  which 
he  saw  killed  were  the  horses  belonging  to  appellants. 
It  is  also  claimed  that,  while  this  witness  waa  testify- 
ing, great  beads  of  perspiration  stood   on    his    fore- 
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head,  and  that  his  manner  and  demeanor  on  the  stand 
were  such  as  to  lead  the  trial  judge  to  believe  that  if 
Jie  ever  saw  any  horses  killed  they  were  not  the  horses 
owned  by  appellants.  No  rule  of  law  is  better  settled 
than  that,  in  a  common  law  action,  tried  by  a  jury,  the 
credibility  of  a  witness  is  for  the  jury.  That  being  true, 
neither  the  trial  judge  nor  this  court  has  a  right  to  re- 
ject the  evidence  of  a  witness  merely  because  his  de- 
meanor on  the  stand  is  such  as  to  induce  the  belief  that 
he  is  not  telling  the  truth.  The  jury  being  the  sole 
judges  of  the  credibility  of  a  witness,  it  is  for  them  to 
observe  his  demeanor  and  determine  what  credence  shall 
be  placed  on  his  statements.  Nor  do  we  think  that  the  tes- 
tiniony  of  the  witness  in  question  should  be  rejected  be- 
cause he  did  not  accurately  fix  the  day  on  which  he  claims 
he  saw  two  horses  killed.  He  says  that  the  occurrence 
took  place  on  Saturday  morning  between  two  and  three 
o^dock  at  the  Campbell  crossing  during  the  month  of 
September,  1911.  Though  he  did  not  identify  any  par- 
ticular date,  yet,  if  he  saw  any  horses  killed  at  all,  it  is 
by  no  means  probable  that  other  and  diflFerent  horses 
were  killed  on  a  Saturday  morning  in  September  at  about 
the  same  hour  and  at  the  same  crossing.  At  any  rate, 
we  think  the  question  whether  or  not  the  horses  which 
he  saw  killed  were  the  horses  of  appellants  was  for  the 
jury.  We  therefore  conclude  that  the  trial  court  erred 
to  the  prejudice  of  appellants  in  peremptorily  instruct- 
ing the  jury  to  find  for  the  defendant 

Judgments  reversed  and  causes  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Barry  v.  Town  of  New  Haven,  et  aL 

(Decided  January  8,  1915.) 

A'ppeal  from  Nelson  Circuit  Court. 

Mnnicipal  Corporations — City  of  Sixth  Class — ^Indebtedness — ^Elec> 
tion  to  Incur. — ^In  order  for  a  municipality  of  the  sixth  class  to 
incur  an  indebtedness  for  a  public  lighting  system  under  a  TOte 
of  the  people,  notice  of  an  election  for  that  purpose  must  be 
given  as  required  by  Section  3705  of  the  Kentucky  Statutes,  stat- 
ing the  purpose  of  the  election,  the  amount  of  money  necessary 
to  be  raised  annually  by  taxation  for  an  interest  and  sinking 
fund  to  pay  the  proposed  indebtedness. 
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2.  MmilcliMd  Corporations — Creation  of  Indebtedness. — Notice  of 
Eaection.— A  notice  of  an  election  under  Section  3705  of  the  Ken- 
tocky  Statutes  by  a  municipality  of  the  sixth  class  to  incur  an 
Indebtedness  for  a  public  lighting  system,  which  states  the  amount 
of  the  Indebtedness  proposed  to  be  incurred,  the  purpose  of  the 
same,  and  which  specifies  "the  amount  necessary  to  be  raised 
annually  by  taxation  for  sinking  fund  will  be  $400.00,  and  the 
amount  of  money  necessary  to  be  raised  annually  for  interest 
will  be  $225.00  for  the  first  year,  and  $20  less  each  subsequent 
year,"  is  sufficiently  specific  to  satisfy  the  statute. 

3.  Municipal  Corporationch— Election  Upon  Bond  Issue— Validity  of 
Election. — ^Where  four  or  five  legal  voters  voted  in  a  general 
election  for  United  States  Senator  and  other  officers,  and  left  the 
voting  place,  and  afterwards  returned  to  the  voting  place  and 
voted  in  an  election  upon  a  proposed  bond  issue  by  the  town,  the 
action  upon  the  part  of  the  voters  and  the  officers  of  the  election 
was  irregular,  but  did  not  invalidate  the  election  upon  the  bond 
issue. 

4.  Municipal  Corporations.— Creation  of  Indebtedness. — In  determin- 
ing whether  or  not  the  proposed  indebtedness  to  be  incurred  by  a 
municipality  for  a  lighting  plant  will  exceed  the  constitutional 
limit  of  three  per  cent  of  the  taxable  property  of  the  town,  the 
probable  cost  of  maintaining  and  operating  the  lighting  plant  in 
the  future  cannot  enter  into  the  question;  the  constitutional  pro- 
hibition contemplates  a  present  and  not  a  future  indebtedness. 

5.  Municipal  Corporations — Town  Trustees — Quorum. — ^A  majority 
ot  a  quorum  of  a  board  of  town  trustees  is  sufficient  to  take  ac- 
tion unless  there  be  some  other  rule  established  by  the  constitu- 
tion or  the  charter. 

C  Elections. — ^Where  the  election  officers  failed  to  perform  their 
clerical  statutory  duty  of  detaching  and  destroying  the  unused 
ballots,  but  returned  them  to  the  clerk,  their  action  constituted 
a  mere  irregularity,  which  did  not  invalidate  the  election. 

KELiLET  &  KELLEY  for  appellant 

R.  C.  CHERRY  for  appellees. 

Opinion  op  Cheep  Justicb  Miller — Overruling  motion 
to  reinstate  injunctioiL 

New  Haven,  in  Nelson  county,  is  a  city  of  the  sixth 
class.  An  election  was  held  in  said  town  on  November 
3y  1914,  upon  the  question  of  authorizing  the  board  of 
trustees  to  create  an  indebtedness  of  $4,500.00,  and  to 
issue  bonds  therefor,  for  the  purpose  of  building  a  sys- 
tem of  electric  lights  for  the  town.  Sixty-four  votes  were 
cast  in  favor  of  the  bond  issue  and  thirty-two  votes  were 
cast  against  it.  It  thus  received  the  necessary  two-thirds 
of  all  the  votes  cast  upon  that  question,  as  is  required 
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by  Section  157  of  the  Constitution.  On  November  14, 
1914,  the  plaintiff,  Baxry,  a  dtizen  and  taxpayer  of  New 
Haven,  brought  this  action  to  enjoin  the  issuing  of  the 
proposed  bonds  upon  the  following  grounds : 

(1)  The  notice  of  the  election  did  not  specify  the 
amount  of  indebtedness  proposed  to  be  incurred,  and  did 
not  state  the  amount  of  money  necessary  to  be  raised 
annually  for  interest  and  sinking  fund. 

(2)  The  ordinance  was  illegal  and  void  because  it 
failed  to  set  out  particularly,  definitely  and  specifically 
the  amount  of  indebtedness  proposed  to  be  voted;  how  it 
was  to  be  paid;  the  interest  the  principal  was  to  bear; 
the  kind  and  character  of  same;  and  the  question  sub- 
mitted upon  the  ballot  was  not  sufiiciently  specific. 

(3)  The  election  was  void  because  four  or  five  voters, 
after  having  entered  the  polling  place  and  voted  in  the 
regular  election  for  United  States  Senator  and  other 
officers,  left  the  room  wherein  the  election  was  held,  and 
subsequently  returned  to  said  polling  place  and  were 
given  ballots  and  voted  in  the  town  election  upon  the 
question  of  the  bond  issue. 

(4)  The  notice,  ordinance  and  election  were  invalid 
because  the  amount  of  the  indebtedness  proposed,  to- 
gether with  the  cost  of  operating  and  maintaining  the 
lighting  system,  will  exceed  three  per  cent  of  the  total 
taxable  property  of  the  town,  the  maximum  limit  au- 
thorized and  permitted  by  the  Constitution. 

(5)  The  election  was  void  because,  when  the  acts 
complained  of  were  done,  the  board  of  trustees  of  the 
town  was  composed  of  only  four  members  instead  of 
five,  as  required  by  law,  and  the  board  was  for  that  rea- 
son illegally  constituted ;  and 

(6)  The  election  was  void  because  the  election  officers 
failed  to  detach  and  destroy  the  unused  ballots  and  re- 
turn them  to  the  clerk  of  tiie  county  court,  attached  to 
the  stub  of  the  ballot  book,  as  required  by  the  statute. 

The  case  was  tried  upon  the  following  agreed  state- 
ment of  facts: 

"(1)  The  exhibits  *A,'  *B'  and  *C'  referred  to  and 
filed  with  the  plaintiff's  petition,  herein,  are  true  copies 
of  the  Ordinance  and  the  Orders  of  the  Board  of  Trustees 
of  the  Town  of  New  Haven,  Ky.,  ordaining  and  adopting 
said  ordinance  and  directing  the  notice  to  be  given.  And 
there  is  no  further  ordinance  or  order  made  or  entered 
by  said  board  of  trustees  concerning  the  holding  of  said 
election  involved  in  this  suit 
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**(2)  That  the  notice  of  said  election  was  published 
in  two  weekly  issues  of  the  New  Haven  Echo,  a  weekly 
newspaper  published  in  New  Haven,  Nelson  county,  Ky., 
and  that  the  notice  as  published  is  contained  in  copies  of 
said  papers  issued  Oct.  1  and  15tii,  1914,  which  are  filed 
in  this  suit,  and  the  ordinance  published  in  one  of  said 
issnes  as  shown  by  exhibit. 

*'  (3)  That  the  ballot  used  in  voting  at  said  election 
is  filed  with  the  plaintiflF^s  petition  in  this  suit  and  is 
marked  'Educational  Ballot,^  and  said  exhibit  is  a  fac 
simile  of  the  ballot  used  at  said  election,  except  that  it  is 
marked  'Education  Ballot.' 

"  (4)  That  the  exhibit  filed  with  the  plaintiflF's  peti- 
tion, marked  *  Canvassing  Board'  for  identification,  is 
a  true  copy  of  the  certificate  issued  and  sign^  by  the 
Board  of  Election  Commissioners  of  Nelson  County,  Ky. 

**  (5)  During  the  holding  of  said  election  four  or  five 
I)ersons  who  were  legally  qualified  to  vote  in  New  Haven, 
Nelson  county,  Ky.,  for  State  and  county  ofl5cers  and 
also  in  said  municipal  election,  and  who  were  not  election 
officers,  entered  the  said  polling  place  where  said  election 
was  being  held  and  were  given  a  ballot  by  the  said  elec- 
tion officers  to  vote  in  the  State  and  county  election,  and, 
after  having  cast  their  said  ballots  in  the  regular  State 
and  connty  election,  and  after  same  had  been  deposited 
in  the  ballot  box,  they  left  said  polling  placo  without  hav- 
ing voted  in  said  municipal  election,  and  afterwards  re- 
turned during  the  voting  hours  and  re-entered  said  poll- 
ing place  and  were  given  a  ballot  to  vote  in  said  munic- 
ipal election  on  the  question  of  creating  said  indebted- 
ness, which  ballot  was  cast  by  said  voters  and  accepted 
by  the  officers  of  said  election  and  deposited  in  said  bal- 
lot box  with  the  other  ballots  cast  on  said  question  and 
counted  by  the  election  officers  and  included  in  and  were 
a  part  of  the  total  of  96  votes  cast  on  said  question. 

**(6)  It  is  further  agreed  that  the  taxable  value  of 
the  property  in  New  Haven  is  as  set  out  and  stated  in 
the  petition. 

*'(7)  At  the  time  of  the  adoption  of  the  ordinance 
respecting  said  election  by  the  board  of  trustees  of  the 
town  of  New  Haven  said  board  contained  only  four  mem- 
bers, who  constituted  the  said  board,  the  vacancy  in 
said  board  having  been  occasioned  by  the  prior  resigna- 
tion of  one  of  its  members. 
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**(8)  The  unused  ballots  at  said  election  were  not 
detached  from  the  book  of  ballots  used  at  said  election 
or  destroyed  by  the  election  officers,  but  all  of  the  un- 
used ballots  were  returned  by  said  election  officers  to 
the  derk  of  the  Nelson  County  Court.  The  stub  book 
shows  that  97  ballots  were  taken  out  and  the  return  of 
the  election  officers  duly  certified  by  them  shows  that  96 
were  voted  and  one  waa  not  voted,  and  all  the  other  bal- 
lots remain  in  the  book.  The  ballot  taken  out  of  the 
book  but  not  voted  was  returned  by  the  officers  of  the 
election  as  a  spoiled  ballof 

The  clerk  of  the  circuit  court  granted  an  injunction 
in  accordance  with  the  prayer  of  the  petition,  and  the 
circuit  judge  having  dissolved  said  injunction,  the  plain- 
tiff has  applied  for  a  re-instatement  thereof.  On  ac- 
count of  the  importance  of  the  questions  presented,  it 
was  brought  before  one  of  the  divisions  of  the  court  in 
order  that  the  ruling  might  have  the  approval  of  a  ma- 
jority of  the  judges  of  this  court. 

We  will  consider,  briefly,  the  objections  as  above 
stated,  the  first  and  second  objections  being  considered 
together. 

(1)  Section  3705  of  the  Kentucky  Statutes,  which  is 
a  part  of  the  charter  of  cities  of  the  sixth  class,  in  so  far 
as  it  concerns  the  question  before  us,  reads  as  follows: 

**If  at  any  time  the  board  of  trustees  shall  deem  it 
necessary  to  incur  any  indebtedness,  the  payment  of 
which  cannot  be  met  by  the  levy  authorized  by  law,  they 
shall  give  notice  of  an  election,  by  the  qualified  electors 
of  the  town,  to  be  held  to  determine  whether  such  in- 
debtedness proposed  to  be  incurred,  the  purpose  or  pur- 
poses of  the  same,  and  the  amount  of  money  necessary 
to  be  raised  annually  by  taxation  for  an  interest  and 
sinking  fund,  as  herein  provided.  Such  notice  shall  be 
published  for  at  least  two  weeks  in  some  newspaper  pub- 
lished in,  or  of  general  circulation  in,  such  town,  or  by 
posting  written  or  printed  notices  at  three  or  more  pub- 
lic places  in  such  town.  If,  upon  a  canvass  of  the  votes 
cast  at  such  election,  it  appears  that  two-thirds  of  all  the 
qualified  electors  in  such  town  shall  have  voted  in  favor 
of  incurring  such  indebtedness,  it  shall  be  the  duty  of 
the  board  of  trustees  to  pass  an  ordinance  providing  for 
the  mode  of  creating  such  indebtedness  and  of  paying 
the  same." 
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An  inspection  of  the  notice  of  the  election  shows  that 
it  accurately  followed  the  requirements  of  the  statute. 
It  stated  the  amount  of  the  indebtedness  proposed  to 
be  incurred;  the  purpose  of  the  same;  the  amount  of 
money  necessary  to  be  raised  annually  for  interest  and 
sinking  fimd;  and  it  specifically  says  that  the  **  amount 
necessary  to  be  raised  annually  by  taxation  for  a  sink- 
ing fund  will  be  $400.00,  and  the  amount  of  money  neces- 
sary to  be  raised  annually  for  interest  will  be  $225.00 
for  the  first  year  and  $20  less  each  subsequent  year.** 
The  notice  was  published  in  two  issues  of  the  New  Haven 
Echo,  a  weekly  newspaper  published  in  New  Haven  and 
of  general  circulation. 

Upon  this  point  it  is  suflfoient  to  say  that  the  require- 
ments of  the  statute  have  been  carefully  followed  almost 
to  the  letter.  All  the  formal  preliminaries  leading  up 
to  the  election  were  strictly  and  in  good  faith  pursued. 
City  of  Covington,  ex  parte,  160  Ky.,  146,  relied  on  by 
the  plaintiff,  is  not  controlling.  Covington  is  a  city  of 
the  second  class,  and  its  charter  required  the  ordinance 
to  state  the  amount  of  money  necessary  to  be  raised  an- 
nually by  taxation  for  interest  and  sinking  fund.  In  the 
Covington  case,  however,  the  ordinance  did  not  comply 
with  the  statute  in  this  particular.  But  in  the  ca^e  at 
bar  the  statute  requires  that  the  amount  of  money  nec- 
essary to  be  raised  annually  by  taxation  must  be  set  out 
in  the  notice,  and,  as  we  have  shown,  the  notice  fully 
satisfied  the  statute. 

In  Kash  v.  City  of  Jackson,  159  Ky.,  523,  the  notice 
was  defective  because  it  did  not  specify  the  amount  of 
interest  and  sinking  fund  to  be  raised  each  year.  Btit 
the  ordinance  in  that  case  did  set  out  those  facts;  and 
it  was  contended  that  the  ordinance  cured  the  defective 
notice.  The  court  overruled  that  contention  and  held 
that  the  notice  must  so  provide,  because  the  statute  ex- 
pressly so  held.  See  also  Igleheart  v.  City  of  Dawson 
Springs,  143  Ky.,  140. 

When  the  notice  of  election  is  given  in  the  form  re- 
quired by  the  statute,  and  the  requisite  majority  has  ap- 
proved the  creation  of  the  indebtedness,  the  board  of 
trustees  may  then  pass  an  ordinance  providing  for  the 
mode  of  creating  the  indebtedness  and  levy  a  tax  to  pay 
the  aimual  interest  and  raise  a  sinking  fund  to  meet  the 
debt  at  its  maturity.  The  indebtedness  is  not  created 
until. the  city,  by  means  of  an  election,  has  obtained  the 
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assent  of  two-thirds  of  its  qualified  voters  voting  on  the 
question,  and  issued  the  bonds  evidencing  the  debt  The 
tax  required  to  pay  the  interest  and  raise  the  sinking 
fund  may  be  levied  at  any  time  before  the  bonds  are  is- 
sued and  sold.  O^Brien  v.  City  of  Owensboro,  113  Ky., 
680;  Fowler  v.  City  of  Oakdale,  158  Ky.,  610. 

(3)  It  is  next  insisted  that  the  election  was  invalid 
because  four  or  five  voters,  after  they  had  voted  in  the 
election  for  United  States  Senator  and  other  officers,  and 
had  left  the  voting  place,  returned  to  the  voting 
place  and  were  permitted  to  vote  in  the  election  upon 
the  bond  issue.  It  is  conceded  that  these  voters  were 
legal  voters  in  the  town,  and  had  a  right  to  vote  on  that 
question;  but  the  complaint  is  that  they  should  have 
voted  in  both  elections  upon  their  first  entrance  into  the 
voting  place,  and  that  after  having  voted  in  one  election 
and  departed  they  could  not  return  and  subsequently 
vote  in  the  other  election.  While  this  practice  is  irreg- 
ular, it  is  by  no  means  fatal.  The  voting  on  the  bond 
issue  was  by  a  separate  ballot  which  was  deposited  in 
a  ballot  box  used  for  that  purpose  only;  and  it  being 
.conceded  that  the  voters  had  the  right  to  vote  in  the 
bond  issue  election,  it  is  difficult  to  see  how  the  irregu- 
larity vitiated  the  election.  Furthermore,  it  in  no  way 
appears  how  any  of  these  four  or  five  voters  voted,  or 
that  the  result  of  the  election  would  be  changed  by  ex- 
cluding their  votes.  To  declare  the  election  void  on 
this  account  would  be  to  overthrow  the  verdict  of  the 
voters,  fairly,  accurately  and  truthfully  expressed  in  the 
result.  When  it  is  once  admitted  that  no  person  voted 
at  said  election  who  did  not  have  the  legal  right  to  vote, 
and  that  the  election  is  free  from  fraud  or  bad  faith  on 
the  part  of  anyone ;  that  the  result  fairly  expresses  the 
will  of  the  majority,  the  courts  ignore  any  mere  irregu- 
larity in  the  method  of  establishmg  that  result. 

In  City  of  Cynthiana  v.  Board  of  Education,  21  Ky. 
L.  B.,  731,  52  S.  W.,  969,  the  court  said: 

**The  rule  is  that  where  there  has  been  a  fair  and 
free  expression  of  the  popular  will,  a  mere  irregularity 
in  conducting  an  election  will  not  invalidate  it.  (7  Law* 
son's  Bights,  &c..  Section  3798;  Trustees  District  88  v. 
Garvey,  80  Ky.,  159 ;  Clark  v.  Leathers,  9  Ky.  Law  Bep., 
•558.)'' 

See  also  McCreary  on  Elections,  Sec  126;  and  An- 
derson V.  Winfree,  85  Ky.,  610. 
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In  Trustees  Common  School  District  No.  88  v.  Gar- 
vey,  80  Ky.,  163,  it  is  said: 

''The  statute,  however,  should  be  construed  with  a 
view  of  carrjdng  into  execution  the  legislative  will ;  and 
when  an  election  has  been  held  and  the  tax  imposed,  the 
burden  is  on  the  taxpayer  who  resists  its  collection  to 
show  that  the  election  is  void,  A  mere  irregularity  in 
conducting  it  will  not  authorize  the  chancellor  to  inter- 
fere and  prevent  the  imposition  of  a  burden  the  taxpayer 
has  assumed  for  the  purpose  of  aiding  a  great  public 
interest'* 

And  in  Cowan  v.  Prowse,  93  Ky.,  156,  this  court  laid 
down  the  general  principle  that  a  mere  irregularity  on 
the  part  of  officers  of  an  election,  or  their  omission  to 
observe  some  directory  provision  of  the  law  would  not 
vitiate  the  poll.  See  also  Anderson  v.  LiJ^ens,  104  Ky., 
699;  Napier  v.  Comett,  24  Ky.  L.  B.,  576,  68  S.  W.,  1076; 
Cooley's  ''Constitutional  Limitations,''  7th  Ed.,  pp. 
928-930. 

(4)  Little  attention  need  be  paid  to  the  fourth  objec- 
tion, that  the  indebtedness,  together  with  the  cost  of 
operating  and  maintaining  the  lighting  system,  will  ex- 
ceed three  per  cent  of  the  taxable  property  of  the  town, 
as  limited  by  the  Constitution,  because  said  objection  is. 
not  sustained  by  any  proof.  On  the  contrary,  the  peti- 
tion, which,  under  the  stipulation  is  to  be  taken  as  true 
in  this  respect,  shows  the  taxable  property  of  the  town 
is  $291,854.00,  three  per  cent  thereof  being  $8,755.62,  or 
nearly  twice  the  amount  of  the  proposed  indebtedness. 
The  probable  cost  of  maintaining  and  operating  the  plant 
in  the  future  cannot  enter  into  the  question.  The  consti- 
tutional prohibition  contemplates  a  present  and  not  a 
future  indebtedness. 

(5)  The  board  of  trustees,  as  constituted  by  statute, 
consisted  of  five  members;  but  at  the  time  it  called  the 
election  it  consisted  of  only  four  members.  All  four 
members  were  present,  however,  and  voted  in  favor  of 
all  the  steps  that  were  taken.  They  constituted  a  legal 
quorum,  and  the  fact  that  one  member  had  resigned  in 
nowise  affected  the  legality  of  the  action  taken.  A  ma- 
jority  of  a  quorum  is  sufficient  unless  there  be  some  other 
rule  established  by  the  Constitution  or  the  charter. 
Cooley's  ** Constitutional  Limitations,"  7th  Ed.,  p.  201. 

Section  3697  of  the  Kentucky  Statutes,  being  a  part 
of  the  charter  of  sixth  class  cities,   expressly  provides 
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that  a  majority  of  the  members  of  the  board  of  trustees 
shall  constitute  a  quorum  for  the  transaction  of  business. 

In  Shugars  v.  Hamilton,  29  Ky.  L.  R.,  127,  92  S.  W., 
564,  and  under  a  precisely  similar  provision  of  the  char- 
ter of  cities  of  the  fifth  class,  it  was  held  that  four  mem- 
bers of  a  council  of  six  members  constituted  a  quorum 
for  the  transaction  of  business. 

It  follows  that  the  four  members  in  the  case  at  bar 
were  fully  authorized  to  exercise,  as  they  did,  the  power 
of  the  board. 

(6)  The  objection  that  the  election  oflScers  failed  to 
perform  their  clerical  statutory  duty  of  detaching  and 
destroying  the  unused  ballots,  but  returned  them  to  the 
clerk,  is  without  merit.  At  most  it  was  a  mere  irregular- 
ity which  would  not  invalidate  the  election.  See  author- 
ities cited  supra.  Graham  v.  Graham,  24  Ky.  L.  R.,  548, 
68  S.  W.,  1093,  is,  in  eflFect,  conclusive  against  this  objec- 
tion. In  that  case  the  polls  were  open  about  an  hour 
later  and  closed  about  an  hour  earlier  than  the  law  re- 
quired ;  the  ballot  box  in  which  the  ballots  were  deposited 
during  the  voting  hours  remained  unlocked,  and  the  num- 
ber of  unused  ballots  was  not  certified  at  all.  In  the  ab- 
sence of  evidence  showing  that  someone  had  been  preju- 
diced by  these  irregular  actions  of  the  election  officers, 
the  court  declined  to  nullify  the  election. 

After  a  careful  review  of  the  facts  of  this  case,  and 
all  the  objections  taken  to  the  election,  we  are  of  opinion 
that  all  the  necessary  steps  were  taken  to  authorize  the 
contemplated  bond  issue,  and  that  the  circuit  judge  prop- 
erly dissolved  the  injunction. 

The  motion  to  reinstate  the  injunction  is  overruled. 
Judges  Settle,  Hannah  and  Hurt  concur  in  this  opinion ; 
and  by  oixier  of  the  court  this  opinion  will  be  printed  in 
the  Official  Reports. 


Case  V.  Steel  Coal  Ccnnpany. 

(Decided  January  8,  1915.) 

Appeal  from  Pike  Circuit  Court. 

Libel  and  Slander— Libel  by  Servant— ^When  Master.  'Not 
Liable  for. — In  an  action  for  damages  brought  Jpj  pne 
of  its  employes  against  a  corporation  for  a  libel  attoct- 
ing  him,  written  and  published  by  the  corporation*^  book- 
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keeper,  a  peremptory  instruction  directing  a  verdict  for  the 
defendant  was  properly  given,  where  it  was  conclusively  shown 
by  the  evidence  that  the  bookkeeper  was  not  at  the  time  acting 
in  the  execution  of  any  authority,  express  or  implied,  given  him 
by  the  corporation,  and  the  act  was  not  within  the  apparent 
scope  of  his  employment,  or  in  the  furtherance  of  its  business, 
and  was  never  ratified  by  the  corporation. 
2.  Master  and  Servant— When  Act  of  Servant  Will  or  Will  Not  Be 
Rinding  Upon  the  Master. — ^The  reason  the  master  is  liable  for  the 
act  of  his  servant  at  all  is  because  the  servant  is  acting  in  that  mat- 
ter in  the  master's  stead,  for  him.  If  the  servant  is  not  acting 
for  the  inaster,  he  cannot  be  said  to  be  his  representative  in 
that  act  So,  if  the  servant  is  charged  by  his  master  with  the 
authority  to  act  in  his  stead  in  a  given  matter,  the  servant's  ac- 
tion or  his  failure  to  act,  as  the  case  may  be,  is  imputed  to  the 
master,  as  if  it  were  his  own.  But  where  the  servant  steps  aside 
from  his  employment  assuming  to  act,  and  does  act,  solely  on  his 
own  account  in  a  matter  which  the  master  has  no  more  connection 
with  than  if  he  were  a  complete  stranger,  it  would  not  be  logical 
or  tBir  to  make  the  master  suffer  for  it,  for  in  doing  that  act  the 
servant,  so  called,  was  absolutely  his  own  master. 

E.  J.  PICKELSIMER  and  ROSCOE  VANOVER  for  appellant. 

STRATTON  &  STEPHENSON  for  appeUee. 

Opinion  of  the  Court  by  Judge  Settle — Affirming, 

This  is  an  appeal  from  a  judgment  of  the  Pike  Cir- 
cuit Court  entered  upon  a  verdict  returned  in  behalf  of 
appellee  in  obedience  to  a  peremptory  instruction  from 
the  court  The  action  was  brought  by  appellant  to  re- 
cover of  appellee  damages  for  the  alleged  false  and  ma- 
licious publication  by  its  agent  of  a  libel  against  and  con- 
cerning him.  The  language  and  character  of  the  libel 
wUl  more  fully  appear  from  the  following  averments 
of  the  petition: 

** Plaintiff  states  that  on  and  prior  to  February  16, 
1913,  he  was  employed  by  the  defendant  and  in  its  ser- 
vice, engaged  in  mining  coal  at  its  mine  in  Pike  county. 

•  •  •  That  it  was  customary  for  defendant  com- 
pany to  issue  to  its  laborers  statements  showing  the 
amount  of  labor  performed  by  the  laborer  for  the  two 
weeks  preceding,  and  said  statement  also  showed  any 
and  all  advances  niade  said  laborer    for    said    period. 

•  *  *  That  on  said  date  defendant,  by  its  duly 
authorized  bookkeeper,  issued  a  statement  to  this  plain- 
tiff showing  the  amount  dtle  said  plaintiff  from  defehd- 
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ant  and  also,  under  the  head  of  advances,  or  under  the 
head  showing  what  defendant  had  paid  plaintiff,  defend- 
ant  wrongfully,  unlawfully,  willfully  and  maliciously, 
and  for  tbe  purpose  of  defaming  plaintiff  in  his  good 
name  and  character,  and  with  malice  toward  plaintiff, 
falsely  issued  said  statement  with  the  following  item  as 
advanced  plaintiff,  to-wit:  *Mulage,  $1.50.'  That  the 
said  bookkeeper  of  defendant  issuing  said  statement  for 
defendant  had  the  authority  under  his  said  employment  to 

«  issue  statements  for  defendant  and  was  acting  in  the 
scope  of  his  authority  under  his  employment  by  defend- 
ant when  he  issued  said  statement  as  above  set  out. 
That  said  statement  was  exhibited  to  sundry  people  and 
citizens  of  Pike  county,  Kentucky,  by  defendant's  said 
bookkeeper.  That  by  the  word  *Mulage'  as  charged  in 
said  statement  defendant  meant  to  convey,  and  those 
who  saw  said  statement  understood  defendant  to  con- 
vey, the  meaning  that  plaintiff  had  been  having  sexual 
intercourse  with  defendant's  mules  used  by  defendant  in 
its  said  coal  mine  in  the  mining  and  operating  its  said 
coal  mines.  That  at  and  previous  to  said  time  defendant 
had  been  and  was  using  mules  in  its  said  mining  opera- 
tions in  its  said  mines;  that  it  was  known  and  generally 
understood  among  the  miners  and  people  in  and  about 

.  said  mines  that  the  word  *Mulage,'  as  used  on  said  state- 
ment, meant  to  have  sexual  intercourse  with  a  mule,  and 
that  when  so  charged  as  an  advancement  on  said  state- 
ment it  meant  that  defendant  company  was  charging 
plaintiff  the  sum  of  $1.50  for  having  sexual  intercourse 
with  its  mules;  that  defendant's  said  bookkeeper,  hav- 
ing the  authority  to  issue  statements  for  defendant, 
showed  and  exhibited  said  statement  to  various  and 
sundry  people  and  at  said  time  laughed  and  made  fun 
of  plaintiff,  and  thereby  and  as,  herein  set  out,  injured 
and  defamed  the  good  name  and  character  of  said  plain- 
tiff, falsely  and  maliciously,  to  his  damage  in  the  sum 
of  $3,000.00." 

Appellee's  answer,  as  amended,  contained  two  par- 
agraphs^ the  first  being  a  traverse  and  the  second  al- 
*  leging,  m  substance,  that,  although  it  did,  on  February 
16, 1913,  issue  to  the  appellant  a  statement  showing  what 
was  due  him  for  his  labor  and  also  such  charges  as  he 
was  owing  it,  the  statement  as  delivered  to  appellant 
contained  no  charge  for  **mulage,"  as  alleged  in  the 
petition,  but  that,  after  the  statement  was  issued  and 
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delivered  to  appellant,  someone  then  present  in  ap- 
I)ellee'8  store  suggested,  as  a  joke,  that  appellant  should 
be  charged  with  **nmlage,''  whereupon  the  latter  re- 
tamed  the  statement  to  its  bookkeeper,  who,  to  carry 
out  the  jest,  added  to  it  the  word  '^mulage,^*  and  placed 
opposite  same  the  figures  '*$1.50;^*  that  the  whole  mat- 
ter was  a  joke  at  which  appellant  took  no  offense  and 
in  which  he  participated  by  returning  the  statement  to 
the  bookkeeper  for  the  purpose  of  having  the  words 
and  figures  in  question  added  to  it;  and  that  no  charge 
was  in  fact  made  against  appellant  or  deducted  from 
his  wages  for  any  such  item. 

On  the  trial  appellee,  at  the  conclusion  of  appellant's 
evidence,  moved  tiie  court,  to  grant  a  peremptory  in-  . 
struction  directing  a  verdict  for  it.    The  court,  however, 
then  declined  to  act  upon  the  motion,  but  later  granted 
it  at  the  conclusion  of  all  the  evidence. 

It  is  insisted  for  appellant  that  the  giving  of  the 
peremptory  instruction  was  error.  If  the  word  **mul- 
age"  and  accompanying  figures  complained  of  had  been 
written  and  published  by  appellee's  bookkeeper,  John- 
son in  the  manner  alleged  in  the  petition,  its  libelous 
character,  in  view  of  the  evidence  as  to  the  meaning 
given  the  word  "mulage"  by  the  miners  of  the  com^ 
munily  in  which  appellee's  mine  is  situated,  would  be 
manifest,  because,  as  applied,  it  tended  not  only  to 
make  appellant  contemptible  and  odious,  which  would 
of  itself  make  the  tort  complete,  but  it  in  fact  charged 
him  with  the  crime  of  buggery.  So,  if  the  libel  had 
been  committed  in  the  manner  and  under  the  circum- 
stances indicated,  there  would  seem  to  be  no  doubt  of 
the  appellant's  right  to  make  the  bookkeeper,  John- 
son, responsible  therefor  in  damages;  but  it  would  not 
follow  &at  appellee  would  be  responsible  for  the  act 
of  Johnson  in  writLog  or  publishing  the  libel,  unless  it 
%wa8  done  in  execution  of  the  authority,  express  or  im- 
pliedy  given  by  it;  for  beyond  the  scope  of  his  employ- 
ment ttie  servant  is  as  much  a  stranger  to  his  master 
as  any  third  i>erson,  and  the  act  of  the  servant  not  done 
in  the  execution  of  the  service  for  which  he  was  en- 
gaged cannot  be  regarded  as  the  act  of  the  master. 

It  does  not  appear  from  the  evidence,  however,  that 
tile  alleged  libel  was  committed  in  the  manner  alleged 
in  the  petition.  It  was  admitted  by  appellant  in  giving 
his  testimony,  that  the  statement  of  his  account  with 
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appellee,  when  first  handed  him  by  the  bookkeeper, 
Johnson,  did  not  contain  the  word  '^mulage'*  or  the  fig- 
ures $1.50,  but  that  they  were  added  thereto  by  John- 
son after  its  delivery  to  appellant;  and  apparent  from 
the  testimony  of  Johnson,  uncontradicted  by  appellant, 
and  in  part  corroborated  by  the  witnesses  Cline  and 
Steele,  that  the  addition  of  the  objectionable  word  and 
figures  was  suggested  by  Cline  or  Steele  asking  Johnson 
if  in  making  out  the  statement  for  appellant  he  had 
charged  him  with  mulage;  in  reply  to  which  Johnson 
said  he  had  not,  and  then  obtained  from  api)ellant  the 
statement  and  added  to  it  tiie  word  **mulage''  and  fig- 
ures "$1.50.**  According  to  all  the  evidence,  this  act 
of  Johnson's  raised  a  laugh  among  the  persons  present, 
in  which  appellant  joined.  It  is  true  that  appellant 
claims  he  became  indignant  on  account  of  the  addition 
to  the  statement  of  the  word  and  figures  complained  of, 
but  we  think  it  manifest,  from  the  testimony  of  John- 
son, Cline  and  Steele,  that  such  indignation  was  not 
shown  by  appellant  at  the  time,  and  he  did  not  deny 
that  he  laughed  with  the  others  at  what  all  evidently 
regarded  as  the  joke  perpetrated  by  Johnson. 

It  is  further  apparent  from  the  evidence  thait  of  the 
persons  present  in  the  store  only  Cline  saw  the  word 
*' mulage '^  and  figures  '*$1.5C  after  they  had  been 
added  to  the  statement  by  Johnson.  They  were  after- 
wards seen  by  two  other  persons,  but  it  was  because 
the  paper  was  shown  them  by  appellant  in  the  effort  to 
discount  or  sell  it  to  them,  superinduced  by  his  need 
of  the  money  it  showed  him  entitled  to  receive,  which 
did  not  become  due  until  several  days  later. 

The  circumstances  attending  the  transaction  in  ques- 
tion clearly  indicates  that  Johnson  ^s  motive  in  adding 
to  the  statement  of  the  word  and  figures  complaiaed  of, 
was  to  afford  amusement  to  himself  and  the  other  per- 
sons present.  The  joke,  however,  was  an  indecent  on^, 
which  only  the  vulgar  mind  would  appreciate.  Although 
appellant,  at  the  time  of  its  perpetration,  was  appar- 
ently amused  by  it,  he  did  not  willingly  pairticipat^  in 
the  joke,  and  it  can  readily  be  understood  thit^t /a  sober 
second  thought  enabled  him  to  realize  it^  stii)g.  and  the 
humiliation  of  feeling  that  would  naturally.result  to  a 
victim  of  such  obscenity.  If  this  were  an  action  against 
Johnson  for  the  libel  complained  of,  we  would  be  in- 
ciinJed  to  hold  that  he  could  not  escape  liability  upon  the 
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ground  fhat  the  libel  was  a  joke.  At  mOBt,  evidenoe 
that  ttds  was  so  would  be  competent  only  in  mitigation 
of  damages,  as  it  wonld  tend  to  show  the  motive  for  the 
libel  and  the  absence  of  actual  malice. 

The  remaining  question  to  be  determined  is,  do  the 
facts  appearing  in  the  record  make  appellee  responsi- 
ble for  the  libel  complained  of?  The  paper  on  which 
it  was  written  is  a  printed  form  appellee  requires  its 
bookkeepers  to  use  in  furnishing  its  employes  state- 
ments c^  its  accounts  with  them.  The  statement  fur- 
nished appellant  by  Johnson,  the  bookkeeper,  was  as 
follows: 

*'No.  4. 

Feb.  16,  1913. 
Ifr.  Did  Case 
Samings 

Cars,  37  @  22.20 

Hours 

Tons 

Yards 

Total  Earnings 
Advances 

Store  7.85 

Bent 

Doctor  .50 

Fuel 

Board 

Smithing  .50 

Insurance 

Co.  Deductions 
Claims — ^Mulage  $1.50 

(pencil  line  run  through  the  word  ** Claims" 
and  on  the  same  line  following  the  word 
"Claims**  is  the  word  "Mi^lage*'  written 
with  pencil.) 

Helpers  3.30 


Total  Advances  12.15 


OBalance  Due  10.05'' 

It  appears  from  the  foregoing  statement  that  ap- 
peOee's  indebtedness  to  appellant  was  $22.20  and  that 
there  was  due  it  from  appellant  for  advances,  as  shown 
opposite  the  proper  headings,  various  items  aggregate 
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ing  $12.15,  which,  deducted  from  the  $22.20  of  its  indebt- 
edaess  to  appeUant,  left  due  him  ^10.05,  as  showu  on  the 
statement  According  to  the  evidence,  after  this  state- 
ment had  been  completed  Johnson  obtained  it  from  ap- 
pellant and  wrote  thereon,  opposite  the  word  '^  claims, '^ 
the  word  ^^mulage"  and  to  the  right  of  that  word  the 
figures  ^^$1.50."  At  the  time  this  was  done  he  ran  his 
pencil  through  the  word  **olaims."  All  the  figures 
appearing  upon  the  statement  were  entered  with  a  i>en 
and  ink  except  the  figures  ^'$1.50,"  which,  together  with 
the  word  "mulage,**  was  written  with  a  pencil.  It  will 
further  be  observed  that  the  figures  **1.50*'  were  not 
included  in  the  advances  charged  to  appellant  in  the 
statement,  nor  was  the  $1.50  actually  charged  to  appel- 
lant or  deducted  from  what  was  due  him  from  appellee. 
The  form  of  statement  used  in  furnishing  appelLant  his 
account  contains  no  item  or  heading  for  such  a  charge 
as  muleage,  and  it  is  admitted  by  appellant  that  no  such 
charge  as  mulage  is  required  by  appellee  to  be  made 
against  its  employes. 

We  think  it  patent  from  the  evidence  that  the  book- 
keeper, Johnson,  in  writing  the  word  and  figures  com- 
plained of  on  the  statement  furnished  appellant,  was  not 
acting  in  the  performance  of  any  duty  required  of  him 
by  appellee  or  in  the  execution  of  any  authority,  ex- 
press or  implied,  given  him  by  it ;  nor  was  it  an  act  within 
the  scope  of  his  employment  or  in  the  furtherance  of  his 
employer's  business.  It  was  merely  an  act  done  to  ac- 
complish a  purpose  of  his  own,  wholly  foreign  to  any 
duty  he  owed  Ms  employer  and  entirely  beyond  the  ap- 
parent scope  of  his  employment  by  the  latter.  Nor  does 
it  appear  from  the  evidence  that  his  act  in  writing  on  the 
statement  the  word  and  figares  complained  of  was  at 
any  time  approved  or  ratified  by  appellee.  Many  cases 
have  arisen  in  which  the  master  has  been  held  responsi- 
ble for  the  torts  of  the  servant,  whether  the  tort  con- 
sisted in  the  infliction  of  physical  injury  to  the  person 
aggrieved  or  injury  to  his  character,  but  in  all  such 
cases  liability  is  fastened  upon  tiie  master  because  the 
servant  is  acting  for  the  master.  This  doctrine  is  well 
stated  in  Sullivan  v.  L.  &  N.  B.  R  Co.,  115  Ky.,  447,  as 
follows: 

''The  reason  the  master  is  liable  for  the  act  of  his 
servant  at  all  is  because  the  servant  is  acting  in  that 
matter  in  the  master's  stead  for  him.    Obviously,  if  the 
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servant  is  not  acting  for  the  master,  he  cannot  be  said 
to  be  his  representative  in  that  act.  So,  if  the  servant 
is  eharged  by  his  master  with  the  authority  to  act  in 
his  stead  in  a  given  matter,  the  servant's  action  or  his 
failure  to  act,  as  the  case  may  be,  is  imputed  to  the 
master  as  if  it  were  his  own.  This  general  doctrine  must 
be  too  well  known  to  require  now  the  citation  of  author- 
ity to  support  it.  But  where  the  servant  steps  aiside 
from  his  employment  and,  assuming  to  act,  and  does  act, 
solely  on  his  own  account  in  a  matter  which  the  master 
has  no  more  connection  with  than  if  he  were  the  most 
complete  stranger,  it  would  not  be  logical  or  fair  to  make 
the  master  vicariously  suffer  for  it,  for  in  doing  that 
act  the  servant,  so  called,  was  absolutely  his  own  mas- 
ter. •  •  •  In  determining  whether  a  particular 
act  is  done  in  the  course  of  the  servant's  employment, 
it  is  proper  to  inquire  whether  the  servant  was  at  the 
time  engaged  in  serving  his  master.  If  the  act  be  done 
while  the  servant  is  at  liberty  from  the  service  and  pur- 
suing his  own  end  exclusively,  the  master  is  not  responsi- 
ble. If  the  servant  was  at  the  time  the  injury  was  in- 
flicted acting  for  himself  and  as  his  own  master  pro 
tempore,  the  master  is  not  liable.  If  the  servant  stepped 
aside  from  his  master's  business,  for  however  short  a 
time,  to  do  an  act  connected  with  his  business,  the  rela- 
tion of  master  and  servant  is  for  the  time  suspended." 
C.  N.  O.  &  T.  P.  By.  Co.  v.  Bue,  142  Ky.,  694. 

Li  Newell  on  Slander  and  Libel,  page  373,  it  is  said: 
"If  a  partner  in  conducting  the  business  of  a  firm 
causes  a  libel  to  be  published,  the  firm  will  be  liable  as 
wdl  as  the  individual  partner.  And  so,  if  an  agent  or 
servant  of  tiie  firm  defames  anyone  by  the  express  di- 
rection of  the  firm,  or  in  accordance  with  the  general 
oitlers  given  him  by  the  firm  for  the  conduct  of  their 
business.  To  hold  either  of  the  members  of  a  partner- 
ship, it  is  not  necessary  that  the  partner  should  publish 
the  fibel  himself.  It  is  sufiicient  if  he  authorized,  incited, 
or  encouraged  any  other  person  to  do  it;  or,  if  having 
authority  to  forbid  it,  he  permitted  it,  the  act  was  his." 
Burgess  &  Co.  v.  Patterson,  32  B.,  624. 

In  Pennsylvania  Iron  Works  v.  Voght  Machine  Co., 
139  Ky.,  497,  it  was  held  that  one  corporation  may  sue 
another  for  libel  on  it,  as  distinct  from  a  libel  on  its  indi- 
vidual members.  In  that  case  the  plaintiff  and  defendant 
were  rival  ice  machine  manufacturers,  both  endeavoring 
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to  secure  a  particular  contract,  and  defendant's  agent, 
for  this  purpose,  wrote  a  letter  to  the  proposed  pur- 
chaser stating  that  plaintiff  was  a  second-hand  dealer, 
that  it  put  in  a  class  of  inferior  work,  was  a  scab  estab- 
lishment, and  did  not  have  a  mechanic  in  its  employ.  It 
was  held  that  such  a  writing  was  libelous  per  se  and  that 
the  corporation  whose  agent  wrote  the  letter  was  liable 
in  damages  for  the  libel  it  contained,  because,  after  ob- 
taining biowledge  of  the  publication  of  the  libel,  its  fail* 
ure  to  repudiate  it  before  suit  operated  as  a  ratification 
and  approval  of  the  libel.    In  the  opinion  it  is  said : 

'^A  corporation  is  liable  in  damages  for  the  publica^ 
tion  of  a  libel  as  it  is  for  other  torte.  To  establish  its 
liability  the  publication  must  be  shown  to  have  been  made 
.  by  its  authority,  or  to  have  been  ratified  by  it,  or  to  have 
been  made  by  one  of  its  servants  or  agents  in  the  scope 
of  his  employment  in  the  course  of  the  business  in  which 
he  was  employed.      *      *      •" 

In  Duquesne  Distributing  Co.  v.  Greenbaum,  135 
Ky.,  183,  which  was  an  action  for  slander,  it  was  held  that 
a  partnership  or  corporation  is  not  liable  for  slander  by 
its  servant,  unless  the  actionable  words  were  spoken  by 
its  express  consent,  direction  or  authority,  or  were  rati- 
fied or  approved  by  it  In  a  case  for  libel  by  the  servant 
of  a  corporation,  however,  the  question  of  the  latter's  lia- 
bility will  not  turn  upon  whether  it  expressly  consented 
to,  directed  or  authorized  the  libel.  It  will  be  responsi- 
ble for  the  libel  if  it  was  published  by  the  servant  in  ex- 
ecution of  the  authority,  express  or  implied,  given  by 
the  corporation,  or  in  the  performance  of  the  service 
for  which  the  servant  was  engaged,  or  the  act  was  one 
within  the  apparent  scope  of  his  employment  Measured 
by  the  above  test,  there  is  no  cause  for  holding  ihat  ap- 
pellee is  responsible  for  the  libel  complained  of  in  this 
case,  hence  the  action  of  the  circuit  court  in  peremptorily 
instructing  the  jury  to  find  for  appellee  was  not  error. 

Judgment  affirmed. 


Adams,  etc  v.  Commonwealth. 

(Decided  January  8,  1916.) 

Appeal  from  Rockcastle  Circuit  Court. 

Nnisance — ^Adulterous  Relation — ^Acts  Proving  Existence  of— How 
Shown.— ^Where,  with  the  knowledge  generally  of  other  people  of 
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the  neighborhood,  a  man  and  woman  not  legally  sustaining  to  each 
other  the  relation  of  husband  and  wife,  and  conclusively  shown  to 
to  of  bad  reputation  for  chastity,  together  occupied  the  same  house 
tat  seven  months,  and,  according  to  the  evidence,  acted  at  times  in 
such  a  lewd  and  vulgar  manner  as  to  indicate  that  they  were 
living  in  adultery,  such  conduct  constituted  a  common  or  public 
nuisance  in  the  meaning  of  the  law. 
2.  Nuisance— What  Will  Constitute. — ^A  nuisance  per  se  is  any  act, 
or  omission  or  use  of  property  or  thing,  which  is  of  itself  hurtftil 
to  the  health,  tranquility  or  morals,  or  outrages  the  decency  of 
the  community.  Open  and  gross  lewdness,  or  whatever  openly  out- 
rages decency  and  is  injurious  to  public  morals  is  a  misdemeanor 
and  indictable  at  common  law.  Thus  the  living  together  of  a  man 
and  woman  unmarried,  which  is  generally  known  throughout  the 
neighborhood,  is  sufficient  to  constitute  open  and  notorious  lewd- 
ness, without  proving  it  to  have  been  in  a  street  or  under  the 
Immediate  observation  of  strangers.  In  such  case  outward  inr 
decency  is  not  a  necessary  element 

C.  C.  WILLIAMS  for  appellants.  I 

JAMES  OARNETT,  Attorney  General  for  appellee. 

Opinion  of  the  Coxtbt  by  Judge  Settle — Affirming 

The  appellants,  Jennie  Adams  and  John  Baker,  were 
jointly  indicted  in  the  court  below  for  creating  and  main- 
taining a  c<»nmon  public  nuisance.  They  were  jointly 
tried  and  by  the  verdict  of  the  jury  both  were  found 
goiily  and  their  punishment  fixed  at  a  &ie  of  $100.00 
eadu  They  were  refused  a  new  trial  and  have  appealed 
from  the  judgment  entered  upon  the  verdict 

Their  first  complaint  is  that  the  indictment  is  fatally 
defective  because  it  fails  to  charge  t  lat  the  acts  consti- 
tuting the  alleged  nuisance  were  ''%penly,  notoriously 
and  scandalously''  committed.  It  is  f.nie  that  the  words 
quoted  do  not  appear  in  the  indictmei:»4,  but  the  acts  con- 
stituting the  nuisance  are  specifically  bet  out  in  the  in- 
dictment;  it  being  in  substance  alleg^a  therein  that  ap- 
pellants, though  not  husband  and  wlfe^t  did  for  several 
months  and  within  a  year  before  thfe  fr^i^ding  of  the  in- 
dictment unlawfully  cohabit  and  liv^  together  in  adul- 
terous relations  in  a  certain  house  in  th^  town  of  Mt. 
Vernon  by  sleeping  in  and  occupying  the  s^me  room  and 
bed  in  the  house  and  **  acting  in  a  leVd  ano^  vulgar  man- 
ner, to  tiie  common  public  nuisance  end  scfttidal ;  and  to 
the  detriment  of  good  morals  and  religion  &^d  to  those 
])er8ons  then  and  there  residing  ih  the  neighborhood 
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and  passing  and  repassing,  and  having  a  right  to  pass 
and  reside '^  therein.  Obviously  the  language  of  the  in- 
dictment charges  a  public  offense  **in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended; and  with  such  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  on  conviction  acoording 
to  the  right  of  the  case.*'  If  the  acts  alleged  as  consti- 
tuting the  offense  were  committed  by  appellants  as 
charged  and  with  the  knowledge  of  the  persons  **  resid- 
ing in  the  neighborhood  and  passing,  repassing  and  hav- 
ing a  right  to  pass  and  reside''  therein,  as  further  al- 
leged, they  must  have  been  ** openly'*  and  ** notoriously" 
committed,  and  that  such  was  their  character  is  as  fully 
stated  as  if  the  words  openly  and  notoriously  had  been 
used.  We  concur  in  the  conclusion  of  the  trial  court  as 
to  the  suflSciency  of  the  indictment;  therefore,  the  de- 
murrer thereto  was  properly  overruled. 

The  evidence  introduced  for  the  Commonwealth  mani- 
fests the  following  facts:  That  the  appellant,  Jennie 
AdamB,  is  a  widow  who  owns  and  occupies  a  residence 
in  Mt.  Vernon,  and  that  at  such  times  as  the  school  of 
the  town  was  in  session  some  of  her  nieces  lived  with 
her;  that  the  appellant,  John  Baker,  is  a  married  man 
vho  does  not  live  with  his  wife  or  children ;  and  that  for 
seven  or  eight  months  before  the  finding  of  the  indict- 
ment, he  was  seen  at  and  in  the  home  of  Jennie  Adams 
almost  continuously,  both  day  and  night,  his  presence 
there  being  noticed  by  persons  in  the  neighborhood  late 
at  night  and  at  times  early  in  the  morning.  He  was  f  re- 
quentiy  seen  by  one  of  the  residents  of  the  neighborhood 
to  come  out  of  Mrg.  Adams'  house  early  in  the  morning 
without  his  coat  bare-headed  and  with  his  hair  un- 
combed, as  thougK  he  had  just  gotten  up;  and,  on  one 
of  these  occasion^,  he  went  directly  to  the  water  closet, 
where  he  was  shortly  followed  by  Mrs.  Adams,  who  went> 
into  the  doset  ^)^hile  he  was  there  and  remained  with 
him  for  some  tijpie.  On  another  occasion  they  were  seen 
in  her  bedroom  together  at  eleven  o'clock  at  night,  the 
upper  part  of  Baker's  body  appearing  at  the  time  to  be 
naked,  and  while  thus  together  the  light  in  the  room  was 
put  out  According  to  all  the  evidence  of  the  Common- 
wealth they  lived  together  as  man  and  wife  and  were 
seen  on  the  premises  and  in  the  streets  together.  On 
yet  another  occasion  a  woman  of  the  neighborhood  saw 
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the  appellants  embrace  each  other  while  driving  in  a 
buggy  on  a  highway.  There  were  numerous  other 
houses  near  that  of  appellant  Adams,  occupied  by  men, 
women  and  children,  all  of  whom  constantly  saw  the  ap- 
pellants, observed  that  they  lived  together  as  if  they 
were  husband  and  wife,  and  were  greatly  annoyed  and 
outraged  by  their  conduct  and  the  relations  maintained 
by  fheuL  In  addition,  it  was  proved  by  the  Common- 
wealth that  the  reputation  of  each  of  the  appellants  for 
chastity  and  moraUty  was  bad. 

On  the  other  hand,  the  appellants  each  denied  that 
there  were  illicit  or  improper  relations  between  them; 
denied  that  they  had  embraced  on  the  highway  or  been 
in  the  water  closet  together;  or  together  at  night  in  her 
bedroom,  or  at  a  time  when  the  light  was  put  out  The 
appellant  Baker  further  denied  that  he  was  ever  in  a 
room  at  Mrs.  Adams'  house  with  his  shirt  off,  but  ad- 
mitted that  he  sometimes  had  his  top  shirt  off  at  her 
house.  Li  attempted  explanation  of  their  intimacy  and 
the  conduct  complained  of  by  the  residents  of  the  neigh- 
borhood, appellants  testified  that  Baker  was  employed 
to  work  for  Mrs.  Adams,  which  compelled  him  to  spend 
much  of  his  time  at  her  house  and  about  the  premises, 
and  that  be  did  not  sleep  or  spend  the  nights  at  her 
house.  Other  witnesses  testified  that  Baker  was  often 
at  work  for  Mrs.  Adams ;  that  he  did  some  inside  paint- 
ing in  the  house;  nmde  for  her  a  wagon  bed  and  also 
gathered  for  her  a  crop  of  com. 

While  the  evidence  fails  to  show  any  specific  adul- 
terous act  between  appellants  or  act  of  gross  immorality 
or  indecency,  it  did  as  a  whole  show  the  presence  of 
the  oonditions  that  manifestly  attend  the  existence  of  the 
adulterous  relations  charged  in  the  indictment  In  other 
words,  persons  so  lacking  in  virtue  as  appellants  are 
shown  by  the  evidence  to  be,  would  not  sustain  toward 
each  other  the  relations  maintained  by  them  for  other 
than  illicit  or  immoral  purposes.  As  we^  argued  by  the 
Attorney  General,  the  fact  that  a  man  and  woman  who 
lire  not  married  live  together  in  a  community  and  oc- 
cupy the  same  house  together,  under  the  conditions  shown 
by  tiie  evidence  in  this  case,  was  enough  to  convince  the 
jury  of  their  guilt  of  the  offense  charged,  without  proof 
of  outward  indecency.  The  relations  maintained  by  ap- 
pellants could  but  offend  the  moral  sense  of  the  decent 
people  to  whom  they  were  known.    For  these  reasons  the 
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acts  and  conduct  of  which  they  were  shown  to  be  guilty 
constituted  such  a  public  or  common  nuisance  as  they 
are  charged  by  the  indictment  with  maintaining.  In 
Boberson^s  Criminal  Law,  Vol.  2,  page  830,  it  is  said: 

**Open  and  gross  lewdness,  or  whatever  openly  out- 
rages decency  and  is  injurious  to  public  morals  is  a  mis- 
demeanor and  indictable  at  common  law.  Thus  the  liv- 
ing together  of  a  man  and  woman  unmarried,  which  is 
generally  known  throughout  the  neighborhood,  is  suffi- 
cient to  constitute  open  and  notorious  lewdness,  without 
proving  it  to  have  been  in  a  street  or  under  the  immediate 
observation  of  strangers.'' 

In  Bishop  on  Criminal  Law,  VoL  1,  Section  1087,  in 
discussing  bawdy  houses  as  a  nuisance,  the  author  says ; 

**  Outward  indecency  is  not  a  necessary  element  The 
allurement  is  as  effective,  or  even  more  so,  though  no 
indecency  or  disorder  is  discernible  from  witiiouf    : 

In  Ehrlich  v.  Commonwealth,  125  Ky.,  746,  we  said : 
** A  nuisance  per  se  is  any  act,  or  omission  or  use  of 
property  or  thing,  which  is  of  itself  hurtful  to  the  health, 
tranquility  or  morals,  or  outrages  the  decency  of  the 
community.  It  is  not  permissible  or  excusable  under  any 
circumstances.'' 

There  is  no  ground  for  appellant's  contention  that 
the  court  should  have  peremptorily  directed  a  ver^ct  for 
them,  or  that  the  verdict  is  contrary  to  the  evidence.  The 
case  was  properly  submitted  to  the  jury  under  instruc- 
tions which  correctly  advised  them  of  the  law,  and  as 
there  was  evidence  to  support  the  verdict^  it  will  not  be 
disturbed. 

Judgment  affirmed. 


Rist  V.  Commonwealth. 
Same  v.  Same. 
Same  v.  Same. 
Same  v.  Same. 

(Decided  January  12,  1915.) 

!A!ppeaIs  from  Lawrence  Circuit  Court. 

1.     Intoxicating  Liquors— Procurement  Where  Liquor  May  be  Sold. — 
In  prosecutions  for  violation  of  the  local  option  law  it  Is  neces- 
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sary,  in  order  to  make  tbe  sale  nnlawfal,  that  the  purchase  shall 
be  made  in  local  option  territory;  the  act  does  not  apply  to  the 
pnrchaae  or  procurement  of  Intoxicating  liquors  in  territory  where 
they  may  he  lawfully  purchased  or  procured. 
2.  Intoxicating  Liquors— Local  Option  Law — ^Place  of  Sale.— ^Where 
an  order  for  whiskey,  accompanied  by  the  purchase  price,  is  re- 
celTod  hy  the  seller  in  a  county  where  intoxicating  liquors  may 
lawfully  he  sold,  and,  pursuant  to  said  order,  the  whiskey  is  de- 
liyered  to  a  common  carrier,  consigned  to  the  purchaser  in  a 
local  option  county,  the  iBale  takes  place  in  the  county  in  which 
the  order  is  received,  and  is  not  a  Violation  of  the  local  option  law. 

D.  H.  fiOWERTON  and  GEORGES  B.  BfARTIN  for  appellant 

.    JAMES  QARNETT,  Attorney  General,  and   O.   S.  HOQAN,  As- 
sistant Attorney  General,  for  appellee. 

Opinion  op  the  Couw  by  Chief  Justice  Milleb— 
Beversing  in  each  case. 

The  appellainty  John  F.  Bist,  was  indicted  four  times 
in  the  Lawrence  Circuit  Court  for  selling  intoxicating 
liquors  in  local  option  territory.  The  four  cases  involve 
identical  questions  of  law  and  will  be  disposed  of  in  one 
opinion.  In  three  of  the  cases  the  prosecuting  witness 
sent  by  mail  from  Louisa,  where  the  local  option  law  is 
in  force,  a  letter  to  Bist  at  Catlettsburg,  where  the  local 
option  law  is  not  in  force,  ordering  whisky,  and  enclos- 
ing therewith  money,  or  a  money  order,  to  pay  for  tiie 
whisky.  In  the  other  case  the  prosecuting  witness  sent 
the  letter  and  money  from  Torchlight,  in  which  the  local 
option  law  is  in  force,  to  Bist  at  Catlettsburg. 

Li  each  instance  Bist  received  the  letter  and  money 
at  Cattlettsburg;  and,  in  accordance  with  the  order,  de- 
livered the  whisky  to  the  Adams  Express  Company  at 
Catiettsburg,  consigned  in  three  instances  to  the  pur- 
chaser at  his  address  in  Louisa,  and  in  the  other  in- 
stance to  the  purchaser  in  Torchlight.  Upon  a  trial  un- 
der these  facts,  Bist  was  fined  $80.00  in  one  case ;  $100.00 
in  the  second  case ;  $100.00  and  punished  with  confine- 
ment in  jail  for  forty  days  in  the  third  case;  and  a 
fine  of  $100.00  and  ten  days  in  jail  in  the  fourth  case. 
From  those  judgments  these  appeals  are  prosecuted. 

Bist  was  a  licensed  liquor  dealer  in  Catlettsburg,  in 
which,  as  above  stated,  the  local  option  law  was  not  in 
force.  It  has  been  repeatedly  held  in  prosecutions  of 
this  character  that  in  order  to  make  the  sale  unlawful 
the  purchase  must  be  made  in  local  option  territory. 
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The  statute  does  not  apply  to  the  purchase  or  procure- 
ment of  intoxicalvng  liquors  in  territory  where  they 
may  be  lawfully  purchased  or  procured;  and,  in  apply- 
ing the  statute  to  the  facts  in  cases  precisely  like  the 
case  at  bar,  it  has  repeatedly  been  held  that  when  ai^ 
order  for  whisky,  accompanied  by  the  purchase  price,  is 
received  by  the  seller  in  a  place  where  intoxicating  li- 
quors may  lawfully  be  sold,  and,  pursuant  to  such  order, 
the  whisky  is  delivered  to  a  common  carrier  at  the  place 
of  the  seller's  residence,  consigned  to  the  purchaser  in  a 
local  option  place,  the  law  regards  the  sale 'as  taking 
place  in  the  county  or  town  in  which  the  order  is  re- 
ceived and  the  seller's  place  of  business  is  located. 

Under  such  circumstances  the  sale  is  made  in 
"wet"  territory  and  is,  consequently,  not  a  violation  of 
the  locid  option  law.  It  was  so  expressly  held  in  Geo. 
Wiedemann  Btrewing  Co.  v.  Commonwealth,  123  Ky., 
556;  Commonwealth  v.  Gast,  143  Ky.,  674;  Parker  v. 
Commonwealth,  147  Ky.,  715;  Josselson  v.  Common- 
wealth, 154  Ky.,  795;  Josselson  Bros.  v.  Commonwealth, 
158  Ky.,  787;  Josselson  Bros.  v.  Commonwealth,  159  Ky., 
468;  and  Rist  v.  Commonwealth,  159  Ky.,  753.  By  re- 
ferring to  the  opinions  in  the  cases  above  cited  it  will 
be  seen  that  the  facts  upon  which  the  dealer  was^  con- 
victed in  those  cases  were  substantially,  if  not  precisely, 
the  same  as  the  facts  presented  in  the  cases  at  bar; 
and  that  in  each  of  those  cases  this  court  held  that  the 
facts  did  not  authorize  the  conviction  of  the  dealer  for 
the  offense  there  and  here  charged. 

Judgment  reversed  on  each  appeal. 


California  Insurance  Company  v.  Settle. 

(Decided  January  12,  1916.) 

Appeal  from  McCracken  Circuit  Court. 

iDBarance— The  Contract— Oral  Contract  of  Fire  Insurance— Ac- 
tions— Sufficiency  of  Bvidence. — Plaintiff's  evidence  showed  a 
promise  upon  the  part  of  a  fire  insurance  agent,  made  Deo.  16, 
1912,  to  issue  a  policy  of  fire  insurance  on  Jan.  1,  1913,  to  he  ef- 
fective for  three  years  thereafter.  Held,  no  completed  contract 
effected. 

CAMPBBIiL  &  CAMPBELL  for  appellant. 

EATON  &  BOYD  for  appeUee. 
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Ofcetiok  op  thb  Coubt  by  Judge  Hannah — ^Reversing. 

Mra.  Nellie   Settle   sued   the   California  Insurance 
Company  in  the  McCracken  Circuit  Court  upon  an  al-  . . 
leged  oral  contract  of  insurance  against  loss  by  fire,  and 
obtained  a  verdict  and  judgment  in  the  sum  of  $582.00. 
The  insurance  company  appeals. 

Vpon  the  trial  the  plaint^  testified  that  her  house 
was  destroyed  by  fire  on  April  15,  1913;  that  about  the 
middle  of  December,  1912,  one  Julius  Friedman,  an 
agent  of  the  California  Insurance  Company,  called  upon 
her  at  her  place  of  work  at  the  Paris  Dry  Cleaning  Plant, 
in  Paducah;  that  ''he  asked  about  insuring  my  house; 
he  said  he  had  heard  I  did  not  have  any  insurance  on  it; 
said  he  would  like  to  insure  me.  I  told  him  I  did  not 
have  any  insurance,  and  that  I  would  like  to  have  some. 
He  said,  'I  will  insure  you.'  He  said  he  had  insurance 
on  one  of  my  neighbors'  homes ;  that  he  had  already  seen 
my  house,  and  knew  all  about  it;  all  he  wanted  to  know 
was  whether  I  carried  insurance.  I  told  him  I  did  not. 
He  said,  *I  will  write  it  up.  •  •  •  j  ^\\  insure 
your  property  for  $600.00;'  that  it  would  be  worth  that 
much.  I  said,  'All  right,  that  is  satisfactory  to  me.'  I 
was  to  pay  him  $18.00  for  three  years,  the  time  the  prop- 
erty was  to  be  insured  for.  He  said  if  I  did  not  have 
the  money  to  pay  the  full  premium,  he  would  give  me 
time;  he  said  he  would  divide  it  into  three  different 
parts;  that  I  could  pay  six  dollars  at  a  time.  Q.  Was 
anything  said  about  when  the  insurance  was  to  com- 
mence f  A.  On  the  first  of  the  year,  on  January  1, 1913. 
He  said  he  would  insure  me  in  the  company  that  my 
neighbors  were  insured  in.  I  asked  what  company  that 
was;  he  said  one  of  the  best  companies  I  have,  the  Cali- 
fornia Insurance  Company." 

The  agenf  testified  that  the  only  conversation  ever 
had  by  him  with  the  plaintiff  occurred  about  the  middle 
of  October,  1912,  and  that  when  he  spoke  to  her  on  this 
occasion  relative  to  taking  the  insurance,  she  said  she 
was  imable  to  pay  the  premium,  and  would  wait  until 
December.  No  policy  was  issued  to  Mrs.  Settle  and 
nothing  further  was  ever  said  between  them  concerning 
the  matter. 

1.  Appellant  contends  that  the  trial  court  erred  in 
denying  its  motion  for  a  directed  verdict,  and  urges  that 
the  plaintiff  failed  to  show  a  valid  oral  contract  to  in- 
sure or  to  issue  a  policy  of  insurance. 
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It  is  undoubtedly  competent  for  an  authorized  agent 
of  a  fire  insurance  company  to  contract  for  the  issual 
of  a  policy  of  insurance  and  to  agree  that  in  the  interim 
the  property  in  question  shall  be  insured,  where  the 
subject  matter,  the  perils  insured  against,  the  amount 
of  the  insurance,  the  duration  of  the  risk,  the  rate  of 
premium,  the  identity  of  the  parties  and  such  other 
matters  as  may  be  essential,  have  all  been  agreed  upon. 
Shawnee  Fire  Insurance  Company  v.  Roll,  1&  Ky.,  113, 
140  S.  W.,  49. 

And  it  has  also  been  held  that  an  oral  contract  made 
by  the  authorized  agent  of  a  fire  insurance  company  to 
renew  an  existing  i)olicy  of  insurance  is  valid,  although 
made  before  the  expiration  of  the  existing  policy.  Bald- 
win V.  Phoenix  Insurance  Company,  107  Ky.,  356,  21 
B-,  1090,  54  S.  W.,  13,  92  A.  S.  R.,  362. 

But  neither  of  these  cases  is  applicable  to  the  facts 
obtaining  in  the  case  at  bar.  Here  there  was  no  existing 
contract  to  be  renewed,  nor  was  there  effected  a  contract 
of  insurance  in  praesenti.  In  this  case,  considering  only 
the  plaintiff's  evidence,  and  taking  it  as  true  upon  the 
motion  for  a  directed  verdict,  there  is  shown  a  promise 
upon  the  part  of  the  agent,  made  about  December  15, 
1912,  to  issue  a  policy  of  fire  insurance  on  plaintiff's 
property  in  the  sum  of  six  hundred  dollars,  on  January 
1,  1913,  the  policy  to  be  effective  for  three  years  there- 
after. The  premium  was  to  be  eighteen  dollars,  but 
no  part  of  it  was  ever  paid,  nor  was  any  time  agreed  upon 
when  it  should  be  paid.  The  plaintiff's  evidence  shows, 
not  a  contract  completed  at  the  time,  but  a  promise  to 
issue  a  policy  at  a  future  date  and  to  effect  a  completed 
contract  then.    This  was  never  done. 

To  show  an  oral  contract  of  insurance  a  definite  and 
certain  agreement  to  insure  must  be  proven.  Fireman's 
Fund  V.  Searcy,  157  Ky.,  749, 163  S.  W.,  1103.  No  such 
agreement  was  shown  in  this  case,  and  the  trial  court 
erred  in  denying  defendant's  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  evidence. 

2.  Appellant  also  contends  that  plaintiff  failed  to 
show  authority  upon  the  part  of  the  agent  to  make  the 
contract  sought  to  be  enforced. 

Such  authority  was  shown  by  the  agent's  own  dei)o- 
sition ;  but  appellant  insists  that  the  fact  of  agency  and 
extent  of  the  agent's  authority  may  not  be  proven  in 
this  manner,  citing,  in  support  of  its  contention  in  this 
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respect,  Elliott  on  Contracts,  Section  2931,  and  L.  &  N. 
V.  Byrley,  152  Ky.,  35,  153  S.  W.,  36,  in  both  of  which 
it  is  said  that  the  admissions  or  declarations  of  an  agent 
cannot  be  given  in  evidence  against  the  principal,  either 
to  establish  the  fact  of  agency  or  the  extent  of  anthority. 
Bnt  this  rule  has  reference  only  to  statements  made  by 
the  agent  out  of  court.  His  assertions  not  under  oath 
are  rejected;  but  the  agent's  testimony  is  competent  to 
show  the  fact  of  agency  and  extent  of  his  authority.  See 
Ghamberlayne  on  Evidence,  Sec.  1339,  31  Cyc,  1652. 

For  the  error  in  denying  defendant's  motion  for  a 
directed  verdict,  the  judgment  is  reversed. 


Wallace  v.  Commonwealth. 

(Decided  January  12,  1916.) 

Appeal  from  Daviess  Circuit  Couri 

1.  Burglary — ^Prosecutions — ^Instructions. — ^The  instructions  upon  a 
prosecution  for  house  breaking  must  require  proof  of  an  asporta- 
tion. 

2.  Burglary — ^Prosecution — Sufficiency  of  Evidence.— Where  there  is 
no  erldence  to  show  how  the  entrance  was  effected  or  that  it  was 
efTeeted*  there  can  be  no  conviction  of  the  offense  of  house  break- 
ing. 

LOUIS  L  IGL£HBART  for  appelhint 

JAMES  GARNETT,  Attorney  General,  and  ROBERT  T.  CALD- 
WEUU  Assistant  Attorney  General,  for  appellee. 

Opinion  op  the  Court  by  Judge  Hannah — Reversing. 

Bichard  Wallace  was  convicted  under  an  indictment 
charging  him  with  the  statutory  offense  of  house- 
breaking. 

He  appeals,  contending  that  the  offense  charged  in 
the  indictment  was  not  sufficiently  proven,  and  that  the 
court  erred  in  instructing  the  jury. 

1.    In  instructing  the  jury  the  court  authorized  a 

conviction  without  requiring  proof  of  the  execution  of 

the  felonious  intent  to  steal,  by  the  actual  stealing  and 

carrying  away  of  property  of  value  from  the  dwelling 

.  house  in  question. 
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It  was  held  in  Drake  v.  Commonwealth,  31  R.,  1286, 
104  S.  W.,  1000,  that  the  jury  must  be  instructed  that 
before  they  can  convict  for  house-breaking  they  must 
also  believe  from  the  evidence  beyond  .a  reasonable 
doubt  that  the  defendant  took,  stole  and  carried  away 
the  articles  or  some  of  the  articles  designated. 

The  instruction  was  erroneous  for  failure  to  require 
proof  of  an  asportation* 

2.  It  is  also  insisted  by  appellant  that  the  breaking 
was  not  sufficiently  proven,  and  that  the  trial  court  erred 
in  denying  defendant's  motion  for  a  directed  verdict, 
based  upon  that  ground. 

The  prosecuting  witness  stated  that  ^^the  house  must 
have  been  broken  into  between  Sunday  and  Wednesday;'* 
that  she  always  closed  up  the  house  when  she  left  it; 
that  it  was  not  left  open  at  any  time  during  the  week 
before  the  discovery  of  the  absence  of  the  missing  arti- 
cles, so  far  as  she  knew;  and,  in  answer  to  the  question, 
**You  don't  know  how  the  parties  entered  the  house, 
that  got  those  things,  and  have  no  idea  about  itf  she 
answered,  **None  in  the  world.*' 

In  Little  v.  Commonwealth,  151  Ky.,  520,  a  prosecu- 
tion for  house-breaking,  there  was  no  evidence  what- 
ever to  show  how  the  entrance  was  effected,  and,  because 
of  this  failure  of  proof,  the  court  reversed  a  judgment 
of  conviction.  Upon  the  authority  of  the  Little  case, 
the  defendant  in  the  case  at  bar  was  entitled  to  a  di- 
rected verdict. 

While,  under  a  proper  indictment,  the  defendant 
nwght  have  been  convicted  of  grand  or  petty  larceny, 
such  conviction  may  not  be  had  upon  an  indictment 
charging  him  with  the  offense  of  house-breaking.  Par- 
ris  V.  Commonwealth,  90  Ky.,  637.  Thomas  v.  Common- 
wealth, 150  Ky.,  374. 

For  the  errors  indicated,  the  judgment  of  conviction 
is  reversed. 


Combs  V.  Commonwealth. 

(Decided  January  12,  1915.) 

Appeal  from  Perry  Circuit  Court. 

1.     Intoxicating   Liquors — Local    Option. — Under   an    indictment   for 
having  liquor  in  one's  possession  for  sale  in  local  option  terrftc»7. 
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the  Jury  may  take  into  consideration  all  the  circnmstances  to 
detennine  whether  the  possession  was  for  purpose  of  sale. 
2.  Jurisdiction — Judicial  Notice— Location  of  Cities  and  *fawna, — 
The  ^oort  and  juy  have  the  right  to  take  cognisance  of  the 
oottnty  in  which  puhlic  cities  and  towns  are  situated  without  proof 
alimde  of  that  fact. 

NAPIER  ft  TURNBR  for  appellant 

JAMES  OARNETT,  Attorney  General,  for  appellee. 

QpnnoN  OF  thb  Coubs?  by  Judge  Nunn — ^Affirming. 

The  appellant,  John  S.  Combs,  is  a  negro  school 
teacher  in  Perry  connty,  and  his  brother,  Brit  Combs, 
is  a  practicing  physician,  and  has  a  place  of  business 
(not  named)  in  Hazard,  the  county  seat  of  that  county. 
John  S.  Combs,  the  appellant,  was  indicted  and  fined 
$60  for  the  offense  of  having  whisky  in  his  possession 
for  the  purpose  of  sale  in  Perry  county,  a  territory 
where  the  sale  of  such  liquor  is  prohibited  by  law. 

We  gather  from  the  testimony  of  the  express  agent 
at  Hazard  and  the  appellant — ^the  only  witnesses  in  the 
case — ^that  Brit  Combs  ordered  12  gallons  of  whisky  to 
be  shipped  in  the  name  of  his  brother,  <^e  appellant. 
The  whisky  came  by  express  in  four  packages.  There 
were  marks  on  the  packages  to  show  that  they  contained 
whisky,  and  were  for  the  personal  use  of  the  consignee. 
Brit  Combs  went  to  the  express  office  and  asked  permis- 
sion of  Collins,  the  agent,  to  take  possession  of  the 
whisky  and  sign  his  brother's  name  to  the  reoeipt  This 
being  refused,  his  brother,  the  appellant,  went  to  the 
oflSce,  signed  for  the  whisky  and  told  the  express  agent, 
who  was  also  a  drayman,  to  take  the  whisky  to  his 
brother's  place  of  business.  The  receipt  signed  by  the 
appellant  is  an  acknowledgment  that  he  knew  the  con- 
tents of  the  packages,  and  is  a  representation  that  they 
were  for  his  personal  use.  The  expressman  testifies 
also  that  in  case  of  whisky  shipments  it  is  his  custom 
to  inquire  of  the  consignee  if  it  is  for  personal  use, 
and  ''I  think  I  asked  the  defendant  that  question." 

In  the  face  of  the  label  on  the  packages  and  the 
wordmg  of  the  receipt,  and  his  ability  as  a  school  teacher 
to  read,  he  says  that  he  did  not  know  that  the  packages 
contained  whisky,  nor  did  he  know  that  his  brother  Brit 
had  ordered  any  whisky  or  other  thing  in  his  name. 
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There  were  a  number  of  suspicious,  circjum- 
stances  connected  with  the  transaction,  an<l  all  of 
them  were  proper  subjects  for  the  jury's  consideration 
in  determining  whether  or  not.  the  transaction  was  un- 
lawful. The  quantity  of  whisky  in  the  shipment ;  the  fact 
that  Brit  did  not  order  it  in  his  own  name;  the  fact  that 
the  appellant,  ignorant  of  the  character  of  it,  failed  to 
make  any  inquiries  of  his  brother,  and,  without  a  ques- 
tion or  a  look,  went  to  the  express  office,  signed-  the  re- 
ceipt and  thereby  assumed  responsibility  for  it,  are  suffi- 
cient to  raise  the  question  as  to  whether  it  was  not  in 
fact  a  subterfuge  resorted  to  by  both  parties  to  procuxe 
the  whisky  for  unlawful  use — ^jufit  such  a  trick  or  arti- 
fice as  the  statute  declares  shall  not  be  used  to  evade 
the  liquor  laws.  The  fact  that  Brit  undertook  to  use  his 
brother's  name  in  this  way  is  evidence  to  show  that  his 
reputation  was  such  that  he  could  not  accomplish  the 
purpose  in  his  own  name. 

When  appellant  receipted  for  the  whisky  he  at  once 
directed  the  express  agent  how  to  dispose  of  it,  and  the 
expressman  then  became  his  agent  to  that  extent,  so 
that  for  all  practical  purposes  the  liquor  did  come  into 
appellant's  possession.  In  order  to  complete  this  of- 
fense it  is  not  necessary  that  the  accused  shall  actually 
make  a  sale.  It  is  sufficient  if  he  has  the  whisky  in  his 
possession  with  that  intent.  When  the  gist  of  the  of- 
fense is  the  intent,  then  the  jury  may  take  into  consid- 
eration all  of  the  circumstances  to  determine  that  fact. 
Prom  his  own  testimony  the  whisky  was  not  for  his  per- 
sonal use.  In  the  minds  of  a  jury  in  local  option  terri- 
tory 12  gallons  of  whisky  may  be  too  much  for  one  man  to 
have  at  a  time  for  his  personal  use,  and  is  a  strong  cir- 
cumstance to  prove  that  it  was  in  his  possession  for  pur- 
poses of  sale. 

In  Peters  v.  Commonwealth,  154  Ky.,  689,  the  court 
used  this  language : 

**It  must  be  remembered,  however,  that  in  determin- 
ing the  purpose  of  the  defendant  in  a  case  like  this,  the 
jury  are  not  confined  to  his  testimony  alone,  but  have 
the  right  to  take  into  consideration  all  of  the  facts  and 
circumstances  surrounding  the  transaction." 

To  the  same  effect  is  King  v.  Commonwealth,  143  Ky., 
127,  where  the  court  said: 

*'It  is,  however,  necessary  to  sustain  a  prosecution 
that  the  Commonwealth,  in  a  case  like  the  one  before  us. 
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should  show,  first,  that  the  person  being  prosecuted  had 
in  his  possession  liquors,  and,  second,  that  he  had  it 
for  the  purpose  of  selling  it  in  local  option  territory. 
But  it  is  not  essential  to  sustain  a  conviction  that  direct 
evidence  of  either  of  these  facts  should  be  made  by  the 
Commonwealth,  and  conviction  may  be  had  upon  circum- 
stantial evidence/' 

Appellant  argues  that  the  Conunonwealth  failed  to 
prove  that  the  offense  was  committed  within  twelve 
months  before  the  finding  of  the  indictment.  We  are  un- 
able to  understand  the  reason  for  this  arpmment  when 
the  record  shows  the  indictment  was  returned  May  19th, 
1914,  and  the  circumstances  above  referred  to  occurred 
on  February  13th,  1914. 

Appellant  insists  that  the  lower  court  erred  in  refus- 
ing to  give  a  peremptory  instmction,  because  the  Com- 
monwealth failed  to  prove  that  the  offense  was  committed 
in  Perry  county.  The  testimony  shows  that  the  offense 
was  committed  in  the  town  of  Hazard.  The  county  seat 
of  Perry  county  is  Hazard,  where  the  trial  was  had. 

**The  court  and  jury  have  the  right  to  take  cognizance 
of  public  cities  and  towns  within  their  jurisdiction  with- 
out proof  aliunde  of  the  particular  county  in  which  they 
are  situated;  they  are  presumed  to  have  knowledge  of 
the  fact;  for  instance,  the  court  and  jury  are  presumed 
to  know  that  Springfield  is  the  county  seat  of  Washing- 
ton county,  and  that  it  is  situated  in  that  county.  This 
presumption  is  judicial  and  no  proof  aliunde  is  required 
of  the  fact.  The  burden,  therefore,  was  on  the  appellee 
to  show  that  the  offense  was  committed  in  some  other 
jurisdiction.''  Commonwealth  v.  Patterson,  10  B.,  167, 
8  S-  W.,  694;  see  also  Hays  v.  Conunonwealth,  12  E.,  611, 
14  S.  W.,  833;  Pickerel  v.  Commonwealth,  17  B.,  120,  30 
S.  W.,  617 ;  Combs  v.  Commonwealth,  15  E.,  659,  25  S.  W., 
592;  Warner  v.  Commonwealth,  27  E.,  219,  84  S.  W.,  742. 

The  judgment  is  affirmed. 


Eadi  V.  Commonwealth. 

(Decided  January  12,  1916.) 

Appeal  from  Eussell  Circnit  Conrt 

Ckiminal  Law-rRape— Carnal  Knowledge  of  Female    Under    16 
Tears  of  Age.— Appellant  was  Indicted  for  rape  and  found  gnfltr 
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of  carnally  knowing  a  female  under  16  years  of  iskge.  The  offense 
of  which  he  was  found  guilty  is  included  in  the  higher  crime, 
and,  therefore,  the  court  properly  instructed  the  Jury. 

J.  N.  MEADOWS  and  ULBURN  PHELPS  for  appellant 

JAMES  OABNETT,  Attorney  General,  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Affirming. 

In  October,  1913,  the  appellant  was  indicted  and 
charged  with  the  offense  of  forcibly  ravishing  and  hav- 
ing carnal  knowledge  of  a  certain  female  on  the 

day  of  January,  1913,  against  her  will  and  consent.  For 
a  decision  of  this  case  it  is  unnecessary  to  name  the 
prosecuting  witness,  or  to  relate  or  discuss  the  incrim- 
inating facts  disclosed  in  the  evidence. 

The  appellant  was  convicted  and  sentenced  to  the  pen^ 
itentiary  for  a  term  of  10  to  20  years.  Judgment  was  pro- 
nounced under  the  Indeterminate  Sentence  Law  then  in 
force,  and  found  in  the  Acts  of  1910.  Uncontradicted 
testimony  shows  that  appellant  did  have  intercourse  with 
the  prosecutrix  by  force  and  against  her  will.  And  it 
is  also  shown,  without  contradiction,  that  she  was,  at  the 
time,  an  infant  under  sixteen  years  of  age.  The  appel- 
lant did  not  testify.  For  defense  his  main  reliance  was 
a  plea  of  insanity.  This  defense  was  submitted  to  the 
jury  under  appropriate  instructions.  By  one  instruction 
the  court  told  the  jury  that  if  they  believed  beyond  a 
reasonable  doubt  he  had  sexual  intercourse  with  the  pros- 
ecutrix, against  her  will  or  consent,  or  by  force,  they 
would  find  him  guilty  of  rape  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  not  less  than  10  years 
nor  no  more  than  20  years,  or  at  death,  in  tiieir  discre- 
tion. 

By  another  instruction  they  were  told  if  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  that  he 
had  sexual  intercourse  with  the  prosecutrix,  who  was  then 
under  16  years  of  age,  without  force,  or  if  she  was  willing 
to  or  consented  to  the  intercourse,  then  they  would  find 
him  guilty  of  carnally  knowing  a  female  under  the  age 
of  16  years,  and  fix  no  penalty.  By  another  instruotion 
they  were  told  that  if  they  found  him  guilty,  but  had  a 
reasonable  doubt  as  to  whether  his  crime  was  rape  or 
carnally  knowing  a  female  under  the  age  of  16,  they 
would  find  him  guilty  of  the  latter,  that  being  the  lesser 
offense. 
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The  jury  found  him  guilty  of  carnally  knowing  a  fe- 
male under  the  age  of  16  years.  The  court  imposed  the 
statutory  penalty,  as  directed  in  the  indeterminate  sen- 
tence law. 

The  first  error  complained  of  is  in  giving  the  instruc- 
tion on  carnally  blowing  a  female  under  16  years  of  age. 
The  argument  is  that  he  was  indicted  for  ravishing  &e 
female  with  force,  and  against  her  will  and  consent,  and 
as  all  the  evidence  concerning  the  act  showed  that  the  of- 
fense was  committed  with  force,  then  no  instruction  as 
to  a  lesser  dejgree  should  have  been  given. 

But,  as  above  stated,  the  evidence  also  shows  that 
the  female  was  under  sixteen. 

In  Fenston  v.  Commonwealth,  82  Ky.,  549,  and  Nider 
V.  Commonwealth,  140  Ky.,  684,  this  court  held  that  hav- 
ing carnal  knowledge  of  a  female  under  sixteen  is  a  lesser 
degree  of  the  offense  of  rape,  and  the  lesser  offense,  for 
which  the  appellant  was  convicted,  being  included  in  that 
charged  in  the  indictment,  the  court  did  not  err  in  ^v- 
ing  tibe  instruction  in  question. 

Appellant  says  that  the  court  erred  in  directing  the 
jury  to  fix  no  penalty  in  the  event  they  found  him  guilty 
of  tiie  lesser  offense.  In  other  words,  it  is  argued,  that, 
as  they  were  told  to  fix  the  penalty  in  the  case  of  rape, 
the  same  direction  should  have  been  given  as  to  the  pen- 
alty for  the  lesser  offense. 

The  instructions,  however,  m  this  regard  conform  to 
the  provisions  of  the  1910  Indeterminate  Sentence  law. 
Under  that  act,  if  one  is  found  guilty  of  a  felony,  pun- 
ishable by  death,  the  jury  shall  fix  the  punishment. 
Hence,  the  instruction  on  rape  named  the  penalty  and 
told  the  jury  to  impose  it  if  they  found  defendant  guilly. 
In  other  felonies,  where  the  punishment  is  less  than 
death  or  life  sentence  in  the  penitentiary,  as  in  the 
case  of  a  lesser  degree  of  rape,  the  jury  is  directed  only 
to  ascertain  whether  or  not  the  person  is  guilty,  and  the 
degree  of  the  offense.  In  the  event  of  a  finding  of  guilt, 
the  court  pronounces  the  sentence  within  the  limits  of 
the  statute,  and  there  is,  tiierefore,  no  reason  why  the 
instmction  should  name  the  penalty. 

Since  the  instructions  are  in  harmony  with  the  law 
in  force  at  the  time,  the  appellant's  complaint  is  not  well 
taken. 

Appellant  next  insists  that  the  verdict  is  not  sus- 
tained by  the  evidence.  Only  two  witnesses  testiLfy  con- 
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cerning  the  acts  constituting  the  offense.  They  are  the 
prosecutrix  and  her  sister.  At  the  time  of  the  trial  the 
prosecutrix  was  16  years  of  age  and  the  sister  about  12. 
No  attempt  was  made  to  impeach  the  character  of  either, 
but  their  testimony  was  attacked  rather  vigorously  on 
cross-examination.  Their  credibility  and  the  weight  of 
their  evidence  were  matters  for  the  jury.  In  our  opinion, 
their  testinaony  would  uphold  a  conviction  for  rape,  but 
as  the  verdict  found  him  guilty  of  the  lesser  offense,  that 
is,  of  having  carnal  knowledge  of  a  female  under  16  years 
of  age,  and  as  there  is  no  room  for  doubt  on  the  ques- 
tion of  intercourse,  or  the  matter  of  her  age,  we  are  un- 
able to  see  any  merit  in  this  contention. 

Upon  the  question  of  appellant's  sanity,  or  mental 
responsibility  for  the  crime,  there  is  a  sharp  conflict  in 
the  evidence.  Many  witnesses  are  introduced  who  tes- 
tify pro  and  con.  This  is  likewise  a  question  for  tiie  jury. 
It  was  submitted  to  them  under  proper  instructions,  and 
there  being  ample  evidence  to  sustain  the  verdict,  we 
cannot  disturb  it. 

The  judgment  is,  therefore,  aflSrmed. 


Rosenberg  v.  DahL 

(Decided  January  12,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Conamon  Pleas  Branch,  Fourth  Division). 

1.  Animals — ^Horse  Running  Away  on  Street — ^Presumption  of 
Negligence.— When  a  horse  that  has  been  left  unhitched  and  un- 
attended on  the  street  of  a  city  runs  away,  thereby  causing  injury* 
the  complaining  party  may  rest  his  case  on  the  prima  facie  infer- 
ence of  negligence  arising  from  the  fact  that  the  horse  was,  left  un- 
hitched and  unattended,  without  ofTering  evidence  as  to  the  ^ablts 
or  quaUties  of  the  horse  or  the  cause  that  made  him  run  awajr. 

2.  Animals — ^Horse  Running  Away  on  Street — ^Burden  of  Proof.— 
Negligence  of  Owner  Question  for  Jury. — ^The  mere  fact  that  ah 
unhitched,  unattended  horse  runs  away  in  the  street  of  a  'cfty, 
does  not  create  a  conclusive  presumption  of  negligence;  but  when- 
ever a  horse  so  left  runs  ofF,  then  the  owner  takes  the  burden  of 
showiiig  the  disposition  and  qualities  of  the  horse  and  thdt  in 

*  leaving  him  unhitched  he  acted  with  reasonable  pnidence,.  and 
it  is  for  the  Jury  to  say  whether  he  was  or  was  not  guilty  of  negli^' 
gence. 

3.  Evidence— Weight  of  for  Jury— Answers  of  Witness  Hot  CohC^lusive. 
—The  Jury  are  not  bound  to  accept  as  true  the  direct  answefff  of 
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a  witness  to  one  or  more  questions,  but  may,  upon  the  whole  of 
his  evidence,  disregard  his  "yes  and  no"  answers,  and,  upon  the 
lacts  and  drcnmstances  disclosed  by  his  evidence,  find  a  verdict 
contrary  to  his  express  declarations. 

4.  Agency — Liability  of  Principal  for  Negligence  of  Agent. — ^Where 
the  owner  of  a  horse  permits  his  agent  or  employe  to  use  him, 
the  owner  is  liable  to  a  person  who  is  injured  by  the  horse  through 
negligence  of  the  agent  or  employe. 

5.  Damages — ^Excessive*  Damages. — ^This  court  Is  not  authorized  to 
grant  a  new  trial  merely  on  the  ground  that  the  assessment  of 
damages  is  excessive,  unless  they  appear  to  have  been  awarded 
under  influence  of  passion  or  prejudice  or  are  so  excessive  as 
to  be  entirely  out  of  proportion  to  the  injury  sustained. 

6.  Trial — In  Actions  for  Tort  Where  Only  One  of  Several  Defendants 
Is  Summoned. — Section  363  of  the  CivU  Code  provides  that 
la  certain  actions  the  plaintiff  can  only  demand  a  trial  as 
to  part  of  the  defendants  upon  discontinuing  his  action  as  to  those 
not  served  with  process,  but  the  defendant,  if  he  wishes  to  object 
to  a  trial,  must  make  his  objection  in  seasonable  time,  and  If  he 
falls  to  so  object,  he  cannot  thereafter  avail  himself  either  in  the 
trial  court  or  in  this  court  of  the  benefits  of  the  code  provision. 

7.  Judgment— Error  in  Form  of  Not  Prejudicial.— Where  "A"  and 
**B"  were  made  defendants  but  "A"  only  was  served  with  process 
and  answered,  a  judgment  against  "A"  and  "B"  was  not  prejudicial 
to  the  rights  of  "A,"  as  the  judgment  as  to  "B"  was  void. 

S.  Judgment — Surplus  Matter. — Surplus  matter  in  a  judgment  will 
not  be  ground  for  reversal  unless  the  rights  of  the  real  defendant 
are  prejudiced  thereby. 

M.  A.  SACHS,  D.  A.  SACHS,  J.  G.  SACHS,  BENJ.  H.  SACHS  and 
D.  A.  SACHS,  JR.  for  appellant 

J.  L.  RICHARDSON  and  UEBER  &  HEIDENBERG  for  appeUee. 

Opii^ion  of  THE  CouBT  BY  JuDGE  Cabboll — ^Affirming. 

The  appellee,  Dahl,  brought  this  suit  against  the  ap- 
pellanty  **S.  Eosenberg  and  others,  partners  doing  busi- 
ness under  the  firm  name  and  style  of  Boyal  Milling  Com- 
pany, and  Gteorge  Romiser,'*  to  recover  damages  for  per- 
sonal injuries  sustained,  as  he  alleged,  when  a  vehicle  in 
which  he  was  riding  in  the  city  of  Louisville  was  col- 
lided with  by  a  runaway  horse  and  buggy  owned,  as  he 
alleged,  by  **S.  Eosenberg  and  others  unknown  to  this 
plaintiff,  doing  business  under  the  firm  name  and  style 
of  Boyal  Milling  Company,**  and  which  at  the  time  of 
the  collision  was  being  used  by  Bomiser,  their  servant 
and  ageot 

It  appears  that  the  summons  issued  on  the  petition 
was  executed  on  Rosenberg  individually  and  also  as  pres- 
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ident  and  chief  officer  of  the  Boyal  Milling  Co.,  neither 
Bomiser  nor  any  other  defendants  being  served  with 
process. 

Rosenberg  individually  filed  his  answer,  in  which, 
after  traversing  the  averments  of  the  petition,  he  spe- 
cifically denied  that  at  the  time  of  the  accident  '^  Bomiser 
was  a  servant,  agent  or  employe  of  the  defendant  Rosen- 
berg or  of  said  Rosenberg  and  others  doing  business  un- 
der the  firm  name  or  style  of  Royal  Milling  Company, 
or  that  he  ever  was  an  agent,  servant  or  employe  of  de- 
fendant Rosenberg." 

In  a  separate  paragraph  he  set  up  as  a  defense  the 
contributory  negligence  of  Dahl. 

On  a  trial  of  the  case  before  a  jury  there  was  a  ver- 
dict reading:  **We,  the  jury,  find  for  the  plaintiff  in 
the  sum  of  $2,500.00,"  and  on  this  verdict  the  following 
judgment  was  entered:  **It  is  considered  and  adjudged 
by  the  court  that  the  plaintiff,  Gteorge  Dahl,  recover  of 
the  defendants,  S.  Rosenberg,  and  others,  partners,  do- 
ing business  under  the  firm  name  and  style  of  Royal  Mill- 
ing Co.,  and  George  Romiser,  the  sum  of  $2,500.00,  with 
6%  interest  per  annum  from  September  18,  1913,  and 
his  costs.'* 

A  reversal  of  this  judgment  is  asked  because  the 
evidence  failed  to  show  that  Romiser,  who  was  in  charge 
of  the  horse  at  the  time  it  ran  off,  was  an  agent,  servant 
or  employe  of  Rosenberg,  and  also  for  other  reasons 
that  will  be  noticed  in  the  progress  of  the  opinion. 

The  circumstances  of  the  accident  are  about  these: 
Romiser  was  driving  the  horse  that  ran  off  to  a  buggy 
while  he  was  out  soliciting  customers  for  flour.  When  he 
went  into  the  store  of  a  man  named  Ott  on  Storey  avenue, 
in  the  city  of  Louisville,  for  the  purpose  of  talking  to 
him  about  the  flour  he  was  selling,  he  left  the  horse  at- 
tached to  the  buggy  standing  on  the  street,  unhitched  and 
unattended,  in  front  of  the  store.  A  little  while  after 
Romiser  went  into  the  store  the  horse,  for  some  cause 
not  explained  in  the  evidence,  ran  away  and  the  front 
wheel  of  the  buggy  collided  with  the  rear  wheel  of  the 
surrey  in  which  appellee  was  riding.  In  the  collision, 
and  as  a  result  of  it,  appellee  was  thrown  out,  or  partly 
out,  of  the  surrey,  receiving  the  injuries  for  which  he 
sought  to  recover  damages. 

As  the  alleged  negligence  on  which  the  action  was 
founded  grew  out  of  the  conduct  of  Romiser,  who  was  in 
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charge  of  the  horse,  it  was  essential  to  a  recovery  against 
Bosenberg  that  the  appellee  should  have  introduced  evi- 
dence sufficient  to  show  that  Bomiser  was  using  the  horse 
in  connection  with  the  business  of  Bosenberg,  and  while 
acting  as  his  agent  or  employe,  and  it  is  earnestly  con- 
tended by  counsel  for  the  appellant  that  the  evidence 
on  behalf  of  appellee  did  not  establish  the  employment 
or  agency. 

Of  course,  if  Bomiser,  in  using  the  horse  and  buggy 
at  the  time,  was  acting  as  the  agent  of  Bosenberg,  or  in 
his  employment,  and  his  negligence  caused  the  injury  to 
appeUee,  Bosenberg  could  he  made  liable  in  damages  for 
the  negligence  of  his  agent  or  employe;  but  if  Bomiser 
was  not  using  the  horse  and  buggy  as  an  agent  or  em- 
ploye of  Bosenberg,  then  Bosenberg  could  not  be  sub- 
jected to  damages  on  account  of  the  negligence  of  Bo- 
miser in  leaving  the  horse  standing  on  the  street  un- 
hitched 

We  have  read  and  considered  very  carefully  the  evi- 
dence of  Bomiser  and  Bosenberg,  the  only  witnesses  who 
testify  on  this  subject,  and  both  of  them  say,  in  answer 
to  direct  questions,  that  Bomiser,  on  the  day  the  accident 
happened,  was  not  soliciting  orders  for  or  acting  as  agent 
or  employe  either  for  Bosenberg  or  the  Boyal  Milling 
Co.,  which  it  appears  was  the  name  assumed  by  Bosen- 
berg in  the  conduct  of  his  business  as  a  dealer  in  flour. 
But  when  the  whole  of  their  evidence  is  read,  it  leaves 
the  unmistakable  impression  that  Bomiser  was  in  fact 
using  the  horse  and  buggy  in  soliciting  orders  for  Bosen- 
berg and  the  Boyal  Milling  Co*  The  evidence  of  these 
witnesses  is  full  of  evasion  and  effort  to  exonerate  Bo- 
senberg from  liability  for  the  accident,  and  the  jury  hav- 
ing the  right  to  weigh  and  consider  the  whole  of  the  evi- 
dence and  the  fair  and  reasonable  inferences  that  might 
be  drawn  therefrom,  came  to  the  conclusion  that  Bomiser 
was  an  agent  of  Bosenberg  and  the  Boyal  Milling  Co., 
and  we  are  not  prepared  to  say  that  their  finding  upon 
this  disputed  issue  of  fact  is  not  sustained  by  si^cient 
evidence,  direct  and  circumstantial,  to  support  the  ver- 
dict 

When  a  witness  is  examined  concerning  a  transaction 
the  jury  are  not  bound  to  accept  as  true  his  direct  an- 
swers to  one  or  more  questions,  but  may,  upon  the  whole 
of  Ms  evidence,  be  entirely  justified  in  disregarding  his 
''yes  and  no"  answers  and  in  reaching  the  conclusion  that 
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his  evidence  as  a  whole  is  so  contradictory  to  the  cate- 
gorical answers  as  to  furnish  reasonable  ground  for  the 
belief  that  the  real  truth  of  the  transaction  is  to  be  found 
in  the  facts  and  circumstances  that  destroy  the  probative 
value  of  his  direct  and  unequivocal  answers. 

The  court  told  the  jury  in  the  instructions  that  they 
could  not  find  for  appellee  unless  they  believed  that  at 
the  time  of  the  accident  Bomiser  was  acting  as  the  ser- 
vant, agent  or  employe  of  Bosenberg  and  the  Boyal  Mill- 
ing Company,  and  the  jury  could  not  have  found  a  ver- 
dict for  appellee  unless  they,  so  believed,  and  our  reading 
of  the  evidence  upon  this  feature  of  the  case  convinces 
us  that  the  jury  did  not  make  any  mistake  in  so  finding. 

The  next  question  is,  did  the  negligence  of  Bomiser 
cause  the  accident?  The  testimony  of  Bomiser  in  relat- 
ing how  the  accident  happened  is  as  follows:  "Q.  How 
did  you  happen  to  let  the  horse  get  away  that  day!  A. 
He  just  ran  away.  I  did  not  let  him.  Q.  You  were  at 
Ott's  grocery  store?  A.  Yes,  sir.  Q.  You  left  him  un- 
hitched out  in  front!  A.  Yes,  sir.  Q.  Left  him  standing 
loose  in  the  street?  A.  Yes,  sir.  Q.  And  when  you  went 
out  to  get  him  he  bolted?  A.  When  I  went  out  to  get 
him?  Q.  Yes.  A.  No,  sir.  He  bolted  before  I  went  out 
to  get  him  or  he  would  not  have  knocked  me  unconscious. 
Q.  How  did  he  happen  to  hit  you?  A.  The  horse  was 
headed  out  Storey  avenue.  I  was  in  Mr.  Ott*s  grocery  and 
he  says,  *  There  goes  your  horse.'  The  minute  I  seen  the 
horse  running  I  started  out,  and  I  made  a  break  at  the 
lines,  and  as  I  grabbed  at  the  lines  I  missed  them  and 
he  blocked  me  unconscious,  and  that  is  all  I  know  about 
him.  Q.  Did  you  have  a  hitching  rein  on  your  buggy? 
A.  Yes,  sir.  Q.  Why  didn't  you  hitch  him?  A.  No  place 
there  convenient  to  hitch. ' ' 

Mr.  Ott  was  asked:  **Q.  I  will  ask  you  where  you 
were  standing  in  your  store  at  the  time  of  this  accident? 
A.  Bight  inside  the  door.  Q.  Was  Mr.  Bomiser  istaiiding 
near  you?  A.  Bight  close  by  me.  Q.  Did  you  see  this 
accident?  A.  Yes,  I  seen  the  horse  running  away.  Q. 
Tell  the  jury  just  what  you  saw.  A.  The  horse  ran  away, 
and  Mr.  Bomiser  ran  after  it,  and  when  he  got  close  to 
the  buggy  he  must  have  got  caught  and  throwed  Mr. 
Bomiser  on  the  ground.    That  is  all  I  seen.'' 

This  being  all  the  evidence  on  the  subject  of  the  horse 
running  away  except  that  relating  to  the  immediate  col- 
lisipp,  it  is  insisted  by  counsel  for  appellant  that  it  is 
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not  sufficient  to  show  that  Bomiser  was  gailty  of  any 
actionable  negligence.  The  evidence  we  have  quoted 
merely  shows  that  Bomiser  left  the  horse  nnhitched  and 
miattended  when  he  went  into  the  store  of  Ott,  and  that 
the  horse,  for  some  nnaccountable  canse,  ran  off.  There 
is  no  evidence  as  to  the  nature  or  habits  of  the  horse  or 
as  to  whether  he  was  gentle  or  wild,  docile  or  vicious; 
so  that,  unless  it  will  be  presumed  that  Bomiser  was  neg* 
ligent,  or  negligence  may  be  inferred  from  the  mere 
fact  that  the  horse  he  left  unattended  and  unhitched  ia 
the  street  ran  off,  there  is  no  evidence  of  negligence  in 
the  record.  If,  however,  this  presumption  or  inference 
of  negligence  arises  from  the  facts  stated,  then  it  wad 
incumbent  upon  appellant,  if  he  desired  to  show  that 
Bomiser  was  not  negligent,  to  overcome  this  inference  by 
evidence  that  the  horse  was  gentle  and  his  habits  good, 
and  that  in  the  exercise  of  ordinary  care  it  could  not 
have  been  anticipated  that  he  would  become  f  rghtened  or 
run  off. 

In  Palmer  Transfer  Co.  v.  Long,  140  Ky.,  Ill,  we 
had  a  case  in  many  respects  like  this.  The  driver  of  a 
carriage  for  hire  left  his  horses  standing  unattended  in 
the  street  while  he  went  into  a  house  for  the  purpose  of 
getting  a  passenger,  and  they  became  frightened  and  ran 
away,  injuring  Mrs.  Long,  an  occupant  of  the  carriage, 
who  brought  suit  for  damages.  What  caused  the  horses 
to  run  away  did  not  appear,  but  we  said : 

"We  think  the  jury  was  authorized  to  iSnd  that  the 
driver  vrks  negligent  in  not  keeping  hold  of  the  reins,  or 
hitchuig  his  horses.  Unless  he  knew  that  the  horses  were 
gentle  and  would  stand  without  being  held,  it  was  his  duty 
to  have  his  hands  on  the  reins  so  that  he  could  control 
them,  or  to  have  hitched  them.  There  is  no  evidence  that 
the  horses  were  gentle  or  safe,  and  the  presumption  from 
their  conduct  is  that  they  were  not.'' 

In  Bobert  Dennery  v.  Great  Atlantic  and  Pacific  Tea 
Co.,  82  N.  J.  Law,  517,  39  L.  B.  A.  (n.  s.),  574,  the  court 
said:  **If,  therefore,  a  horse  and  wagon  are  found  pass- 
ing along  a  street  with  no  one  in  charge,  the  absence  of 
a  driver  gives  rise  to  prima  facie  evidence  of  negligence 
on  the  part  of  the  owner.  The  fact  that  the  horse  is  run- 
ning does  not  negative  this  presumption.  That  a  horse, 
under  such  circumstances,  finding  itself  without  any  one's 
guidance  or  control,  should  soon  commence  running  is 
the  result  both  of  its  nature  and  of  its  training.    •    •    * 

Tol  1«2— 4 
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We  think,  therefore,  that  the  unexplained  presence  upon 
a  public  highway  of  a  team  of  runaway  horses  harnessed 
to  a  wagon,  unattended  by  the  owner  or  other  person, 
raises  a  prima  facie  presumption  of  negligence  on  the 
part  of  the  owner."  To  the  same  effect  are:  Corona 
Coal  &  Iron  Co.  v.  White,  158  Ala.,  627,  20  L.  B.  A. 
(n.  s.),  958;  Southworth  v.  Old  Colony  &  Newport  By  Co., 
105  Mass.,  342,  7  Am.  St.  Bep.,  528 ;  Wasmer  v.  Delaware, 
Lackawana  &  Western  B.  E.  Co.,  80  N.  Y.,  212,  36  A.  B., 
608;  Moulton  v.  Lewiston  B.  &  B.  St.  By.,  102  Me.,  186, 
10  L.  B.  A.  (n.  s.),  845;  Byan  v.  Mcintosh,  17  A.  &  E.  Ann. 
Cases,  806. 

Many  other  authorities  sustaining  the  proposition 
that  it  is  prima  facie  evidence  of  negligence  to  leave  a 
horse  that  runs  away  unhitched  and  unattended  in  a  pub- 
lic street  of  a  city  might  be  referred  to,  but  there  is  really 
no  substantial  difference  of  opinion  in  the  cases  upon  this 
subject 

The  general  rule,  and  the  one  that  we  adopt  as  cur- 
rect,  is  that  when  a  horse,  that  has  been  left  unhitched 
and  imattended  on  the  street  of  a  city,  runs  away,  there- 
by causing  injury,  the  complaining  party  may  rest  his 
case  on  the  prima  facie  inference  of  negligence  arising 
from  evidence  that  the  horse  was  left  unhitched  and  un- 
attended, without  offering  any  evidence  as  to  the  habits 
or  qualities  of  the  horse,  or  the  cause  that  made  him 
run  away.  We  do  not  mean,  however,  to  say  that  the 
mere  fact  that  an  unhitched  or  unattended  horse  runs 
away  creates  a  conclusive  presumption  of  negligence,  or 
that  the  court  should  so  instruct  the  jury  as  a  matter  of 
law.  For,  whether  or  not  the  owner  introduces  evidence 
tending  to  show  the  gentle  and  quiet  habits  of  the  horse, 
or  such  other  pertinent  facts  as  illustrate  the  exercise  of 
care  on  his  part  in  leaving  him  unattended  and  unhitched 
— ^although  of  course  he  may  do  this — or  the  case  is  closed 
without  any  evidence  of  the  character  or  habits  of  the 
horse  or  evidence  of  care  on  the  part  of  the  owner,  it 
is  a  question  for  the  jury  to  say  whether  the  owner  was 
negligent  in  leaving  the  horse  unattended  and  unhitched. 

There  are  many  horses  of  good  habits  and  gentle  dis- 
I)osition  that  may  safely  be  left  on  the  street  unhitched 
and  unattended,  but  whenever  a  horse  so  left  runs  off, 
then  the  owner  takes  the  burden  of  showing  the  disposi- 
tion and  qualities  of  the  horse  and  that  in  leaving  him 
unhitched  he  acted  with  reasonable  prudence,  and  it  is 
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for  the  jury  to  say  whether  he  was  or  was  not  guilty  of 
negUgence.    Dolfinger  v.  Fishback,  12  Bush,  474. 

This  view  of  the  law  was  presented  in  an  instruction 
telling  the  jury  that  if  they  believed  from  the  evidence 
that  Bomiser  carelessly  and  negligently  so  managed  and 
controlled  or  handled  the  horse  attached  to  the  vehicle 
as  to  suffer  the  horse  to  run  away  unattended  by  any 
one  in  charge,  through  the  streets  of  Louisville,  whereby 
he  came  in  contact  with  the  vehicle  in  which  the  plaintiff 
was  riding,  the  law  is  for  the  plaintiff  and  that  unless  they 
so  believed  they  should  find  for  the  defendant. 

Another  ground  for  reversal  is  that  the  damages 
awarded  are  excessive.  The  appellee,  at  the  time  be  was 
injured,  was  a  delicate  man,  under  the  treatment  of  Dr. 
Pope,  and  the  evidence  of  Dr.  Pope  and  the  other  wit- 
nesses tends  to  show  that  his  condition  was  much  ag- 
gravated by  the  accident,  and  that  he  sustained  on  ac- 
count of  this  some  permanent  injury. 

The  assessment  of  damages  is,  we  think,  larger  than 
it  should  be,  and  yet  it  cannot  be  said  that  it  is  so  ex- 
cessive as  to  appear  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice.  In  many  personal  injury 
cases  that  are  brought  before  us,  the  damages  assessed 
are  larger  than  we  think  should  be  awarded,  but  under 
the  Code  we  have  no  authority  to  grant  a  new  trial 
merely  on  the  ground  of  excessive  damages  unless  the 
damages  appear  to  have  been  given  under  the  influence 
of  passion  or  prejudice ;  or,  in  other  words,  are  so  exces- 
sive as  to  be  entirely  out  of  proportion  to  the  injury  sus- 
tained. The  question  of  the  amount  of  damages  that 
shall  be  recovered  in  this  class  of  cases  is  primarily  for 
the  jury.  They  are  as  well,  if  not  better,  qualified  than 
we  are  to  arrive  at  a  fair  and  just  conclusion  as  to  what 
amount  of  damage  should  be  allowed,  and,  although  we 
may  not  agree  with  their  assessment,  our  uniform  prac- 
tice has  been  not  to  interfere  with  it  unless  for  the 
causes  stated;  and  hence  we  do  not  see  our  way  clear  to 
order  a  new  trial  on  this  ground. 

Section  363  of  the  Civil  Code  of  Practice  provides 
that:  **An  action  upon  contract,  wherein  the  summons 
has  been  served  in  due  time,  as  provided  in  Section  102, 
upon  part  only  of  the  defendants,  shall  stand  for  trial 
at  the  first  term  as  to  those  so  summoned,  and  may  be 
continued  as  to  the  others  for  further  proceedings.  In 
other  ordinary  actions  the  plaintiff  can  only  demand  a 
trial  at  any  term  as  to  part  of  the  defendants  upon  his 
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discontinuing  his  action  on  the  first  day  of  such  term  as 
to  the  others/' 

And  as  it  appears  that  Rosenberg  was  the  only  de- 
fendant served  with  process  or  before  the  couii^  it  is 
contended  that  the  appellee  was  not  entitled  to  a  trial 
until  all  of  the  defendants  were  summoned  or  until  he 
had  discontinued  his  action  as  to  those  not  sunmioned. 

Under  this  section  of  the  Code  it  would  be  error  to 
force  the  defendant  into  trial  in  an  ordinary  action  like 
this  unless  all  of  the  defendants  were  before  the  court 
or  the  plaintiff  discontinued  his  action  as  to  those  not 
before  the  court.  Hedger  v.  Downs,  2  Met.,  160;  Ban- 
meister  v.  Markham,  101  Ky.,  122;  Adkins  v.  Kendrick, 
131  Ky.,  779. 

But  this  provision  of  the  Code  is  intended  for  the  pro- 
tection and  benefit  of  the  defendant.  He  may,  if  he 
chooses  to  do  so,  object  to  a  trial  unless  all  the  defend- 
ants are  summoned  or  the  plaintiff  discontinues  his  action 
as  to  those  not  summoned,  or  he  may  waive  his  right  to 
claim  the  benefit  of  this  statute  by  failing  to  object  to 
the  trial  in  seasonable  time,  and  if  he  does  so  fail  to 
object,  he  cannot  thereafter  avail  himself  of  thie  code 
provision  either  in  the  trial  court  or  in  this  court.  In 
this  case  the  record  shows  that  no  motion  for  a  continu- 
ance, or  objection  to  the  trial  before  the  other  defend- 
ants had  been  brought  before  the  court,  or  the  action  as 
to  them  was  discontinued,  was  made,  and  we  may  well 
assume  that  the  capable  and  experienced  counsel  for  ap- 
pellant were  not  averse  to  going  into  trial  at  the  time  the 
case  was  called  without  either  asking  for  a  continuance 
or  moving  that  the  plaintiff  discontinue  his  action  as  to 
the  defendant  not  summoned. 

Another  objection  is  to  the  form  of  the  judgment. 
Of  course,  the  judgment  is  void  as  to  Romiser  and  he 
is  not  complaining  of  it;  nor  do  we  perceive  how  the 
rights  of  Rdeenberg  are  prejudicially  affected  by  the 
fact  that  the  judgment,  in  addition  to  going  against  him^ 
went  against  **  others,  partners  doing  business  under 
the  firm  name  and  style  of  Royal  Milling  Co.'*  Rosen- 
berg was  the  only  party  before  the  court,  the  only  per- 
son who  filed  an  answer  or  made  defense,  and  it  would 
be  the  merest  trifling  to  say  that  the  surplus  matter  in 
this  judgment  should  render  it  void  as  to  Rosenberg. 

Upon  the  whole  case,  we  perceive  no  substantial  error 
to  the  prejudice  of  the  appellant,  and  the  judgment  is 
affirmed. 
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Damron,  et  aL  v.  Justice. 

(Decided  Januair  12,  1916.) 

Appeal  from  Pike  Circuit  Court. 

1.  Waaements — Obstruction— Eyldenoe.— In  an  action  to  enforce  a 
rli^t  of  pasBway  to  a  grayeyard*  evidence  examined  and  held  to 
soBtain  the  finding  of  the  chancellor  that  the  passway  was  ob- 
stnicted. 

1  Easement— Obstruction— Action  to  Enforce — Cost.— Where  plain- 
tiff is  compeUed  to  bring  an  action  in  order  to  enforce  his  right 
of  passway  to  a  graveyard,  he  is  entitled  to  recoy^r  of  defendants 
the  cost  of  the  action,  including  the  cost  of  laying  off  the  half- 
acre  of  ground  including  the  graveyard,  and  estabUshing  a  route 
thereto. 

3.  Basements — ^Passway — Gates — ^Erection,  Maintenance,  Closing  and 
Ftotenloff— Duties  of  Owner  of  Passway  and  Owner  of  Servient 
Estate. — ^Where  a  deed  reserving  a  passway  to  a  graveyard  con- 
tains no  stipulation  to  the  contrary,  it  is  not  error  to  impose  on 
the  owner  of  a  passway  the  duty  of  erecting,  maintaining,  clos- 
ing and  fastening  the  gate  leading  from  the  public  road  to  the 
passway. 

4.  Deeds — ^Exception — Construction. — ^Under  a  deed  of  conveyance 
excepting  therefrom  one-half  acre  of  land  at  the  grave,  including 
the  graveyard,  with  privileges  of  passing  to  and  from  said  grave- 
yud,  the  land  excepted  can  be  used  only  for  graveyard  purposes. 

1.  8.  CLJNE  for  appellants. 

ROSCOB  VANOVER  for  appellee. 

Opikiok  of  the  Court  by  William  Booebs  Clay, 
CoiiMiBSiOKSB — ^Affirming  on  original  and  cross-appeals. 

On  March  25,  1887,  James  A.  Justice  and  wife  con- 
veyed to  Eliza  Batliff  a  tract  of  land  located  in  the 
comity  of  Pike.  The  deed,  after  describing  the  land  con- 
veyed contains  the  following  provision : 

"Excepting  one-half  acre  of  land  at  the  grave,  in- 
cluding the  graveyard,  with  privileges  of  passing  to  and 
from  said  graveyard;  nnto  the  second  party,  her  heirs 
and  assigns  forever,  together  with  all  its  appurtenances 
thereunto  belonging,  except  the  said  half  an  acre  at  the 
graveyard,  to  her  heirs  and  assigns  forever." 

Subsequently  Eliza  Ratliff  married  A.  J.  Charles,  and 
J^he  and  her  husband  conveyed  the  property  to  Florence 
Charles  Damron,  the  deed  to  take  effect  upon  their 
death. 
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Alleging  that  he  was  the  owner  of  one-half  acre  of 
land,  indnding  the  graveyard,  and  of  a  right  of  passway 
to  and  from  the  graveyard,  and  that  the  defendants, 
Luther  Damron,  Florence  Damron,  and  A.  J.  Charles, 
had  wrongfully  obstructed  his  passway  by  building  a 
barbed-wire  fence,  plaintiff,  J.  A.  Justice,  brought  this 
action  against  the  defendants  to  enforce  his  right  of  pass- 
way  to  and  from  the  graveyard,  and  to  have  laid  oflf  to 
him  one-half  acre  of  ground  at  the  graveyard.  On  final 
hearing  the  chancellor  adjudged  that  plaintiflf  was  en- 
titled to  have  laid  off  for  graveyard  purposes  alone  one- 
half  acre  in  a  square  including  the  graveyard.  Commis- 
sioners were  appointed  to  survey  and  locate  the 
half  acre  of  ground,  the  site  for  a  gate,  and  the  route 
from  the  graveyard  to  the  public  road.  Plaintiff  was 
authorized  to  erect  a  gate  leading  from  the  public  road. 
The  duty  of  maintaining,  closing  and  fastening  the  gate 
was  imposed  on  him.  From  this  judgment  the  defend- 
ants appeal  and  the  plaintiffs  prosecute  a  cross-appeal. 

One  of  the  main  contentions  of  defendants  is  that, 
as  plaintiff  owns  land  adjoining  the  land  of  defendants, 
and  it  is  practicable  for  him  to  go  over  his  own  land  and 
then  go  over  defendants*  land  for  only  a  short  distance 
in  order  to  reach  the  graveyard,  he  should  not  have  been 
adjudged  a  passway  from  the  public  road,  but  only  from 
the  nearest  point  on  his  own  land.  "We  see  no  merit  in 
this  contention,  for  the  passway  was  not  made  to  depend 
upon  the  ownership  of  the  adjoining  land,  or  made  ap- 
purtenant thereto.  The  right  of  passway  was  entirely 
independent  of  the  adjoining  land.  Though  plaintiff 
might  sell  the  adjoining  land,  he  would  still  have  the 
privilege  of  going  to  and  from  the  graveyard  over  the 
land  of  the  defendants. 

The  evidence  shows  that  the  graveyard  is  about  200 
5'ards  from  the  public  road.  There  had  been  a  passway 
from  the  public  road  up  to  the  graveyard.  Defendants 
built  a  barbed-wire  fence  obstructing  plaintiff's  ingress 
and  egress  along  this  route.  Defendants  insist  that  they 
offered  plaintiff  another  route  to  the  graveyard,  which, 
though  somewhat  longer,  was  altogether  practicable  and 
feasible.  This  plaintiff  denies.  On  the  question  of  ob- 
struction we  see  no  reason  J;o  disturb  the  finding  of  tiie 
chancellor,  and  since  plaintiff  was  forced  to  bring  the 
action  in  order  to  enforce  his  right  of  passway,  and  suc- 
ceeded in  establishing  his  claim,  it  was  proper  that  tiie 
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costs  of  the  action,  including  the  cost  of  laying  off  the 
half-^cre  of  ground  and  establishing  the  route  to  the 
graveyard,  should  be  adjudged  against  defendants. 

The  court  did  not  err  in  imposing  on  plaintiff  the 
duty  of  erecting,  maintaining,  closing  and  fastening  the 
gate  at  the  public  road.  The  deed  contains  no  stipuliEi- 
tion  to  the  contrary,  and,  in  the  absence  of  such  stipula- 
tion, those  duties  devolve  upon  the  owner  of  the  passway. 
14  Cyc,  1210;  Eowe  v.  Nally,  81  Md.,  367,  32  Atl.,  198; 
Brill  v.  BrUl,  108  N.  Y.,  511,  15  N.  E.,  538;  Maxwell  v. 
McAtee,  9  B.  Mon.,  20,  48  Am.  Dec,  409. 

Plaintiff  also  insists  on  his  cross-appeal  that  he 
should  have  been  adjudged  the  title  to  the  half -acre  of 
ground  without  any  restriction  as  to  its  use.  If  plain- 
tiff's title  be  absolute,  it  follows,  of  course,  that  he  may 
not  only  abandon  the  graveyard  and  still  retain  the  pos- 
session of  the  right  of  way  to  it,  but  may  sell  it  and  con- 
vey it  to  strangers  to  be  used  for  that  or  any  other  pur- 
pose. This  construction  of  the  deed  cannot  be  sustained. 
Considering  its  language,  and  the  circumstances  of  the 
parties,  we  think  it  clear  that  the  intention  of  the  parties 
was  to  indicate  with  reasonable  certainty  the  purpose  for 
which  the  half-acre  was  excepted.  ^  While  it  may  be  true 
that  the  title  to  the  half -acre  remains  in  plaintiff,  yet  the 
parties  had  a  right  to  annex  a  condition  to  its  use  and 
enjoyment.  In  the  case  of  Btown,  &c.  v.  Anderson,  88 
Ky.,  577,  where  similar  language  was  employed,  we  so 
ruled;  and  that  case  cannot  be  distinguished  from  this. 
It  fonows  that  the  chancellor  properly  adjudged  that 
the  half-acre  of  ground  excepted  from  the  provisions  of 
the  deed  should  be  laid  off  to  the  plaintiff  for  use  only 
as  a  graveyard. 

Judgment  affirmed,  both  on  original  and  cross-ap- 
peals. 


Biggs  V.  Commonwealth. 

(Decided  Jauaaiy  12,  1915.) 
Appeal  from  Carter  Circuit  Court. 

Crfanliial  Law — ^Indeterminate  Sentence — ^Instruction. — Under  tbe 
indeterminate  sentence  law  the  jury,  after  being  first  advised  of 
the  minlmam  and  maximum  punishment  fixed  by  law,  should  be  in- 
stnicted  if  they  find  the  defendant  guilty    to    fix    a    minimum 
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sentence  for  any  time  in  their  discretion  under  the  maTifniifi^  and 
not  less  than  the  minimum  sentence  iized  by  law  and  a  muxifn^iin 
sentence  for  any  time  in  their  discretion  greater  than  the  minimum 
sentence  but  not  more  than  the  niaTftnituff  punishment  fixed  by  law. 

O.  W.  B.  WOLFFORD,  SCOTT  &  HABflLTON  and  CALHOUN  B. 
WILHOIT  for  appellant 

JAMES  OARNBTT,  Attorney  General,  for  appellee. 

Opiniok  of  THE  CouBT  BY  JuDGE  Cabboll — ^Bevereiiig. 

This  is  a  second  appeal  of  this  case.  The  opinion 
on  the  former  appeal  may  be  found  in  159  Ky.,  836,  and, 
as  the  facts  are  fnlly  stated  in  that  opinion  and  the  evi- 
dence on  the  trial  from  which  this  appeal  is  prosecuted 
is  the  same  as  the  evidence  on  the  trial  from  which  the 
first  appeal  was  prosecuted,  it  is  not  necessary  to  en- 
cumber this  opinion  with  a  re-statement  of  the  facts. 

Several  errors  are  relied  on  for  reversal,  but  the  only 
substantial  one  is  found  in  instruction  number  Iwo.  la 
that  instruction,  which  advised  the  jury  of  their  right 
to  find  the  defendant  guilty  of  voluntary  manslaughter, 
they  were  told  that  if  they  did  find  him  guilty  of  volun- 
tary manslaughter,  they  should  "say  in  their  verdict 
that  he  shall  be  confined  in  the  penitentiary  for  a  period 
of  not  less  than  two  nor  more  than  twenty-one  years.*' 
And  the  jury  returned  the  following  verdict:  "We,  the 
jury,  agree  to  find  the  defendant.  Buck  Biggs,  guilty  un- 
der instruction  of  the  court  number  two,  and  fix  his  pun- 
ishment at  confinement  in  the  penitentiary  for  a  period 
of  not  less  than  two  nor  moje  than  twenty-one  ye^rs." 

The  crime  for  which  appellant  was  indicted  and  con- 
victed was  committed  on  May  25,  1914,  which  was  after 
the  indeterminate  sentence  law  of  1914,  now  section  1136 
of  the  Kentucky  Statutes,  went  into  effect,  and  so  -much 
of  this  act  as  is  pertinent  to  the  question  under  consid- 
eration reads : 

**If  the  jury  find  the  defendant  guilty,  they  shall  fix 
and  render  against  the  defendant  an  indeterminate  sen- 
tence or  judgment  of  imprisonment  in  the  penitentiary 
for  an  indefinite  term,  stating  in  such  verdict  the  mini- 
mum and  maximum  limits  thereof,  but  the  said  minimum 
time  shall  not  be  less  than  the  minimum  time,  nor  the 
maximum  time  greater  than  the  maximum  time'  of 
imprisonment  prescribed  by  law  for  the  punishment  of 
the  offense  stated  in  the  verdict,  and,  as  the  maximum 
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time  of  imprisonment^  the  term  now  or  hereafter  pre- 
scribed by  law  as  the  maximum  term  of  imprisonment 
for  the  punishment  of  such  offense,  and  thereupon  the 
court  shall  render  a  judgment  in  conformity  with  such 
verdict." 

Under  this  act  when  the  statute  fixes  a  minimum  and 
a  maximum  punishment  for  an  offense,  as,  for  example, 
voluntary  manslaughter,  the  punishment  for  which  is 
confinement  in  the  State  penitentiary  for  a  term  of  not 
less  than  two  nor  more  than  twenty-one  years,  the  jury 
have  the  right  to  fix  the  minimum  sentence  at  any  pe- 
riod under  twenty-one  years  and  not  less  than  two  years, 
and  the  maximum  sentence  at  any  period  over  the  mini- 
mjsm  sentence,  but  not  greater  than  twenty-one  years. 
Or,  to  state  it  differently,  the  jury  may  fix  the  miTiiTnTiTn 
punishment  at  two,  or  five,  or  ten,  or  twelve,  or  even 
twenty  years,  and  they  may  fix  the  maximum  punishment 
at  any  time  they  desire  greater  than  the  minimum  pun- 
ishment, but,  of  course,  cannot  exceed  the  maximum  pun- 
ishment fixed  by  law.  So  that  a  jury  might  find  the  de- 
fendant guilty  of  voluntary  manslaughter  and  fix  his 
punishment  at  confinement  in  the  penitentiary  for  a  term 
of  not  less  than  two  nor  more  than  five  years,  or  for  a 
term  not  less  than  five  nor  more  than  ten  years,  or  for  a 
term  not  less  than  ten  nor  more  than  twenty-one  years. 
But,  under  the  instructions,  the  jury  were  told,  in  effect, 
that,  if  they  found  the  defendant  guilty  of  voluntary 
manslaughter,  they  must  fix  the  minimum  punishment 
at  two  and  ttie  maximum  at  twenty-one  years,  and  it 
seems  quite  evident  from  the  verdict  of  the  jury,  which 
followed  the  wording  of  the  instruction,  that  they  were 
under  the  impression  that  they  were  confined  to  fixing  the 
minimum  punishment  at  two  and  the  maximum  punish- 
ment at  twenty-one  years.  But,  whether  the  jury  had  this 
view  of  the  instruction  or  not,  it  did  not  correctly  state 
the  law  as  declared  in  the  indeterminate  sentence  act. 

The  jury  should  have  been  advised  by  the  instruction 
that,  if  they  found  the  defendant  guilty  of  voluntary 
manslaughter,  they  should  fix  a  minimum  sentence  for 
any  time  in  their  discretion  under  twenty-one  years  and 
not  less  than  two  years,  and  a  maximum  sentence  for  any 
time  in  their  discretion  greater  than  the  minimum  sen- 
tence and  not  more  tiian  twenty-one  years.  Under  an  in- 
struction such  as  should  have  been  given  the  jury  might 
have  fixed  the  TniniTnTiTn  sentence  at  two  years  and  the 
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maximnm  sentence  at  any  period  from  over  two  to 
twenty'-one  years,  and  need  not  have  fixed  the  maximum 
at  twenty-one  years  as  the  instruction  apparently  told 
them  they  must  do. 

We  also  think  the  court  should  have  permitted  the 
affidavit  for  a  continuance  to  he  read  when  it  was  of- 
fered, although  it  was  offered  out  of  time. 

Instruction  No.  3,  on  the  subject  of  the  right  of  ap- 
pellant to  kill  the  deceased  in  defense  of  his  brother,  is 
also  erroneous.  On  another  trial  the  court  should  in- 
struct the  jury  on  this  point  in  the  manner  and  form  laid 
down  in  Arnett  v.  Commonwealth,  137  Ky.,  270 ;  Stanley 
v.  Commonwealth,  86  Ky.,  440;  Pace  v.  Com.,  89  Ky.,  204. 

The  judgment  is  reversed  with  directions  for  a  new 
trial  in  conformity  with  this  opinion. 


CampbeU  v.  Commonwealth. 

(Decided  Januaiy  13,  1915.) 

Appeal  from  Perry  Circuit  Court. 

1.  New .  Trial-— Capital  Offense — ^Trial  for— Reparation  of  Jnrr— 
When  Ground  for  New  Trial.— Where  on  the  trial  of  the  accoscd 
under  an  indictment  for  murder,  the  officer  in  charge  of  the  Jury 
left  eleven  of  them  at  night»  unattended  and  unguarded  from 
intrusion,  in  the  room  of  the  house  where  they  were  boarded,  and 
took  the  twelfth  juror  to  a  drug  store  two  or  three  hundred  yards 
distant,  and  permitted  him  to  remain  there  long  enough  to  pur- 
chase and  eat  ice  cream,  before  returning  with  him  to  the  eleven 
jurors  at  the  boarding  house;  and  on  yet  another  occasion,  in 
conducting  the  jury  to  their  boarding  house,  during  a  recess  of  the 
court,  permitted  a  juror  to  straggle  at  a  distance  of  eight  feet 
behind  the  other  eleven  and  hold  a  conversation  with  an  out- 
sider, not  in  the  presence  or  hearing  of  the  officer,  these  derelic- 
tions of  duty  on  the  part  of  the  latter  caused  such  a  separation 
of  the  jury  as  to  entitle  the  accused  to  a  new  trial. 

2.  New  Trial— Opportunity  for  Interference  With  Jury— What  Com- 
monwealth Must  Show. — ^Where  a  separation  of  the  jury  has  been 
aUowed  by  the  officer  in  charge  of  them,  the  court,  trying  the 
case,  cannot  afford  to  speculate  as  to  what  might  or  might  not 
have  been  done  by  evilly  disposed  persons  to  improperly  influence 
the  verdict  of  the  jury.  In  such  case  it  devolves  upon  the  Com- 
monwealth to  show  that  such  separation  gave  no  opportunity  for 
the  exercise  of  Improper  Influences  on  them. 

E.  E.  HOGG,  J.  E.  JOHNSON  and  T.  J.  EVERSOLE  for  appellant. 

JAMES  GARNETT.  Attorney  General,  and  OVERTON  S.  HOGAN, 
Assistant  Attorney  General,  for  appellee. 
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Opikion  of  the  Coitbt  by  Judge  Settle — ^Reversing. 

On  the  6th  day  of  September,  1913,  the  appellant, 
Green  Campbell,  a  resident  of  Perry  connty,  shot  and 
killed  Green  Morris  in  that  connty.  At  the  sneceeding 
term  of  the  Perry  Circuit  Conrt  he  was  indicted  for  the 
homicide,  the  crime  charged  being  murder.  His  trial 
occurred  at  a  subsequent  term  of  the  court  and  resulted 
in  a  verdict  finding  him  guilty  of  voluntary  man- 
slaughter, following  which,  by  ind-eterminate  sentence 
and  judgment  of  the  court,  his  punishment  was  fixed  at 
confinement  in  the  penitentiary  not  less  than  two  nor 
more  than  twenty-one  years.  From  that  judgment  and 
the  refusal  of  the  circuit  court  to  grant  him  a  new  trial 
he  has  appealed. 

The  grounds  urged  for  the  new  trial  and  now  relied 
on  for  a  reversal  of  the  judgment  of  conviction  are :  1. 
The  verdict  of  the  jury  was  flagrantly  against  the  evi- 
dence. 2.  The  court  did  not  properly  instruct  the  jury. 
3.  The  court  erred  in  overruling  appellant's  motion  and 
grounds  for  a  new  trial.  The  third  of  thesQ  grounds  will 
first  be  considered. 

It  is  insisted  for  appellant  that  the  court  should  have 
panted  him  a  new  trial  because  of  the  misconduct  of 
K.  C.  Combs  in  permitting  the  jury  to  be  separated  and 
one  of  them  to  be  talked  to  apart  from  the  others,  while 
in  his  charge.  It  appears  from  the  record  that  by  agree- 
ment of  appellant  and  the  Commonwealth  Combs  was 
sworn  and  placed  in  charge  of  the  jury  after  it  was  ac- 
cepted and  sworn,  and,  although  both  he  and  the  jury 
were  by  the  court  given  the  proper  admonition  required 
in  such  a  case,  it  appears  from  affidavits  that  were  filed 
m  rapport  of  the  motion  and  grounds  for  a  new  trial 
that  on  one  occasion,  during  the  trial  and  at  night  while 
the  conrt  was  not  in  session,  Combs,  after  taking  the 
jury  to  the  house  where  they  were  boarded,  left  eleven 
of  them  in  a  room  thereof,  unguarded  and  unsecured 
from  intrusion,  and  himself  took  the  twelfth  juror,  Clark 
Gay,  to  a  drug  store  two  hundred  or  three  hundred  yards 
distant  from  the  boarding  house,  where  (Jay  was  per- 
mitted to  purchase  a  saucer  of  ice  cream  and  remain  in 
the  dmg  store  long  enough  to  eat  it,  following  which 
Combs  returned  with  him  to  the  boarding  house,  where 
they  rejoined  the  other  eleven  jurors.  It  also  appears 
from  another  of  the  affidavits  that  on  yet  another  occa- 
sion during  the  trial  and  while  Combs  had  charge  of 
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the  jury  and  was  conducting  them  to  their  boarding 
house,  one  of  the  jurors,  who  was  walking  about  eight 
feet  behind  the  other  eleven,  was  joined  by  another  man, 
not  of  the  jury  and  unknown  to  the  affiant,  who  walked 
by  his  side  for  some  distance  and  appeared  to  engage  him 
in  conversation. 

A  counter-affidavit  from  Combs  was  filed,  in  which  he 
admitted  leaving  eleven  of  the  jurors  in  a  room  of  the 
boarding  house  unattended,  while  he  accompanied  Oay, 
the  twelfth  juror,  to  the  drug  store,  where  they  remained 
long  enough  for  Gay  to  purchase  and  eat  the  ice  cream, 
after  which  they  returned  to  the  other  eleven  jurors  at 
the  boarding  house.  Combs'  affidavit  contained  the 
further  statement  that  he  and  Gay  were  not  away  from 
the  boarding  house  exceeding  five  minutes,  and  that  at 
no  time  during  their  absence  therefrom  was  Gay  ap- 
proached or  talked  to  by  any  one  about  appellant's  trial, 
or  on  any  subject  connected  with  the  case. 

We  think  it  patent,  however,  that  Combs  labored  un- 
der a  mistake  as  to  the  time  he  and  Gay  were  absent  from 
the  boarding  house,  for  it  is  improbable  that  they  could 
have  walked  the  distance  of  two  or  three  hundred  yards, 
remained  in  the  drug  store  long  enough  for  the  ice  cream 
to  be  purchased  and  eaten  by  Gay,  and  then  returned 
the  same  distance  to  the  boarding  house,  in  five  min- 
utes' time.  Be  this  as  it  may,  the  facts  disclosed  by  the 
affidavits  filed  in  appellant's  behalf  and  those  admitted 
by  Combs'  affidavit  show  a  separation  of  the  jury  and 
that  Combs'  custody  of  them  was  so  lax  as  to  afford  op- 
portunities for  them  to  be  approached  and  corruptly  or 
otherwise  improperly  influenced  by  outsiders.  One  of 
these  opportunities  was  given  the  unknown  person,  who, 
by  reason  of  Combs'  inattention  to  his  duties,  was  seen 
to  walk  and  converse  with  a  juror  straggling  in  the  rear 
of  the  other  eleven.  Another  opportunity  for  interfer- 
ence with  the  jury  was  given  when  he  left  eleven  of 
them  unguarded  at  the  boarding  house  while  he  and  Gay 
visited  the  drug  store.  It  is  not  material  that  the  op- 
portunities referred  to  were  not  shown  to  have  been 
taken  advantage  of.  Courts  of  justice  cannot  afford  to 
speculate  as  to  what  might  or  might  not  have  been  done 
by  evilly  disposed  persons  in  improperly  influencing 
the  verdict  of  the  jury  under  such  circumstances.  Where, 
in  a  case  involving  a  capital  offense,  a  separation  of  the 
jury,  in  charge  of  an  officer  of  the  court,  has  occurred,  it 
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devolves  upon  the  Commonwealth  to  show  that  such  sep- 
aration gave  no  opportunity  for  the  exercise  of  im- 
proper influence  on  them. 

In  French  v.  Commonwealth,  100  Ky.,  63,  the  facts 
were  quite  similar  to  those  of  the  instant  case.  The 
accused  was  on  trial  for  murder  and  following  the  sub- 
mission of  the  case  to  the  jury,  a  juror  was  permitted 
by  the  verbal  assent  of  the  trial  judge,  and  in  charge  of 
a  deputy  sheriff,  to  go  to  his  place  of  business  in  the  city 
of  Louisville,  some  blocks  away  from  the  courthouse,  for 
a  purpose  necessary  to  his  business.  About  twenty  min- 
utes later  the  juror,  in  charge  of  the  deputy,  returned 
to  the  other  eleven  jurors  at  the  hotel  to  which  they  had 
been  taken.  The  accused,  upon  ascertaining  these  facts 
upon  the  following  morning,  and  before  the  jury  returned 
a  verdict,  made  a  motion  to  discharge  the  jury.  The  mo- 
tion was  overruled  and  a  Verdict  of  guilty  returned.  On 
appeal  we  held  that  this  separation  was  such  an  error 
as  compelled  a  reversal  of  the  judgment  In  the  opinion 
it  is  said: 

''Section  244  o{  the  Criminal  Code  provides  that  'on 
the  trial  of  offenses  which  are  or  may  be  punished  cap- 
itally, the  jurors,  after  they  are  accepted,  shall  not  be 
permitted  to  separate,  but  shall  be   kept   together,   in 
charge  of  the  proper  officers.    On  the  trial  of  other  felo- 
nies the  jurors,  before  the  case  is  submitted  to  them,  may 
be  permitted  to  separate,  in  the  discretion  of  the  court; 
but  after  the  case  is  submitted  they  shall  be  kept  together 
in  diarge  of  an  officer.    On  the  trial  of  misdemeanors  the 
jurors  may  be  permitted  to  separate  at  any  time  until 
finally  disdiarged,  or  the  court  may  order  them  to  be  kept 
together/    It  is  seen  that  on  the  trial  of  capital  offenses 
the  provision  id  explicit  that  the  jurors,  after  acceptance, 
shall  not  be  permitted  to  separate,  but  shall  be  kept  to- 
gether, and  the  only  provision  which  even  looks  toward 
an  exception  or  modification  is  found  in  Section  251, 
Criminal  Code,  which  is  as  follows :   'If,  after  retirement, 
one  of  the  jurors  become  so  sick  as  to  prevent  the  con- 
tinuance of  his  duty,  or  other  accident  or  cause  occur, 
preventing  them  being  kept  together,  or  if,  after  being 
kept  togetiier  such  a  length  of  time  as  the  court  deems 
proper,  they  do  not  agree  in  a  verdict,  and  it  satisfac- 
torily appear  that  there  is  no  probability  they  can  agree, 
the  court  may  discharge  the  jury;  or  if  the  sickness  of  a 
juror  be  temporary,  the  court  may  permit  him  to  sepa- 
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rate  from  the  other  jurors,  and  may  place  him  in  charge 
of  an  oflScer,  or  not,  in  its  discretion.'  We  are  not  dis- 
posed to  so  construe  this  section  as  to  prevent  the  court, 
by  order  of  record  made  in  the  presence  of  the  accused 
and  his  counsel,  from  permitting  a  separation  when  re- 
quired by  the  sickness  only  of  a  juror.  A  fair  construe-' 
tion  would  be  to  allow  it  when  such  separation  is  re- 
quired by  accident  or  other  cause  of  such  an  imperative 
character  as  would  be  the  sickness  of  the  juror.  Cer- 
tainly the  mere  convenience  or  comfort  of  a  juror  ought 
not  to  be  held  to  furnish  such  a  cause.  This  safeguard 
of  the  ancient  law,  alike  vitally  important  to  the  State 
and  to  the  accused,  must  not  be  impaired  or  frittered 
away.  Manifestly  the  occasion  here  furnishes  no  cause 
for  the  separation  within  a  fair  construction  of  the  law; 
and,  if  it  did,  it  must  yet,  in  all  cases  of  separation,  be 
shown  clearly  by  the  State  that  no  opportunity  has  been 
afforded  for  the  exercise  of  improper  influences  on  the 
juror.  The  explanations  offered  here  for  traveling  about 
the  street  are  indefinite,  if  not  evasive.  It  is  proper  to 
say  that  no  actual  wrong  or  evil  motive  isi  imputed  to  the 
juror  or  deputy  in  this  case.*' 

It  is  true  that  in  numerous  other  cases  this  court  has 
held  that  where  there  has  been  a  separation  of  the  jury, 
even  in  a  capital  case,  it  was  without  jurisdiction  to  re- 
view the  ruling  of  the  circuit  court  in  refusing  the  ac- 
cused a  new  trial  for  that  cause,  where  the  separation 
of  the  jury  was  first  brought  to  the  attention  of  that 
court  on  motion  for  a  new  trial.  Brown  v.  Common- 
wealth, 122  Ky.,  626;  Howard  v.  Commonwealth,  118 
Ky.,  1 ;  Curtis  v.  Commonwealth,  23  R.,  267 ;  Vinegar  v. 
Commonwealth,  104  Ky.,  106;  Kennedy  v.  Common- 
wealth, 14  Bush,  340.  But  this  was  because  such  juris- 
diction was  expressly  denied  by  Section  281,  Criminal 
Code.  Now,  however,  under  that  section,  as  amended 
by  the  act  of  March  23,  1910  (Acts  1910,  page  269),  the 
rulings  of  the  circuit  court  on  motions  for  a  new  triab 
are  subject  to  exceptions,  and  any  error  of  that  court  in 
refusing  a  new  trial,  moved  for  on  the  ground  we  are 
now  considering,  even  though  first  brought  to  the  atten- 
tion of  the  circuit  court  on  the  motion  for  a  new  trial, 
may  be  reviewed  by  this  court.  Wilson  v.  Common- 
wealth, 140  Ky.,  1;  Commonwealth  v.  Harris,  147  Ky., 
702;  Blanton  v.  Commonwealth,  147  Ky.,  812;  Collins  v. 
Commonwealth,  143  Ky.,  60 ;  Gleason  v.  Commonwealth, 
145  Ky.,  128;  Miracle  v.  Commonwealth,  148  Ky.,  253. 
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If  correct  in  the  conclusion  that  the  ruling  of  the  cir- 
coit  court  in  refusing  appellant  a  new  trial,  because  of 
the  separation  of  the  jury  under  the  circumstances  man- 
ifested by  the  evidence,  was  prejudicial  error,  it  neces- 
sarily follows  that  the  judgment  appealed  from  must  be 
reversed  upon  that  ground ;  and  with  respect  to  the  first 
ground  urged  for  a  reversal,  without  expressing  an  opin- 
ion as  to  the  weight  or  effect  of  the  evidence,  it  is  suffi- 
cient to  say  that  upon  another  trial  it  will  authorize  the 
submission  of  the  case  to  the  jury.  As  to  the  complaint 
made  in  the  second  ground  for  a  reversal,  we  deem  it  only 
necessary  to  say  that,  in  our  opinion,  the  instructions 
given  on  the  last  trial  are  free  from  objection,  and  that 
they,  on  the  whole,  advised  the  jury  of  all  the  law  appli- 
cable to  this  case. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remarded  for  a  new  trial  consistent  with  the 
opinion. 


Walker,  et  aL  v.  Omimonwealth. 

(Decided  Januaiy  13,  1916.) 
Appeal  from  Carter  Circuit  Court. 

1.  Perjury— FWse  Swearing— Trial  Under  Indictment  for— Instnic. 
tlons. — On  the  trial  of  one  Indicted  for  false  swearing,  it  was  error 
In  the  court  to  fail  to  instruct  the  jury  that  before  they  could  con- 
▼let  the  accused  his  guilt  must  be  established  beyond  a  reasonable 
doabt  by  the  testimony  of  two  witnesses,  or  of  one  witness  and 
strong  corroborating  circumstances. 

2.  Perjury — False  Swearing— Indictment  for— Improper  Joinder. — 
False  swearing  or  perjury  is  not  an  offense  for  which  two  or  more 
persons  can  be  jointly  indicted.  The  offense  can  only  be  committed 
by  an  indiyidual  in  his  individual  capacity.  The  crime  being  dis- 
tinct, several  persons  cannot  be  joined,  only  one  can  be  made  de- 
fendant 

IL  L.  WOODS  for  appellant,  William  Walker. 

CALHOUN  B.  WILHOIT  for  appeUant,  Dave  Hall. 

R.  T.  KENNARE  for  appellant,  Dave  Hall. 

JAMES  GARNETT,  Attorney  General,  for  appellee. 

Opinion  of  the  Coukt  by  Judge  Setti^e — Reversing. 
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Appellants,  Bill  Walker  and  Dave  Hall,  were  jointly 
indicted  by  the  grand  jury  of  Carter  county  for  the  crime 
of  false  swearing,  and,  upon  being  jointly  tried,  were 
each  found  guilty  by  the  verdict  of  the  jury,  their  pun- 
ishment being  fixed  by  judgment  of  the  court  at  impris- 
onment in  the  penitentiary  for  one  year  each.  They 
were  refused  a  new  trial  and  both  have  appealed. 

Without  discussing  all  the  grounds  urged  for  a  now 
trial,  and  now  relied  on  for  a  reversal,  it  is  sufficient  to 
say  that  the  complaint  that  the  circuit  court  failed  to 
properly  instruct  the  jury  as  to  all  the  law  of  the  case 
must  be  sustained.  In  other  words,  the  trial  court  did 
not  instruct  the  jury,  as  it  should  have  done,  that  before 
they  could  convict  either  of  the  defendants  in  this  case, 
their  guilt  must  be  established  beyond  a  reasonable 
doubt  by  the  testimony  of  two  witnesses,  or  of  one  wit- 
ness and  strong  corroborating  circumstances.  This 
omission  will  compel  the  reversal  of  the  judgment*  As 
said  in  Goslin  v.  Commonwealth,  121  Ky.,  698: 

**This  is  an  old  rule  of  evidence,  and  therefore  a  rule 
of  law,  applicable  to  the  rights  of  persons  as  well  as  to 
the  rights  of  property.  It  is  not  merely  a  technical  rule, 
but  one  of  substantial  justice,  and  founded  upon  a  safe 
and  wise  public  policy.  Not  only  would  it  be  unsafe, 
as  it  is  sometimes  said  of  it,  that  one  man's  oath  in  such 
matter  should  outweigh  another's,  which  is  possibly  not 
entirely  satisfactory,  in  view  of  the  fact  that  it  may  do 
so  in  respect  to  property,  or  even  life,  but  it  is  a  matter 
of  first  importance  in  the  administration  of  justice  that 
witnesses  should  feel  themselves  safe  m  testifying  to 
their  own  conception,  recollection,  and  honest  belief  as 
to  the  facts  forming  the  subject  of  inquiry  in  the  courts. 
If  it  were  so  that  one  man  could  be  convicted  of  perjury 
or  false  swearing  by  the  oath  alone  of  another  who  tes- 
tifies to  the  contrary,  the  timid  and  the  humble  and  ob- 
scure would  not  feel  safe,  and  would  not  be  safe,  in 
p:iving  their  testimony  where  it  might  be  opposed  by 
that  of  one  of  influence  and  prominence.  It  is  right 
that  the  jury,  or  other  tribunal  trying  the  fact,  should 
have  the  privilege  of  weighing  the  evidence,  or  dis- 
crediting one  witness  entirely  and  believing  another,  ac- 
cording to  the  probability  of  the  matter  as  it  seems  to 
them;  but  if  the  law  allowed  that  one  man's  oath  might 
convict  another  of  perjury  or  false  swearing,  the  effect 
would  be  to  deter  the  timid  and  obscure  person,  and  to 
that  extent  retard  the  administration  of  pure  justice. 
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It  would  deprive  the  court  or  jury,  in  many  instances, 
of  a  full  hearing  from  all  who  might  have  knowledge  as 
witnesses  of  the  facts  being  tried.  •  •  •  This 
wise  old  rule  of  the  common  law  is  one  whidi  this 
court  has  always  recognized  and  enforced.  It  applies 
alike  to  prosecutions  for  false  swearing  and  perjury; 
for  those  offenses  are  alike,  and  the  principles  and  policy 
of  the  law  applicable  to  one,  save  wherein  modified  by 
statute,  apply  to  the  other.  (Conmionwealth  v.  Davis, 
92  Ky.,  460, 13  Ky.  Law  Bep.,  676, 18  S.  W.,  10.) '' 

Although  instruction  No.  1  is  not  specifically  objected 
to,  as  the  appellants  will  doubtless  be  further  prose- 
cuted, we  deem  it  proper  to  say  that  the  instruction  in- 
correctly submitted  to  the  decision  of  the  jury  the  ques- 
tion whether  the  false  stateno^nts  alleged  to  have  been 
made  by  the  appellants  were  made  in  answer  to  ques- 
tions **that  could  be  legally  asked."  It  was  the  duty 
of  the  court  to  determine  whether  the  questions  to 
which  they  made  the  false  answers,  if  any,  were  such 
as  could  legally  be  asked  them.  So  the  words  quoted 
should  have  been  omitted  from  the  instruction  and  the 
words  "were  asked  them*'  substituted  therefor.  In  ad- 
dition, the  instruction  should  have  advised  the  jury  in 
clearer  language  that^  in  order  to  find  the  appellants 
guilty,  it  was  not  only  necessary  that  they  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  state- 
ments made  by  them  were  false,  but  also  that  they 
(appellants)  knew  them  to  be  false  when  made. 

We  find  no  merit  in  appellants*  complaint  of  the  trial 
court's  refusal  of  the  peremptory  instruction  asked  by 
them.  Witiiout  expressing  an  opinion  as  to  the  weight 
or  effect  of  the  evidence,  we  think  it  was  suflScient  to 
authorize  the  submission  of  the  case  to  the  jury,  although 
we  are  constrained  to  set  aside  the  verdict  and  direct 
a  new  trial  because  of  the  court's  failure  to  properly 
instruct  theuL 

While  the  appellants  make  no  complaint  of  their 
being  jointiy  indicted  for  the  crime  charged,  we  think 
the  joinder  was  unauthorized.  The  offense  charged  is 
not  an  offense  in  which  two  or  more  persons  may  par- 
ticipate, and  for  which  they  may  be  jointly  indicted  or 
tried^  as  in  murder  or  other  crimes,  in  the  conmiission 
of  which  there  may  be  accomplices  or  accessories.  False 
swearing  or  perjury  is  an  offense  which  can  only  be 
committed  by  an  individual  in  his  individual  capacity. 
Ab  said  in  Boberson's  Criminal  Law,  Section  349: 
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**The  crime  being  distinct,  several  persons  cannot 
be  joined.  Only  one  can  be  made  defendant  Even  sup- 
posing two  persons  do  swear  jointly  to  the  same  affidavit, 
it  is  impossible  to  suppose  that  they  did  so  at  the  same 
moment  of  time,  so  as  to  make  the  offense  exactly  joint '^ 
Wharton  Grim.  Law,  Section  1253. 

In  view  of  this  conclusion,  upon  the  return  of  the 
case  to  the  court  below,  the  present  indictment  should 
be  dismissed  and  the  case  remanded  to  the  grand  jury, 
that  appellants  may  be  separately  indicted  for  the  of- 
fense charged. 

Appellants'  complaint  of  the  refusal  of  the  circuit 
court  to  grant  them  the  continuance  asked  will  not  be 
considered,  as  they  will  have  ample  opportunity  to  pro- 
cure the  attendance,  for  the  next  trial,  of  all  tiieir  wit- 
nesses who  were  absent  at  the  last  trial. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial  and  further  pro- 
ceedings consistent  with  the  opinion. 


Omimonwealth  v.  TidwelL 

(Decided  January  18,  1916.) 
Appeal  from  Livingston  Circuit  Court. 

1.  Fklse  Pretenses — ^Indictment  for— When  Defective. — ^An  in- 
dictment for  obtaining  money  by  false  pretenses,  which 
charges  the  defendant  with  inducing  the  prosecutrix  to 
buy  of  him  a  picture  and  picture  frame,  at  a  price  not  greater 
than  its  actual  value,  by  falsely  representing  to  her  that  a  person 
or  company,  unnamed,  whom  he  represented,  would  at  some  time 
in  the  future,  not  indicated,  give  her  a  Singer  sewing  machine, 
does  not  state  an  ofTense  under  the  statute;  hence,  a  demurrer 
to  such  indictment  was  properly  sustained. 

2.  False  Pretenses — False  Promise — ^VHien  Not  a  F^lse  Pretense. — ^A 
false  promise  to  do  something  resting  upon  an  event  to  happen 
in  the  future,  is  not  within  the  statute  denouncing  false  pre- 
tenses, unless  it  is  coupled  with  a  false  statement  or  representa- 
tion as  to  a  past  or  existing  fact,  or  facts,  which  induces  another 
to  rely  upon  the  false  promise,  and  by  reason  thereof,  be  defrauded 
and  deprived  of  his  money  or  property. 

JAMES  GARNETT,  Attorney  General;    CHARLES  H.  MORRIS^ 
Assistant  Attorney  General,  and  JOHN  L.  GRAYOT  for  appellant. 

HENDRICK  &  NICHOLS  for  appeUee. 
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Qfikion  op  the  Coubt  by  Judge  Settle — ^Affirming. 

The  grand  jury  of  Livingston  county,  at  the  July 
term,  1913,  of  the  circuit  court  thereof,  returned  against 
the  appellee,  G.  W.  Tidwell,  the  following  indictment: 

"The  Grand  Jurors  of  the  County  of  Livingston,  in 
the  name  and  by  the  authority  of  the  Commonwealth  of 
Kentucky,  accuse  G.  W.  Tidwell  of  the  crime  of  Ob- 
taining Money  by  False  Pretenses,  Statements  and 
Tokens,  committed  in  manner  and  form  as  follows,  to- 
vnti   The  said  Tidwell,  in  the  said  County  of  Livingston, 

on  the day  of  June,  1913,  and  before  the  finding  of 

this  indictment,  did,  by  false  pretenses,  statements  and 
tokens,  with  intentions  to  commit  a  fraud,  obtain  from 
Mrs.  Tom  Champion  twelve  dollars  and  seventy  cents 
in  money.  United  States  Currency,  which  may  be  the 
subject  of  Larceny,  by  stating,  representing  and  pre- 
tending to  the  said  Mrs.  Tom  Champion  that  she  would 
receive  a  Singer  Sewing  Machine  from  the  persons  he 
was  representing  if  she  would  pay  to  and  deliver  to  him 
said  aniount  in  payment  for  an  enlarged  picture  and 
picture  frame,  which  said  statement,  representation  and 
pretense  was  false  and  untrue,  and  so  known  to  be  by 
said  G.  W.  Tidwell  when  he  made  it,  for  in  truth  and  in 
fact  Mrs.  Tom  Champion  would  not  and  did  not  receive 
a  Singer  Sewing  Machine,  or  any  Sewing  Machine,  from 
the  person  he  was  representing  on  payment  to  said  G. 
W.  Tidwell  of  the  said  amount  of  money  aforesaid  as 
paynoent  for  an  enlarged  picture  frame,  and  the  said 
G.  W.  Tidwell  well  knew  she  would  not,  and  that  said 
persons  he  was  representing  did  not  have  any  Singer 
Sewing  Machine  to  give  or  send  as  aforesaid.  The  said 
Mrs.  Tom  Champion,  believing  and  relying  on  the  state- 
ments, representations  and  pretenses  made  to  her  by 
said  G.  W.  Tidwell,  as  aforesaid,  delivered  and  gave 
to  him,  said  G.  W.  Tidwell,  twelve  dollars  and  70  cents 
in  money  and  the  said  G.  W.  Tidwell  received  and  ac- 
cepted and  kept  the  said  amount  of  money  as  given 
him  by  said  Mrs.  Tom  Champion.  At  the  time  the  said 
Mrs.  Tom  Champion  gave  and  delivered  the  said  money 
to  said  Tidwell  she  did  not  know  and  had  no  reasonable 
way  of  knowing  that  the  said  statements,  representee 
tions  and  pretenses  so  made  to  her  by  said  Tidwell  were 
false  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky." 
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Appellee  filed  a  demurrer  to  the  indictment^  which 
the  circuit  court  sustained,  and  from  the  judgment  man- 
ifesting that  ruling  the  Commonwealth  has  appealed. 

**  While  it  must  be  conceded  to  be  the  law  that  a  false 
promise  to  do  something,  resting  upon  an  event  to  hap- 
pen in  the  future,  is  not  within  the  statute  denouncing 
false  pretenses,  yet  it  is  equally  true  that  a  promise  of 
future  performance,  when  coupled  with  a  false  state- 
ment as  to  a  past  or  existing  fact  or  facts,  which  induces 
another  to  rely  upon  the  false  promise,  will,  in  connec- 
tion with  the  false  statement  as  to  the  existing  fact  or 
facts,  constitute  a  ^ false  pretense'  in  the  meaning  of  the 
statute,  and  conviction  thereon  may  be  had."  McDowell 
V.  Commonwealth,  136  Ky,,  8;  Smith  v.  Commonwealth, 
141  Ky.,  534;  Murphy  v.  Commonwealth,  96  Ky.,  29;  2nd 
Boberson's  Crim.  Law,  666. 

It  is  manifest  that  the  false  pretense  set  forth  in  the 
indictment  was  solely  as  to  a  future  event  It  will  be 
observed  that  appellee  represented  to  Mrs.  Champion 
that  she  would  receive  a  Singer  sewing  machine  from 
the  person  represented  by  him,  if  she  would  pay  him 
$12.70  for  an  enlarged  picture  and  picture  frame  which 
he  then  had  and  was  attempting  to  sell  her.  The  indict- 
ment does  not  give  the  name  of  the  person  whom  ap- 
pellee claimed  to  represent;  nor  does  it  allege  that  ap- 
pellee represented  that  he  or  such  person  then  had  the 
sewing  machine  Mrs.  Champion  was  to  receive;  nor  is  it 
therein  alleged  that  he  indicated  any  time  or  date  for 
the  delivery  to  her  of  the  sewing  machine.  Li  the  ab- 
sence of  an  averment  to  the  contrary,  the  presumption 
will  be  indulged  that  the  picture  and  frame  were  deliv- 
ered by  appellee  to  Mrs.  Champion  at  the  time  the  trans- 
action took  place  and  that  they  were  then  worth  the 
$12.70  which  she  paid  appellee  for  them. 

It  should  further  be  remarked  that  it  is  not  alleged 
in  the  indictment  that  the  representations  as  to  the 
existing  facts  were  false;  that  is,  that  there  were  any 
false  representations  made  by  appellee  as  to  the  char- 
acter or  value  of  the  picture  or  frame,  or  as  to  ap- 
pellee's ownership  thereof,  or  his  right  to  sell  same  to 
Mrs.  Champion ;  nor  is  it  alleged  in  the  indictment  that 
Mrs.  Champion  was  not  a  person  of  ordinary  intelli- 
gence and  prudence.  If  the  picture  and  frame  were,  as 
we  must  suppose,  of  the  value  of  $12.70,  Mrs.  Champion 
was  not  actually  defrauded  in  the  transaction.    As  the 
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indictment  does  not  allege  that  appellee  represented  the 
value  of  the  picture  and  frame  to  be  greater  than  it  was, 
or  that  it  was  in  fact  less  than  $12.70,  Mrs.  Champion, 
being  a  person  of  ordinary  intelligence,  must  be  pre- 
smned  to  have  known  what  they  were  worth  and  to  have 
willingly  paid  for  them  the  price  charged;  and,  if  the 
representation  of  appellee  that  there  would  be  a  future 
delivery  to  her  of  a  sewing  machine  was  an  inducement 
to  her  purchase  of  the  picture  and  frame,  its  delivery 
could  only  have  been  expected  as  a  bonus  and  not  as  a 
part  of  the  consideration  for  which  she  parted  with  the 
$12.70. 

The  indictment,  it  is  true,  alleges  that  the  statement 
of  appellee  that  Mrs.  Champion  would  receive  the  sew- 
ing machine  was  a  false  representation  and  that  the  ma- 
clune  was  never,  in  fact,  delivered  to  her,  but  this  false 
representation  was  solely  as  to  an  event  to  happen  at 
an  uncertain  time  in  the  future,  and  was,  therefore,  a 
mere  promise  of  future  performance,  unconnected  with  a 
false  statement  as  to  a  past  or  existing  fact,  for,  as  al- 
ready said,  there  was  no  false  statement  or  representa- 
tion made  by  him  as  to  his  right  to  sell  her  the  picture 
and  frame,  or  as  to  its  value.  We  are  of  opinion,  there- 
fore, that  the  facts  alleged  in  the  indictment  do  not  bring 
the  acts  of  appellee  within  the  statute  denouncing  false 
pretenses. 

We  do  not  agree  with  the  contention  of  appellant's 
counsel  that  this  case  is  controlled  by  the  opinion  in 
Commonwealth  v.  Murphy,  swpra.  In  that  case  the  de- 
fendant fraudulently  obtained  from  another  $1.25  by 
falsely  representing  to  him  that  he,  defendant,  then  pos- 
sessed authority  to  give,  and  would  give,  him  the  place 
of  night  watchman  at  a  railroad  depot;  the  money  be- 
ing, as  represented,  necessary  to  send  to  headquarters. 
There  was,  therefore,  in  that  case  a  false  representation 
by  Murphy  as  to  an  existing  fact,  namely,  that  he  had 
authority  to  procure  tiie  appointment  of  a  night  watch- 
man, coupled  with  wMch  was  the  further  false  pretense 
that  the  appointment  of  the  person  from  whom  he  ob- 
tained the  $1.25  would  be  made  in  the  future,  the  two 
combining  to  defraud  the  latter,  to  whom  the  false  rep- 
resentations were  made,  out  of  the  money  paid  Murphy 
by  hinL  Li  the  instant  case  there  were  no  fraudulent 
statements  or  representations  as  to  a  past  or  existing 
fact,  die  only  false  representation  alleged  consisting  in 
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a  false  promise  resting  upon  an  event  to  happen  at  an 
unnamed  time  in  the  future,  which  does  not  constitute 
a  false  pretense  in  the  meaning  of  the  statute. 

The  indictment  failing  to  charge  a  public  offense,  the 
demurrer  to  it  was  properly  sustained  by  the  circuit 
court,  wherefore,  the  judgment  is  affirmed. 


Buskirk  v.  Commonwealth. 

(Decided  January  13,  1915.) 

Appeal  from  Pike  Circuit  Court. 

1.  Constitutional  Law — ^Alteration  of  Liquor  Laws — Section  59  of  the 
Constitution  does  not  prohibit  the  General  Assembly  from  enact- 
ing a  general  law  relating  to  an  alteration  of  the  liquor  laws. 

2.  Constitutional  Law— Authority  of  Legislature  to  Enact  a  General 
Law  for  the  Alteration  of  the  Liquor  Laws. — Section  61  of  the 
Constitution  authorizes  the  Legislature  to  enact  a  law,  whereby 
the  sense  of  the  people  of  any  county,  city,  town,  district,  or  pre- 
cinct may  be  taken  as  to  whether  or  not  spirituous,  vinous  or 
malt  liquors  may  be  sold,  bartered,  or  loaned  therein  or  the  sale 
thereof  regulated. 

3.  Intoxicating  Llquors--^Manner  of  Repealing  Prohibitory  Law.— Sec- 
tion 2654  of  the  Kentucky  Statutes  authorizes  a  vote  to  be  taken 
as  to  whether  or  not  any  prohibition  law  in  force  in  any  county, 
city,  town,  district,  or  precinct  by  virtue  of  any  general  or  special 
act  or  acts  shall  become  inoperative. 

4.  Intoxicating  Liquors— Local  Prohibitory  Laws— ^jocal  prohibitory 
laws  relating  to  the  sale  of  liquors  enacted  by  the  General  Assem- 
bly prior  to  the  adoption  of  the  present  constitution,  remain  in 
force  until  annulled  as  provided  in  Chapter  SI,  of  the  Kentucky 
Statutes,  and  amendments  thereto. 

WHITT  &  SHANNON  for  appeUant 

JAMES  GARNETT,  Attorney  General,  and  R.  T.  CALDWELL,  As- 
sistant Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Beversing. 

At  the  September  term,  1914,  of  the  Pike  Circuit 
Court  the  appellant,  E.  W.  Buskirk,  was  indicted  by  the 
grand  jury  of  Pike  county,  and  charged  with  the  offense 
of  violating  the  local  option  law  by  selling  spirituous 
liquors  to  another  in  said  county  on  the  14th  day  of  Sep- 
tember, 1914,  the  same  being  a  territory  wherein  local 
option  was  in  force.    To  this  indictment  the  appellant 
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entered  a  plea  of  not  guilty,  and  upon  the  trial  of  the 
case  the  circuit  court  found  him  guilty  of  violating  the 
local  option  law  and  assessed  a  fine  of  $60.00  against  liim 
in  favor  of  the  appellee. 

For  the  purpose  of  the  trial  of  the  case  in  the  circuit 
court  the  appellant  and  appellee  agreed  upon  and  sub- 
mitted to  the  court  an  agreed  state  of  facts  in  the  case. 
It  was  agreed  that  in  the  year  1884  the  General  Assem- 
bly of  Kentucky  enacted  a  law  prohibiting  the  sale  of 
intoxicating  liquors  or  mixtures  thereof  in  the  counties 
of  Pike,  Martin,  and  Letcher.  It  was  further  agreed  that 
in  the  year  1901  the  number  12  voting  precinct,  known 
as  Blackberry,  in  Pike  oounly,  voted  upon  the  question 
of  whether  or  not  spirituous,  vinous,  or  malt  liquors 
should  be  sold  within  said  precinct,  and  that  at  said 
election  a  majority  of  the  voters  in  said  precinct  cast 
their  votes  in  favor  of  the  sale  of  spirituons,  vinous  and 
malt  liqnors,  within  said  precinct,  and  that  said  election 
was  regularly  held  as  provided  for  in  Chapter  81  of  the 
Kentucky  Statutes,  known  as  the  Local  Option  Law,  and 
that  the  returns  of  said  election  were  properly  certified 
and  canvassed  as  required  by  said  law,  and  the  certificate 
thereof  recorded  as  required  by  said  law,  and  that  sinc(i 
said  time  no  election  upon  that  subject  has  been  had  in 
said  precinct,  nor  in  the  county  of  Pike  as  a  unit. 

It  was  also  agreed  that  the  appellant  has  whisky  in 
his  possession  in  said  Blackberry  precinct,  stored  for  the 
purpose  of  sale,  and  that  at  the  time  alleged  in  the  in- 
dictment, and  previous  to  that  time,  the  appellant  ha*s 
had  a  tax  stamp  of  the  United  States  Government  for 
the  purpose,  and  authorizing  him,  so  far  as  the  internal 
revenue  laws  of  the  general  government  relate,  to  sell 
spirituous,  vinous  and  malt  liquors  by  retail  at  a  place 
where  his  liquors  are  stored  within  the  boundary  of  said 
precinct.  It  was  further  agreed  that  if,  under  the  facts 
stated  above,  the  sale  of  intoxicating  liquors  was  not 
authorized  by  law  in  said  territory,  that  the  court  should 
find  the  defendant  guilty  under  the  charge  in  the  indict- 
ment stated,  but,  if,  under  the  facts  stated,  the  sale  of 
such  liquors  was  authorized  by  law  in  said  precinct,  the 
court  should  find  the  defendant  not  guilty.  As  a  part  of 
said  agreement  a  certified  copy  of  the  order  for  taking 
the  vote  in  said  precinct  in  the  year  1901,  relative  to  the 
sale  of  whisky  therein,  was  made  a  part  of  the  record. 
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Upon  this  state  of  facts  the  court  adjudged  that  the 
Local  Option  Law  was  in  force  in  said  Blackbeny  pre- 
cinct under  act  of  1884,  which  prohibited  the  saie  of 
whisky  in  Pike,  Martin  and  Letcher  counties,  and  the 
election  held  in  said  Blackbeny  precinct  in  1901  did  not 
affect  said  act^  and  further  adjudged  that  the  defendant 
was  guilty  of  violating  the  Local  Option  Law  as  charged 
in  the  indictment,  and  fixed  his  punishment  as  afore- 
said. The  appellant  filed  grounds  and  entered  a  motion 
for  a  new  trial,  which  was  overruled  by  the  courts  and 
he  appeals  to  this  court 

On  April  17th,  1884,  the  General  Assembly  enacted 
a  law  applying  to  the  counties  of  Pike,  Letcher  and  Mar- 
tin, which  provided  that  after  the  15th  day  of  June, 
1884,  "that  it  shall  be  unlawful  for  any  person,  persons, 
or  corporation  to  sell  any  spirituous,  vinous,  or  malt  li- 
quors, or  a  mixture  of  either  in  the  counties  of  Letcher, 
Pike,  or  Martin,  and  any  person  thus  offending  shall  be 
deemed  to  have  been  guilly  of  a  high  misdemeanor,  and, 
upon  indictment  by  a  grand  jury,  and  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  $100.00,  nor  more 
than  $200.00. '^  This  act  may  be  found  on  page  70  of  the 
Session  Acts  of  1883-4. 

It  seems  that  the  only  question  to  be  determined  by 
this  court  is  as  to  whether  or  not  this  local  prohibitory 
law  of  April  17th,  1884,  is  still  in  full  force  and  operation 
within  the  said  Blackberry  precinct  of  Pike  county, 
wherein  it  is  agreed  that  the  appellant  committed  the 
offense  for  which  he  was  indicted  and  convicted.  Sec- 
tion 59  of  the  Constitution  provides  that  the  **  General 
Assembly  shall  not  pass  local  or  special  acts  to  provide 
a  means  of  taking  the  sense  of  the  people  of  any  city, 
town,  district,  precinct,  or  county,  whether  they  wish 
to  authorize,  regulate  or  prohibit  therein  the  sale  of 
vinous,  spirituous  or  malt  liquors  or  alter  the  liquor 
laws.'' 

This  section  of  the  Constitution,  however,  did  not  pro- 
hibit tiie  Legislature  from  enacting  a  general  law  re- 
lating to  the  alteration  of  liquor  laws  in  any  portion  of 
the  State,  but  by  Section  61  of  the  Constitution  expressly 
authorized  the  Legislature  to  enact  such  a  law.  Section 
61  of  the  Constitution  is  as  follows,  namely: 

**The  General  Assembly  shall,  by  general  law,  provide 
a  means  whereby  the  sense  of  the  people  of  any  county, 
city,  town,  district,  or  precinct   may   be   taken   as   to 
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^vriiether  or  not  spiritnons,  vinons,  or  malt  liquors  shall 
be  sold,  bartered,  or  loaned  therein,  or  the  sale  thereof 
regolated,  biit  nothing  herein  shall  be  construed  to  in- 
terfere with  or  to  repeal  any  law  in  force  relating  to  the 
sale  or  gift  of  such  liquors.  All  elections  on  this  ques- 
tion may  be  held  on  a  day  other  than  the  regular  election 
day." 

In  conformity  to  the  requirements  of  Section  61  of 
the  Constitution,  the  General  Assembly,  by  an  act  of 
March  10th,  1894,  commonly  called  the  Local  Option  Law, 
provided  a  general  law  for  the  taking  of  the  sense  of  the 
legal  voters  of  any  county,  city,  town,  district,  or  pre- 
cinct as  to  whether  or  not  spirituous,  vinous,  or  malt 
liquors  might  be  sold  therein.  By  the  first  section  of 
said  act,  which  is  Section  2554,  of  the  Kentucky  Statutes, 
it  is  provided  that  a  vote  may  be  taken  by  the  persons 
who  are  qualified  to  vote  at  elections  for  county  oflSoers, 
as  to  **  whether  or  not  any  prohibition  law  in  force  in 
any  county,  city,  town,  district,  or  precinct,  by  virtue 
of  any  general  act  or  special  act  or  acts,  shall  become 
inoperative,  and  counties,  cities,  towns,  districts,  and 
precincts  in  which  the  sale,  barter  or  loan  of  spirituous, 
vinous,  or  malt  liquors  are  now  prohibited  may  have  a 
vote  thereon  under  the  provisions  of  this  act." 

This  court  has  uniformly  held  that  where  the  sale  of 
liquor  was  prohibited  by  a  special  act  of  the  General  As- 
sembly prohibiting  the  sale  in  a  special  locality,  that  the 
local  law  remains  in  fuU  force  until  repealed,  or  until 
the  sale  of  liquor  is  permitted  by  an  election  held  under 
the  general  Local  Option  Law.  Li  construing  the  effect 
of  the  general  Local  Option  Law  in  territory  where  by 
a  special  act  of  the  Legislature  the  sale  of  spirituous 
liquors  is  prohibited,  this  court  has  uniformly  held  that 
tiie  special  law  and  the  general  Local  Option  Law  should 
be  construed  together,  and  that  the  general  law  should 
control  as  to  methods  of  procedure  and  the  i)enalties  to 
be  assessed  for  the  violation  of  the  special  law;  but  it 
has  been  as  uniformly  held  that  the  special  law  prohib- 
iing  the  sale  of  spirituous  liquors  within  a  specially  des- 
ignated territory  can  be  rendered  inoperative  and  re- 
pealed in  the  manner  provided  in  the  general  Local  Op- 
tion Law  for  taking  the  sense  of  the  people  in  said  ter- 
ritory relating  to  whether  or  not  they  desire  or  do  not 
desire  the  sale  of  liquor  within  such  designated  territory. 
(Stamper  v.  Commonwealth  of  Ky.,  102  Ky.,  33,  42  S. 
W.,  915;  Brann  v.  Hart,  97  Ky.,  735,  31  S.  W.,  467;  Ed- 
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monson  v.  Commonwealth  of  Ky.,  110  Ky.,  510,  62  S. 
W.,  1018;  Thompson  v.  Conamonwealth  of  Ky.,  103  JKy., 
685,45S.W.,1039.) 

In  the  case  of  Brann  v.  Hart,  supra,  the  court  said : 
**For  the  manner  in  which  such  an  existing  statute 
may  be  repealed  or  nullified  as  well  as  the  manner  in 
which  sale  of  spirituous,  vinous,  or  malt  liquors  may  be 
hereafter  prohibited  in  any  city,  town,  county,  district, 
or  precinct  is  expressly  provided  for  in  Chapter  81,  Ken- 
tucky Statutes,  title  of  which  is  Local  Option  Law,  which 
was  intended  to,  and  does,  regulate  the  whole  subject  as 
provided  for  in  Section  61  of  the  Constitution.*' 

There  is  no  doubt  that  the  Local  Option  Law  was  in 
force  in  all  of  Pike    county,    Kentucky,    including   the 
Blackberry    precinct    from    March    10,  1884,  until    the 
year  1901.    At  the  August  term,  1901,  of  the  Pike  County 
Court  a  petition  was  filed  signed  by  25  per  cent  of  the 
voters  who  cast  their  votes  at  the  last  preceding  gen- 
eral election  in  said  precinct,  asking  that  an  election  be 
held  in  said  precinct  on  the  7th  day  of  December,  1901, 
for  the  purpose  of  taking  the  sense  of  the  legal  voters 
of  said  precinct  as  to  **  whether  or  not  the  Local  Option 
Law,  which  then  existed  in  said  precinct,  should  be  re- 
pealed, and  whether  or  not  spirituous,  vinous,  and  malt 
liquors  might  be  sold  in  the  said  precinct. '^    Thereafter, 
in  conformity  to  the  provisions  of  Chapter  81  of  the 
Kentucky  Statutes,  an  order  was  made  by  said  court 
directing  such  an  election  to  be  held  by  the  proper  officer 
in  said  precinct,  and  thereafter  said  election  was  held 
on  the  7th  day  of  December,  1901,  and  the  returns  from 
said  election  were  duly  canvassed  and  certified  by  the 
Election  Conamissioners  of  Pike  county,  and  it  appears 
that  at  said  election  that  87  votes  were  cast  in  favor  of 
the  sale  of  spirituous  liquors  being  authorized  in  said 
precinct,  and  12  votes  were  cast  against  said  sale.    This 
result  repealed  the  prohibitory  laws  regulating  the  sale 
of  liquor  so  far  as  it  applied  to  the  Blackberry  precinct 
of  said  county.    From  the  foregoing  it  appears  that  the 
circuit  court  was  in  error  when  it  held  that  the  Local 
Option  Law  was  still  in  force  in  the  Blackberry  precinct 
of  Pike  county,  and  that  the  appellant  was  guilty  of  a 
violation  of  said  law. 

It  is,  therefore,  ordered  that  said  judgment  of  con- 
viction be  reversed,  and  this  case  be  remanded  to  the 
court  below  with  directions  for  proceedings  consistent 
with  this  opinion. 
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Drury  v.  Commonwealth. 

(Decided  January  13,  1915.) 

Appeal  from  Daviess  Circuit  Court. 

1.  Indietment—Indlctment  Under  Section  1164,  Kentucky  Statutes. — 
An  indictment  under  Section  1164  of  the  Kentucky  Statutes, 
which  charges  in  both  the  accusatory  and  in  the  descriptive  por- 
tions of  the  Indictment,  that  the  accused  ''feloniously  broke  and 
entered  a  store-house  and  did  feloniously  take  and  steal  therefrom 
articles  of  value,  the  property  of  another  person,"  does  not 
charge  but  one  offense,  and  is  not  vitiated  for  dupUcity. 

2.  Intoxicating  Liquors — Retail  Liquor  House.— A  "retaU  liquor 
house"  wherein  a  saloon  is  conducted  is  a  store-house  within  the 
meaning  of  Section  1164,  Kentucky  Statutes. 

S.  Indictment. — ^An  indictment  which,  in  the  accusatory  part  of  it, 
charged  the  accused  with  the  offense  of  feloniously  breaking  and 
entering  into  a  house  of  another  with  Intent  to  steal  therefrom, 
and  in  the  descriptive  portion  of  the  indictment  aUeged  that  the 
offense  was  committed  by  feloniously  breaking  and  entering  into 
a  retail  liquor  house,  wherein  a  saloon  was  conducted,  with 
felonious  intent  to  steal  therefrom  articles  of  value,  is  an  indict- 
ment for  violation  of  Section  1164  of  the  Kentucky  Statutes,  and 
is  sufficient  upon  demurrer,  being  certain  as  to  the  offense 
charged. 

4.  Indictmentr~To  Determine  Certainty  of  Offense  Charged.-^In  de- 
termining whether  an  indictment  for  a  statutory  offense  is  direct 
and  certain  as  to  the  offense  charged,  the  court  wiU  look  to  the 
entire  indictment. 

FLOTD  J.  LASWELL  for  appellant. 

JAMES  GARNETT,  Attorney  General,  C.  H.  MORRIS,  Assistant 
Attorney  General,  for  appeUee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

Under  the  following  indictment  the  appellant,  Will 
Dnuy,  was  indicted  and  found  guilty  and  sentenced  to 
confinement  in  the  penitentiary  for  an  indeterminate 
sentence  from  one  to  five  years,  namely: 

**The  Grand  Jurors  of  Daviess  County,  in  the  name 
and  by  the  authority  of  the  Commonwealth  of  Kentucky, 
accuse  Will  Drury  of  the  crime  of  wilfully,  unlawfully, 
and  feloniously  breaking  and  entering  into  a  house  of  an- 
other with  intent  to  steal  therefrom,  and  unlawfully  and 
feloniously  taking  and  stealing  and  carrying  away  there- 
from articles  of  value,  the  property  of  another,  com- 
mitted in  manner  and  form  as  follows,  to-wit: 
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**Tbe  said  Will  Drury,  in  the  said  County  of  Daviess, 

on  the day  of  February,  1914,  and  before  March 

17,  1914,  and  before  the  finding  of  this  indictment,  with 
force  and  arms,  wilfully,  unlawfully,  and  feloniously  did 
break  and  enter  into  a  retail  liquor  house,  same  being 
the  house  in  which  Drury  &  Sandefur  conduct  a  saloon, 
with  the  felonious  intent  to  take,  steal,  and  carry  away 
therefrom  articles  of  valu«,  and  did  then  and  there  wil- 
fully, unlawfully,  and  feloniously  take,  steal,  and  carry 
away  therefrom  personal  property  of  the  value  of  $— — , 
the  property  of  Drury  &  Sandefur,  with  the  fraudulent 
intent  then  and  there  to  convert  same  to  his  own  use,  and 
to  permanently  deprive  the  owners  of  said  property,  of 
their  property  rights  therein,  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided,  and  against 
the  ])eace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky.'' 

The  appellant  was  twice  put  upon  trial  under  this 
indictment,  the  first  trial  resulting  in  a  disagreement 
of  the  jury,  and  the  last  trial  in  his  conviction  as  afore- 
said. The  appellant  upon  his  trial  entered  a  general  de- 
murrer to  the  indictment,  which  was  overruled,  and  he 
also,  upon  the  conclusion  of  all  of  the  evidence  in  the 
case,  mov«d  the  court  to  peremptorily  instruct  the  jury 
to  find  him  not  guilty,  which  was  also  overruled. 

The  appellant  filed  grounds  for  a  new  trial,  and 
moved  the  court  to  set  aside  the  verdict  of  the  jury,  which 
motion  was  overruled,  and  he  appeals  to  this  court. 

The  objection  urged  to  the  indictment  is  that  it 
charges  the  appellant  with  the  commission  of  two  of- 
fenses. If  this  objection  were  true  it  would  be  fatal  to 
the  indictment.  It  is  insisted  for  him  that  the  indict- 
ment charges  him  with  a  crime  denounced  by  Section 
1162  of  the  Kentucky  Statutes  and  also  a  crime  de- 
nounced by  Section  1164  of  said  statutes.  The  trial  court 
was  of  the  opinion  that  it  was  an  indictment  under  Sec- 
tion 1164,  and  in  this  opinion  we  concur.  In  the  case  of 
Farris  v.  Commonwealth  of  Kentucky  (90  Ky.,  637),  the 
indictment  charged  the  accused  with  the  offense  of  not 
only  breaking  into  a  store  house  with  the  intent  to  steal, 
but  also  averred  that  the  accused  did  take,  steal  and 
carry  away  from  said  store  house  things  of  value.  The 
objection  was  made  in  that  case  that  the  indictment  de- 
scribed two  offenses  with  which  it  charged  the  accused. 
This  court,  however,  hold  in  that  case  that  said  indict- 
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ment  charged  him  with  only  one  offense.  The  court  in 
the  oase^  supra,  used  this  language : 

**The  gravamen  of  the  offense  denounced  by  the  stat- 
ute is  the  breaking  into  the  store  house  with  a  felonious 
purpose-  This  being  so,  the  indictment  may  properly 
charge  not  only  that  the  breaking  was  with  the  intent  to 
steal,  but  that  the  party  did  steal  property  therefrom. 
The  stealing  shows  the  intent  of  the  breaking  into  the 
house.  It  is  the  very  best  evidence  of  it,  and  if  it  can  be 
proved  under  an  averment  of  a  breaking  with  intent  to 
steal,  we  fail  to  see  why  it  cannot  be  charged  in.the  in- 
dictment without  rendering  it  liable  to  the  charge  of  du' 
plicity." 

In  the  same  case  the  court  further  said :  *  *  The  words 
of  the  statute,  'with  intent  to  steal  or  shall  feloniously 
take  therefrom,*  relate  to  the  offense  of  breaking  the 
store  house  merely,  and  both  the  intent  and  the  stealing 
evidencing  it  may  therefore  be  charged  in  an  indictment 
under  the  statute.*' 

In  the  case  of  Olive  v.  Commonwealth  of  Kentucky 
(5  Bush,  376),  where  the  indictment  was  for  burglary, 
instead  of  averring  that  the  breaking  was  done  with  the 
intent  to  conamit  a  felony  by  stealing,  it  went  further 
and  alleged  that  the  accused  actually  did  steal  from  the 
house,  whidi  he  was  charged  witji  breaking,  and  the 
court  in  that  case  held  that  that  additional  allegation 
'  did  not  vitiate  the  indictment.  This  court,  in  consider- 
ing that  case,  said:  ''In  this  case  more  is  charged  in 
the  indictment  than  was  necessary,  and  the  attorney 
for  the  State,  instead  of  stating  the  intent,  has  alleged 
the  actual  commission  of  the  ulterior  felony  in  the  house 
broken  and  entered,  as  a  substitute  for  the  usual  aver- 
ment of  the  intent  to  conmiit  the  particular  felony,  which 
certainly  did  not  vitiate  the  indictment;  for  the  commis- 
sion of  the  felony  is  the  very  best  evidence  of  the  intent 
to  commit  it,  and  this  accords  with  the  general  doctrine 
on  tiie  question.**  While  in  this  case  it  would  be  suflS- 
cient  in  the  accusative  part  of  the  indictment  to  charge 
that  the  defendant  feloniously  broke  into  the  store  house 
with  the  intent  to  steal  therefrom,  the  additional  allega- 
tion that  he  did  feloniously  steal  therefrom  articles  of 
value,  does  not  create  any  duplicity  in  the  indictment 
and  does  not  vitiate  it.  Neither  do  the  allegations  in 
the  descriptive  portion  of  the  indictment,  which  charge 
that  the  accused  did  feloniously  take,  steal,  and  carry 
away  articles  of  value  from  said  saloon,  giving  the  name 
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of  the  owner  of  the  property,  create  any  duplicity  in  the 
indiotment  or  vitiate  it  While  an  indictment  under 
Section  1162  of  the  Kentucky  Statutes,  charging  the 
feloniously  breaking  and  entering  of  a  dwelling  house, 
it  would  be  necessary  to  allege  that  the  accused,  in  addi- 
tion to  the  intent  to  steal,  with  which  he  broke  and  en- 
tered the  dwelling  house,  did  actually  steal  and  take 
therefrom  articles  of  value,  but  under  Section  1164,  un- 
der an  indictment  for  the  breaking  and  entering  a  store 
house  with  the  intent  to  steal,  it  would  be  unnecessary 
to  allege  that  the  accused  did  actually  steal  and  carry 
away  things,  but  such  allegations  would  only  be  sur- 
plusage, and  would  not  vitiate  the  indictment. 

Another  objection  alleged  to  the  indictment  is  that 
in  the  accusatory  part  of  the  indictment  the  appellant  is 
accused  of  the  crime  of  "wilfully,  unlawfully  and  feloni- 
ously breaking  and  entering  into  a  house  of  another,  with 
intent  to  steal  therefrom  and  did  unlawfully  take,  steal 
and  carry  away  therefrom  articles  of  value,  the  property 
of  another,'^  and  it  is  insisted  that  this  is  a  charge  of 
being  guilty  of  an  offense  against  Section  1162  of  tho 
statutes,  and  not  an  offense  under  Section  1164  of  said 
statutes,  while  the  descriptive  portion  of  said  indictment 
describes  an  offense  against  Section  1164  of  said  stat- 
utes. A  reference  to  Section  1162  shows  that  no  such  an 
offense  is  described  in  said  section,  as  of  feloniously 
breaking  or  entering  into  a  house  or  feloniously  taking 
away  anything  of  value ;  it  is  only  by  breaking  and  en- 
tering into  a  dwelling  house  whereby  said  section  may 
be  violated.  While  it  is  true  that  in  Section  1164  there 
is  no  crime  denounced  against  any  breaking  into  a  house, 
except  it  be  a  warehouse  or  store  house,  but  taking  the 
indictment  as  a  whole,  it  comes  up  fully  to  all  of  the  re- 
quirements of  Section  124  of  the  Criminal  Code,  which 
provides  that  the  indictment  must  be  direct  and  certain 
as  regards  the  party  charged,  the  offense  charged,  the 
county  in  which  the  offense  was  committed,  and  the  par- 
ticular circumstances  of  the  offense  charged.  The  de- 
scriptive portion  of  the  indictment  contains  the  allega- 
tion that  the  breaking  and  entering  mentioned  in  the 
accusative  portion  of  the  indictment  was  into  a  "retail 
liquor  house,  the  same  being  the  house  in  which  Drury 
&  Sandefur  conducted  a  saloon.^'  While  the  provisions 
of  Section  124  of  the  Criminal  Code  provides  that  the 
indictment  shall  be  direct  and  certain  in  the  four  par- 
ticulars mentioned,  it  does  not  require  that  thev  shall 
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be  contained  in  the  accusatory  part  of  the  indictment 
alone. 

In  the  case  of  Commonwealth  of  Kentucky  v.  Drewry 
(126  Ky.,  183),  this  language  was  used  by  the  court: 
**It  is  to  the  descriptive  part  of  the  indictment  that  we 
look  for  information  concerning  the  offense  charged; 
henoe  it  is  necessary  that  more  care  should  be  used  in 
describing  the  offense  in  the  body  of  the  indictment  than 
in  the  accusatory  part.*^ 

In  the  case  of  Conmionwealth  of  Kentucky  v.  Schatz- 
man  (118  Ky.,  624),  this  court  said:  ''The  rule  is  that 
where  the  indictment  is  for  a  statutory  offense,  it  is 
sufficient,  if,  in  the  accusative  part,  the  offense  is  desig- 
nated, being  a  brief  general  description  in  the  language 
of  the  statute,  sufficient  to  apprise  a  person  of  ordinary 
understanding  with  what  is  meanf 

In  the  case  of  Over  street  v.  Commonwealth  of  Ken- 
tucky (147  Ky.,  471)  the  accusative  part  of  the  indict- 
ment charged  the  accused  with  the  crime  of  arson,  and 
in  the  descriptive  portion  of  the  indictment,  in  describ- 
ing the  offense  conunitted,  alleged  that  it  was  committed 
by  burning  a  store  house.  It  was  held  in  that  case  that 
the  indictment  was  sufficient  upon  which  to  sustain  the 
conviction  for  the  crime  of  burning  a  store  house,  de- 
nounced by  Section  1169  of  the  Kentucky  Statutes.  The 
court,  in  its  opinion  in  that  case,  used  the  following  lan- 
guage: *'Nor  will  any  difference  between  the  accusative 
part  of  the  indictment  and  the  body  or  the  descriptive 
part  of  it,  that  is  not  so  substantial  as  to  be  misleading, 
be  fatal  to  th^  sufficiency  of  the  pleading.  In  other 
words,  in  considering  the  sufficiency  of  an  indictment  it 
will  be  read  and  considered  as  a  whole.  If,  when  so  read 
and  considered,  it  substantially  conforms  to  the  require- 
ments of  the  code  in  respect  to  the  matters  therein 
pointed  out  as  material  and  necessary,  it  will  be  a  good 
indictment" 

The  fact  that  the  indictment  in  this  case  in  the  ac- 
cuisative  part  of  it  uses  the  word  house  instead  of  store 
house  does  not  make  it  bad,  as  the  other  things  stated  in 
the  indictment,  when  it  is  taken  as  a  whole,  describe  the 
house  broken  into  as  a  retail  liquor  house,  and  in  which 
a  saloon  was  then  conducted  by  parties  whose  names  are 
given,  makes  the  offense  charged  in  the  indictment  di- 
rect and  certain,  and  all  of  the  indictment  taken  to- 
gether contains  allegations  which  are  sufficient  to  advise 
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a  person  of  ordinary  understanding  of  the  complete 
nature  of  the  offense  charged  against  him. 

A  retail  liquor  house,  in  which  a  saloon  is  conducted, 
is  a  store  house,  within  the  meaning  of  Section  1164  of 
the  Kentucky  Statutes.  For  these  reasons  the  trial  court 
did  not  err  in  overruling  the  appellant's  general  de- 
murrer to  the  indictment. 

The  appellant,  however,  seriously  insists  that  there 
is  no  evidence  conducing  to  show  that  the  saloon  of 
Drury  &  Sandefur  was  broken  and  entered,  as  alleged  in 
the  indictment,  and  in  support  of  his  contention  cites 
cases  of  Little  v.  Commonwealth  of  Kentucky  (151  Ky., 
520) ;  Smith  v.  Commonwealth  of  Ky.  (128  S.  W.,  68) ; 
and  Webb  v.  Commonwealth  of  Kentucky  (87  Ky.,  129). 
These  cases,  however,  do  not  seem  to  bear  out  the  con- 
tentions of  the  counsel  for  the  appellant 

In  the  case  of  Webb  v.  Commonwealth  of  Kentucky, 
supra,  the  indictment  failed  to  charge  any  breaking  what- 
ever into  any  house,  and  in  the  other  two  cases  cited  there 
was  no  evidence  conducing  to  show  that  any  breaking 
had  occurred,  which  is  the  gravamen  of  the  offense.  In 
the  case  at  bar,  however,  the  proof  very  abundantly 
shows  that  the  house  in  question  was  both  broken  and 
entered  into.  It  is  proven,  and  not  contradicted,  that  a 
wire  screen,  which  was  nailed  over  a  window  ii^  the 
building,  was  torn  away  sufficiently  so  as  to  admit  the 
body  of  a  person  desiring  to  enter,  and  a  back  door,  which 
was  fastened  with  a  prop,  and  also  with  a  lock,  was 
broken  open,  and  was  standing  open  several  inches  when 
Sandefur,  who  had  last  closed  up  his  saloon,  returned 
to  it  about  two  o'clock  in  the  afternoon.  It  was  also 
proven,  and  not  contradicted,  that  eight  quart  bottles  con- 
taining Hill  &  Hill  whisky  and  a  half  of  a  case  of  Gold 
Blume  beer,  twenty  bottles,  had  been  taken  from  the 
saloon,  which  shows  very  conclusively  that  the  saloon  had 
been  broken  and  entered  into  with  the  intent  to  steal  by 
some  one. 

As  to  the  instructions  jgiven  to  the  jury  by  the  court, 
the  counsel  for  api)ellant  does  not  find  any  faidt  with 
them,  and  we  observe  none. 

The  two  grounds  urged  by  the  appellant  for  the  re- 
versal of  this  case,  because  the  court  did  not  instruct  the 
jury  to  find  him  not  guilty,  and  because  there  was  not 
sufficient  evidence  to  authorize  the  jury  to  find  him  guilty, 
and  to  sustain  the  verdict  of  the  jury,  we  will  consider 
together,  and  a  short  statement  of  the  evidence  will  be 

Digitized  by  VjOOQIC 


Drury  v.  Commonwealth.  129 

necessary  for  that  consideration.  The  proof  conduces  to 
show  the  following  facts :  That  Drury  &  Sandef ur  con- 
ducted a  saloon  in  Owensboro,  Kentucky,  in  a  house  in 
which  was  kept  whisky  and  beer  for  sale,  and  that  on  a 
Sunday,  and  the  same  day  that  there  were  some  bicycle 
races  took  place  upon  the  river  front,  at  Owensboro,  the 
appellant  had  just  arrived  in  the  town  from  some  point, 
and  was  around  and  about  the  saloon  of  Drury  &  Sande- 
fur  near  eleven  o^clock,  A.  M.,  when  Sandef  ur  closed  and 
locked  up  his  saloon  and  went  away,  and  did  not  return 
until  about  two  o'clock  in  the  afternoon,  when  he  discov- 
ered the  evidences  of  the  saloon  having  been  broken  and 
entered  and  the  goods  stolen,  as  above  stated.  While  it 
is  true  that  no  one  saw  appellant  break  or  enter  the  sa- 
loon, but  between  about  half  after  el-even  and  twelve 
o'clock  of  the  same  day,  and  directly  after  Sandef  ur  had 
left  the  saloon,  the  appellant  was  seen  with  Hill  &  Hill 
whisky,  contained  in  bottles  so  labeled  and  the  same 
character  of  bottles  as  had  been  taken  from  the  saloon  on 
that  day.  There  wa,s  further  evidence  by  several  other 
witnesses  that  on  that  day,  and  after  eleven  o'clock  A. 
M.,  the  appellant  was  seen  in  possession  of  bottles  of  Hill 
&  Hill  whisky,  and  also  of  Q-old  Blume  beer.  The  appel- 
lant had  lived  in  Owensboro  previous  to  that  time,  and 
was  well  acquainted  in  the  town,  and  in  his  testimony  he 
accounted  for  the  possession  of  the  Hill  &  Hill  whisky 
by  stating  that  he  had  bought  the  whisky  from  Sandefur 
in  his  saloon  on  that  day,  and  denied  having  any  beer  in 
his  possession  on  that  day.  He  claimed  that  he  bought 
the  whisky,  which  was  in  his  possession  on  that  day  from 
Sandefur,  in  his  saloon,  in  the  presence  of  his  brother  and 
two  other  witnesses,  neither  of  whom  he  had  caused  to 
be  subpoenaed  to  testify  for  him,  although  this  was  his 
second  trial  of  this  case,  and  said  witnesses  were  then  in 
Owensboro.  Sandefur  denied  selling  any  whisky  or  beer 
to  appellant  on  that  day,  and  appellant  made  no  other 
contention  as  to  how  he  had  come  into  possession  of  the 
whisky,  except  by  a  purchase  from  Sandefur.  The  evi- 
dence was  sufficient  to  authorize  the  court  to  submit  the 
question  of  the  guilt  of  appellant  to  the  jury.  The  jury- 
was  properly  instructed,  and  was  the  judge  of  the  cred- 
ibility of  the  witnesses.  "We  cannot  say  that  the  evidence 
was  insufficient  to  authorize  the  verdict.  It  seems  that 
appellant  had  a  fair  trial,  and  no  error  to  the  prejudice 
of  his  substantial  rights  was  committed,  and  the  judg- 
ment of  the  circuit  court  is,  therefore,  affirmed. 
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Palmer's  Administratrix  v.  Empire  Coal  Company. 

(Decided  January  13,  1914.) 

Appeal  from  Christian  Circuit  Court. 

1.  Negligence — ^Pleading. — ^While  negligence  may  be  pleaded  la 
general  terms,  yet  where  plaintiff  specifies  the  negligence  on 
which  he  relies,  his  recoyery  is  limited  to  such  negligence. 

2.  Trial — ^Pleading. — It  is  error  either  to  hear  evidence  or  submit  a 
case  on  a  cause  of  action  or  defense  not  relied  on  in  the  plead- 
ings. 

3.  Pleading — ^Evidence — Trial. — ^In  an  action  for  damages  for  the 
death  of  a  coal  miner  caused  by  falling  slate,  under  an  allega- 
tion of  the  failure  of  the  defendant  itself  to  prop  the  roof  where 
decedent  was  working,  and  of  its  failure  to  furnish  decedent  a 
reasonably  safe  place  to  work,  evidence  of  defendant's  failure  to 
furnish  decedent  sufficient  props  and  caps  to  support  the  roof 
was  not  admissible;  and  where  this  issue  was  submitted  to  the 
jury,  the  trial  court  properly  granted  a  new  trial. 

4.  Mines — Provisions  of  Statute — May  Not  Be  Changed  by  Custom. 
— The  provisions  of  the  statute  relating  to  mines  may  not  be 
changed  by  custom  so  as  to  impose  on  the  mine  owner  liability 
by  reason  of  such  custom,  when,  as  a  matter  of  fact,  the  statute 
itself  is  not  complied  with. 

5.  Customs  and  Usages — Repugnancy  to  Statutes. — ^A  custom  or 
usage  contrary  to  the  express  provisions  of  a  statute  Is  void; 
and  where  there  is  a  conflict  between  the  custom  or  usage  and 
a  statutory  regulation,  the  statutory  regulation  must  control. 

6.  Master  and  Servant — Mines — ^Injury  to  Miner— Failure  of  Miner 
to  Comply  with  Provisions  of  Statute — Custom  of  Mine. — ^Where 
a  miner  foiled  to  comply  with  the  provisions  of  the  statute  in 
selecting  and  marking  props,  his  administratrix  cannot  recover 
damages  for  his  death,  caused  by  falling  slate,  on  the  theory 
that  the  custom  of  the  mine  did  not  require  him  to  select  and 
mark  the  props. 

DOUGLAS  BELL  and  TRIMBLE  &  BELL  for  appellant. 

GORDON,  GORDON  &  COX  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

The  Empire  Coal  &  Coke  Company,  a  Delaware  cor- 
poration, owns  certain  mines  at  Empire,  Kentucky,  which 
are  leased  by  the  Empire  Coal  Company,  a  Tennessee 
corporation.  Isom  Palmer,  a  miner  in  the  employ  of  the 
Empire  Coal  Company,  was  killed  by  falling  slate.  His 
administratrix  brought  this  action  to  recover  damages 
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for  his  death.  On  the  first  trial  the  jury  returned  a 
verdict  in  favor  of  plaintiff  against  the  Empire  Coal 
Company  for  $1,250.  A  peremptory  instruction  was 
given  in  favor  of  the  Empire  Coal  &  Coke  Company. 
Subsequently  a  new  trial  was  granted.  On  the  second 
trial  the  court  directed  a  verdict  in  favor  of  the  Empire 
Coal  Company.    Plaintiff  appeals. 

It  is  insisted  that  a  new  trial  was  improperly  granted 
and  that  the  case  should  be  remanded  with  directions  to 
enter  judgment  on  the  verdict  for  $1,250,  rendered  at 
the  first  trial.  It  is  also  insisted  that  the  court  erred  in 
directing  a  verdict  in  favor  of  the  defendant  on  the  last 
triaL 

In  her  original  petition  plaintiff  based  her  right  to 
recover  on  gross  carelessness  and  negligence  of  tihie  de- 
fendants in  failing  to  properly  support  and  prop  up  the 
roof  of  the  mine  at  the  place  where  plaintiff's  decedent 
was  engaged  at  work.  Subsequently  plaintiff  amended 
her  petition  and  based  her  right  to  recover  on  the  failure 
of  defendants  to  furnish  her  decedent  a  reasonably  safe 
place  to  work. 

It  developed  on  the  first  trial  that  the  decedent  had 
been  employed  in  the  mine  for  a  period  of  about  26  years, 
and  was  a  miner  of  skill  and  experience.  He  was  en- 
gaged in  shooting  and  picking  down  the  coal  and  loading 
it  on  cars.  It  was  his  duty  to  prop  the  roof  with  timber 
or  props  furnished  him  by  the  defendant.  During  the 
progress  of  the  case  the  trial  court  permitted  plaintiff  to 
prove,  over  the  objection  of  the  defendant,  that  the  dece- 
dent had  requested  the  foreman  of  the  mine  to  furnish 
him  props  and  the  foreman  had  promised,  but  failed  to 
do  so. 

The  only  ground  on  which  the  case  was  submitted  to 
the  jury  was  the  failure  of  the  defendant  to  furnish  de- 
cedent at  his  working  place  a  suflBcient  number  of  caps 
and  props  to  keep  the  re  of  secure,  though  this  ground  of 
recovery  was  not  relied  on  in  either  the  original  or  the 
amended  petition. 

After  the  new  trial  was  granted,  plaintiff  filed  a  sec- 
ond amtended  petition,  pleading,  in  substance,  a  failure 
on  the  part  of  the  defendant,  the  Empire  Coal  Company, 
to  famish  decedent  a  sufficient  number  of  props  and  caps 
to  properly  protect  and  support  the  roof  of  his  working 
place,  although  decedent  had  selected  and  marked  a  suffi- 
cient number  of  props  and  caps  for  that  purpose. 
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On  the  second  trial  plaintiff  showed  that  her  dece- 
dent had  requested  props,  and  that  the  mine  foreman 
had  promised  to  furnish  them.  Plaintiff  failed  to  show 
that  the  decedent  had  selected  and  marked  any  props. 
To  overcome  the  effect  of  this  failure  on  his  part  plaintiff 
sought  to  show  that  under  the  custom  of  the  mine  in 
question  it  was  not  the  duty  of  the  miner  to  select  and 
mark  his  props,  but  merely  to  request  the  foreman  to  fur- 
nish props,  which  he  would  always  do  upon  request. 

Section  2739b,  Kentucky  Statutes,  provides  as  fol- 
lows: 

**Caps  and  Props  to  be  Supplied  to  Miners.  Each 
owner,  lessee  or  operator  of  every  mine  to  which  the 
mining  laws  of  the  State  apply,  shall  provide  and  furnish 
to  the  miners  employed  in  said  mine  a  sufficient  number 
of  caps  and  props,  said  props  to  be  sawed  square  at  each 
end,  to  be  used  by  said  miners  in  securing  the  roof  in 
their  rooms,  and  at  such  other  working  places  where  by 
law  or  custom  of  those  usually  engaged  in  such  employ- 
ment it  is  the  duty  of  said  miners  to  keep  the  roof 
propped,  after  the  miner  has  selected  and  worked  the 
same/* 

(1)  As  before  stated,  the  only  grounds  for  negli- 
gence relied  on  in  the  original  and  first  amended  petition 
were  the  failure  of  the  defendant  to  prop  the  roof  of  de- 
cedent's working  place  and  its  failure  to  furnish  him  a 
reasonably  safe  place  to  work.  While  it  is  well  settled 
that  negligence  may  be  pleaded  in  general  terms,  yet  it 
is  equally  well  settled  that  where  the  plaintiff  specifies 
the  negligence  on  which  he  relies,  his  recovery  is  lim- 
ited to  such  negligence.  Gaines  v.  Johnson,  133  Ky., 
507,  105  S.  W.,  381;  Lexington  E.  Co.  v.  Britton,  130 
Ky.,  676,  114  S.  W.,  295.  This  is  not  a  case  where  evi- 
dence on  an  issue  not  made  by  the  pleadings  was  heard 
without  objection,  and  the  case  submitted  to  the  jury  on 
that  issue.  It  is  a  case  where  defendant,  in  every  possi- 
ble way,  objected  to  the  introduction  of  evidence  tending 
to  show  that  it  failed  to  furnish  props,  the  objections  be- 
ing based  on  the  ground  that  no  such  issue  was  pre- 
sented by  the  pleadings.  It  has  been  ruled  that  a  re- 
covery cannot  be  had  for  defective  appliances  under  an 
averment  that  the  premises  were  unsafe.  It  has  also 
been  held  that  where  the  petition  charges  a  failure  to 
furnish  reasonably  safe  appliances,  a  recovery  cannot 
be  had  for  a  failure  to  warn  or  instruct.^  Gaines  v.  John- 
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son,  supra.  Under  an  allegation  of  a  failure  to  furnish 
reasonably  safe  appliances  and  a  reasonably  safe  place 
to  work  a  recovery  cannot  be  had  for  a  failure  to  keep 
a  promise  to  repair.  Burch  v.  Louisville  Car  Wheel  & 
By.  Supply  Co.,  146  Ky.,  272, 142  S.  W.,  414.  Indeed,  it  is 
the  general  rule  that  it  is  error  either  to  hear  evidence  or 
submit  a  case  on  a  cause  of  action  or  defense  not  relied  on 
in  the  pleadings.  Kearney  v.  City  of  Covington,  1  Mete., 
339.  The  reason  for  the  rule  is  that  the  parties  have 
the  right  to  look  to  and  be  governed  by  the  pleadings  in 
preparing  the  case,  and  are  not  required  to  anticipate 
that  during  the  trial  issues  distinct  from  those  relied 
on  will  be  asserted.  We,  therefore,  conclude  that  under 
an  allegation  of  the  failure  of  the  defendant  itself  to 
prop  the  roof  where  decedent  was  working,  and  of  its 
failure  to  furnish  decedent  a  reasonably  safe  place  to 
work,  evidence  of  defendant's  failure  to  furnish  dece- 
dent sufficient  props  and  caps  to  support  the  roof  was 
not  admissible,  and  for  the  same  reason  this  issue  should 
not  have  been  submitted  to  the  jury.  It  follows,  therefore, 
that  the  trial  court  did  not  err  in  granting  defendant  a 
new  trial. 

(2)  In  her  second  amended  petition  plaintiff  based 
her  case  solely  on  a  violation  by  defendant  of  the  provis- 
ions of  Section  2739b,  Kentucky  Statutes,  above  set  out. 
We  think  it  perfectly  clear  that  the  word ' '  worked ' '  in  the 
condnding  sentence  of  the  above  section  is  a  clerical 
orror,  and  should  be  ** marked.''  Old  Diamond  Coal  Co. 
V  Denney,  160  Ky.,  554.  It  is  equally  clear  that  the  words 
*'the  same"  refer  to  caps  and  props.  A  miner  is  in  a 
position  to  know  what  character  of  props  he  needs.  The 
purpose  of  marking  them  is  to  indicate  where  they  should 
be  taken.  As  before  stated,  plaintiff  did  not  show  that 
the  decedent  had  selected  and  marked  any  props.  In  other 
words,  he  did  not  comply  with  the  provisions  of  the  stat- 
ute. The  question,  then,  is :  May  the  provisions  of  the 
statute  be  changed  by  custom,  and  liability  imposed  on  the 
mine  owner  by  reason  of  such  custom,  when,  as  a  matter 
of  fact,  the  statute  itself  is  not  complied  with?  Here  it 
is  sought  to  recover  under  a  statute  by  pleading  a  cus- 
tom inconsistent  therewith.  Wero  wo  to  uphold  plain- 
tiff's contention,  every  case  like  this  would  depend,  not 
on  the  statute  which  the  legislature  saw  fit  to  enact,  but 
on  the  custom  of  the  particular  mine,  and  the  rules  of 
law  applicable  would  vary  according  to  the  particular  cir- 
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cumstances  of  each  case.    The  very  purj>ose  of  the  stat- 
ute was  to  do  away  with  this  uncertain  condition,  and 
prescribe  with  reasonable  certainty  the  duties  and  lia- 
bilities of  the  miner  and  mine  owner.    It  is  a  general 
rule  of  law  that  a  custom  or  usage  contrary  to  the  ex- 
press provisions  of  a*  statute  is  void,  and  when  there  is  a 
conflict  between  the  custom  or  usage  and  a  statutory  reg- 
ulation, the  statutory  regulation  must  control.    12  Cyc, 
1054.   While  the  duties  and  liabilities  of  the  miner  and  of 
the  mine  owner  may  sometimes  depend  upon  the  custom 
of  the  mine,  where  there  is  no  statute  covering  the  sub- 
ject (Old  Diamond  Coal  Co.  v.  Denney,  supra)  j  we  take  it 
that  where  a  statute  speaks  on  the  subject  the  terms  of 
the  statute  cannot  be  modified  by  custom.    Consolidated 
Coal  &  Mining  Co.  v.  Floyd,  25  L.  E.  A.,  848,  38  N.  E., 
310.    If  the  rule  were  otherwise,  it  should  be  applied  not 
only  in  favor  of  the  miner,  but  in  favor  of  the  mine  owner. 
Suppose,  under  the  custom  of  a  particular  mine,  it  was 
the  duty  of  the  miner  to  furnish  props  and  caps,  could 
it  be  reasonably  contended  that  such  a  custom  would  re- 
lieve the  mine  owner  from  his  statutory  dutyT    We  think 
not    For  the  same  reason  the  miner  himself  should  not 
be  relieved  by  custom  from    his    statutory  duty.    The 
only  safe  way  is  to  have  a  uniform  rule  on  the  subject 
and  to  hold  that  in  every  case  where  the  statute  speaks 
it  alone  should  control,  and  not  the  varjdng  and  chang- 
ing custom  of  each  particular  mine.     Since  the  statute 
imposes  upon  the  mine  owner  the  duty  of  furnishing  caps 
and  props  only  after  the  miner  has  selected  and  marked 
the  same,  and  as  there  was  no  evidence  tending  to  show 
that  the  decedent  selected  and  marked  any  props,  and 
as  any  custom  of  the  mine  contrary  to  the  provisions  of 
the  statute  is  void,  it  follows  that  the  trial  court  properly 
directed  a  verdict  in  favor  of  the  defendant 
Judgment  affirmed. 


Ockerman  v.  Woodward. 

(Decided  January  13,  1915.) 

Appeal  from  Nelson  Circuit  Court. 

1.     Appeal. — ^An  appeal  is  taken  within  the  meaning  of  the  statute 
when  it  is  granted  hy  the  Circuit  Court;  the  date  of  filing  the 
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reeord  in  the  otDce  of  the  Clerk  of  the  Court  of  Appeals  does 
not  control. 
2«  Appeal — ^Dismissal. — ^Where  an  appeal  was  granted  by  the  Clr- 
««it  Court  on  June  9th,  1914  from  a  judgment  dismissing  a  peti- 
Uoii  for  $475.00  damages,  and  the  record  was  filed  In  this  court 
on  December  14,  1914,  the  appeal  is  controlled  by  the  Act  of 
1898,  and  wiU  not  be  dismissed  for  want  of  jurisdiction. 

KRNEST  N.  PULTON,  G.  S.  ft  J.  A.  FULTON  for  appeUant. 

KBLLEY  &  KELLEY  and  REDFORD  C.  CHERRY  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Miller — 
Overmling  motion  to  dismiss  appeal. 

Ockerman  sued  the  appellee  for  $475.00  damages ;  his 
petition  was  dismissed  on  June  5,  1914.  The  order  of 
June  9,  1914,  overruling  Ockerman 's  motion  for  a  new 
trial,  granted  him  an  appeal  to  this  court  Ockerman 
filed  his  record  in  the  office  of  the  clerk  of  this  court  on 
December  14, 1914,  whereupon  appellee  moved  this  court 
to  dismiss  the  appeal  for  want  of  jurisdiction. 

Under  the  Act  of  March  14, 1898,  the  minimum  juris- 
diction of  this  court,  in  cases  of  this  character,  was  fixed 
at  $200.00;  and  it  so  remained  until  the  Act  of  March  17, 
1914,  fixed  said  minimum  jurisdiction  at  $500.00,  with 
the  right  in  this  court  to  grant  an  appeal  in  certain  cases, 
specified  in  the  act,  wherein  the  recovery  was  as  much  as 
$200.00,  exclusive  of  interest  and  costs.  Acts  1914,  p. 
94.  Upon  filing  his  record  in  this  court  appellant,  out  of 
abundant  caution,  entered  a  motion  in  this  court  for  an 
appeal,  as  provided  by  Section  3  of  the  Act  of  1914. 

The  motion  to  dismiss  the  appeal  is  based  upon  the 
idea  that  the  appeal  is  controlled  by  the  Act  of  1914, 
because  the  record  was  filed  in  the  office  of  the  clerk  of 
this  court  on  December  14,  1914,  after  the  Act  of  March 
1 7,  1914,  became  effective,  and  that  the  appeal  has  been 
panted  by  this  court  Neither  fact,  however,  is  true. 
The  appeal  was  taken  within  the  meaning  of  the  statute 
when  it  was  granted  by  the  circuit  court.  Terry  v.  John- 
son, 105  Ky.,  760;  Frost  v.  Eowan,  21  Ky.  L.  E.,  1777, 
56  S.  W.,  427;  Alexander  v.  Warner,  22  Ky.  L.  E.,  720, 
58  S.  W.,  700;  HUl  V.  Booth,  22  Ky.  L.  E.,  840,  58  S. 
W.,  993. 

Under  Section  55  of  the  Constitution,  the  Act  of 
March  17, 1914,  did  not  become  effective  until  ninety  days 
after  that  date ;  and,  as  the  appeal  was  granted  hy  the 
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circait  court  on  June  9th,  1914,  before  the  Act  of  March 
17,  1914,  became  effective,  it  is  to  be  controlled  by  the 
Act  of  1898,  which  was  then  in  force. 

The  appeal  is  here  as  a  matter  of  right;  and  the  fact 
that  appellant,  out  of  abundant  caution,  moved  this  court 
for  an  appeal  under  the  Act  of  1914,  cannot  affect  appel- 
lant's rights  under  the  original  appeal  granted  in  the 
circuit  court,  which  has  never  been  abandoned  and  was 
prosecuted  within  the  time  prescribed  by  the  Code. 

Motion  to  dismiss  appeal  overruled. 


Cincnmati,  New  Orleans  &  Texas  Pacific  Railvmy  Com- 
pany V.  Veatch. 

(Decided  January  14,  1915.) 

Appeal  from  Mercer  Circuit  Court. 

1.  Carriers — Carriers  of  Live  Stock— Actions — Pleading. — Where  live 
stock  Is  delivered  to  a  carrier  for  transportation  in  good  ccmdi- 
tion,  and  the  carrier  falls  to  deliver  it  at  destination  in  Uke  condi- 
tion, the  carrier  is  liable  unless  the  loss  or  injury,  was  caused  by 
the  act  of  God  or  the  public  enemy,  the  inherent  nature  and 
qualities  of  the  animals  themselves,  or  the  act  or  £ault  of  the 
shipper.  Hence  it  is  unnecessary  to  aUege  that  the  loss  or  Injury 
was  due  to  the  carrier's  negligent  act;  and  an  allegation  of  negli- 
gence is  mere  surplusage. 

2.  Trial — Taking  Case  or  Question  From  Jury — ^Inferences  From  Evi- 
dence.— It  is  the  peculiar  province  of  the  Jury  to  draw  infOTences 
from  proven  facts. 

3.  Appeal — ^Determination  and  Disposition  of — Reversal— Amount  or 
Extent  of  Recovery. — ^A  Judgment  will  not  be  reversed  for  a 
trivial  excess  In  the  amount  thereof. 

E.  H.  OAITHER  for  appellant. 

C.  E.  RANKIN  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Afl5rming. 

J.  T.  Veatch  delivered  to  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company,  at  Somerset,  on  De- 
cember 5,  1912,  nine  hogs,  one  bull,  twenty-nine  head  of 
cows,  and  four  calves,  which  shipment  was  accepted  by 
the  carrier,  and  a  contract  entered  into  for  its  delivery 
at  Cincinnati. 
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On  April  24,  1913,  Veatch  sued  the  railway  company 
in  the  Mercer  Circuit  Court  to  recover  damages  for  in- 
juries to  the  live  stock  so  shipped,  and,  upon  a  trial,  there 
was  a  verdict  and  judgment  for  $266.00.  The  railway 
company  appeals. 

1.  It  was  alleged  in  the  petition  that  the  cattle  were 
injured  in  a  wreck;  and  appellant  contends  that  having 
pleaded  that  the  cattle  were  so  injured,  and  having  failed 
to  prove  the  charge,  the  plaintiff  was  not  entitled  to  a 
recovery 

The  well-settled  Kentucky  rule  is  that  where  a  ship- 
ment of  live  stock  is  accompanied  by  the  owner  or  his 
agent,  and  injury  results  during  transit,  the  burden  is 
upon  the  owner  to  show  how  the  injury  occurred,  i.  e., 
whether  it  was  caused  by  some  actionable  negligence 
upon  the  part  of  the  carrier ;  but  where  the  live  stock  is 
not  accompanied  by  the  owner  or  his  agent,  and  injury 
results  during  transit,  then,  when  the  owner  shows  that 
the  live  stock  was  in  good  condition  when  delivered  to 
and  accepted  by  the  carrier  for  shipment,  and  was  in  a 
damaged  or  injured  condition  when  delivered  by  the 
carrier  to  the  consignee  at  the  place  of  destination,  the 
burden  shifts ;  and  unless  the  carrier  can  show  that  the 
injury  was  due  to  the  inherent  nature,  propensities  or 
viciousness  of  the  animals,  or  other  relieving 
cause,  the  carrier  is  liable  for  such  injury.  L  C. 
B.  R,  V.  Word,  149  Ky.,  229;  McCampbell,  &c.  v. 
K  &  N.,  150  Ky.,  723;  150  S.  W.,  987;  L.  &  N.  v.  McClin- 
tock,  151  Ky.,  455, 152  S.  W.,  253;  I.  C.  E.  B.  v.  Howard, 
152  Ky.,  308,  153  S.  W.,  427;  L.  &  N.  v.  Cecil,  155  Ky., 
170,  159  S.  W.,  689;  C,  N.  0.  &  T.  P.  v.  Smith,  155  Ky., 
481,  159  S.  W.,  987. 

Under  this  rule,  as  plaintiff  did  not  accompany  the 
shipment,  it  was  sufficient  for  the  plaintiff  to  allege  and 
prove  the  delivery  to  and  acceptance  by  the  carrier  of 
the  live  stock  in  good  condition;  and  that  the  carrier 
failed  to  deliver  the  same  at  destination  in  like  condi- 
tion. It  then  devolves  upon  the  carrier  to  show  that 
the  injuries  were  due  to  the  act  of  God  or  the  public 
enemy,  or  to  the  inherent  nature  and  qualities  of  the 
live  stock,  or  to  the  act  or  fault  of  the  shipper  himself. 
Unless  the  carrier  can  show  this,  it  is  liable  for  loss  or 
injury  regardless  of  whether  it  was  negligent  or  not. 
It  was  therefore  surplusage  for  the  plaintiff  to  allege 
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in  his  petition  any  negligence  upon  the  part  of  the  car- 
rier.   L.  H.  &  »t.  L.  V.  S.  S.  H.  &  C.  Co.,  157  Ky.,  772. 

2.  It  was  shown  in  evidence  for  the  defendant  com- 
pany that  the  bull  and  the  nine  hogs  were  loaded  in  one 
compartment  of  a  stock  car,  the  bull  being  tied ;  and  the 
cows  and  calves  loaded  in  another  compartment  of  the 
car.  That  they  were  loaded  a  short  time  before  3:15 
P.  M.,  the  hour  at  which  the  train  was  due  by  which 
the  car  was  expected  to  be  moved.  That  on  the  day  in 
question,  however,  the  train  was  delayed,  and  that  be- 
tween four  and  five  o'clock  section  men  working  in  the 
vicinity  discovered  a  commotion  among  the  cattle  in  the 
car.  That,  upon  investigation,  it  was  disclosed  that 
one  of  the  cows  was  fighting  the  others,  and  that  the 
non-combatants  were  huddled  together  in  one  end  of 
the  car.  That  the  men  got  the  cattle  quieted  down  and 
left  them.  That  none  of  them  at  that  time  had  been 
injured  apparently,  except  that  one  of  the  calves  was 
down.  That  shortly  after  five  o'clock  the  yard  foreman, 
hearing  a  tumult  in  the  car,  notified  the  railroad  agent, 
and  they  went  together  to  the  car.  That  they  found  the 
militant  cow  still  fighting,  and  the  remainder  of  the  cows 
huddled  and  entangled  and  piled  together  in  the  end  of 
the  car.  That  the  crew  of  section  men  was  sent  for,  and 
the  cattle  unloaded  from  the  car.  That  seven  cows  and 
three  calves  were  either  dead  or  so  badly  injured  that 
it  was  necessary  to  kill  them.  The  remainder  of  the 
shipment  was  forwarded  to  destination;  but  one  of  the 
cows  so  forwarded  was  crippled,  and  brought  only  four 
dollars  when  sold. 

It  is  contended  by  appellant  that  it  proved  that  the 
injuries  to  the  animals  were  due  to  the  inherent  nature 
and  propensities  thereof,  and  that  it  thereby  absolved 
itself  from  legal  liability,  and  was  entitled  to  a  directed 
verdict  at  the  close  of  its  evidence. 

But  appellant  errs  in  stating  the  effect  and  extent 
of  the  evidence  introduced  by  it.  It  was  not  directly 
proven  that  the  ten  dead  animals  were  killed  by  the  mil- 
itant cow.  It  was  proven  that  one  of  the  cows  had 
mobilized  and  was  on  the  warpath;  and  it  was  proven 
that  there  were  found  in  the  car  ten  dead  animals ;  but 
it  was  not  directly  proven  that  the  militant  cow  killed 
them,  or  exactly  how  they  were  killed. 

It  must  be  conceded  that  the  evidence  for  the  rail- 
way company  was  sufficient  to  raise  a  strong  inference 
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of  fact  that  the  dead  cattle  were  killed  by  reason  of  the 
attacks  of  the  enraged  cow.  However,  it  is  in  evidence 
that  the  dead  cattle  were  skinned  and  there  were  on 
their  hides  no  indications  that  any  of  them  were  gored 
to  death,  and  their  death  may  have  resulted  in  some 
other  maimer. 

Where  a  fact  is  sought  to  be  established  by  indirect 
evidence,  it  is  the  peculiar  province  of  the  jury  to  draw 
inferences  from  the  facts  proven;  and  where  more  thQn 
one  inference  may  reasonably  be  drawn,  or  where  a 
certain  inference  may  reasonably  be  drawn  or  declined 
to  be  drawn,  the  matter  is  for  the  jury.  It  is  only  when 
all  the  circumstances  taken  together  inevitably  point  to 
and  aflford  but  one  reasonable  explanation,  that  such 
evidence  may  be  taken  as  conclusively  raising  an  infer- 
ence of  the  fact  sought  to  be  established  thereby.  So, 
whether  the  railway  company  showed  that  the  injuries 
to  the  animals  were  caused  by  the  militant  cow,  and 
thereby  absolved  itself  from  legal  liability,  was  for  the 
jury.  Adams  v.  Tiernan,  5  Dana,  394;  Dolfinger  &  Co. 
V.  Pishback,  12  Bush,  474;  Cent.  Coal  &  Iron  Co.  v. 
Owens,  142  Ky.,  19,  133  S.  W.,  966;  Bergman  v.  Solo- 
mon, 143  Ky.,  581, 136  S.  W.,  1010;  38  Cyc,  1517. 

Plaintiff  introduced  evidence  showing  that  none  of 
the  cows  were  vicious,  and  the  jury  doubtless  believed 
that  seven  cows  and  three  calves  were  a  few  too  many 
cattle  for  one  cow  to  kill  in  so  short  a  time  without  using 
her  horns,  and  therefore  doubted  the  inference  thus 
raised  by  defendant's  evidence,  and  it  was  the  province 
of  the  jury  to  weigh  the  evidence. 

3.    It  is  insisted  that  the  verdict  is  excessive. 

Defendant's  evidence  shows  that  of  the  cattle  killed 
seven  were  cows  and  three  were  calves  and  there  was 
one  cow  crippled  that  sold  for  $4,  The  bill  of  lading 
stipulated  for  a  valuation  of  not  exceeding  $30  on  the 
cows  and  $5  on  the  calves  shipped.  At  this  rate,  ac- 
cording to  defendant's  evidence,  the  verdict  should  have 
been  for  6nly  $251.  But  plaintiff  contends  that  the  wit- 
nesses on  both  sides  used  the  words  **cows"  and 
**calves^'  indiscriminately  and  that  the  jury  could  have 
found  that  all  the  missing  cattle  were  cows,  and  thus 
finding  could  have  allowed  a  greater  sum  than  they  did. 

However,  it  has  been  many  times  held  that  a  judg- 
ment will  not  be  reversed  for  a  trivial  excess  in  the 
amount  thereof,  where  the  cost  of  another  trial  would 
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exceed  the  reduction  to  which  appellant  would  be  en- 
titled. Smoot  V.  Wainscott,  28  R.,  233^  80  S.  W.,  176; 
Gates  V.  Davis,  28  R.,  490,  89  S.  W.,  490;  Nickels  v. 
Frankfort,  33  R,,  918,  111  S.  W.,  706;  Gambrell  v.  Gam- 
brell,  130  Ky.,  174,  113  S.  W.,  885;  Kelly  v.  Adams  Ex- 
press Co.,  134  Ky..  208, 119  S.  W.,  747;  Rector  v.  Rector, 
137  Ky.,  76,  122  S.  W.,  518;  City  of  Columbus  v.  Bank 
of  Columbus,  122  S.  W.,  835;  Petersburg  Coal  Co.  v. 
Bishop,  157  Ky.,  219, 152  S.  W.,  817. 
Judgment  affirmed. 


Commonwealth  Land  &  Lumber  Company  v.  Smith. 

(Decided  January  14,  1916.). 

Appeal  from  Harlan  Circuit  Court. 

Procesa — ^Requisites  and  Validity  of  Warning  Order.-^Although 
Section  67  of  the  Civil  Code  permits  a  corporation  baTing  no 
agent  in  the  State  known  to  plaintilT  to  be  proceeded  against  by 
-warning  order,  yet  in  view  of  Section  671,  Kentucky  Statutes*  re- 
quiring all  corporations  to  designate  a  process  agent  and  to  keep 
an  office  in  this  State  wherein  a  process  agent  may  be  found,  the 
plaintiff  may  not  use  his  ignorance  as  a  refuge  and  shut  his  eyes 
to  the  truth,  and  refrain  from  inquiring  of  the  Secretary  of  State 
whether  the  corporation  has  designated  a  process  agent,  and  in 
good  fbith,  make  affidavit  that  the  corporation  has  no  agent  In  the 
State  known  to  him. 

ACREE  &  STEWART,  HAZEUUOG  ft  HAZEUIIGG,  T.  G. 
STUART  and  HELM  BRUCE  for  appellant. 

H.  C.  CLiAY  and  J.  S.  FORESTER  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Reversing. 

On  June  7,  1911,  th6  Commonwealth  of  Kentucky,  by 
J.  G.  Forrester,  Commonwealth's  Attorney  for  the 
Twenty-sixth  Judicial  District,  instituted  an  action  in 
equity  in  the  Harlan  Circuit  Court  against  the  Common- 
wealth Land  &  Lumber  Company  and  others,  under  the 
authorty  of  Section  4076d,  Kentucky  Statutes,  for  the 
purpose  of  declaring  a  forfeiture  of  the  title  to  certain 
lands  in  Harlan  county  for  non-payment  of  taxes. 

It  was  alleged  in  the  petition  that  the  defendant. 
Commonwealth  Land  &  Lumber  Company,  was  a  cor- 
poration organized  and  existing  under  and  by  virtue  of 
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the  laws  of  Kentucky,  and  that  said  company  was  the 
owner  and  claimant  of  the  land,  the  title  to  which  was 
sought  to  be  forfeited. 

At  the  time  of  the  institution  of  the  action,  the 
Commonwealth's  Attorney  made  an  aflBdavit  for  a  warn- 
ing order,  and  the  defendant  Commonwealth  Land  & 
Lumber  Company  was  proceeded  against  by  constructive 
service  of  process.  A  warning  order  attorney  was  ap- 
pointed, and  a  copy  of  the  petition  was  posted  at  the 
front  door  of  the  courthouse. 

In  due  time,  the  cause  came  on  for  trial,  and  on  No- 
vember 1,  1911,  there  was  a  verdict  upon  which  the 
court  rendered  a  judgment  of  forfeiture,  and  ordered 
a  sale  of  the  lands  in  question  on  April  13,  1912.  The 
sale  was  had  on  September  2,  1912,  and  C.  C.  Smith  be- 
came the  purchaser  of  the  lands,  which  comprise  five 
hundred  acres,  at  the  price  of  two  hundred  and  fifty  dol- 
lars. On  September  11,  1912,  the  sale  was  confirmed, 
and  a  deed  was  executed  to  the  purchaser. 

On  December  13,  1913,  the  Commonwealth  Land  & 
Lumber  Company  and  W.  L.  Bramblett,  administrator 
of  the  estate  of  G.  W.  Bramblett,  instituted  this  pro- 
ceeding in  equity  in  the  Harlan  Circuit  Court  to  inval- 
idate the  forfeiture  proceedings  and  the  deed  there- 
under executed  to  the  purchaser,  C.  C.  Smith.  A  de- 
murrer to  the  petition  was  sustained,  and  the  sufficiency 
of  the  petition  is  sought  to  be  upheld  upon  this  appeal. 

Bramblett's  administrator  is  made  a  party  plaintiflf 
for  the  reason  that  at  the  time  the  forfeiture  proceed- 
ing was  instituted  and  the  judgment  was  rendered  and 
sale  had,  Bramblett  had  an  attachment  lien  upon  the 
lands  in  question;  and  since  the  deed  was  executed  to 
C.  C.  Smith,  the  lands  have  been  conveyed  to  him  by  the 
Commonwealth  Land  &  Lumber  Company. 

1.  The  principal  and  only  question  presented  upon 
the  appeal  is  whether  the  defendant,  Commonwealth 
Land  &  Lumber  Company,  was  properly  before  the  court 
in  the  forfeiture  suit. 

The  statute  (4076d)  contains  this  language:  **In 
addition  to  the  requirements  of  the  Civil  Code  of  Prac- 
tice respecting  process  and  service  thereof,  notice  shall 
be  given  of  the  pendency  of  the  action  by  posting  a  copy 
of  the  petition  at  the  front  door  of  the  courthouse,  which 
shall  be  done  by  the  clerk  immediately  after  the  petition 
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is  filed;  and  lie  shall  show  by  endorsements  upon  the 
original  petition  the  time  at  which  said  copy  was  posted. 
And  such  copy,  when  so  posted,  shall  be  deemed  notice 
to  all  defendants  of  the  pendency  of  said  action  and  its 
object.'' 

By  virtue  of  the  last  sentence  of  the  quotation,  it  is 
contended  by  appellee  that  the  posting  of  a  copy  of  the 
petition  was  sufficient  to  confer  jurisdiction  to  render 
the  judgment  herein  sought  to  be  invalidated. 

But  the  statute  must  be  construed  as  a  whole,  and  it 
specifically  says  that  the  language  quoted  is  in  addition 
to  the  requirements  of  the  Civil  Code  respecting  process 
and  service  thereof.  And,  as  among  its  provisions  is 
one  by  which  the  unknown  owners  and  claimants  of  lands 
may  be  proceeded  against  and  a  forfeiture  of  their  lands 
declared,  we  think  it  was  to  this  class  of  defendants  that 
the  latter  sentence  of  the  language  quoted  was  directed. 

Where  known  defendants  are  proceeded  against,  it  is 
undoubtedly  necessary  that  the  requirements  of  the  Civil 
Code  in  respect  of  process  and  the  service  thereof  shall 
be  observed.  The  question  here  is  whether  there  has 
been  a  proper  observance  of  those  provisions. 

As  has  been  said,  the  petition  alleged  that  the  Com- 
monwealth Land  &  Lumber  Company  was  a  Kentucky 
corporation.  Section  571,  Kentucky  Statutes,  requires 
all  corporations  (except  foreign  insurance  companies) 
doing  business  in  this  State  to  have  at  all  times  one  or 
more  known  places  of  business  in  this  State,  and  an  au- 
thorized agent  thereat  upon  whom  process  may  be 
served;  also  to  designate  by  a  statement  filed  in  the 
office  of  the  Secretary  of  State,  an  agent  for  the  service 
of  process,  which  agent,  when  so  designated,  shall  remain 
agent  for  that  purpose  until  the  statement  of  the  ap- 
pointment of  another  agent  is  therein  filed. 

The  affidavit  made  by  the  Commonwealth's  Attorney 
which  was  filed  with  the  petition  for  the  purpose  of  pro- 
ceeding against  the  defendant  corporation  by  construc- 
tive service  of  process,  states  that  the  defendant  cor- 
poration had  no  agent  in  the  State  known  to  him.  But 
it  does  not  aver  that  the  affiant  had  made  any  inquiries 
for  the  purpose  of  ascertaining  the  whereabouts  of  any 
agents  of  the  corporation,  or  that  he  had  made  inquiry 
of  the  Secretary  of  State  as  to  whether  the  corporation 
had  complied  with  the  statute  and  designated  an  agent 
for  the  service  of  process. 
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Section  57  of  the  Code  provides  that  a  defendant  cor- 
I)oration  may  be  proceeded  against  by  constractive  ser- 
vice of  process  when  it  has  no  agent  in  the  state  "known 
to  the  plaintiff/' 

But,  in  view  of  the  requirements  of  Section  571,  Ken- 
tucky Statutes,  it  is  incumbent  upon  a  plaintiff  desir- 
ing to  proceed  against  a  corporation  to  make  a  reason- 
able effort  to  ascertain  the  whereabouts  of  agents  of  the 
corporation,  and  to  inquire  of  the  Secretary  of  State  to 
ascertain  if  the  corporation  has  designated  an  agent 
for  the  service  of  process.  The  plaintiff  may  not  shut 
Jiis  eyes  to  the  truth  and  take  refuge  in  his  own  igno- 
rance, and  thereby  enable  himself  to  make  affidavit  that 
the  defendant  corporation  has  no  agent  in  the  State 
known  to  him,  and  thus  be  permitted  to  proceed  against 
it  by  constructive  service  of  process. 

In  view  of  what  has  been  said,  it  will  be  seen  that  the 
affidavit  of  the  Commonwealth's  Attorney  was  insuffi- 
cient to^  justify  the  proceeding  against  the  defendant 
corporation  by  warning  order;  and  the  court  was,  there- 
fore, without  jurisdiction  to  render  the  judgment  which 
resulted  in  a  sale  of  the  lands  in  question  and  the  execu- 
tion of  the  deed  to  the  purchaser,  C.  C.  Smith. 

For  this  reason,  the  judgment  appealed  from  is  re- 
versed 


Wheeler  v.  Burice,  et  aL 

(Decided  January  14,  1916.) 

Appeal  from  Lawrence  Circuit  Court 

Schools  and  School  Districts — Graded  Schools — ^Election  of  Teach- 
ers.— ^The  Board  of  Trustees  of  a  graded  school  may  at  any  time 
in  the  calendar  year  elect  teachers  for  the  ensning  school  year 
that  begins  in  the  year  in  which  the  election  of  teachers  is  made. 
So  that  teachers  may  be  elected  in  January  to  teach  during  the 
school  year  that  begins  the  succeeding  July. 

W.  D.  O'NEAL  for  appellant 

M.  S.  BURNS  and  J.  T.  SWETNAM  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Reversing. 

This  litigation  is  the  result  of  a  controversy  as  to 
whether  the  appellant,  Wheeler,  or  the  appellee,  John 
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Burke,  had  the  lawful  right  to  teach  as  principal  the 
Blaine  graded  school  in  Lawrence  county  for  the  school 
year  of  1914-1915. 

It  appears  that  in  January,  1914,  while  Wheeler  was 
employed  as  a  teacher  at  this  graded  school,  he  was  en- 
gaged, by  a  written  contract  executed  by  a  majority  of 
the  Board  of  Trustees  of  the  school,  to  teach  as  prin- 
cipal for  the  school  year  of  1914-1915.  At  the  election 
of  trustees  held  in  May,  1914,  two  new  members  of  the 
board  were  elected  in  the  place  of  two  persons  who  were 
members  of  the  board  in  January,  1914.  After  the  new 
board  was  organized,  the  members  declined  to  recognize 
the  contract  made  with  Wheeler  by  their  predecessors 
and  employed  the  appellee,  Burke,  to  teach  the  school 
as  principal  in  his  place.  Thereupon  Wheeler,  in  Au- 
gust, 1914,  brought  this  suit  against  Burke  and  the 
trustees,  asking  that  he  be  adjudged  entitled  to  teach  the 
school  as  principal  and  to  the  possession  of  the  school 
building  for  this  purpose,  and  that  the  defendants  be 
enjoined  and  restrained  from  interfering  with  or  ob- 
structing him  in  the  conduct  of  the  school. 

The  answer  of  the  defendants  denied  that  Wheeler 
had  been  elected  and  asserted  the  right  of  what  may  be 
called  the  **new  board  *'  to  employ  Burke  as  teaeher. 

After  some  evidence  had  been  taken,  the  case  was  sub- 
mitted for  hearing,  and  it  was  adjudged  that  the  peti- 
tion of  Wheeler  be  dismissed,  and  he  appeals. 

The  school  year  for  graded  schools  begins  on  July 
first  and  ends  July  first  of  the  succeeding  year,  and  it 
appears  that  the  Blaine  graded  school  opened  its  ses- 
sion on  August  the  first,  1914,  or  perhaps  the  first  Mon- 
day in  August. 

The  graded  school  law  does  not  provide  when  graded 
school  teachers  shall  be  elected  by  the  board  of  trustees, 
and,  in  the  absence  of  any  statutory  direction  on  the 
subject,  it  is  contended  by  counsel  for  Wheeler  that  the 
time  when  teachers  shall  be  elected  is  left  entirely  to 
the  discretion  of  the  board  of  trustees,  and  hence  the 
board  had  the  power  in  January,  1914,  to  make  the  con- 
tract it  did  with  Wheeler. 

On  the  other  hand,  the  argument  is  made  that  the 
board  of  trustees  have  no  authority  to  elect  a  teacher  for 
the  ensuing  school  year  until  after  July  first  of  that 
year,  and,  of  course,  if  this  position  is  sound,  the  elec- 
tion of  Wheeler  in  January,  which  was  before  the  be- 
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gaming  of  the  school  year  in  1914,  was  unauthorized 
and  void. 

In  support  of  these  respective  views  reasons  entitled 
to  some  weight  may  be  advanced.  In  behalf  of  the  legal- 
ity of  the  election  of  Wheeler  it  may  be  said  that,  al- 
though the  personnel  of  the  board  may  change,  the  board 
is  a  school  body  that  continues  in  existence,  and  the 
acts  of  the  members  of  one  board  are  binding  upon  the  • 
members  of  a  succeeding  board,  although  the  member- 
ship of  the  succeeding  board  may  be  composed  altogether 
of  persons  who  were  not  members  of  the  preceding 
board.  It  may  further  be  said  that  it  is  to  the  interest 
of  graded  schools  that  teachers  for  each  school  year  shall 
be  employed  at  as  early  a  time  in  the  calendar  year  in 
which  the  school  begins  as  is  practicable  in  order  that 
the  trustees  may  have  the  benefit  of  a  large  number  of 
teachers  to  select  from,  which  advantage  they  would  not 
have  if  the  election  was  postponed  until  after  July  first, 
as  at  that  time  of  the  year  all  the  desirable  teachers 
might  have  obtained  employment,  and  it  would  be  diffi- 
cult to  get  competent  teachers. 

On  the  other  side  of  the  question  the  argument  may 
be  made  that,  as  the  election  of  trustees  is  held  in  May, 
the  election  of  teachers  ought  to  be  subsequent  to  this 
time,  so  that  the  board  of  trustees  who  will  have  charge 
of  the  school  for  the  ensuing  school  year  may  have  the 
privilege  of  selecting  a  teacher  of  their  own  choice  and 
one  in  harmony  with  their  views  of  the  manner  in  which 
the  school  should  be  conducted ;  and  that  it  is  not  com- 
patible with  the  best  interests  of  a  school  that  a  board 
of  trustees  should  have  the  right  to  select  teachers  for 
a  school  year  beginning  after  their  terms  of  office  have 
expired  and  when  other  trustees  will  have  charge  of  the 
affairs  of  the  school. 

But  after  considering  these  arguments  our  conclusion 
is  that  the  election  of  Wheeler  was  within  the  power  of 
the  board. 

Graded  schools  are  a  part  of  the  common  school  sys- 
tem of  the  State,  but  these  schools  are  managed  and 
controlled  by  officers  known  as  graded  school  trustees, 
and  the  common  schools  in  each  county  are  under  the 
control  and  management  of  a  board  of  education  com- 
posed of  the  chairmen  of  the  several  educational  division 
boards  in  each  county,  and  these  division  boards  have 
the  authority  to  elect  teachers  for  the  educational  di- 
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vision.  The  common  school  law  further  provides  that 
trustees  shall  he  elected  in  August  of  each  year,  but 
that  teachers  may  be  appointed  or  elected  in  June  of 
each  year;  so  that  teachers  of  common  schools  might  be 
elected  by  trustees  who  would  not  have  charge  of  the 
common  school  during  the  school  year  for  which  the 
teacher  was  selected,  as,  after  the  appointment  of  the 
teacher  and  at  the  following  August  election,  other  and 
different  trustees  might  be  elected  in  place  of  those  who 
were  trustees  when  ttie  teacher  was  appointed. 

If  the  Legislature  deemed  it  advisable  to  place  the 
selection  of  teachers  for  common  schools  in  the  power  of 
trustees  who  might  not  be  the  trustees  in  charge  of  the 
school  for  the  school  year  for  which  the  teacher  was 
appointed,  it  seems  to  us  that  it  would  not  be  inadvisable 
to  adopt  the  same  rule  upon  this  subject  for  graded 
schools. 

So  that,  without  further  elaboration,  we  think  that 
the  trustees  of  a  graded  sdiool  may  at  any  time  in  the 
calendar  year  elect  teachers  for  the  ensuing  school  year 
that  begins  in  the  year  in  which  the  election  of  teachers 
is  made.  According  to  this  view,  the  election  of  Wheeler 
was  legal,  and  the  judgment  is  reversed  with  directions 
to  enter  a  judgment  granting  him  the  relief  sought  in 
his  petition. 


Weathers  v.  Commonwealtk. 

(Decided  January  14,  1916.) 

Appeal  from  Nelson  Circuit  Court 

Criminal  Law — ^Instruction — Self  Defense. — ^An  instruction  read- 
ing,  "If  you  believe  from  the  eyldence  that  at  the  time  he  shot 
and  klUea  Henry  Lewis  (if  he  did  so)  the  defendant,  Charles 
Weathers,  believed  and  had  reasonable  grounds  for  believing  that 
he  was  in  immediate  danger  of  death  or  great  bodily  injury  at 
the  hands  of  said  Lewis,  and  that  defendant  used  such  force  and 
no  more  as  was  reasonably  necessary,  or  as  seemed  to  him  at  the 
time,  in  the  exercise  of  a  reasonable  discretion,  to  be  necessary 
to  avert  such  danger,  he  is  excusable  on  the  ground  of  self  defense 
and  you  should  And  him  not  guilty,"  presented  correctly  the  law 
of  self  defense. 

NAT  W.  HALSTEAD,  WALLACE  BROWN  and  OSSO  W.  STAN- 
LEY for  appellant. 

JAMES  GARNETT,  Attorney  General,  for  appellee. 
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Ofinioh  op  the  Cotjbt  by  Judge  CABEOUi — Affirming. 

The  appellant,  under  an  indictment  charging  him  with 
the  murder  of  Henry  Lewis,  was  found  guilty  and  his 
punishment  fixed  at  imprisonment  for  life. 

The  evidence  for  the  Commonwealth  shows  that  the 
appellant,  without  excuse  or  provocation,  shot  Lewis 
twice  in  the  back,  and  after  he  had  fallen  to  the  ground 
from  the  effect  of  these  wounds,  and  was  in  a  dying  con- 
dition or  dead,  to  make  sure  of  his  work,  he  shot  him 
in  the  head. 

Appellant,  in  his  own  behalf,  testified  that  he  killed 
Lewis  in  self-defense. 

Allen  Price,  a  witness  for  the  Commonwealth,  testi- 
fied that  about  half  an  hour  after  Lewis  had  been  shot 
he  went  to  the  place  where  he  was  lying  dead  in  the  road 
and  took  out  of  his  pocket  a  pistol,  and,  without  looking 
to  see  whether  it  was  loaded  or  not,  gave  it  to  Maria 
Lewis,  the  mother  o^  the  deceased. 

Maria  testified,  over  the  objection  of  counsel  for  ap- 
pellant, that  she  examined  the  pistol  after  it  was  given 
to  her  by  Price,  and  that  it  was  unloaded,  all  the  cham- 
bers being  empty.  It  does  not  appear  when  she  exam- 
ined the  pistol,  but  there  is  not  a  particle  of  evidence  in 
the  record  tending  to  show  that  any  change  was  made  in 
the  condition  of  the  pistol  from  the  time  Allen  Price  took 
it  from  the  pocket  of  the  deceased  until  it  was  exam- 
ined by  his  mother.  That  her  evidence  was  competent 
is  not  debatable. 

The  coroner  of  Nelson  county,  who  was  also  a  prac- 
ticing physician,  testified  that,  on  the  next  day  after 
Lewis  was  killed,  he  held  an  inquest  on  his  body  and 
found,  aside  from  the  wound  in  his  head,  two  holes  in 
his  back  and  two  holes  in  the  front  of  his  body,  and  gave 
it  as  his  opinion  that  the  bullets  that  made  these  holes 
entered  his  back  and  came  out  in  front. 

It  is  objected  that  the  examination  by  Dr.  Green- 
well,  the  coroner,  of  the  wounds  on  the  deceased  oc- 
curred too  long  after  they  were  made  to  make  competent 
his  opinion  as  to  the  points  of  entrance  and  exit  of  the 
bullets  that  caused  the  holes  in  his  body.  The  fact,  how- 
ever, that  tile  doctor  did  not  examine  the  body  until 
several  hours  after  death  did  not  render  incompetent 
his  opinion  upon  this  subject,  as  there  was  no  evidence 
or  inference  that  these  wounds  had  been  tampered  with 
before  his  examination.    He  related  at  some  length  his 
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examination  of  the  body. and  what  he  found  as  a  result 
of  it,  and  the  correctness  of  his  opinion  and  the  weight  to 
be  attached  to  it  was  for  the  jury  to  consider. 

It  is  further  urged  that  the  evidence  of  Ken  Price, 
the  only  eyewitness  to  the  murder,  was  so  contradictory 
as  not  to  be  worthy  of  belief,  but  the  weight  of  this  evi- 
dence was,  of  course,  a  matter  for  the  jury,  nor  do  we 
agree  with  counsel  for  appellant  that  it  was  so  conflict- 
ing as  to  be  unworthy  of  belief. 

On  the  subject  of  self-defense  the  court  instructed 
the  jury  that  *Mf  you  believe  from  the  evidence  that  at 
the  time  he  shot  and  killed  Henry  Lewis,  if  he  did  so,  the 
defendant,  Charles  Weathers,  believed  and  had  reason- 
able grounds  for  believing  that  he  was  in  immediate 
danger  of  death  or  great  bodily  injury  at  the  hands  of 
said  Lewis,  and  that  defendant  used  such  force  and  no 
more  as  was  reasonably  necessary,  or  as  seemed  to  him 
at  the  time,  in  the  exercise  of  a  reasonable  discretion, 
to  be  necessary  to  avert  such  danger,  he  is  excusable  on 
the  ground  of  self-defense  and  you  should  find  him  not 
guilty.'' 

It  has  been  settled  in  numerous  opinions  of  this  court 
that  the  defendant  has  the  right  to  act  in  the  exercise 
of  a  reasonable  discretion  on  the  appearance  of  things 
as  they  seem  to  him,  and  that  the  jury  should  be  in- 
structed to  view  the  situation  confronting  the  defendant 
from  his  point  of  view  at  the  time,  and  not  as  it  might 
appear  to  them  from  the  evidence.  Or,  to  state  it  in 
another  way,  whether  the  defendant  may  be  excused  on 
the  ground  of  self-defense  depends  on  whether  he,  at  the 
time,  in  the  exercise  of  a  reasonable  judgment,  believed, 
and  had  reasonable  grounds  to  believe,  it  was  necessary 
to  take  the  life  of  the  deceased  to-  avert  the  danger,  real 
or,  to  him,  apparent,  and  not  what  the  jury  might  think 
was  necessary  to  be  done  under  the  circumstances.  If 
the  jury,  from  the  evidence,  believe  that  the  defendant 
believed,  and  had  reasonable  grounds  to  believe,  that 
it  was  necessary  to  take  the  life  of  the  deceased  to  save 
himself  from  death  or  great  bodily  injury,  they  should 
acquit  him,  although,  looking  at  the  matter  from  the 
cool  and  deliberate  view-point  of  the  jury  box,  they  might 
think  that  they  could  have  foimd  some  other  means  to 
avert  the  danger. 

The  instruction  given,  we  think,  presented  fairly  and 
correctly  the  law  of  self-defense  under  the  evidence  in 
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this  case.  By  the  instruction  the  jury  were  told  that  if 
the  defendant  believed,  and  had  reasonable  grounds  for 
believing,  that  he  was  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  Lewis,  and  that  he  used  no  more 
force  than  was  reasonably  necessary,  or  than  seemed  to 
him,  at  the  time,  in  the  exercise  of  a  reasonable  discre- 
tion, to  be  necessary  to  avert  the  danger,  they  should 
acquit  him.  Under  this  instruction  the  question  as  to 
the  imminence  of  the  danger  Weathers  was  in  was  left 
to  his  judgment  and  so  was  the  question  of  the  amount 
of  force  necessary  to  avert  it  left  to  his  discretion.  The 
jury,  upon  reading  this  instruction,  could  not  fail  to 
understand  that  they  were  to  determine  the  guilt  or  in- 
nocence of  the  defendant  from  a  consideration  of  the 
conditions  as  they  appeared  to  him  at  the  time,  and  not 
as  they  might  appear  to  them. 

In  Sizemore  v.  Commonwealth,  158  Ky.,  492,  relied 
on  by  counsel  for  appellant,  the  instruction  condemned 
left  it  to  the  jury  and  not  to  the  defendant  to  say  whether 
the  defendant  was  in  danger  at  the  time  he  killed  North. 

Li  Austin  V.  Com.,  28  Ky.  L.  B.,  1087,  an  instruction, 
in  substance  the  same  as  the  one  ^ven  in  this  case  by 
the  court,  was  directed  to  be  given. 

Complaint  is  made  of  misconduct  on  the  part  of  the 
Commonwealth's  Attorney  in  the  argument  of  the  case. 
We  have  carefully  read  and  considered  the  argument 
objected  to  and  do  not  find  in  it  any  statement  that  would 
warrant  a  reversal. 

Upon,  the  whole  case,  it  appears  to  us  that  the  de- 
fendant had  a  fair  trial  and  that  the  ends  of  justice, 
under  the  law,  were  no  more  than  satisfied  by  the  judg- 
ment appealed  from,  and  it  is  affirmed. 

Commonwealtfa,  By  et  al.  ▼•  Standard  03  Company  of 

Kentudcy. 

(Decided  January  14,  1915.) 

Appeal  from  Jeflferson  Circuit  Court 
(Chancery,  No.  2). 

Taxation — ^Action  by  Revenue  Agent  to  Recover  on  Omitted  Assess- 
ment.— ^In  this  action  by  a  revenue  agent  to  recover  taxes  on  prop- 
erty omitted  from  assessment,  the  ruling  of  the  lower  court  in 
dismissing  the  proceeding  was  erroneous  in  view  of  the  ruling 
of  this  court  in  Commonwealth  v.  Ewald  Iron  Co.,  153  Ky.,  116. 

A.  S.  BULLITT  and  MATT  J.  HOLT  for  appellant. 

HUMPHREY.  MIDDLETON  &  HUMPHREY  for  appellee. 

Digitized  by  VjOOQIC 


150  KENTUCKY  EEPOETS.         [Vol.  162. 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Beversing. 

This  action  was  by  a  Revenue  Agent  to  recover  taxes 
on  property  omitted  from  assessment.  The  lower  court 
sustained  a  motion  to  dismiss  without  prejudice.  The 
ruling  was  made  in  attempted  compliance  with  an  Act 
of  1912,  directing  dismissal  of  such  actions  where  there 
is  a  lack  of  diligence  in  prosecution.  The  Revenue  Agent 
appeals. 

Since  then  this  court  has  construed  the  Act  referred 
to.  Commonwealth  v.  Ewald  Iron  Co.,  153  Ky.,  116.  It 
is  conceded  by  appellee  that  the  lower  court  erred  in  dis- 
missing the  action,  in  view  of  the  ruling  in  the  Ewald 
case. 

The  judgment  is  reversed  for  proceedings  in  con- 
formity with  the  Ewald  case. 


Independent  Life  Insurance  Company  v.  Evana. 

decided  January  14,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery,  No.  2). 

Insurance — ^Action  to  Set  Aside  Writing  Expressing  Willingness 
to  Cancel  Contract  of — Fraud. — ^A  writing  signed  by  insured  ex- 
pressing a  wUlingness  to  have  a  contract  of  insurance  canceled 
does  not  amount  to  a  cancellation,  and  the  evidenoe  showing  It 
was  procured  by  the  fraud  and  misrepresentation  of  an  agent  of 
the  company  by  which  the  Insured  who  was  sick  and  In  a  weak- 
ened condition,  was  overreached,  the  writing  was  properly  set 
aside. 

BLACKWOOD  &  CARTMELL  and  H.  O.  WILLIAMS  for  appellant. 

P.  H.  SAVAGE  and  A.  J.  BIZOT  for  appellee. 

Opinion  op  the  Coubt  by  Judge  Nunn — Affirming, 

The  death  of  the  appellee,  Allen  B.  Evans,  occurring 
after  this  appeal  was  taken,  it  has  been  revived  in  tiie 
name  of  his  mother,  Flora  B.  Evans,  administratrix. 
The  suit  was  filed  to  set  aside  a  certain  writing  executed 
by  Allen  B.  Evans,  whereby  he  expressed  a  willingness 
to  cancel  a  $1,000  insurance  policy,  issued  upon  his  life 
by  the  appellant,  upon  the  payment  to  him  of  $200.  It 
is  charged  that  the  writing  was  procured  by  certain  false 
and  fraudulent  representations  of  appellant's  agent 
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The  insurance  policy  was  issned  to  Allen  B.  Evans 
on  November  17th,  1908,  when  he  was  29  years  old.  The 
policy  stipulates  that  in  the  event  the  assured  shall  be- 
come so  totally  and  permanently  disabled  by  reason  of 
bodily  injury  or  disease  as  to  prevent  him  from  engaging 
in  any  gainful  occupation^  then  the  company  will  pay  for 
the  insured  the  premiums  accruing  on  the  policy,  and 
without  any  charge  to  the  insured  or  against  the  policy. 
It  is  also  stipulated  that  the  policy  shall  be  incontestable 
after  one  year  from  its  date,  except  for  non-payment  of 
premiums. 

The  insured  paid  the  annual  premium  in  November, 
1909,  and  November,  1910,  and,  in  fact,  tendered  the 
premium  accruing  in  1911.  The  company  refused  to  ac- 
cept this  1911  payment,  claiming  that  the  writing  in- 
volved in  this  action,  executed  a  few  weeks  before  the 
tender,  cancelled  the  policy. 

During  1909,  the  young  man  had  a  spell  of  malaria, 
and  from  which  he  never  recovered.  In  his  weakened 
condition,  he  soon  became  a  victim  of  tuberculosis.  As 
usual  in  such  cases,  he  grew  weaker  and  weaker,  and 
after  1910  was  confined  to  his  bed  a  large  part  of  the 
time.  Feeling  that  he  was  totally  disablea,  early  in 
October,  1911,  he  notified  the  company  of  this  fact  in 
writing,  and  requested  the  company  to  pay  the  premiums 
and  keep  his  i)olicy  alive  according  to  its  terms.  The 
company  instructed  its  physidan.  Dr.  Lindenberger,  to 
examine  him.  Dr.  Lindenberger  visited  and  examined 
the  insured  on  October  23rd,  1911.  He  found  the  condi- 
tions above  mentioned,  and  testifies  that  the  insured 
was  totally  disabled  by  reason  of  that  disease,  and  so 
notified  the  company.  The  insured  heard  nothing  from 
the  company  until  October  30th,  when  he  was  visited  by 
its  agent,  Mr.  Keane.  The  young  man  was  sitting  up  at 
the  time,  and  Keane 's  visit,  which  lasted  from  one  hour 
and  a  half  to  three  hours,  as  estimated  by  the  witnesses, 
resulted  in  the  writing  which  is  sought  to  be  set  aside. 
According  to  Evans  and  his  mother,  Keane  began  to  in- 
gratiate himself  into  their  confidence  by  recounting  his 
old  friendship  with  the  elder  Evans,  and  the  fact  that 
his  religious  faith  was  the  same  as  the  Evans*.  Then, 
at  his  request,  Allen  Evans  went  with  him  into  another 
room  for  a  private  conversation.  Keane  told  him  he 
had  come  to  see  about  the  insurance,  and  first  offered  a 
return  of  the  premiums  with  six  per  cent  interest.    This 
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being  refused,  he  told  him  the  company  was  canceling  all 
of  its  policies,  and  was  preparing  to  quit  business  in  the 
State,  and  suggested  that  if  Evans  knew  as  much  about 
the  company  as  he,  Keane,  did,  he  trould  accept  the  prop- 
osition. He  finally  offered  to  pay  $200  for  a  cancellation 
of  the  policy.  Keane  says  the  conversation  with  refer- 
ence to  old  friendship  and  religious  affinity  did  not  occur 
until  after  his  $200  offer  was  accepted.  He  admits  that 
the  company  was  not  canceling  any  policies  and  was  mak- 
ing no  preparation  to  quit  the  State ;  says  it  was  solvent, 
and  that  he  knew  of  no  reason  why  one  should  be  willing 
to  accept  less  than  its  contract  obligation  in  order  to 
secure  a  present  settlement  with  it.  But  he  denies  mak- 
ing any  such  representations  about  the  company.  Both 
agree  that  at  this  time  his  mother  was  called  into  the 
conversation,  and  she  was  informed  of  the  proposition 
with  request  for  her  advice.  She  said  it  was  her  son^s 
affair,  and  he  would  have  to  act  for  himself.  Anyhow, 
the  following  writing  was  then  drawn  up  and. signed  by 
the  young  man: 

'^Louisville,  Ky.,  October  30, 1911. 

"Allen  B.  Evans  will  accept  $200.00  in  full  settle- 
ment for  his  policy  with  the  Independent  Life  Insurance 
Company  for  full  settlement  on  No.  467  on  my  life. 

''Allen  B.  Evans.*' 

Allen  Evans  testifies  that  he  told  K^ane  he  would 
not  and  did  not  intend  to  bind  himself  in  this  matter 
until  he  could  consult  with  his  father  when  he  returned 
home  that  night,  and  Keane  agreed  to  this,  and  said  he 
would  come  back  next  morning  with  the  money  and  get 
the  policy.  Keane  denied  that  the  young  man  signed  it 
with  any  such  reservation.  The  $200  was  never  paid, 
nor  was  the  policy  ever  surrendered  or  canceled  in  fact. 
The  company  relies  upon  the  writing  above  quoted  as 
its  cancellation.  Keane  testifies  that  the  next  morning 
he  returned  to  the  house  with  the  money  and  tendered  it 
to  Allen  Evans,  but  he  would  not  accept  it,  and  said  that 
he  had  been  advised  by  his  father  and  physician  not  to 
surrender  the  policy. 

Mrs.  Evans  says  that  Keane  never  had  any  such  con- 
versation with  her  son,  and  made  no  tender  of  the  money 
nor  demand  for  the  policy.  She  says  that  he  did  come 
there  next  morning  and  she  met  him  on  the  front  porch ; 
that  her  son  was  upstairs  in  bed;  and  she  would  not  let 
Keane  enter  or  see  the  boy,  and  he  did  not  see  or  talk  with 
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him,  because  the  doctor  had  said  his  physical  condition 
was  such  that  he  should  see  no  one.  Allen  Evans  is  not  in- 
troduced again  to  testify  on  this  proposition.  His  testi- 
mony, which  we  have  referred  to,  was  given  by  deposi- 
tion taken  while  he  was  in  bed  and  before  Keane  testi- 
fied. 

The  action  is  in  equity  and  such  conflict  as  there  was 
in  the  evidence  was  passed  upon  by  the  trial  judge.  His 
finding  is  supported  by  the  weight  of  the  evidence,  and 
we  will  not  disturb  the  judgment,  which  sets  aside  the 
writing. 

The  written  opinion  of  the  lower  court,  filed  with  the 
record,  is  so  pointed  that  we  copy  it: 

"The  plaintiff  was  a  confined  and  hopeless  invalid, 
and  was  dependent  upon  his  family  for  nursing,  medi- 
cines, etc.  He  had  been  in  that  condition  for  several 
months.  In  response  to  his  letter  seeking  to  avail  him- 
self of  the  total  disability  clause  in  his  policy,  the  de- 
fendant sent  its  physician  to  examine  him  and  was  ad- 
vised by  the  physician  that  plaintiff  was  afflicted  with 
advanced  pulmonary  tuberculosis.  Thereupon  a  special 
agent  of  defendant  was  sent  to  him  for  the  purpose  of 
securing  a  cancellation  of  the  policy.  The  plaintiff  had 
not  contemplated  a  cancellation  or  surrender  of  his  pol- 
icy up  to  that  time.  He  was  very  weak  physically  and 
was  in  no  condition  to  carry  on  negotiations  of  several 
hours,  and  at  the  end  cope  with  a  strong  and  vigorous 
person  such  as  the  agent  of  defendant.  Under  such  cir- 
cumstances, it  would  not  be  difficult,  through  religious 
sympathies,  for  the  agent  to  ingratiate  himself  with 
plaintiff  and  to  win  his  confidence.  He  was  sent  there 
to  secure  a  cancellation  of  this  contract  and  he  accom- 
plished his  mission.  From  the  physician's  report  upon 
the  risk,  it  was  a  profitable  transaction  on  the  part  of 
the  defendant  company  to  pay  $200.00  in  cash  to  get 
from  under  the  certain  and  near  liability  for  $1,000.00, 
and  the  suggestion  that  the  cash  value  of  the  policy  was 
$11.90  only  is  of  no  importance.  The  weight  of  the  tes- 
timony shows  that  the  plaintiff  was  overreached  in  the 
matter  of  the  agreement  to  surrender  and  cancel  the  pol- 
icy for  $200.00,  and  there  can  be  no  doubt  that  plaintiff 
is  totally  incapacitated  from  pursuing  a  gainful  calling. '' 

In  view  of  the  young  man's  physical  condition,  and 
the  fact  that  the  company  would  soon  have  to  pay  the 
I>olicy  in  fuU,  and  the  further  fact  that  the  purpose  of 
Keane 's  visit  was  to  secure  a  cancellation  of  it  in  behalf 
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of  the  company,  it  is  unreasonable  to  believe  that  the 
young  man  would  have  signed  a  writing  for  $200  whereby 
he  surrendered  an  almost  immediate  right  to  $1,000, 
unless  he  was  overreached  and  put  in  fear,  particularly, 
if  he  was  as  strong  mentally  as  Keane  would  have  us  be- 
lieve. Keane  must  have  shaken  the  insured's  faith  in  the 
solvency  of  the  company,  as  testified  to  by  the  insured, 
in  order  to  gain  his  consent  to  take  one-fifth  of  the 
amount  due  him  under  the  contract,  and  which  all  con- 
cerned realized  was  soon  to  accrue. 

More  than  this,  the  writing  signed  by  the  boy  is  noth- 
ing more  than  a  proposal.  Keane  says  that  he  accepted 
the  proposition  next  morning,  and  tendered  the  amount 
called  for,  but  this  is  denied  by  Mrs.  Evans.  Certain 
it  is,  the  money  was  never  paid,  nor  did  the  company  get 
possession  of  the  policy  nor  an  actual  cancellation.  The 
writing  itself  does  not  amount  to  a  contract,  and  the 
evidence  is  not  convincing  enough  to  put  it  in  that  cat- 
egory. 

Wherefore  the  judgment  of  the  lower  court  is 
affirmed. 


Andonique  ▼•  Carmen. 

(Decided  January  14,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Conunon  Pleas,  No.  2.) 

1.  Landlord  and  Tenant — Defect  in  Premises — Action  by  Tenant  for 

Personal  Injuries. — In  a  suit  by  a  tenant  to  recover  of  the  land- 
lord for  personal  injuries  sustained  by  falling  through  a  floor, 
occasioned  by  rotten  joists,  the  defect  was  a  latent  one  and  the 
law  did  not  impose  upon  the  tenant  the  duty  of  tearing  up  the 
floor  to  inspect  the  same.  Her  duty  was  a  reasonable  Inspection, 
such  as  ordinarily  prudent  persons  would  make  under  similar  cir- 
cumstances. 

2.  Instructions. — The  mere  circumstance  that  an  instruction,  although 
a  proper  one,  was  not  given  on  the  first  trial,  and,  therefore^  not 
considered  and  approved  by  this  court  on  appeal,  does  not  of 
itself  preclude  the  giving  of  it  on  a  second  trial. 

3.  Personal  Injuries — In  a  suit  to  recover  for  personal  injury,  the 
financial  circumstances  of  either  party  is  not  a  matter  for  con- 
sideration, and  it  was  not  error  to  refuse  to  admit  evidence  of 
the  financial  ability  of  the  injured  party  to  endure  the  loss. 

BXJRWELL  K.  MARSHALL  and  JOHN  L.  WOODBURY  for  ap- 
pellant. 

GORDON  &  LAURENT  and  J.  L.  RICHARDSON  for  appeUee. 
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Opinion  of  the  Coubt  by  Judge  Nukn — ^Affirming. 

The  api)ellee  was  a  tenant  of  appellant,  who  was  a 
non-resident  The  Fidelity  Trust  Company  was  local 
agent  of  appellant.  The  trust  company  made  the  lease 
contract  and  collected  the  rents.  While  in  a  privy  on 
the  premises,  the  floor  gave  way  and  appellee  was 
plunged  into  the  vault,  10  or  12  feet  deep.  She  was 
messed  from  head  to  foot  with  fecal  matter;  her  person 
was  bruised  and  her  spine  permanently  injured.  She  was 
confined  to  bed  for  four  weeks,  and  is  still  unable  to  do 
housework.  She  recovered  $1,999.99,  the  amount  prayed 
for.  This  is  the  second  trial.  She  recovered  the  same 
amount  at  the  first  trial,  but,  on  appeal,  the  judgment  was 
reversed.    151  Ky.,  249. 

Evidence  on  the  two  trials  was  substantially  the 
same,  so  that  there  is  nothing  to  add  to  the  statement 
of  facts  given  in  the  former  opinion. 

The  case  was  reversed  for  error  in  instructions.  The 
second  trial,  which  we  are  now  considering,  conformed 
to  the  opinion,  and  the  court  gave  the  instructions  therein 
directed.  Appellant  insists  that  the  court  should  have 
given  a  peremptory  instruction  because  the  appellee  tes- 
tified she  made  no  inspection  of  the  floor  of  the  privy. 
We  believe  the  appellant  misconceives  her  testimony. 
She  did  not  tear  up  the  floor  to  inspect  the  rotten  joists, 
and  the  law  does  not  impose  any  such  duty  upon  her. 
The  defect  in  the  joists  was  a  latent  one.  The^oor  cov- 
ering was  sound.  In  the  nature  of  things,  she  was  at  the 
privy  daily  during  the  six  months  of  her  tenancy,  and, 
as  she  says,  she  scrubbed  and  washed  the  floor  frequently 
with  her  own  hands,  and  never  discovered  the  defect. 
These  facts  constitute  such  a  reasonable  inspection  as 
an  ordinarily  prudent  person  would  make  under  similar 
circumstances,  and  are  such  facts  as  to  justify  a  sub- 
mission of  the  question  to  the  jury  as  to  whether  the 
defect  should  have  been  discovered.  It  does  not  meet 
the  case  to  say  that  her  opportunities  were  as  good  as 
appellant's  to  discover  the  latent  defect.  There  was 
proof  to  show  that  appellant's  agent  had  actual  notice 
of  the  particular  defect,  and  that  requests  for  repairs 
or  reconstruction  were  made  by  the  tenant  who  occupied 
the  premises  just  preceding  the  appellee.  These  facts 
of  notice  eliminate  from  the  case  any  question  of  ai>- 
pellant's  opportunity  for  discovering  the  defect. 
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In  addition  to  giving  the  instructions  directed  in  the 
former  opinion  the  court  gave  this  instruction : 

^^If  notice  was  given  in  this  case  to  N.  E.  Kinser, 
cashier  of  the  Fidelity  Trust  Company,  such  as  is  set  out 
and  defined  in  instruction  No.  2,  such  notice  was  notice 
to  the  Fidelity  Trust  Company. '' 

Appellant  does  not  complain  that  this  was  an  erro- 
neous statement  of  the  law,  but  insists  that  the  former 
opinion  is  the  law  of  the  case,  and  that  the  giving  of 
the  instruction  quoted  was  error,  because  it  was  not 
given  on  the  former  trial,  and  there  was  no  direction  for 
it  in  the  opinion.  This  instruction  does  not  fall  within 
the  rule  which  condemns  instructions  that  give  undue 
prominence  to  any  particular  state  of  facts.  In  truth, 
the  prime  question  in  the  case  was  whether  appellant's 
agent,  a  corporation,  had  notice  of  the  latent  defect. 
Appellee's  proof  showed  that  notice  was  given  by  the 
former  tendnt  to  Mr.  Kinser,  who  was  cashier  of  the 
corporate  agent,  and  collector  of  the  rents.  Whether  no- 
tice to  the  corporation's  agent  was  notice  to  the  cor- 
poration is  a  question  of  law  for  the  court.  The  matter 
of  fact  for  the  jury's  decision  was  whether  this  notice 
was,  in  fact,  given  to  the  corporation's  agent.  The  mere 
circumstance  that  an  instruction,  although  a  proper  one, 
was  not  given  on  the  first  trial,  and,  therefore,  not  con- 
sidered and  approved  by  this  court  on  appeal,  does  not 
of  itself  preclude  the  giving  of  it  on  the  second  trial. 
The  instruction  brought  to  the  jury  in  concrete  form  the 
most  salient  issue  in  the  case. 

Appellant  argues  that  appellee  had  ceased  doing  her 
housework,  not  that  she  was  physically  unable  to  do  it, 
but  because  she  had  become,  in  a  measure,  prosperous, 
and  was  financially  able  to  employ  a  servant.  To  sup- 
port this  argument  evidence  was  offered  of  the  record 
of  two  or  three  real  estate  transfers  in  which  appellee 
was  a  party.  The  court  rejected  the  evidence  as  incom- 
petent, and  appellant  says  this  was  error.  The  records 
do  not  show  whether  the  appellee  made  or  lost  money 
in  the  transactions,  but,  in  either  event,  the  evidence  is 
immaterial,  because  recovery  is  based  upon  the  injury 
or  loss  she  sustained  rather  than  upon  her  financial 
ability  to  endure  it.  The  financial  circumstance  of  either 
party  to  litigation  is  not  a  matter  for  consideration  in 
such  case. 

The  judgment  is  affirmed. 
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Backsman  v.  Courtesy,  et  al. 

(Decided  January  14,  1915.) 
Appeal  from  Campbell  Circuit  Court. 

1.  Landlord  and  Tenant — ^Lease— OanceUatlon — ^Violation  of  Covenant 
— ^E<Tldence. — ^In  an  action  to  cancel  a  lease  on  the  ground  that  the 
lessee  violated  the  covenant  of  use,  suffered  a  nuisance  on  the 
premises,  and  committed  a  waste,  evidence  examined,  and  held, 
that  the  use  of  the  building  by  defendant,  a  confectioner,  to  manu- 
facture ice  cream  and  candy,  and  the  installation  of  two  small 
motors  for  this  purpose  was  not  a  violation  of  a  provision  of  the 
lease  that  the  premises  should  be  used  for  "store  and  dwelling." 

2.  landlord  and  Tenant — Lease — Cancellation — ^Nuisance — ^Elvidence. 
— In  an  action  to  cancel  a  lease,  evidence  examined,  and  held  not 
to  sustain  a  charge  of  nuisance  resulting  from  the  fact  that  de- 
fendant, while  engaged  in  making  ice  cream,  permitted  water  to 
run  on  the  floor  and  under  the  building  and  into  the  adjoining 
yard. 

3.  Landlord  and  Tenant— Lease — Cancellation— Waste — ^Evidence.— 
In  an  action  to  cancel  a  lease,  evidence  examined  and  held  not 
sufficient  to  show  that  defendant  had  committed  a  waste  by  allow- 
ing water  from  the  floor  to  run  under  the  house,  resulting  in  a 
sunken  condition  of  the  house  and  an  adjoining  shed. 

H.  GUNKEL,  JR.  for  appeUant. 

OTTO  WOLFF  for  appellees. 

Opinion  of  the  Court  by  William  Eogebs  Clay, 
Commissioner — ^Affirming. 

This  is  an  action  to  cancel  a  lease  on  the  ground  that 
the  lessee  violated  the  covenant  of  us6,  suffered  a  nui- 
sance on  the  premises,  and  committed  waste.  The  chan- 
cellor denied  the  relief  prayed  for,  and  plaintiff  appeals. 

Plaintiff,  Francis  Backsman,  is  the  owner  of  an  old- 
fashioned  building  on  Monmouth  street,  in  Covington. 
The  building  contains  a  store  room  and  several  rooms 
used  for  residence  purposes.  In  the  rear  of  the  store 
room  is  a  shed.  In  1911,  plaintiff  rented  the  premises 
to  Pete  Courtesy  for  a  period  of  ten  years,  with  the 
privilege  of  five  years  longer.  Courtesy  conducted  a 
confectionery  business  in  the  building  under  the  name 
of  Princess  Confectionery  Company.  S.  Demopoulas 
worked  for  Courtesy,  and  subsequently  bought  the  busi- 
ness from  him,  at  the  same  time  taking  an  assignment 
of  the  lease.    The  lease  provided  that  the  premises  should 
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be  used  for  '* store  and  dwelling.^'  The  lease  contained 
further  stipulations  to  the  effect  that  the  lessee  should 
not  permit  any  nuisance  on  the  premises,  or  commit 
waste.  It  appears  that  Demopoulas  installed  two  small 
motors  in  the  shed  and  used  them  for  the  purpose  of 
making  candy  and  ice  cream.  It  is  insisted  that  as  the 
building  was  rented  for  a  store  and  dwelling,  the  manu- 
facture of  candy  and  ice  cream  was  a  violation  of  the 
covenant  of  use.  Defendant  pleaded  that  the  making  of 
ice  cream  and  candy  was  incidental  to  the  confectionery 
business,  and  it  is  contended  that  because  he  introduced 
no  evidence  on  this  question  the  violation  of  the  covenant 
of  use  stands  confessed.  We  take  it,  however,  that  the 
burden  was  on  plaintiff  to  show  a  violation  of  the  cov- 
enant of  use,  and,  in  the  absence  of  convincing  evidence 
to  the  contrary,  we  are  not  inclined  to  hold  that  where 
a  store  room  is  rented  for  confectionery  purposes,  the 
making  of  candy  and  ice  cream  and  the  installation  of 
two  small  motors  to  be  used  for  that  purpose,  constitute 
a  violation  of  the  use  for  which  the  premises  were  rented. 
It  would  be  a  harsh  rule  indeed  that  worked  a  forfeiture 
of  the  lease  merely  because  the  lessee,  who  was  a  confec- 
tioner, made  his  candy  and  ice  cream  upon  the  premises 
instead  of  purchasing  them  from  others.  In  our  opinion, 
there  was  no  violation  of  the  covenant  of  use. 

There  was  some  proof  to  the  effect  that  the  defend- 
ant, Demopoulas,  while  engaged  in  making  ice  cream, 
permitted  water  to  run  on  the  floor  and  under  the  build- 
ing and  into  the  adjoining  yard,  and  that  complaints  of 
this  fact  were  made  by  the  neighbors  on  two  or  three 
occasions.  On  one  occasion  the  health  oflScer  was  called 
in  and  told  defendant  that  this  must  not  occur  again.  It 
does  not  appear  that  any  further  tjomplaints  were  made. 
These  acts  did  not  amount  to  a  nuisance. 

Several  witnesses  testified  that  defendant  frequently 
used  a  hose  to  wash  the  floor  of  the  shed,  and  that  this 
water  and  the  water  from  the  ice  cream  freezer  flowed 
under  the  house,  and  not  only  the  sills  of  the  shed,  but 
the  house  itself,  had  sunk  because  of  the  damp  condition 
of  the  ground.  The  evidence  for  the  defendant  showed 
that  the  roof  of  the  shed  leaked,  and  that  the  gutter  of 
the  house  was  in  bad  condition  and  that  the  water  com- 
plained of  came  from  these  sources.  His  witnesses  also 
deny  that  there  was  any  sinking  of  the  shed  or  of  the 
main  building.    It  further  appears  that  defendant,  on 
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complaint  being  made,  built  a  cement  floor  in  the  shed 
and  drained  it  toward  his  own  yard  and  into  a  cesspool 
thereon.  The  evidence  also  shows  that  the  building  was 
very  old ;  that  the  cesspool  occasionally  became  clogged 
up,  and  by  reason  of  this  fact  the  water  accumulated  in 
the  cellar.  It  is  very  doubtful  whether  the  sills  rotted 
or  the  building  sank  as  a  result  of  the  water  which  de- 
fendant used  in  the  making  of  ice  cream  and  candy.  In- 
deed, the  evidence  is  by  no  means  convincing  that  any 
part  of  the  building  has  sunk  since  the  defendant  has 
been  in  possession  of  the  property.  Under  the  circum- 
stances, we  see  no  reason  to  disturb  the  finding  of  the 
chancellor,  who  concluded  that  no  waste  had  been  com- 
mitted. 

Judgment  affirmed. 


Hall  V.  Smith-McKenney  Company. 

(Decided  January  14,  1915.) 

Appeal  from  Shelby  Circuit  Court. 

landlord  and  Tenant— Intoxicating  Liquors— Injunction.— Where  a 
landlord  is  liable  to  a  fine  for  permitting  his  property  to  be  nn- 
lawfoUy  used  for  the  sale  of  intoxicating  liquors,  he  has  the 
right  to  have  such  Illegal  use  by  his  tenant  restrained  by  injunc- 
tion. 

Intoxicating  Liquors — ^Local  Option  Election — ^When  Effective. — 
A  local  option  election  held  under  section  2557  of  the  Kentucky 
Statutes,  as  amended  by  the  Act  of  1914,  becomes  effective  at 
the  expiration  of  sixty  days  from  the  date  of  the  entry  of  the 
eertiiicate  of  the  canvassing  board  in  the  order  book  of  the  county 
court;  but  if  a  contest  be  instituted,  and  a  notice  thereof  is 
served  on  the  county  Judge  before  the  certificate  has  been  re- 
corded, then  the  certificate  is  not  to  be  recorded,  and  the  status 
existing  before  the  election  continues. 

Appeal — Supersedeas. — ^A  supersedeas  suspends  the  efficacy  of 
a  Judgment 

Appeal— Supersedeas — Suspending  Local  Option  Election. — ^An  ap- 
peal, with  supersedeas,  under  section  2567  of  the  Kentucky 
Statutes,  from  the  decision  of  a  canvassing  board  giving  the 
resnlt  of  a  local  option  election,  has  the  effect  of  suspending  the 
election  until  the  final  determination  of  the  appeal. 
Intoxicating  Uquors— Local  Option  Election — Contest. — ^Where  a 
local  option  election  is  contested,  the  decision  of  the  contest 
board  takes  the  place  of  the  certificate  of  the  canvassing  board, 
ander  sub-section  6  of  section  2566  of  the  Kentucky  Statutes;  and 
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if  a  decision  of  the  board  be  that  a  majority  of  the  legal  votes 
cast  at  the  election  was  against  the  sale  of  intoxicating  liquors, 
the  entry  of  the  decision  of  the  contest  board  on  the  order  book 
of  the  county  court  is  to  have  the  same  effect  as  the  recording 
of  the  certificate  of  the  canvassing  board,  required  to  be  given 
and  recorded  before  a  contest  is  instituted. 

6.  Intoxicating  Liquors — Local  Option  Election — Contest— Appeal. — 
When  an  appeal  to  the  circuit  court  is  determined,  the  judge  of 
the  county  court  may  then  record  the  decision  of  the  contest 
board  on  his  order  book,  unless  an  appeal  with  supersedeas  Is 
immediately   taken,    and   everything   done   under   the   judgment 

.  before  it  is  superseded  will  be  valid;  but  when  the  judgment  is 
superseded,  nothing  thereafter  can  be  done  by  virtue  of  it  until 
the  appeal  is  determined. 

7.  Intoxicating  Liquors — Local  Option  Klection — Contest— Appeal. — 
Where  the  decision  of  the  contest  board  was  recorded  on  the 
county  court  order  book  before  an  appeal  was  taken  therefrom, 
it  is  not  necessary  to  again  record  the  decision  in  case  the  elec- 
tion shou7d  finally  be  sustained;  the  decision  having  been  prop- 
erly recorded,  it  will  be  in  force  on  the  day  the  final  judgment 
becomes  effective,  provided  sixty  days  shall  then  hare  elapsed 
after  the  decision  of  the  contest  board  was  recorded. 

HAZELRIGG  &  HAZELRIGG  and  WILLIS,  TODD  &  BOND  for 
appellant. 

O'REAR  &  WILLIAMS,  W.  C.  BECKHAM  and  E.  B.  BEARD  for 
appellee. 

Opinion  of  the  Court  by  Chief  Justice  Mnj.ER — 
Sustaining  motion  to  dissolve  injunction. 

At  a  local  option  election,  held  September  28,  1914, 
in  Shelby  county,  including  the  city  of  Shelbyville,  there 
was  a  majority  of  593  votes  against  the  sale  of  intoxicat- 
ing liquors  in  said  county  and  city.  On  October  1,  1914, 
the  County  Board  of  Election  Commissioners  canvassed 
the  election  returns,  made  a  certificate  showing  the  re- 
sult as  above  indicated,  and  delivered  said  certificate  to 
the  county  court  clerk. 

A  contest  was  instituted  on  October  9,  1914,  before 
the  board  of  contest,  consisting  of  the  judge  of  the  county 
court  and  two  magistrates,  and  notice  of  contest  was 
served  upon  the  judge  of  the  county  court  as  required  by 
the  statute.  On  October  12,  1914,  the  certificate  of  the 
canvassing  board  showing  the  result  of  the  election,  and 
which  theretofore  had  been  delivered  to  the  clerk  of 
the  county  court,  was  spread  on  the  order  book  of  the 
county  court  by  the  judge  of  the  county  court.  By  its 
decision  of  November  5,  1914,  the  contest  board  upheld 
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the  election  and  dismissed  the  contest,  and  its  decision 
was  that  day  recorded  upon  the  order  book  of  the  county 
court.  Thereupon  the  contestants  appealed  to  the  Shelby 
Circuit  Court  on  November  141ii,  and  superseded  the 
judgment  dismissing  their  contest. 

The  defendant,  Smith-McKenney  Company,  conducts 
a  drug  store  in  Shelbyville  in  a  house  belonging  to  the 
plaintiff,  Matthews  Hall,  its  lea^e  extending  one  year 
from  November  10,  1914,  The  Smith-McKenney  Com- 
pany held  a  license  from  the  city  of  Shelbyville  which 
authorized  it  to  sell  intoxicating  liquors  for  one  year 
expiring  on  October  14,  1914.  On  that  date  it  renewed 
its  said  license  for  one  year,  paying  $500  as  a  license 
fee. 

Conceiving  that  the  local  option  law  became  effective 
in  Shelbyville  on  December  12,  1914,  which  was  sixty 
days  after  the  certificate  of  the  canvassing  board  had 
been  spread  upon  the  order  book  of  the  county  court, 
Hall  brought  this  action  on  December  17,  1914,  against 
his  tenant,  the  Smith-McKenney  Company,  to  enjoin 
it  from  further  selling  intoxicating  liquors  upon  the 
premises  which  it  had  leased  from  Hall ;  and  the  circuit 
judge  having  granted  said  injunction,  application  is 
now  made  for  a  dissolution  thereof.  Owing  to  the  im- 
portance of  this  question,  the  argument  upon  the  motion 
was  heard  and  the  decision  thereof  participated  in  by 
the  whole  court,  excepting  Judge  Turner,  who  was  ab- 
sent on  account  of  illness. 

If  the  local  option  law  is  in  effect  in  the  city  of 
Shelbyville,  the  plaintiff,  Hall,  is  liable,  under  Section 
2557  of  the  Kentucky  Statutes,  to  a  fine  for  permitting 
his  property  to  be  unlawfully  used  for  the  sale  of  in- 
toxicating liquors ;  and,  being  so  liable,  he  has  the  right 
to  have  such  illegal  use  restrained  by  injunction.  So, 
it  will  be  seen  that  the  question  presented  for  decision 
is  this:  Has  the  local  option  law  become  effective  in 
Shelbyville  by  reason  of  the  election  held  on  September 
28,  1914,  notwithstanding  the  subsequent  contest  and  the 
appeal  and  supersedeas  above  recited! 

A  decision  of  this  question  requires  a  review  of  the 
local  option  law  of  1894,  found  in  Article  1,  Chapter 
81  (Sections  2554-2568)  of  the  Kentucky  Statutes,  and 
said  act  as  amended  by  the  act  approved  March  13,  1914 
(Acts  1914,  p.  49).  The  act  of  1914  amends  only  Sec- 
tions 2554  and  2557  of  the  local  option  law  of  1894;  all 
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oth<er  sections  and  provisions  of  the  act  of  1894  remain 
in  full  force ;  no  attempt  was  made  to  amend  them. 

Briefly  reviewing  the  material  provisions  of  the  act 
of  1894,  and  prior  to  its  amendment  in  1914,  we  find 
that  Section  2554  authorized  the  calling  of  a  local  option 
election  to  take  the  sense  of  the  voters  by  a  written  pe- 
tition signed  by  a  number  of  legal  voters  in  each  pre- 
cinct of  the  territory  to  be  affected,  equal  to  25%  of 
the  votes  cast  in  each  of  said  precincts  at  the  last  pre- 
ceding general  election. 

It  will  be  noticed  that  this  section  required  the  peti- 
tion for  a  county  election  to  be  signed,  not  by  a  number 
equal  to  25%  of  all  the  voters  of  the  county  at  the  last 
preceding  general  election,  but  by  a  number  in  each  pre- 
cinct which  should  be  equivalent  to  25%  of  the  votes 
cast  in  that  precinct.    Section  2555  prescribes  the  duty 
of  the  county  clerk,  the  sheriff,  and  the  election  oflScers 
in  holding  the  election;  while  2556  provides  that  if  it 
shall  be  found  that  a  majority  of  the  legal  votes  cast  at 
any  such  election  were  for  or  against  the  sale  of  intoxi- 
cating liquors  in  the  county,  it  shall  be  the  duty  of  the 
canvassing  board  to  certify  that  fact,  which  certificate 
shall  be  delivered  to  the  clerk  of  the  county  court,  and 
by  him  safely  kept  until  the  next  regular  term  of  the 
county  court,  at  which  term  the  judge  thereof  shall  have 
the  same  spread  on  the  order  book  of  his  court.    Section 
2566  provided,  however,  and  still  provides,  that  when 
notice  of  a  contest  is  executed  on  the  county  judge,  the 
certificate  shall  not  be  recorded. 

Section  2557  provided  that  after  the  entry  of  the 
certificate  of  the  canvassing  board  in  the  order  book 
of  the  county  court,  it  should  be  unlawful  for  anyone 
to  sell  intoxicating  liquors  in  the  territory  covered  by 
the  election,  if  the  vote  therein  was  given  against  the 
sale  of  intoxicating  liquors;  and  it  prescribed  a  fine  of 
not  less  than  $60.00  nor  more  than  $100.00,  or  confine- 
ment in  the  county  jail  for  not  less  than  ten  days  nor 
more  than  forty  days,  or  both  fine  and  imprisonment, 
for  each  offense.  Said  section  also  imposed  a  fine  of 
not  less  than  $60.00  nor  more  than  $100.00  upon  any  per- 
son who  knowingly  rented  a  house  in  which  intoxicating 
liquors  were  sold  in  violation  of  the  act 

Section  2557a  defines  a  sale ;  Section  2557b  prescribes 
the  essentials  of  the  indictment  and  the  effect  to  be 
given  a  United  States  license  in  said  prosecutions ;  Sec- 
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tion  2558  exempts  certain  dealers  to  whom  the  law  does 
not  apply;  Section  2558a  permits  the  sale  by  wholesale 
in  certain  cases;  Section  2559  requires  a  deposit  of 
money  by  the  petitioners  to  pay  the  expenses  of  the 
election;  Section  2560  as  amended  in  1912  contains  the 
county  unit  law;  Section  2561  makes  it  unlawful  to  sell 
intoxicating  liquors  in  any  territory  where  a  majority 
of  the  legal  voters  thereof  have  voted  against  its  sale ; 
Section  2562  provides  a  penalty  for  illegal  voting;  Sec- 
tion 2563  limits  the  number  of  elections  in  any  particular 
territory  to  one  in  three  years;  Section  2564  makes  it 
the  duty  of  the  circuit  judges  to  give  the  local  option 
law  in  charging  the  grand  juries  of  the  counties  within 
their  jurisdiction;  Section  2565  prevents  the  selling  of 
liquor  on  an  election  day,  and  prescribes  a  penalty  there- 
for; and  Section  2566  provides  for  the  contest  of  a  local 
option  election,  and  prescribes  the  procedure  therein. 

Section  2567,  being  the  next  to  the  last  section  in 
said  article,  reads  as  follows : 

"The  contestants  or  contestees  shall  have  the  right 
to  appeal  from  the  decision  of  the  board  to  the  circuit 
court  of  the  county  where  the  contest  is  pending,  in  the 
same  way  as  appeals  are  taken  from  the  quarterly  court 
to  the  circuit  court;  an  appeal  may  also  be  taken  from 
the  circuit  court  to  the  Court  of  Appeals. '* 

Finally,  Section  2568  provides  that  the  cost  of  the 
contest  shall  be  adjudged  against  the  unsuccessful  par- 
ties. "We  thus  have  a  statute  of  fifteen  separate  and  dis- 
tinct sections,  covering  every  question  from  the  calling 
of  the  election  to  the  payment  of  costs  upon  the  final 
determination  of  a  contest,  including  an  appeal  as  in 
other  civil  cases. 

Turning  now  to  the  act  of  March  14,  1914,  for  the 
changes  in  the  law,  we  find  that  it  modified  the  law  of 
1894,  above  outlined,  in  two  respects  only.  First,  it  re- 
I^ealed  Section  2554,  which  required  the  election  petition 
to  have  the  signatures  of  a  number  of  voters  equal  to 
25%  of  the  legal  voters  of  each  precinct  at  the  last  pre- 
ceding general  election,  and  substituted,  in  lieu  thereof, 
a  new  Section  2554,  which  authorizes  the  calling  of  a 
local  option  election  upon  a  petition  "signed  by  a  num- 
ber of  legal  voters  in  any  county  *  *  *  to  be 
affected  equal  to  25%  of  tlje  votes  cast  therein  at  the 
last  preceding  general  election/'  There  is  no  other  sub- 
stantial change  in  the  section;  it  merely  authorizes   a 
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local  option  election  now  to  be  held  upon  the  petition 
of  25%  of  the  legal  voters  of  the  entire  county,  as 
shown  by  the  last  election,  regardless  of  their  residences. 
Under  the  amendment  it  is  not  required  that  the  petition 
shall  have  25%  of  the  voters  of  each  precinct  of  the 
county;  it  is  sufficient  if  the  petition  is  signed  by  25% 
of  the  voters  of  the  entire  county,  regardless  of  their 
residences  or  the  precincts  wherein  they  voted.  The 
amendment  to  Section  2554  related  only  to  the  calling 
of  the  election,  and  has  no  bearing  upon  the  question 
before  us,  as  to  when  the  election  becomes  effective. 

The  amendment  of  1914  also  repealed  Section  2557 
of  the  Kentucky  Statutes,  and  substituted  in  lieu  thereof 
the  following  section: 

*' Whenever  a  local  option  election  shall  be  held  in 
any  county,  city,  town,  district  or  precinct  in  this  State 
and  a  majority  of  the  votes  cast  at  said  election  shall  be 
in  favor  of  prohibiting  the  sale  of  liquor  in  the  territory 
in  which  the  election  shall  have  been  held,  the  law  pro- 
hibiting said  sale  shall  be  in  full  force  and  effect  at 
the  expiration  of  sixty  days  from  the  date  of  the  entry 
of  the  certificate  of  the  canvassing  hoard  in   the   order 
hook  of  the  coimty  court,  and  after  the  expiration  of 
said  sixty  days  no  liquor  license  theretofore  issued  in 
said  territory  under  the  la^ys  of  this  State  shall  be  of 
any  force  or  effect  whatever,  but  the  owner  of  said  license 
shall  be  entitled  to  recover  from  the  said  county,  city, 
town,  district  or  precinct  to  which  the  license  money  was 
paid,  such  proportional  part  thereof  as  the  unexpired 
period  of  license  bears  to  the  whole  of  the  year;  and 
any  person  who  shall  after  sixty  days  sell,  barter,  or 
loan,  directly  or  indirectly,  any  such  liquors  in  said  city, 
county,  town,  district  or  precinct,  shall,  upon  conviction, 
be  fined  not  less  than  $60  nor  more  than  $100  and  be 
confined  in  the  county  jail  for  not  less  than  twenty  nor 
more  than  forty  days  for  each  offense,  and  any  person 
who  knowingly  furnishes  or  rents  a  house,  room,  wagon 
or  any  conveyance  or  thing  in  which  spirituous,  vinons 
or  malt  liquors  are  sold,  bartered,  or  loaned,  in  violation 
of  this  act,  shall,  upon  conviction  thereof,  be  fined  not 
less  than  $60  nor  more  than  $100,  and  the  house,  wagon, 
vehicle  or  other  thing  in  which  the  liquors  were  sold, 
bartered,  or  loaned  shall  be  liable  for  all  fines  adjudged 
against  the  person  selling,    bartering,    or   loaning    the 
same.    In  the  event  that  a  majority  of  the  votes  cast  at 
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said  election  shall  be  in  favor  of  the  sale  of  liquors,  then 
no  license  shall  be  granted  to  any  person,  firm  or  cor- 
poration to  sell  such  liquors  in  said  territory  until  after 
the  expiration  of  the  aforesaid  sixty  days  if  the  issuing 
of  the  liquor  license  was  in  that  territory  prohibited  by 
law  prior  to  the  holding  of  said  election. '* 

It  will  be  recalled  that  in  case  the  vote  was  against 
the  sale  of  liquors  the  original  Section  2557,  above  re- 
ferred to,  made  it  unlawful  for  anyone  to  sell  intoxicat- 
ing liquor  in  the  prohibited  territory  **  after  the  entry 
of  the  certificate  of  the  canvassing  board  in  the  order 
book  of  the  county  court,''  as  provided  for  by  Section 
2556  of  the  Kentucky  Statutes.  It  will  further  be  no- 
ticed that  in  case  the  vote  is  against  the  sale,  the  amend- 
ment of  1914,  above  set  forth  in  full,  provides  that  the 
law  prohibiting  the  sale  **  shall  be  in  full  force  and  effect 
at  the  expiration  of  sixty  days  from  the  date  of  the  entry 
of  the  certificate  of  the  canvassing  board  in  the  order 
book  of  the  county  court.''  It  is  true  the  amendment 
proceeds  to  say  that  ** after  the  expiration  of  said  sixty 
days"  no  liquor  license  theretofore  issued  in  said  ter- 
ritory under  the  laws  of  this  State  shall  be  of  any  force 
or  effect  whatever;  but  that  language  adds  nothing  to 
the  former  clause  which,  in  express  and  unmistakable 
terms,  fixes  the  date  for  the  prohibition  law  to  go  into 
effect  "at  the  expiration  of  sixty  days  from  the  date  of 
the  entry  of  the  certificate  of  the  canvassing  board  in  the 
order  book  of  the  county  court."  So,  when  the  amend- 
ment supplemented  the  prohibitory  clause  by  providing 
that  ** after  the  expiration  of  said  &ixty  days' ^  no  liquor 
license  theretofore  issued  should  be  of  any  force,  it 
merely  repeated  the  prohibition  for  the  purpose  of  mak- 
ing plain  the  subsequent  provision,  that  whenever  the 
law  became  effective  the  owner  of  the  license  should 
be  entitled  to  recover  the  unearned  portion  of  his  license 
money.  But  in  no  event  should  the  prohibition  law  be- 
come effective  until  '*at  the  expiration  of  sixty  days  from 
the  date  of  the  entry  of  the  certificate  of  the  canvassing 
board  in  the  order  book  of  the  county  court." 

Rrior  to  the  amendment,  by  the  terms  of  the  statute> 
then  in  force,  the  law  became  effective  immediately 
**  after  the  entry  of  the  certificate  of  the  canvassing 
board  in  the  order  book  of  the  county  court. "  It  is  plain, 
therefore,  under  that  law,  as  well  as  under  the  amend- 
ment of  1914,  the  controlling  date  for  the  law  to  become 
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effective  was  the  entry  of  the  certificate  of  the  canvass- 
iog  board  in  the  order  book  of  the  county  court;  it  tak- 
ing effect  under  the  old  law  immediately  upon  the 
entry  of  the  certificate,  and  sixty  days  thereafter  under 
the  amendment.  Moreover,  the  last  clause  of  the 
amendment  contains  the  correlative  provision  that  in 
the  event  a  majority  of  the  votes  cast  at  such  an  elec- 
tion shall  be  in  favor  of  the  sale  of  liquors,  no  license 
shall  be  granted  for  that  purpose  **  until  after  the  ex- 
piration of  the  aforesaid  sixty  days  if  the  issuing  of 
the  liquor  license  was  in  that  territory  prohibited  by 
law  prior  to  the  holding  of  said  election.*' 

The  original  Section  2557  contained  no  provision  for 
the  refunding  to  the  licensee  any  proportional  part  of 
his  license  money  in  case  an  election  became  effective 
during  the  period  covered  by  his  license ;  but  the  amended 
Section  2557  expressly  provides  that,  after  the  local  op- 
tion law  becomes  effective,  the  owner  of  the  license  may 
recover  from  the  county,  city,  town,  district  or  precinct 
to  which  the  license  money  was  paid,  such  proportional 
part  thereof  as  the  unexpired  period  of  license  bears  to 
the  whole  of  the  year. 

So,  in  this  case,  under  the  amendment  of  1914,  the 
question  is,  as  it  was  under  the  original  act  of  1894: 
When  does  the  election  become  operative  in  case  of  a 
contest  and  an  appeal  from  a  superseded  judgment  of 
the  canvassing  board!  The  statutory  provisions  in  this 
respect  are  precisely  the  same  under  the  law  as  amended 
in  1914  as  they  were  under  the  law  of  1894 ;  the  sections 
of  the  statute  prescribing  the  practice  in  cases  of  con- 
test and  appeals  therefrom  remain  unchanged.  Section 
2567,  above  set  out,  remains  unamended  and  unchanged ; 
it  formerly  provided,  and  now  provides  in  express 
terms,  that  either  the  contestants  or  the  contestees  shall 
have  the  right  to  appeal  from  the  decision  of  the  can- 
vassing board  to  the  circuit  court  **in  the  same  way  as 
appeals  are  taken  from  the  quarterly  court  to  the  circuit 
courf  It  thus  became  necessary,  in  applying  this 
section  to  local  option  elections,  to  determine  what  was 
the  effect  of  taking  an  appeal  from  an  adverse  judgment 
of  a  quarterly  court  to  the  circuit  court,  in  case  it  had 
been  superseded,  as  provided  by  the  Civil  Code  of 
Practice. 

In  speaking  for  this  court,  as  early  as  1836,  in  Run- 
yon  V.  Bennett,  4  Dana,  598,  Judge  Marshall  said:    "-Ai 
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supersedeas  suspends  the  eflScaey  of  a  judgment.'*  This 
rule  has  become  elementary,  and  has  been  cited  with  ap- 
proval and  followed  undeviatingly.  Weber  v.  Tanner, 
23  Ky.  L.  B.,  1109,  64  S.  W.,  741;  Hey  v.  Harding,  25 
Ky.  L.  B.,  1455,  78  S.  W.,  136;  Commonwealth  v.  Weis- 
enberg,  126  Ky.,  13;  Hazelrigg  v.  Douglass,  126  Ky.,  746; 
Gardner  v.  Continental  Ins.  Co.,  31  Ky.  L.  B.,  70,  101 
S.  W-,  911;  U.  S.  F.  &  G.  Co.  v.  Jones,  133  Ky.,  622; 
Townsend  v.  Gorin,  144  Ky.,  676. 

Applying  this  rule  to  appeals  in  local  option  con- 
tests, this  court  has  consistently  and  uniformly  held 
that  the  provision  granting  an  appeal  from  the  decision 
of  the  canvassing  board  in  the  same  way  as  appeals  are 
taken  from  the  quarterly  court  to  the  circuit  court,  had 
the  effect  of  suspending  the  election  until  the  final  deter- 
mination of  the  appeal.  This  conclusion  was  reached  by 
reading  Section  2557,  which  makes  the  entry  of  the  cer- 
tificate of  the  canvassing  board  in  the  order  book  of  the 
county  court  the  date  at  which  the  election  is  to  become 
effective,  in  connection  with  Section  2566,  which  expressly 
provides  that  the  certificate  of  the  canvassing,  board 
shall  not  be  recorded  iafter  a  notice  of  the  contest  is  ex- 
ecuted on  the  county  judge. 

In  the  late  case  of  May  v.  Commonwealth,  decided 
November  10,  1914,  and  reported  in  160  Ky.,  785,  this 
question  was  again  examined;  and  it  was  there  again 
held  that  in  local  option  cases,  as  in  other  cases,  a  su- 
persedeas bond  with  a  supersedeas  order  suspends  the 
eflSoacy  of  the  judgment,  and  stays  proceedings  on  it 
until  the  final  determination  of  the  case. 

It  being  conceded  that  the  election  could  not,  under 
Section  2557,  become  effective  until  the  certificate  of  the 
canvassing  board  was  entered  upon  the  county  court 
order  book;  that  it  could  not,  under  Section  2566,  be  so 
entered  after  notice  of  the  contest  was  served  upon  the 
county  judge;  and  that,  by  the  appeal  and  supersedeas 
under  Section  2567,  and  the  authorities  above  cited,  the 
recording  of  the  certificate  was  suspended,  it  would 
seem  necessarily  to  follow,  in  the  absence  of  some  stat- 
utory provision  to  the  contrary,  that  the  election  did  not 
become  effective  until  after  the  determination  of  the  ap- 
peal and  the  subsequent  entry  of  the  certificate  of  the 
board  upon  the  order  book  o^  the  county  court. 

In  considering  this  question  in  Townsend  v.  Gorin, 
144  Ky.,  676,  this  court  said: 
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'*Tiie  purpose  of  the  statute  in  requiring  the  certifi- 
cate of  the  canvassing  board  to  be  kept  until  the  next 
regular  term  of  the  county  court  before  it  is  recorded, 
is  to  give  an  opportunity  to  the  defeated  side  to  con- 
test the  election,  and  if  the  contest  is  instituted  and  the 
notice  is  served  in  the  meantinie  on  the  county  judge,  the 
certificate  is  not  to  be  recorded.  In  that  event,  the 
status  existing  before  the  election  continues.  When  the 
contest  is  decided,  tiie  decision  of  the  contest  board  shall 
be  entered  on  the  order  book  of  the  county  court,  that  is, 
it  is  the  duty  of  the  county  judge  to  have  it  so  entered. 
But  this  provision  of  the  statute  is  to  be  read  in  connec-< 
tion  with  the  provision  immediately  following  to  the  effect 
that  the  defeated  party  may  appeal  to  the  circuit  court 
in  the  same  way  as  appeals  are  taken  from  the  quarterly 
court  to  the  circuit  court  If  the  appeal  is  taken  before 
the  county  judge  enters  the  certificate  on  the  order  book 
it  should  not  thereafter  be  entered  on  the  order  book. 
If  the  appeal  is  not  taken  until  after  the  county  court 
has  entered  the  decision  upon  the  order  book,  then  the 
judgment  of  the  contest  board  is  in  effect  until  the  ap- 
peal is  taken  and  the  judgment  is  superseded ;  but  when 
the  judgment  is  so  superseded,  what  has  been  done  un- 
der it  which  was  legal  when' done  is  not  thus  rendered 
illegal ;  but  no  further  steps  can  be  taken  imder  the  judg- 
ment after  the  supersedeas  is  issued;  for  the  judgment 
is  thus  rendered  inoperative  so  long  as  the  appeal  is 
undetermined.  In  the  same  way,  when  the  appeal  is 
determined  in  the  circuit  court,  the  judge  of  the  county 
court  may  then  record  the  decision  on  his  order  book 
unless,  an  appeal  with  supersedeas  is  inmiediately  taken, 
and  everything  that  is  done  under  the  judgment  before 
it  is  superseded  will  be  valid,  but  when  the  judgment  is 
superseded  its  vitality  is  taken  away,  and  nothing  there- 
after can  be  done  by  virtue  of  it,  as  it  then  stands  as 
though  it  had  never  been  rendered  until  the  appeal  is 
determined.  When  an  appeal  is  taken  from  the  decision 
of  the  contest  board  to  the  circuit  court  and  the  judg- 
ment is  superseded,  the  situation  is  just  the  same  as  in 
the  case  of  an  appeal  in  an  ordinary  action  from  the 
quarterly  court  to  the  circuit  court  with  supersedeas. 
The  same  rule  applies  when  an  appeal  with  supersedeas 
is  taken  to  this  court  from  the  judgment  of  the  circuit 
court,  as  in  other  cases  appealed  to  this  court  with  super- 
sedeas. 
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^*The  statute  should  be  carried  out  according  to  its 
spirit  by  both  sides.  Its  purpose  is  to  allow  the  defeated 
side  to  appeal  with  supersedeas,  and  thus  preserve  the 
existing  status.'* 

This  uniform  ruling  of  the  court  upon  the  effect  of 
a  supersedeas  in  local  option  elections  had  become  well 
settled,  and  was,  of  course,  well  known  to  the  Legisla- 
ture of  1914,  when  it  enacted  the  amendment  of  that 
year.  K  it  had  intended  to  change  the  effect  of  the  law 
in  this  respect^  so  as  to  make  the  election  effective  at  the 
expiration  of  sixty  days  from  the  date  of  the  entry  of 
the  certificate  of  the  canvassing  board  in  the  order  book 
of  the  county  court,  notwithstanding  an  appeal  and  super- 
sedeas, it  would  not  only  have  been  quite  easy  to  do,  but 
it  was  to  be  expected  that  it  would  have  been  done  in 
express  terms.  A  few  lines  providing  that  the  service 
of  the  contest  notice  should  not  prevent  the  recording 
of  the  certificate,  or  that  the  law  should  become  effective 
at  the  expiration  of  the  sixty  days  after  the  entry  of  the 
certificate,  notwithstanding  the  contest,  appeal  and  su- 
persedeas, would  have  been  sufficient.  But  as  no  at- 
tempt was  made  to  change  the  statute  in  these  respects, 
it  must  be  given  its  well-settled  meaning  and  effect 
In  leaving  these  provisions  of  the  old  law  unamended 
and  untouched,  the  conclusion  is  unavoidable  that  the 
Legislature  fully  understood  the  effect  that  was  to  be 
given  thenu 

It  is  an  elementary  rule  of  construction  that  repeals 
by  implication  are  not  to  be  favored;  and  this  is  espe- 
cially true  where  a  statute  has  been  given  a  well-settled 
meaning  by  repeated  adjudications  of  a  court  of  last 
resort 

But  when  it  came  to  deal  with  the  situation  after  the 
election  had  become  effective,  the  new  Section  2557,  as 
amended  in  1914,  made  a  radical  change  by  providing 
for  the  refunding  of  the  unearned  portion  of  the  license 
fee.  Under  the  former  statute,  as  construed  by  this 
courts  when  the  dealer  renewed  his  license,  say  for  a 
year,  pending  an  appeal  sustained  by  a  supersedeas, 
he  was  allowed  to  sell  intoxicating  liquors  for  the  period 
of  tiie  license,  notwithstanding  the  fact  that  the  local 
option  law  may  sooner  have  become  effective  by  reason 
of  the  final  disposition  of  the  contest  Watts  v.  Com- 
monwealth, 78  Ky.,  329;  May  v.  Commonwealth,  supra, 
and  the  cases  there  cited. 
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Evidently  the  amendment  of  1914  midertook  to  avoid 
the  construction  theretofore  put  upon  the  statute  in  this 
respect,  since  it  expressly  provided  that  after  the  ex- 
piration of  sixty  days  from  the  date  of  the  entry  of  tiie 
certificate  of  the  canvassing  board  in  the  order  book  of 
the  county  court,  no  liquor  license  theretofore  issued 
should  be  of  any  force  or  effect  whatever,  **but  the 
owner  of  said  license  shall  be  entitled  to  recover  from  the 
said  city  *  *  *  to  which  the  license  money  was  paid, 
such  proportional  part  thereof  as  the  unexpired  period 
of  license  bears  to  the  whole  of  the  year.'*  From  tiiis 
express  provision  it  is  clear  that  the  Legislature  in- 
tended to  change  the  old  rule  laid  down  in  the  former 
cases,  which  permitted  the  license  to  run  its  full  course, 
although  the  prohibition  law  had  become  effective  in  the 
meantune,  and  to  annul  all  licenses  at  tiie  expiration  of 
the  sixty  days  after  the  entry  of  the  certificate  upon  the 
order  book  of  the  county  court,  providing,  however,  for 
the  refunding  of  the  unearned  portion  of  the  license  fee. 

In  the  case  at  bar  the  defendant's  license  expired 
October  14,  1914,  and  it  was  renewed  upon  that  day  for 
another  year.  On  December  12,  1914,  that  being  sixty 
days  after  the  certificate  was  recorded,  the  defendant 
tendered  its  license  back  to  the  city  and  demanded  the 
return  of  the  proportional  part  of  its  license  money;  but 
the  city  refused  to  accept  the  license,  or  to  refund  the 
money.  But  if  it  should  be  finally  determined  that  the 
election  of  September  28,  1914,  was  valid,  defendant's 
license  will  stand  revoked  from  the  date  of  such  final 
determination,  and  in  this  event  the  defendant  will  be 
entitled  to  have  a  proportional  part  of  its  license  money 
repaid  to  it,  according  to  the  then  unexpired  term  of  its 
license. 

The  county  judge  should  not  have  recorded  the  cer- 
tificate of  the  canvassing  board  on  October  12, 1914,  and 
the  recording  was  without  effect,  because  the  notice  of 
contest  had  theretofore  been  served.  Kentucky  Stat- 
utes, Section  2566;  Townsend  v.  Gorin,  144  Ky.,  676. 
And  a  contest  having  been  filed,  the  decision  of  the  con- 
test board  takes  the  place  of  the  certificate  of  the  can- 
vassing board,  under  Sub-section  6  of  Section  2566, 
which  reads  as  follows: 

**The  decision  of  the  board  shall  be  given  in  writ- 
ing and  signed  in  triplicate.  One  copy  shall  be  deliv- 
ered to  the  contestants,  and  one  copy  to  the  contestees, 
and  the  other  shall  be  delivered  to  the  county  clerk  of 
the  county  in  which  the  contest  is  pending,  wMch  shall 
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be  entered  on  the  order  book  of  the  county  court;  and 
if  the  decision  of  the  board  be  that  a  majority  of  the 
legal  votes  cast  at  the  election  were  against  the  sale  of 
such  liquors,  the  entry  of  such  decision  shall  have  the 
same  effect  as  the  recording  of  the  certificate  of  the  ex- 
amining board  as  hereinbefore  provided/' 

When  an  appeal  to  the  circuit  court  is  determined, 
the  judge  of  the  county  court  may  then  record  the  de- 
cision of  the  contest  board  on  his  order  book,  unless  an 
appeal  with  supersedeas  is  immediately  taken.    Town- 
send  V.  Gorin,  supra.    But  since  the  decision  of  the  con- 
test board  in  this  case  was  recorded  on  November  5, 1914, 
and  the  appeal  therefrom  was  npt  taken  until  November! 
14th,  it  will  not  be  necessary  to  again  record  it,  in  case 
the  election  should  finally  be  sustained.     The  decision 
having  been  properly  recorded,  the  appeal  and  super- 
sedeas only  suspended  its  eflSca^gr  pending  the  appeal.    If 
the  election  be  sustained  in  this  case,  it  will  be  in  force 
on  the  day  the  final  judgment  becomes  effective,  which » 
will  necessarily  be  more  than  sixty  days  after  the  decis-. 
ion  of  the  contest  board  was  recorded.    But,  as  the  case; 
now  stands,  the  decision  of  the  contest  board  is  sus-, 
pended  by  the  appeal  and  supersedeas. 

It  follows  that  the  motion  to  dissolve  the  injunction 
granted  by  the  circuit  court  will  have  to  be  sustained, 
and  it  is  so  ordered. 

Judges  Settle,  Carroll,  Nunn  and  Hurt  concur  in  this 
ruling,  and  by  order  of  court  this  opinion  will  be  printed 
in  the  Kentucky  Beports. 


Jonas  ▼•  South  Covington  &  Cindnnati  Street  Ra3way 

Company. 

(Decided  January  15,  1915.) 

Appeal  from  Campbell  Circuit  Court. 

1.  Personal  Injuries — ^Action  for— When  Question  of  Negligence  one 
for  the  Jury. — ^Where,  in  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  hy  the  plaintiff,  there  were  but  two  wit- 
nesses testifying,  the  plaintiff's  testimony  being  to  the  effect  that 
upon  his  falling  to  grasp  the  handle  bar  of  a  street  car,  his  injuries 
were  caused  by  the  act  of  the  conductor  in  catching  and  holding 
htm  by  the  arm,  thereby  compelling  him  to  run  with  the  car  and 
when  released  by  the  conductor  to  fall  and  break  his  leg;  and  the 
testimony  of  the  remaining  witness  being  to  the  effect  that  the 
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conductor  did  not  catch  or  hold  plaintiff  until  after  he  had 
grasped  the  car  and  failed  to  let  it  go  when  commanded  by  the 
conductor  to  do  so,  and  that  plaintiff's  injuries  were  caused  alone 
by  his  holding  to  and  being  dragged  and  thrown  by  the  car; 
the  refusal  of  the  trial  court  to  submit  to  the  decision  of  the 
jury  the  question  whether  plaintiff's  injuries  were  caused  by  the 
negligence  of  the  conductor  or  by  his  own  negligence,  was  error. 

2.  Trial— When  Verdict  Should  Be  Directed  by  the  Court— When 
Question  of  Negligence  Should  be  Submitted  to  the  Jury. — ^It  is 
the  province  of  a  jury  to  pass  upon  and  decide  questions  of  evi* 
dence  if  the  evidence  is  contradictory  or  conflicting;  but  it  some- 
times becomes  the  duty  of  the  trial  court,  even  where  there  is 
evidence  both  for  and  against  the  party  seeking  a  recovery,  to 
enter  a  non-suit  or  direct  the  finding  of  the  jury.  This  duty  the 
law  imposes  on  the  court  when  the  evidence  as  a  whole  f^ls 
to  show  a  right  of  recovery  in  the  party  seeking  it;  but  to  au- 
thorize an  instruction  as  in  case  of  a  non-suit,  it  should  appear 
that,  admitting  his  testimony  to  be  true  and  every  inference  that 
is  fairly  deducible  from  it,  the  plaintiff  has  still  failed  to  support 
ht«  claim. 

3.  Depositions — ^When  and  Upon  What  Conditions  They  May  Be  Read 
by  Adverse  Party. — ^Where  a  deposition  has  been  taken  by  one 
party  and  filed  in  the  cause,  his  adversary  is  entitled  to  use  it  in 
evidence,  although  the  party  taking  it  refused  to  introduce  it  in 
his  own  behalf;  but  it  would  be  error  to  permit  the  reading  of  a 
part  of  such  deposition  and  to  refuse  to  compel  the  reading  of 
the  whole  of  it,  if  the  reading  of  the  whole  be  demanded  by  the 
other  party. 

RAMSEY  WASHINGTON  and  HOWARD  M.  BENTON  for  ap- 
pellant 

L.  J.  CRAWFORD  and  L.  J.  CRAWFORD,  JR.,  for  appeUee. 

Opinion  of  the  Coubt  by  Judge  Settle — ^Reversing. 

This  action  was  brought  by  the  appellant,  Frank 
Jonas,  against  the  appellee,  South  Covington  &  Cincin- 
nati Street  Railway  Company,  to  recover  damages  for 
personal  injuries  caused,  as  alleged,  by  the  negligence 
of  a  conductor  in  charge  of  one  of  its  cars.  At  the  close 
of  the  appellant's  evidence  the  court  directed  a  verdict 
for  appellee.  This  appeal  is  prosecuted  from  the  judg- 
ment entered  upon  that  verdict.  Two  grounds  are  urged 
for  a  reversal:  (1)  That  the  giving  of  the  peremptory 
instruction  directing  a  verdict  for  appellee  was  error; 
(2)  that  the  refusal  of  the  court  to  allow  appellant  to 
read  part  of  a  deposition  to  the  jury,  without  reading  the 
whole  of  it,  was  error. 
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The  facts  appear  to  be  few  and  simple.  The  appel- 
lant, who  is  sixty-five  years  of  age,  and  a  resident  of  New- 
port, this  State,  boarded  one  of  appellee's  cars  as  a 
passenger  in  Cincinnati,  for  the  purpose  of  returning  to 
Newport.  According  to  his  evidence,  when  the  car  upon 
which  he  was  a  passenger  crossed  the  bridge  spanning 
the  Ohio  river  between  Cincinnati  and  Covington  it 
stopped  near  the  end  of  the  bridge  on  the  Kentucky  side 
of  the  river  to  enable  the  motorman  to  go  to  appellee's 
ticket  office,  only  a  few  feet  from  the  railway  track,  for 
a  drink  of  water.  When  the  car  stopped  appellant,  who 
had  only  a  short  distance  further  to  go,  alighted  from 
it  What  then  followed  can  better  be  told  in  appellant's 
own  language,  which  we  here  quote : 

**Well,  I  got  off  of  the  car  and  had  an  idea  of  walk- 
ing; I  thought  the  car  might  stop  a  considerable  time, 
but  I  had  walked  no  more  than  about — well,  hardly  as 
far  as  the  width  of  this  room,  and  I  seen  the  car  staged 
again,  and  when  I  seen  that,  I  put  myself  in  position  to 
cateh  hold  of  the  handle  bar,  but,  as  it  happened,  I  missed 
getting  a  hold  of  it.  I  didn't  have  hold  of  the  handle 
bar  and  wasn't  dragged  by  the  car — that's  all  a  mis- 
take; but  the  conductor  got  hold  of  my  left  arm  and  held 
on  to  me,  and  so,  if  I  wanted  to  or  not,  I  had  to  run  after 
the  car — ^the  conductor  made  me.  It  wasn't  my  inten- 
tion, though ;  I  never  did  intend  to  run  after  the  car,  and, 
well — after  plodding  along  a  little  bit  that  way — ^I  for- 
got now  exactly  how  far  it  was — ^maybe  a  couple  of  car 
lengths — then  I  was  afraid  my  feet  would  get  knocked 
so  badly  that  they  would  be  crippled  up,  and  I  holloed  at 
the  conductor  to  let  me  go,  and,  well — ^when  he  finally 
did  let  me  go,  I  landed  so  hard  that  I  fell  and  turned  my 
left  ankle.    That's  all  there  is  to  it,  gentlemen." 

By  the  fall  he  then  received  appellant's  leg  was 
broken.  The  only  other  evidence  appearing  in  the  record 
is  that  furnished  by  the  deposition  of  George  M.  Jack- 
son^ who  was  a  passenger  on  the  car  at  the  time  of  the 
accident.    He  testified  as  follows : 

**The  conductor  w&s  standing  on  the  rear  platform. 
The  car  was  moving,  I  should  judge,  about  eight  miles 
an  hour.  I  couldn't  state  exactly  how  far  the  car  went — 
the  motorman  stopped  as  quick  as  he  could,  about  fifty 
feet.  •  •  •  Well,  the  car  stopped  at  the  end  of 
the  bridge,  at  the  ticket  office.  The  motorman  went  oflf 
to  get  a  drink  or  something.    The  passenger  got  off  and 
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started  to  walk,  and  as  the  car  started  again,  the  man 
grabbed  the  ear  and  tried  to  get  on  while  the  car  was  in 
motion.  The  conductor  holloed  at  him  to  let  loose  and 
tried  to  reach  and  catch  him.  The  old  man  fell  on  the 
side  of  the  car  and  fell  on  the  tracks.  The  car  dragged 
him.  The  conductor  rang  for  the  motorman  to  stop  and 
the  car  stopped  about  fifty  feet  and  backed  up  and  gath- 
ered him  up  and  took  him  to  Third  and  Monmouth 
streets,  to  Doctor  Bonar.*' 

From  the  cross-examination  of  Jackson  we  quote  the 
following  questions  and  his  answers  thereto: 

**Q.  State  exactly  where  you  were  on  the  car;  if 
seated,  state  what  seat  you  were  in!  A.  I  was  in  the 
last  seat  in  the  rear,  left  hand  side.  Q.  Did  the  con- 
ductor try  to  assist  Frank  Jonas  (the  man  who  was  in* 
jured)  on  the  carl  A.  Yes.  He  tried  to  grab  him  after 
he  had  holloed  to  him  not  to  catch  on  the  car.  Q.  Did 
the  conductor  catch  hold  of  Jonas!  If  so,  how  did  he 
have  hold  of  him  I    A.  He  did.  He  had  hold  of  his  arm." 

It  will  be  observed  that  appellant  and  Jackson  differ 
in  one  or  two  material  particulars.  The  former  testi- 
fied that  he  did  not  take  hold  of  the  handle  bar  of  the 
car  and  was  not  dragged  by  the  car,  but  that  the  con* 
ductor  got  hold  of  his  left  arm  and  held  on  to  him,  which 
compelled  him  to  run  along  with  the  car.  Jackson  tes- 
tified that  appellant  did  take  hold  of  the  car  and  try  to 
get  on  while  it  was  in  motion,  and  that  the  conductor 
holloed  to  him  to  let  loose  before  he  reached  out  and 
caught  him  by  the  arm.  Both  agree  that  when  the  con- 
ductor let  appellant  go  he  fell  to  the  ground,  in  doing 
which  he  sustained  the  fracture  of  the  leg.  They  also 
agree  that  after  the  conductor  caught  hold  of  appellant 
the  car  ran  twice  its  length  before  being  stopped,  but 
Jackson  alone  testified  that  it  was  running  at  a  speed 
of  eight  miles  an  hour,  appellant  making  no  statement 
as  to  its  speed. 

It  is  insisted  for  appellant  that  he  was  in  nowise  to 
blame  for  the  injuries  he  sustained;  but  that  they  were 
caused  by  the  act  of  the  conductor  in  catching  him  by 
the  arm  and  holding  him  until  he  was  forced  to  run  with 
the  car  and  then  turning  him  loose  in  such  a  way  as  to 
«ause  him  to  fall;  and  that  these  acts  of  the  conductor 
constituted  negligence  for  which  appellee  is  liable. 

Considered  as  a  whole,  appellant's  own  testimony 
conduced  to  prove  that  while  it  was  his  purpose  to  again 
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get  upon  the  car  as  it  passed  him,  he  failed  to  grasp  the 
handle  bar  and  this  failure  ended  his  attempt  to  board 
the  car,  which  would  have  moved  on,  leaving  him  on  the 
bridge  or  ground  in  safety,  but  for  the  act  of  the  con- 
ductor in  catching  and  holding  him  by  the  arm  and 
thereby  dragging  or  compelling  him  to  keep  up  with 
the  car  while  in  motion,  until  turned  loose  under  such 
headway  or  momentum  as  to  destroy  his  equilibrium  and 
cause  him  to  fall.  On  the  other  hand,  according  to  Jack- 
son's testimony  in  chief ,  appellant  first  put  himself  in 
danger  by  taking  hold  of  the  handle  bar  and  attempting 
to  get  on  the  car  while  it  was  in  motion,  upon  seeing  which 
the  conductor  called  to  him  to  loose  his  hold  on  the  car, 
and  then  attempted  to  prevent  him  from  falling,  by 
catching  him  by  the  arm,  notwithstanding  which  attempt 
api>ellant  did  fall,  when,  in  obedience  to  the  conductor's 
command,  he  released  his  hold  on  the  car. 

If  appellant's  injuries  were  sustained  in  the  manner 
testified  by  him,  they  were  caused  by  the  negligence  of 
appellee's  conductor.  Appellant,  upon  leaving  the  car, 
ceased  to  be  a  passenger,  and  his  attempt  to  again  board 
the  car  as  it  passed  him  did  not  make  him  a  pajssenger. 
The  car  was  not  then  at  a  point  where  it  was  required 
or  accustomed  to  stop  to  take  on  passengers,  but  had 
just  left  the  ticket  office,  where  passengers  were  allowed 
to  get  on  and  off.  So,  at  the  time  of  receiving  his  in- 
juries appellant  was  a  trespasser;  therefore,  the  con- 
ductor was  under  no  duty  to  render  him  assistance  in 
getting  on  the  car,  but  if  he  saw  he  was  in  danger,  to  use 
ordinary  care  to  prevent  his  injuries.  It  was,  there- 
fore, his  duty  to  refrain  from  catching  hold  of  appellant, 
if  such  assistance,  under  the  circumstances,  served  to 
increase  appellant's  danger;  and,  according  to  the  lat- 
ter's  version  of  the  transaction,  the  conductor  by  tak- 
ing hold  of  his  arm  and  continuing  to  hold  it,  not  only 
increased,  but  wholly  caused,  the  danger  which  resulted 
in  his  injuries.  In  this  view  of  the  matter  the  act  of 
tile  conductor  in  catehing  and  holding  appellant  was 
negligence.  On  the  other  hand,  if,  as  Jackson's  testi- 
mony conduced  to  show,  the  conductor  did  not  catch  or 
hold  appellant  until  after  he  had  grasped  the  car  and 
failed  to  let  it  go  when  commanded  by  the  conductor  to 
do  so;  that  such  holding  of  appellant's  arm  by  the  con- 
ductor did  not  produce  his  injuries,  but  that  they  were 
alone  caused  by  his  holding  to  and  being  dragged  by 
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the  car,  it  may  well  be  said  that  they  resulted  from  his 
own  negligence,  or  that  such  negligence  so  contributed 
thereto  that  but  for  same  he  would  not  have  been  in- 
jured. 

In  view  of  the  plea  of  contributory  negligence  inter- 
posed by  appellee's  answer  and  the  conflicting  char- 
acter of  the  evidence,  the  case  should  have  been  sub- 
mitted to  the  decision  of  a  jury,  under  instructions  prop- 
erly presenting  the  issues  between  the  parties.  What 
is  and  what  is  not  negligence  in  a  particular  case  is 
generally  a  question  for  the  jury  and  not  for  the  court 
The  rule  is  that  where  the  facts  are  such  that  there  is 
room  for  honest  difference  of  opinion  between  reason- 
able men  as  to  whether  or  not  negligence  should  be  in- 
ferred, the  right  to  draw  the  inferences  is  for  the  jury. 
Therefore,  whenever  it  is  necessary  to  determine  what 
a  man  of  ordinary  care  and  prudence  would  be  likely 
to  do  in  the  emergency  shown,  involving,  as  it  generally 
does,  more  or  less  of  inference  or  conjecture,  it  should 
be  settled  by  a  jury.  A  satisfactory  statement  of  the 
rule  in  question  will  be  found  in  C,  N.  0.  &  T.  P.  Ey. 
Co.  V.  Eue,  142Ky.,694: 

**It  is  the  province  of  a  jury  to  pass  upon  and  decide 
questions  of  evidence ;  and  especially  is  this  so  if  the 
evidence  is  contradictory  or  conflicting;  but  it  sometimes 
becomes  the  duty  of  the  trial  court,  even  where  there  is 
evidence  both  for  and  against  the  party  seeking  a  re- 
covery, to  enter  a  non-suit  or  d  ect  the  finding  of  the 
jury.  This  duty  the  law  imposes  on  the  court  when  the 
evidence  as  a  whole  fails  to  show  a  right  of  recovery 
in  the  party  seeking  it;  or,  to  explain  our  meaning  in 
language  employed  by  this  court:  *To  authorize  an  in- 
struction as  in  case  of  a  non-suit,  it  should  appear  that, 
admitting  his  testimony  to  be  true,  and  every  inference 
that  is  fairly  deducible  from  it,  the  plaintiff  has  still 
failed  to  support  his  claim.'  Shay  v.  E.  &  L.  T.  P.  Co., 
1  Bush,  108;  Morris*  Admr.  v.  L.  &  N.  E.  Co.,  22  B., 
1593.'' 

It  follows  from  what  has  been  said  that  the  circuit 
court  erred  in  granting  the  peremptory  instruction  di- 
recting a  verdict  for  the  appellee. 

Appellant's  second  and  final  contention,  that  the 
court's  refusal  to  permit  him  to  read  a  part  of  George 
M.  Jackson's  deposition  to  the  jury  without  reading  the 
whole  of  it  was  error,  is  without  merit.    It  appears  that 
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Jackson's  deposition  was  taken  by  appellee  in  Los  An- 
geles, California,  his  place  of  residence.  On  the  trial 
and  before  the  introduction  of  appellant's  evidence,  ap- 
pellee's counsel  advised  his  counsel  and  the  court  that 
it  would  not  introduce  or  read  Jackson's  deposition. 
After  testifying  himself  as  a  witness,  appellant  offered 
to  read  to  the  jury  that  part  of  Jackson's  deposition  con- 
taining the  questions  asked  him  on  cross-examination 
and  his  answers  thereto,  to  which  appellee  objected,  un- 
less he  would  read  the  whole  of  the  deposition.  The 
court  sustained  the  objection  and  ruled  that  appellant 
could  not  read  the  cross-examination  without  reading 
the  whole  of  the  deposition.  Appellant  excepted  to  this 
ruling,  but  read  the  whole  of  the  deposition. 

It  appears  to  have  been  repeatedly  held  by  this  court 
that  when  a  party  takes  a  deposition  and  files  it,  and  de- 
clines to  read  it,  the  adverse  party  has  the  right  to  read 
the  deposition.  Musick  v.  Bay,  3  Met.,  427 ;  Weil  v.  Sil- 
verstone,  6  Bush,  698;  Sullivan  v.  Norris,  8  Bush,  519. 
But  we  have  been  unable  to  find,  nor  have  we  been  re- 
ferred to,  any  case  in  which  the  court  has  passed  on  the 
question  whether  the  party  has  the  right  to  use  a  part 
of  the  deposition  taken  by  his  adversary,  without  intro- 
ducing it  as  a  whole.    In  13  Cyc,  983,  it  is  said : 

'*The  question  whether  a  party  has  a  right  to  use 
only  a  part  of  the  deposition  or  must  introduce  it  as  a 
whole  is  one  upon  which  the  courts  have  not  been  uniform 
in  their  decisions.  In  some  cases  the  courts  have  allowed 
the  deposition  to  be  read  in  part,  leaving  the  remainder 
to  be  read  by  the  adverse  party  if  he  so  desires ;  but  the 
better  rule  seems  to  be  that  a  part  of  a  deposition  cannot 
be  read  and  part  omitted,  but  the  entire  deposition  com- 
petent and  pertinent  to  the  issues  involved  should  be 
read;  and  especially  is  this  so  where  a  party  introduces 
a  deposition  taken  in  his  own  behalf.  Where  a  party 
reads  in  evidence  a  part  of  a  deposition  taken  at  the  in- 
stance of  his  adversary,  he  thereby  makes  it  his  own 
testimony  to  the  same  extent  as  if  he  had  taken  it,  and 
his  adversary  is  entitled  to  read  the  wTiole.'* 

The  foot  notes  following  the  above  statement  of  the 
law  contain  numerous  cases  in  other  jurisdictions  hold- 
ing that  it  is  error  to  permit  the  reading  of  a  part  of 
a  deposition  and  to  refuse  to  compel  the  party  reading 
it  to  read  the  whole  on  demand  of  the  adverse  party. 
State  V.  Eabum,  31  Mo.  App.,  385;  U.  S.  Trust  Co.  v. 
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Lanahan,  58  N.  J.  Eq.,  796;  Miles  v.  Stevens,  3  Pa.  St., 
21;  Grant  v.  Pendery,  15  Kans.,  236;  Kilbonrn  v.  Jen- 
nings, 40  Iowa,  473;  Norris  v.  Brunswick,  73  Mo.,  256; 
Hamilton-Brown  Shoe  Co.  v.  Milliken,  52  Neb.,  116; 
Barton  v.  Morris,  15  N.  Car.,  240. 

In  view  of  the  foregoing  authorities,  we  think  it  safe 
to  say  that  where  a  deposition  has  been  taken  by  one 
party  and  filed  in  the  cause,  his  adversary  is  entitled  to 
use  it  in  evidence,  although  the  party  taking  it  refuses 
to  introduce  it  in  his  own  behalf;  but  while  this  is  so, 
it  would  be  error  to  permit  the  reading  of  a  part  of  a 
deposition  and  to  refuse  to  compel  the  party  reading 
it  to  read  the  whole,  if  demanded  by  the  adverse  party. 
There  was  no  error  in  the  ruling  of  the  trial  court  re- 
quiring appellant  to  read  the  whole  of  Jackson's  depo- 
sition. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial  in  conformity  to  the 
opinion.    Whole  court  sitting. 


Fox  V.  Lantrip,  et  aL 

(Decided  Janiiliiy  15,  1916.) 

Appeal  from  Hopkins  Circuit  Court 

1.  Oftlcera — Salary  of  County  Officer— Duty  of  Fiscal  Goart — 
Where  the  salary  of  a  county  officer  Id  to  he  iMld  by  a 
county,  it  ifl  the  duty  of  the  Fiscal  Court  to  fix  the  salary  of  such 
officer  for  each  year  of  his  term,  by  a  general  order  made  proTl- 
ous  to  his  election. 

2.  Officers— Salary  of  County  Officer.— If  the  Fiscal  Court  fails 
to  fix  the  salary  of  an  officer  before  his  election  to  the 
term,  it  can  do  so  by  an  order  made  after 'his  election,  or  qualifi- 
cation. 

3.  Officers— Where  Salary  of  County  Officer  Is  Not  Fixed  Be- 
fore His  Term — Power  of  Fiscal  Court— Gross  Sum  AUowed. — 
Where  the  fiscal  court  has  failed  to  fix  the  salary  of  a  county 
officer  before  his  election,  by  a  general  order,  and  for  the  first 
year  of  his  service  allowed  him  a  gross  sum,  a  like  sum  will  be 
considered  his  salary  for  each  of  the  years  of  his  term 
thereafter,  and  the  fiscal  court  has  no  power  to  increase  or  lessen 
it  for  any  of  the  succeeding  years  of  his  term,  provided  such 
sum  is  within  the  maximum  and  minimum  amounts  provided  by 
law. 

4.  Officers— To  Ascertain  Salary  of  School  Superintendent,  Where 
Gross    Sum    Is    Allowed    for    First    Year. — Where    there    has 
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been  no  order  made  by  the  fiscal  court  fixing  the  salary  of  the 
County  Superintendent  of  Schools  before  his  election,  and  he  is 
allowed  by  said  court  a  gross  sum  for  the  first  year's  service 
of  his  term,  the  gross  sum  divided  by  the  number  of  pupil  chil- 
dren reported  by  the  census  in  the  county,  will  ascertain  the 
amount  per  capita  for  each  pupil  child,  and  will  be  a  basis  upon 
which  to  ascertain  his  salary  for  the  succeeding  years  of  his 
term. 
5.  Fiscal  Courts — Order  of  Fiscal  Court. — ^An  order  of  a  Fiscal  Court 
which  was  never  read  publicly  by  the  clerk,  nor  signed  by  the 
county  or  presiding  Judge,  with  the  approval  of  the  Justices  pres- 
ent, is  not  a  valid  order  for  any  purpose. 

H.  F.  S.  BAILEY  for  appellant. 

MELTON  CLARK  and  C.  A.  DENNY  for  appellees. 

Opim^ion  op  the  Coubt  by  Judge  Hubt — ^Beversing. 

On  the  24th  day  of  August,  1914,  the  appellees,  Ot.  W. 
Lantrip,  and  others  associated  with  him,  as  plaintiffs, 
filed  a  petition  in  ordinary  in  the  Hopkins  Circuit  Court 
against  the  appellants,  A.  J.  Fox,  the  County  Judge  of 
Hopkins  county,  and  the  justices  of  the  peace  of  said 
county,  in  which  they  substantially  alleged  that  the  ap- 
pellant was  the  School  Superintendent  of  Hopkins 
county  for  the  term  beginning  on  the  first  Monday  in 
January,  1910,  and  ending  on  the  first  Monday  in  Jan- 
uary, 1914;  that  at  the  regular  term  of  the  Hopkins  Coun- 
ty Fiscal  Court,  held  in  October,  1909,  and  on  the  19th  day 
of  October,  1909,  the  fiscal  court,  by  an  order  duly  made 
and  entered  in  court  at  that  time,  fixed  the  salary  of  the 
school  superintendent  of  the  county  for  the  ensuing  four 
year  term,  which  was  held  by  the  appellant,  at  ten  cents 
per  pupil  child,  as  shown  by  the  school  census  reports 
foE  each  year  in  the  county;  that  at  the  April  term,  1910, 
of  the  fiscal  court,  the  fiscal  court  made  an  order  chang- 
ing the  salary  of  the  county  school  superintendent  from 
ten  cents  per  pupil  child  to  $1,500.00  per  year,  and  there- 
after the  appellant  was  paid  for  his  services  as  super- 
intendent of  schools  the  sum  of  $1,500.00  per  year  for 
the  years  1910,  1911,  1912,  and  1913;  that  the  $1,500.00 
exceeded  the  amount  to  which  the  superintendent's  sal- 
ary amounted  to  at  ten  cents  per  pupil  child  for  each 
of  the  years  as  follows,  namely:  For  the  year  1910, 
$473.20;  for  the  year  1911,  $452.60;  for  the  year  1912, 
$450.80;  and  for  the  year  1913,  $467.80;  making  in  all 
the  sum  allowed  and  paid  to  him  by  the  fiscal  court  for 
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said  years  the  sum  of  $1,844.40  in  excess  of  what  his 
•salary  would  have  amounted  to  at  ten  cents  per  pupil 
child  for  the  years  in  accordance  with  the  order  made 
on  the  19th  day  of  October,  1909,  fixing  the  salary  of 
the  school  superintendent.  The  petition  further  alleges 
that  each  of  the  plaintiffs  was  a  citizen  and  taxpayer 
of  Hopkins  county,  Kentucky;  that  the  citizenship  of 
the  county  was  numerous,  and  asked  that  they  be  per- 
nutted  to  sue  for  and  on  behalf  of  all  of  the  taxpayers 
of  the  county;  that  they  had  theretofore  demanded  in 
writing  of  the  fiscal  court  that  it  sue  the  appellant  for 
the  sums  of  money  which,  as  alleged,  he  had  received 
from  the  county  in  excess  of  what  his  salary  amounted 
to  at  ten  cents  per  pupil  child,  but  that  said  court  had 
failed  and  neglected  to  cause  such  a  suit  to  be  instituted, 
and  had  made  no  effort  to  collect  said  sums,  or  any  of 
them,  from  the  appellant,  and  prayed  a  judgment 
against  the  appellant  for  the  sum  of  $1,844.40,  with  in- 
terest, and  for  their  costs.  They  did  not  ask  for  any 
recovery  against  the  county  judge  or  the  justices  of  the 
peace. 

Thereafter  the  appellees  filed  two  amended  peti- 
tions,  the  first  of  which  seems  to  have  been  filed  for  the 
purpose  of  making  Hopkins  county  a  party  defendant^ 
and  the  second  amended  petition  only  set  out  and  alleged 
the  amount  of  taxable  property  owned  by  each  of  the 
plaintiffs  in  Hopkins  county. 

The  appellant  entered  a  general  demurrer  to  the 
original  petition,  and  as  amended,  which  demurrer  being 
overruled  by  the  court,  the  appellant  excepted.  We 
concur  with  the  opinion  of  the  circuit  court  in  overrul- 
ing the  demurrer,  for,  while  in  the  original  petitions  and 
in  the  amendments  much  is  stated  which  is  not  necessary 
in  order  to  constitute  a  good  cause  of  action  against 
the  appellant,  but  the  things  alleged  therein  do  make  a 
good  cause  of  action  on  the  part  of  the  plaintiffs  against 
the  appellant,  A.  J.  Fox. 

No  recovery  was  asked  against  any  of  the  defendants 
except  Fox,  in  either  of  the  amended  petitions,  and 
neither  of  the  defendants  appeared  or  entered  any  de- 
fense to  this  action,  except  the  appellant.  In  due  course 
of  time  the  appellant  filed  his  answer,  in  which  he  tra- 
versed the  allegations  of  the  petition,  and  denied  that 
he  had  wrongfully,  or  unlawfully,  or  without  warrant 
of  law,  drawn  or  received  from  the  public  funds  of  the 
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comity  the  sran  of  $1,844.40,  or  any  other  stun,  as  sal- 
ary for  his  services   as   county   school   superintendent ; 
or  that  at  the  regular  October  term,  1909,  his  salary  had, 
by  an  order  of  the  fiscal  court  of  Hopkins  county,  been 
fixed  for  the  ensuing  four  year  term  to  which  he  was 
elected  at  ihe  sum  of  ten  cents  per  pupil  child  within  the 
school  age,  as  shown  by  the  census  reports  for  each 
year,  or  that  any  order  had  been  made  or  entered  at 
the  October  term,  1909,  of  the  fiscal  court  fixing  his 
salary  at  any  sum,  or  that  at  the  regular  April  term, 
1910,  of  the  fiscal  court  of  the  county  it  had  attempted 
to  change  the  salary  of  the  county  school  superintendent 
from  ten  cents  per  pupil  child  to  $1,500.00  per  year,  or 
any  other  sum,  or  tiiat  he  drew  from  the  county  funds 
as  salary  the  sum  of  $473.20,  or  any  other  sum,  in  ex- 
cess of  his  salary  for  the  year  1910,  or  for  either  the 
year  1911, 1912,  or  1913,  or  that  he  drew  from  the  treas- 
ury, or  was  paid  by  the  county,  as  his  salary,  the  sums 
alleged  in  the  petition,  or  any  other  sum,  in  excess  of 
his  salary  fixed  by  law  for  either  of  said  years.     He 
further  denied  that  there  was  any  excess  of  salary  paid 
him  amounting  to  $1,844.40,  or  any  sum,  and  denied  that 
the  fiscal  court  had  by  an  order  fixed  the  amount  of  his 
salary  previous  to  his  election,  at  the  October  term, 
1909,  or  at  any  other  time,  or  that  an  order  had  there- 
after been  made  changing  the  order  fixing  his  salary, 
or  that  any  order  was  thereafter  made,  fixing  the  salary 
of  the  county  superintendent,  until  November  16,  1909. 
This  was  the  substance  of  the  allegations  contained  in 
the  first  paragraph  of  the  answer,  which  seems  to  have 
made  an  issue,  and  upon  which  the  court  was  obliged 
to  have  heard  proof  before    rendering    any   judgment 
against  the  appellant.    By  the  second  paragraph  of  the 
appellant's  answer,  the  appellant  alleged  that  he  was 
elected  school  superintendent  at  the  regular  November 
election,  1909,  for  a  four  year  term,  beginning  on  the 
first  Monday  in  January,  1910;  that  he  qualified  as  re- 
quired by  law,  and  held  the  office   during   said   term: 
that  at  the  time  of  his  election  the  fiscal  court  of  the 
county  had  not  made  any  order  fixing  the  salary  which 
he  should  receive  for  his  services  for  the  years  compos- 
ing his  term,  but  that  the  order  was  made  on  the  16th 
day   of   November,  1909;   that  the  fiscal  court  met  on 
October  19th,  1909,  and  held  a  session  upon  that  day, 
but  that  there  was  no  order  made  or  entered  by  them 
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at  that  time;  that  the  clerk  of  the  comity  courts  who  is 
also  clerk  of  the  fiscal  court,  made  minutes  of  the  pro- 
ceedings in  pencil  on  the  temporary  minute  book  of 
the  Hopkins  County  Court,  and  that  such  minutes  were 
never  read  in  open  court,  or  approved  or  signed  by  the 
county  judge  in  the  presence  of  the  other  members  of 
the  court;  that  the  court  then  adjourned  to  meet  on 
November  6th,  1909,  and  that  on  or  about  the  last  named 
day  the  clerk  of  the  fiscal  court  for  the  first  time  entered 
the  orders  of  the  meeting  held  on  October  19th  on  the 
order  book  of  the  court,  and  in  doing  so,  entered  the 
order  fixing  the  salary  of  the  school  superintendent 
different  from  the  minute  made  and  different  from  the 
resolution  of  the  court;  that  the  only  minute  the  clerk 
made  with  reference  to  the  salary  of  the  school  super- 
intendent on  October  19th,  1909,  was  as  follows:  "Or- 
dered that  Supt  salary  be  fixed  for  yr.  1910,*'  and 
that  the  clerk  thereafter,  about  November  16th,  1909, 
wrote  out  upon  the  order  book  an  order  with  reference 
to  his  salary  in  which  the  salary  of  the  county  superin- 
tendent was  fixed  at  ten  cents  per  pupil  child  reported 
in  each  year  in  the  school  census  as  his  salary  per  an- 
num, and  further  alleged  that  the  record  of  the  meet- 
ing of  the  court  on  October  19th,  1909,  did  not  show 
by  whom  the  court  was  held;  that  when  court  met  pur- 
suant to  adjournment  on  November  16,  1909,  the  fiscal 
court  then  made  an  order,  which  was  entered,  read,  ap- 
proved and  signed,  by  which  it  set  aside  the  order 
spread  upon  the  order  book  by  the  clerk  as  if  made  on 
October  19,  1909,  and  then  proceeded,  by  an  order  duly 
made,  entered,  approved  and  signed,  to  fix  the  salary 
of  the  school  superintendent  for  the  ensuing  four  years, 
and  that  this  defendant  received  said  salary  for  each 
of  the  four  years,  and  no  more. 

There  are  some  other  allegations  in  the  answer  which 
we  do  not  deem  necessary  to  mention,  as  they  constitute 
no  defense  to  the  action. 

The  appellees  demurred  generally  to  the  answer  of 
the  appellant,  and,  upon  a  hearing,  the  court  sustained 
the  demurrer,  and  the  defendant  declining  to  plead 
further  or  amend  his  answer,  and  announcing  his  pur- 
pose to  abide  by  his  answer,  the  court  rendered  a  judg- 
ment against  the  appellant  in  favor  of  the  appellees, 
for  the  use  and  benefit  of  Hopkins  county,  for  the  sum 
of  $1,844.40,  and  the  appellees'  costs  expended. 
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The  appellant  took  proper  exceptions  to  the  judgment 
of  the  court  sustaining  the  demurrer,  and  to  the  judg- 
ment of  the  court  adjudging  that  the  appellees  recover 
said  sum  against  him,  and  prayed  an  appeal  to  this 
court,  which  was  granted. 

Neither  the  appellees  nor  the  appellant  filed  with  their 
pleadings  copies  of  the  orders  referred  to  therein,  but 
no  objection  was  made  to  this  in  the  court  below,  nor 
was  any  motion  made  by  either  party  requiring  them  to 
be  filed  with  their  pleadings. 

It  seems  that  the  only  question  for  determination  by 
this  court  is  as  to  whether  or  not,  assuming  the  allega- 
tions and  denials  in  defendant's  answer  to  be  true,  they 
constituted  a  defense  to  the  things  alleged  in  the  petition. 

Section  161  of  the  Constitution  provides  as  follows: 
**The  compensation  of  any  city,  county,  town,  or  munic- 
ipal oflScer  shall  not  be  changed  after  his  election  or 
appointment,  or  during  his  term  of  office ;  nor  shall  the 
term  of  any  such  officer  be  extended  beyond  the  period 
for  which  he  may  have  been  elected  or  appointed.'* 

Section  235  of  the  Constitution  is  as  follows:  *^The 
salaries  of  public  officers  shall  not  be  changed  during 
the  term  for  which  they  were  elected;  but  it  shall  be  the 
duty  of  the  General  Assembly  to  regulate  by  a  general 
law,  in  what  cases  and  what  deductions  shall  be  made 
for  neglect  of  official  duties.  This  section  shall  apply 
to  members  of  the  General  Assembly.**  The  contention 
of  appellant  that  the  office  of  school  superintendent,  not 
being  one  created  by  the  constitution,  that  these  con- 
stitutional provisions  do  not  apply  to  him.  The  fore- 
going provisions  are  very  broad  in  their  terms,  and 
tiie  school  superintendent  is  a  county  officer,  and  this 
court  has  held  in  the  cases  of  Piercy  v.  Smith  (117  Kv., 
990),  and  Breathitt  County  v.  Noble  (117  S.  W.,  777), 
that  these  sectons  of  the  (Constitution  are  applicable  to 
the  office  of  school  superintendent  There  can  be  no 
question  that  it  applies  tp  and  controls  the  compensation 
of  all  county  officers,  and  an  officer  is  any  one  who  is 
"invested  with  some  portion  of  the  function  of  the  gov- 
emntent  to  be  exercised  for  the  public  benefit.**  Citv 
of  Louisville  v.  Wilson  (99  Ky.,  599.) 

In  construing  these  sections  of  the  Constitution, 
supra,  this  court  has  held  that  where  it  devolves  upon 
the  fiscal  court  of  a  county  to  fix  the  salary  of  any  county 
officer,  it  is  the  duty  of  the  court,  by  an  order,  entered 
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before  the  election  of  the  officer,  to  fix  the  salary  for 
each  of  the  years  during  the  term  for  which  he  holds 
the  office,  but,  if  the  fiscal  court  should  fail  to  do  so,  it 
may,  by  an  order,  fix  the  salary  after  the  qualification 
of  the  officer,  and  while  he  is  in  office,  and  we  know  of 
no  reason  why,  if  the  salary  of  an  officer  had  not  been 
theretofore  fixed  by  an  order  of  the  court,  it  should  not 
do  so  after  his  election  and  before  his  qualification.  In 
the  following  cases  this  court  has  held  that  the  salary 
may  be  fixed  after  the  officer  has  qualified  and  after  the 
commencement  of  his  term,  viz:  Marion  County  v. 
Kelly  (112  Ky.,  831) ;  Barrett  v.  City  of  Fahnouth  (109 
Ky.,  151) ;  Jefferson  County  v.  Waters  (114  Ky.,  48) ; 
Butler  County  v.  James  (116  Ky.,  575).  It  has  also 
been  determined  by  this  court  that  when  the  salary  of 
a  county  officer  for  the  ensuing  years  of  his  term  is  fixed 
by  an  order  of  the  fiscal  court  previous  to  his  election, 
that  the  fiscal  court  has  no  power  to  change  his  compen- 
sation, making  it  either  greater  or  less,  after  his  elec- 
tion. This  seems  to  be  a  mere  declaration  of  the  plain 
provisions  of  the  sections  of  the  Constitution  above 
quoted.  Further  construing  this  section,  this  court  has 
held  that  where,  after  the  election  and  qualification  of 
an  officer,  and  where  the  court  has  not  theretofore  fixed 
his  salary  by  an  order,  and  it  proceeds  to  make  an  order 
paying  him  for  his  first  year's  services  in  his  term  of 
office,  that  should  be  considered  as  the  salary  fixed 
for  him  and  it  cannot,  for  the  following  years,  be  either 
added  to  or  lessened  in  amount.  (Butler  County  v. 
James,  116  Ky.,  575.)  It  was  likewise  held  by  this  court 
in  the  case  of  Breathitt  County  v.  Noble,  supra,  that, 
in  as  much  as  the  statute.  Section  4419,  Kentucky  Stat- 
utes, 1903,  provides  that  the  salary  of  a  county  super- 
intendent shall  not  be  less  than  eight  cents  nor  more 
than  twenty  cents  per  pupil  child  reported  in  the  county, 
and  where  the  fiscal  court,  not  having  fixed  the  salary 
of  the  county  superintendent  previous  to  his  election, 
shall,  by  an  order  made  after  his  election,  allow  him  a 
gross  sum  for  his  services  for  the  first  year  of  his  term, 
the  basis  of  his  salary  for  the  future  years  of  his  term 
can  be  ascertained  by  dividing  the  sum  by  the  number 
of  pupil  children  in  the  county,  and  thus  find  the  amount 
per  pupil  child  allowed  him,  and  in  that  way  ascertain 
the  amount  per  pupil  child  which  he  shall  receive  as  his 
salary,  provided  the  salary  in  gross  is  not  less  than  the 
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TniTiinriTiTn  nor  more  than  the  maxinium  sum,  which,  by 
law,  a  superintendent  of  schools  may  be  paid  as  his  sal- 
ary. The  maximum  sum  which  could  lawfully  be  paid 
to  a  school  superintendent  for  his  salary  at  the  time  of 
the  election  and  qualification  of  appellant  was  $1,500.00, 
(Section  4419,  Kentucky  Statutes,  1903  edition.) 

The  answer  of  the  appellant  fails  to  deny  that  he  was 
paid  the  sum  of  $1,500.00  a  year  as  his  salary,  and,  tak- 
ing the  other  allegations  in  the  petition,  wMch  are  un- 
denied,  it  is  apparent  that  said  sum  did  not  exceed  twenty 
cents  per  pupil  child  in  said  county  for  each  of  the  years 
the  appellant  held  the  office  of  school  superintendent, 
and  hence  the  fiscal  court  could  lawfully  allow  and  pay 
appellant  not  exceeding  said  sum  per  year  as  his  salary. 

K  the  fiscal  court  had  not,  by  an  order  made  previous 
to  his  election,  fixed  the  amount  of  the  salary  which  he 
should  receive  per  year  for  his  entire  term,  then  the  fiscal 
court  was  within  its  authority  when  it  allowed  him  the 
sum  of  $1,500.00  for  the  first  year  of  his  term,  and  did 
not  allow  him  more  than  that  for  each  of  the  ensuing 
years  of  his  term.  The  only  question  then  to  be  deter- 
mined from  the  answer  is  as  to  whether  or  not  the  fiscal 
court  had,  before  the  election  of  appellant,  by  a  general 
order,  fixed  his  salary  for  each  year  of  his  term. 

The  fiscal  court  is  one  of  the  courts  provided  for  in 
the  Constitution  of  the  State,  and  is  given  charge  and 
direction  of  the  fiscal  affairs  of  the  county.  By  the 
statutes  of  this  State  it  is  required  to  be  a  court  of  rec- 
ord, and  it  speaks  only  by  its  records,  and  cannot  do  oth- 
erwise. A  mere  meeting  together  of  the  persons  com- 
posing the  membership  of  the  fiscal  court,  and  deter- 
mining in  parol  as  to  what  they  are  to  do  and  not  to  do, 
is  not  an  act  of  said  court.  (Talbot  v.  Marshall,  2  Mar., 
603;  McDonald  v.  Franklin  Co.,  125  Ky.,  205,  100  S.  W., 
861.) 

Section  1842  of  the  Kentucky  Statutes  is  as  follows : 

**Before  each  adjournment  the  minutes  of  the  pro- 
ceedings of  the  said  court  shall  be  read  publicly  by  the 
ckrk  of  the  court,  and  corrected  if  necessary,  and  the 
same  shall  be  signed  by  the  county  judge  or  the  presiding 
judge,  with  the  approval  of  the  justices  of  the  peace 
present  when  the  court  was  held.*' 

Section  1843  of  the  Kentucky  Statutes  is  as  follows : 

**No  minute  or  order  of  the  fiscal  court  shall  be  valid 
until  the  same  shall  be  read  and  signed  as  aforesaid,  nor 
unless  the  record  shows  by  whom  the  court  was  held.'* 
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The  answer  of  the  appellant  discloses  that  a  meet- 
ing of  the  fiscal  court  was  held  on  the  19th  day  of  Octo- 
ber, 1909,  and  at  that  session  no  minutes  of  its  proceed- 
ings were  publicly  tead  by  the  clerk  of  the  court,  neither 
were  they  corrected,  neither  were  same  signed  by  the 
county  judge  or  the  presiding  judge,  with  the  approval 
of  the  justices  of  the  peace  present  when  the  session  was 
held,  neither  does  the  record  of  that  meeting  show  by 
whom  the  court  was  held.  The  memorandum  made  by 
the  clerk  in  pencil  on  his  minute  book  is  as  follows: 
**  Ordered  that  Supt.  salary  be  fixed  for  yr.  1910,''  is 
not  an  order  for  any  purpose  and  only  shows  that  the 
court  at  that  time  resolved  to  fix  the  salary  of  the  su- 
perintendent of  schools,  either  then  or  at  some  future 
time.  This  memorandum  was  not  read  publicly,  nor 
signed  by  the  county  judge  in  the  presence  of  the  jus- 
tices present  If  there  was  no  order  showing  who  com-^ 
posed  the  court  at  that  time,  and  the  court  did  actually 
adjourn  at  that  time  and  any  minutes  made  of  its  pro- 
ceedings were  neither  read  nor  signed,  as  required  by 
statute,  supraj  it  is  very  apparent  that  no  valid  act  was 
done  by  the  court  at  that  time. 

The  answer  of  the  defendant  alleges  that  the  court 
was  in  regular  session  on  the  19th  day  of  October,  1909, 
and  adjourned  to  meet  on  the  16th  day  of  November, 
1909,  and  that  both  meetings  were  a  part  of  the  same 
term,  and  that  on  the  16th  day  of  November,  1909,  or 
previous  thereto,  the  clerk  wrote  out  an  order  on  the 
order  book  of  the  fiscal  court  fixing  the  salary  of  the 
school  superintendent  at  ten  cents  per  pupil  child  in  the 
county  per  year,  but  this  act  of  the  clerk  could  not  be 
*  construed  as  an  act  of  the  court  until  said  order  was 
read  over  publicly,  approved  and  corrected,  if  need  be, 
and  signed  by  the  county  judge  in  the  presence  of  the 
justices  of  the  peace  present  who  made  the  order.  It 
does  not  appear  that  it  was  ever  approved  in  this  way, 
but,  instead,  the  court  at  its  adjourned  term,  November 
16th,  1909,  refused  to  approve  said  order,  and  made  an 
order  setting  it  aside,  and  thereupon,  for  the  first  time, 
made  an  order  fixing  the  salary  of  the  school  superin- 
tendent at  $1,500.00  per  year  for  the  ensuing  four  years. 
In  fact,  it  does  not  seem  that  there  was  any  necessity 
for  the  court,  at  its  term  held  on  the  16th  day  of  No- 
vember, to  make  any  order  rescinding  or  setting  aside 
the  order  put  upon  the  order  book  by  the  clerk,  since 
it  had  no  validity. 

Digitized  by  VjOOQIC 


Fox  V.  Lantrip.  187 

It  was  held  in  the  cases  of  Dye  v.  Kjiox  (1  Bibb, 
575),  and  in  Garrard  County  v.  McKee  (11  Bush,  234), 
that  county  courts  "have  power  to  adjourn  from  day  to 
day,  but  they  are  not  required  to  adjourn  each  day  when 
they  cease  to  transact  business;  they  may,  if  they  see 
proper,  treat  the  entire  time  they  are  in  session  as  one 
day,  and  meet  and  sign  one  adjourning  order.*'  If  a 
mere  minute  was  made  by  the  clerk  of  the  so-called 
order  of  the  court  made  on  the  19th  day  of  October, 
1909,  and  was  never  read  over,  approved,  nor  signed  by 
the  county  judge  or  presiding  judge  in  the  presence  of 
the  justices,  but  was  thereafter  written  out  by  the  clerk 
upon  the  order  book,  and  at  the  adjourned  term  of  the 
court,  held  on  November  16,  1909,  it  was  not  approved, 
but,  instead,  was  set  aside,  and  corrected  and  an  order 
then  entered  fixing  the  salary  of  the  superintendent,  it 
would  be  immaterial  whether  the  court  adjourned  on 
October  19th  and  entered  an  adjourning  order  at  that 
time  and  met  again  on  November  16th,  or  whether  they 
failed  to  adjourn  on  October  19th,  and  treated  that  day 
and  November  16th  as  one  day,  as  the  order  was  not 
entered,  read,  approved,  or  signed  on  October  19th,  and 
could  have  no  validity  until  same  was  done,  and  the 
reacbbig,  disapproving,  and  correcting  it,  or  setting  it 
aside,  as  alleged  in  the  answer,  and  making  an  order  to 
conform  with  the  wishes  of  the  court  on  the  16th  day 
of  November,  can  only  be  considered  as  an  act  done  on 
November  16th,  which  was  after  the  election  of  appel- 
lant, and  seems,  from  the  allegations  of  the  answer,  to 
have  been  the  only  valid  order  made  upon  the  subject. 
The  answer,  however,  alleges  that  there  was  an  adjourn- 
ment of  tiie  court  upon  October  19th,  and,  if  such  was  the 
case,  the  order  written  by  the  clerk,  as  if  made  on  Oc- 
tober 19th,  has  no  validity  whatever.  If  no  adjourning 
order  was  made  of  the  court  on  October  19th,  and  said 
day  and  November  16th  were  considered  as  one  day, 
still  the  order,  if  any,  made  on  October  19th,  and  there^ 
after  spread  upon  the  records  by  the  clerk,  although  it 
may  have  been  in  the  terms  directed  by  the  court,  it  still 
lacks  the  essentials  necessary  to  its  validity,  in  that 
it  was  never  approved  by  the  justices  composing  the 
court,  nor  signed  by  the  presiding  judge. 

An  order  or  a  judgment  of  a  court  of  record  never 
has  any  validity  until  it  is  signed  by  the  authority  des- 
ignated by  law  for  that  purpose.    (Commonwealth  of 
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Kentucky  v.  Chambers,  1  J.  J,  Mar.,  108;  May  v.  Dun- 
can, 157  Ky.,  586;  Interstate  Petroleum,  Co.  v.  Farris 
et  al.,  159  Ky.,  820.)  Assuming  that  the  allegations  and 
denifids  of  the  answer  are  true,  and  taking  them  alto- 
gether, there  was  no  order  made  by  the  fiscal  court  fix- 
ing the  salary  of  the  appellant  until  after  his  election, 
and  until  the  16th  day  of  November,  1909,  and  that  on 
that  day  the  fiscal  court  did  make  an  order  fixing  his 
salary  for  each  year  of  the  term,  within  the  minimum 
and  maximum  amounts  allowed  by  law,  and  if  the  pay- 
ment to  him  of  said  $1,500.00  per  year  did  not  in  any 
one  or  more  of  the  three  last  years  of  his  term  increase 
the  amount  paid  him  per  pupil  child  over  the  amount  he 
received  per  pupil  child  for  the  year  1910,  his  answer 
presents  a  complete  defense  to  the  petition,  but  if,  on 
account  of  the  change  in  the  number  of  pupil  children 
in  the  county,  the  $1,500.00  amounted  to  more  in  either 
of  the  three  last  years  of  his  term  than  the  amount  paid 
him  per  capita  of  the  pupil  children  for  the  year  1910, 
then  his  answer  presents  a  defense  against  the  recovery 
against  him  of  such  part  of  the  amounts  sued  for  as  may 
be  necessary  to  make  his  compensation  per  pupil  child 
the  same  as  during  the  first  year  of  his  term. 

It  is,  therefore,  adjudged  that  the  judgment  appealed 
from  be  reversed  and  this  cause  is  remanded  to  the  court 
below  with  directions  to  set  aside  the  judgment,  and  the 
judgment  sustaining  the  demurrer  to  the  answer  of  ap- 
pellant, and  to  overrule  said  demurrer,  and  for  proceed- 
ings in  conformity  to  this  opinion. 


Deacon  v.  Commonwealth. 

(Decided  January  15,  1915.) 

Appeal  from  Bullitt  Circuit  Court. 

Evidence— -'Spontaneous  Exclamations — ^Res  Gestae— Time  of  Ut- 
terance.—Deceased  was  engaged  in  a  fight  at  a  baU  game.  De- 
fendant approached  and  struck  him  with  a  basebaU  bat,  fractur- 
ing his  skuU.  Deceased  was  rendered  immediately  unconscious. 
He  was  carried  a  few  feet  away,  and  immediately  on  regaining 
consciousness,  asked  "Who  hit  me?"  Held,  that  the  exclama- 
tion was  as  much  a  part  of  the  occurrence  or  transaction  as  If 
it  had  been  made  the  very  moment  after  he  was  struck,  and 
was  therefore  properly  admitted  In  evidence  as  a  part  of  the 
res  gestae. 
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2.  Evidence — Statement  of  Fact — On  a  trial  for  homicide,  the  ques- 
tion whether  or  not  the  deceased  saw  the  defendant  at  the  time 
he  was  struck,  called  for  a  statement  of  fact,  and  not  a  mere 
opinion  or  conclusion  on  the  part  of  the  witnesses. 

3.  Evidence — ^Homicide — Character  of  Deceased. — On  a  trial  for 
liomicide,  where  the  bad  reputation  of  the  deceased  for  peace 
end  quiet  was  established  by  uncontroverted  evidence  of  two 
witnesses,  it  was  not  prejudicial  error  to  refuse  evidence  tend- 
ing to  establish  his  bad  reputation  for  peace  and  quiet  eight  or 
ten  years  before  the  homicide. 

4.  Criminal  Law — ^Homicide — Self  Defense — ^Instruction, — On  a  trial 
for  homicide,  an  instruction  which  required  the  jury  to  acquit  the 
defendant  If  they  believed  from  the  evidence  that  the  defendant 
^'believed  and  had  reasonable  grounds  to  believe  he  was  then  and 
there  in  danger  of  loss  of  life  or  of  receiving  great  bodily  injury 
at  the  hands  of  said  Nell,  and  that  It  was  necessary,  or  believed 
by  the  defendant  in  the  exercise  of  a  reasonable  Judgment  to  be 
necessary,  to  strike  said  Nell,  etc.,"  held  not  subject  to  complaint. 

6.  Trial— Separation  of  Jury. — ^Where  the  sheriff  and  one  member 
of  the  panel  were  seen  standing  about  thirty-five  feet  from  the 
rest  of  the  Jury,  engaged  in  conversation,  held  that  such  separa- 
tion was  not  prejudicial  in  the  absence  of  a  showing  that  they 
were  discussing  the  case,  or  that  any  member  of  the  jury  spoke 
to  or  was  addressed  by  any  outsider. 

NAT  W.  HALSTEAD,  J.  F.  COMBS  and  T.  C.  CARROLL  for 
appellant. 

JAMES  GARNETT,  Attorney  General,  and  ROBERT  T.  CALD- 
WELL, Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  William  Rogebs  Clay, 
Commissioner — ^AiBSnning. 

Appellant,  Herman  Deacon,  who  was  convicted  of  the 
murder  of  Robert  Nell,  and  given  a  life  sentence,  seeks 
a  reversal  of  the  judgment  on  several  grounds. 

The  facts  are  these :  Appellant  had  been  paying  at- 
tention to  Mrs.  Cravens,  a  daughter  of  Nell.  On  April 
6,  1913,  appellant  went  to  NelPs  home  in  company  with 
Mrs.  Cravens  and  a  Miss  VanMeter.  After  ordering 
his  daughter  into  the  house,  Nell  cursed  and  assaulted 
appellant  and  ran  him  off  the  premises.  At  the  same 
tune  he  threatened  to  kill  appellant.  Later  on  he  mani- 
fested hostility  towards  appellant  both  at  a  public  sale 
and  at  a  ball  game.  He  also,  in  the  presence  of  others, 
threatened  appellant's  life.  These  threats  were  commu- 
nicated to  appellant.  About  two  weeks  before  the  homi- 
cide appellant,  according  to  the  evidence  of  Mrs.  Cra- 
vens and  a  Miss  Hagan,  said  that  if  Nell  fooled  with  hirfi 
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he  would  either  kill  or  knock  him  in  the  head.    Someone 
•  had  previously  asked  what  would  Mr.  Nell  do  if  he  knew 
his  daughter  came  with  appellant     Appellant's  state- 
ment was  in  response  to  this  remark.    Appellant  denied 
having  made  the  statement.    The  homicide  took  place 
on  Saturday,  June  14,  1913.     A    ball    game    was    in 
progress  between  the  Iienore  team  of  Nelson  county  and 
the  Fancy  team  of  Bullitt  county.    The  game  was  being 
played  on  the  latter 's  grounds,  near  the  county  line.  Nell, 
as  the  representative  of  BuUitt  county,  was  umpiring  the 
bases,  while  Bud  Boby,  of  Nelson  county,  was  umpiring 
the  balls  and  strikes.    Appellant  was  a  substitute  on  the 
Nelson  county  teauL     According   to    the   evidence  for 
appellant^  Nell  had  been  drinking  considerably,  and  was 
not,  therefore,  in  condition  to  umpire  with  that  pre- 
cision and  impartiality    which    the    circxmistances    re- 
quired.   It  was  not  long  before  NeU  became  involved  in 
numerous  disputes  and  altercations.    Finally,  Jones,  of 
the  Lenore  team,  made  some  remark  indicating  very 
clearly  what  he  thought  of  Nell  as  an  umpire.    Nell  lost 
his  temper  and  began  to  curse  and  abuse  Jones.    Pretty 
soon  he  and  Jones  began  fighting.   At  this  time  appellant 
was  several  feet  away.    After  Nell  and  Jones  had  struck 
several  licks,  a  man  by  the  name  of  Clark  stepped  be- 
tween them  and,  catehing  Nell  by  the  arms,  began  push- 
ing hiTn  backwards.    At  that  time  appellant  was  ap- 
proaching from  the  rear.    When    appellant    got   near 
enough  he  struck  Nell  with  a  baseball  bat  and  fractured 
his  skull.    The  blow  was  struck  over  the  shoulders  of  a 
man  by  the  name  of  Terry.    It  was  further  shown  by  the 
evidence  for  the  Commonwealth  that  no  conversation 
passed  between  appellant  and  Nell,  nor  did  Nell  make 
any  demonstration  towards  appellant.    When  appellant 
was  struck  he  fell  to  the  ground.    He  was  afterwards 
moved  a  few  feet  away.    When  he  regained  conscious- 
ness he  immediately  asked,  **Who  hit  mef    According 
to  the  witnesses  for  the  Conmionwealth,  from  three  to 
five  minutes  had  elapsed  between  the  blow  and  the  mak- 
ing of  this  remark.    According  to  the  witnesses  for  the 
appellant,  the  time  was  from  five  to  ten  minutes. 

According  to  the  evidence  for  appellant,  he  had  been 
sitting  on  a  baseball  bat.  When  the  difficulty  arose  he 
approached  the  combatants.  After  two  or  three  blows 
had  been  struck  by  Jones  and  Nell  Clark  shoved  Nell 
back.    Appellant  was  standing  to  the  right  of  Nell.    Nell 
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was  dodging  first  to  one  side  and  then  the  other,  in  an 
effort  to  pass  Clark  and  get  to  Jones.  When  Nell  reached 
appellant  he  threw  his  left  hand  against  Clark's  breast 
and  shoved  him  back.  He  then  turned  his  face  towards 
appellant,  and,  with  a  very  determined  expression  on 
his  face,  said,  **What  the  hell  have  you  got  to  do  with 
itt"  He  then  ran  his  hand  into  his  pocket  and  appellant 
struck  him.  Appellant  struck  him  a  left-handed  lick. 
He  had  no  intention  of  killing  appellant,  but  struck  him 
to  keep  from  getting  hurt.  Nell's  skull  was  fractured 
behind  his  right  ear.  At  the  time  of  the  tragedy  appel- 
lant was  22  years  old,  and  had  always  borne  a  good  rep- 
utation. 

It  is  first  insisted  that  the  court  erred  in  admitting 
in  evidence  the  question,  '*Who  hit  mef  asked  by  the 
decedent  on  his  return  to  consciousness  a  few  minutes 
after  he  was  struck.  The  admission  of  statements  as 
part  of  the  res  gestae  depends,  not  so  much  on  the  ques- 
tion of  time  as  on  the  question  whether  or  not  there  was 
an  opportunity  to  contrive  and  misrepresent,  and 
whether  or  not  the  nervous  excitement  produced  by  the 
event  may  still  be  supposed  to  predominate,  and  the  re- 
flective powers  of  the  mind  be  in  abeyance.  The  state- 
ments need  not  be  strictly  contemporaneous  with  the 
exciting  cause.  They  may  be  subsequent  to  it,  provided 
there  has  not  been  time  for  the  exciting  influence  to  lose 
its  sway  and  be  dissipated.  Wigmore  on  Evidence,  Sec 
1750.  Hence,  it  is  the  rule  to  admit  as  parts  of  the  res 
gestae  not  only  such  declarations  as  accompany  the  trans- 
action, but  also  such  as  are  made  under  such  circum- 
stances as  will  raise  a  reasonable  presumption  that  they 
are  the  spontaneous  utterances  of  thoughts  created  by 
or  springing  out  of  the  transaction  itself,  and  so  soon 
thereafter  as  to  exclude  the  presumption  that  they  were 
the  result  of  premeditation  or  design.  It  has  been  held 
in  a  number  of  cases  that  the  first  exclamations  of  re- 
turning consciousness  are  spontaneous,  and  therefore 
admissible  even  after  a  considerable  interval.  Thus,  in 
tiie  case  of  Johnson  v.  State  of  Ga.,  65  Ga.,  94,  it  was 
held  that  what  the  person  assaulted  said,  though  half  un- 
consciously, so  soon  as  she  was  found  on  the  day  of  the 
assault,  at  the  moment  of  the  restoration  of  sensibility, 
was  a  part  of  the  res  gestae,  and  therefore  admissible. 
Li  the  case  of  State  v.  Ripley,  32  Wash.,  182,  the  prose- 
cuting witness  made  certain  statements  after  the  rob- 
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bery  occurred.  The  evidence  showed  that  he  was 
knocked  down  and  dragged  in  an  unconscious  condition 
from  that  place  to  the  edge  of  the  sidewalk  in  front  of 
a  saloon.  On  being  aroused  from  unconsciousness  the 
statements  were  made.  It  was  held  that  the  statements 
were  admissible,  though  made  in  the  absence  of  the  ac- 
cused, and  that  the  weight  to  be  attached  to  them  be- 
cause of  the  mental  condition  of  the  prosecuting  wit- 
ness was  for  the  jury  to  determine.  In  the  case  of 
Christopherson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  135  Iowa, 
409,  124  Am.  St.  Rep.,  284,  109  N.  W.,  1077,  a  foreman 
was  run  down  by  a  switch  engine  as  he  was  going  on  the 
track  to  the  tool  house.  His  statement  that  he  was  going 
under  orders  of  the  roadmaster,  made  immediately  on 
his  restoration  to  consciousness,  though  some  time  after 
the  accident,  was  admitted  as  a  part  of  the  res  gestae. 
In  the  case  of  Hinzeman  v.  Missouri  P.  R.  Co.,  182  Mo., 
621,  81  S.  W.,  1134,  a  track  hand  was  struck  by  a  train. 
On  regaining  consciousness  he  said,  '^What  hit  me!*' 
The  statement  was  admitted  as  tending  to  show  that  he 
had  not  seen  the  train  before  he  was  struck.  In  the  case 
of  Sutton  V.  Southern  R.  Co.,  82  S.  C,  345,  64  S.  E.,  401, 
a  passenger  was  injured  in  a  rear-end  collision.  State- 
ments as  to  his  condition  made  immediately  upon  his 
being  restored  to  consciousness  were  held  admissible  as  a 
part  of  the  res  gestae.    In  the  case  of  Paris  &  G.  N.  R. 

Co.   V.    Calvin,  Tex .  Civ.   App., ,  103  S.  W., 

428,  affirmed  in  101  Tex.,  291,  106  S.  W.,  879, 
a  horse  was  frightened  by  a  whistle  from  an  engine  at 
a  crossing  and  ran  away,  colliding  with  the  train.  As 
soon  as  one  of  the  party  regained  consciousness  she 
stated  that  the  whistle  was  not  blown  for  the  crossing, 
but  at  the  crossing,  frightening  the  horse.  This  state- 
ment was  held  res  gestae^  and  admissible.  In  the  case 
of  M.,  K.  &  T.  R.  Co.  V.  Moore,  24  Tex.  Civ.  App.,  489, 
59  S.  W.,  282,  the  declaration  of  an  injured  brakeman, 
immediately  on  regaining  consciousness,  to  the  effect 
that  **the  hand  hold  gave  way,''  was  held  admissible  as 
a  part  of  the  res  gestae.  In  the  case  of  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Partin,  33  Tex.  Civ.  App.,  173,  76  S.  W.,  236,  a 
declaration  by  the  injured  party,  immediately  after  be- 
coming conscious,  though  twenty  minutes  after  the  acci- 
dent occurred,  was  admitted  as  a  part  of  the  res  gestae. 
In  the  case  of  Ritter  v.  Griswold  (Ala.),  56  So.,  860,  a 
witness,  who  had  been  assaulted,   asked,  immediately 
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upon  regaining  consciousness,  what  had  happened.  The 
statement  was  held  properly  admitted  as  a  part  of  the 
res  gestae.  And  in  the  case  of  Britton  v.  Washington 
Water  Power  Co.,  59  Wash.,  440,  33  L.  E.  A.  (n.  s.), 
109,  140  Am.  St.  Eep.,  858,  110  Pac,  20,  a  statement 
by  a  boy  claiming  to  have  been  kicked  from  a  trolley 
car  while  stealing  a  ride,  made  eight  days  after  the  ac- 
cident, as  soon  as  he  regained  consciousness,  was  held 
to  be  a  part  of  the  res  gestae.  In  discussing  the  question 
the  court  said : 

**  There  had  been  no  opportunity  for  reflection  or 
deliberation.  They  were  as  much  a  part  of  the  occur- 
rence as  if  they  had  been  made  when  the  boy  was  raised 
from  the  street,  immediately  after  falling.  So  far  as 
he  was  concerned,  there  was  no  conscious  intervening 
time  between  the  injury  and  the  declaration.^* 

In  the  case  of  Bionto  v.  Illinois  C.  E.  Co.,  125  La., 
147,  27  L.  E.  A.  (n.  s.),  1030,  51  So.,  98,  the  statements 
of  a  boy  killed  by  a  train,  made  after  recovering  con- 
sciousness, were  held  inadmissible.  There,  however,  the 
boy  was  entirely  conscious  when  found,  and  the  circum- 
stances showed  that  he  had  been  conscious  some  time. 
That  being  true,  there  was  an  opportunity  for  reflection ; 
and  the  case  does  not  conflict  with  the  cases  above  cited. 

In  the  case  under  consideration,  the  deceased  was 
struck  and  immediately  rendered  unconscious.  He  was 
carried  just  a  few  feet  away,  and,  immediately  on  re- 
gaining consciousness,  asked,  **Who  hit  mef  The  ex- 
citing influence  had  not  lost  its  sway.  There  was  no  op- 
portunity for  him  to  contrive  and  misrepresent  The 
exclamation  was  as  much  a  part  of  the  occurrence  or 
transaction  as  if  it  had  been  made  the  very  moment  after 
he  was  struck.  It  was,  therefore,  properly  admitted  as 
a  part  of  the  res  gestae. 

The  Commonwealth  introduced  several  witnesses  to 
rebut  the  statement  of  the  accused  that  the  decedent 
turned  his  face  towards  him,  and,  with  a  very  determined 
expression  on  his  face,  said,  **What  the  hell  have  you 
got  to  do  with  itf  When  these  witnesses  were  ex- 
amined in  chief  the  position  of  the  parties  was  not 
clearly  brought  before  the  jury.  When  the  accused 
stated  that  the  decedent  turned  his  face  toward  him  and 
made  a  hostile  demonstration,  accompanied  by  the  re- 
mark above  quoted,  it  was  certainly  within  the  sound 
discretion  of  the  trial  court  to  permit  these  witnesses, 
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though  they  had  been  examined  in  chief,  to  rebnt  the 
statement  thus  made.  The  chief  complaint  of  their  tes- 
timony in  rebuttal  grows  out  of  the  contention  that  these 
witnesses  did  not  testify  to  facts,  but  merely  expressed 
an  opinion.  Witness  Clark  was  asked  the  question  in 
the  following  form:  **Mr.  Clark,  at  the  time  of  this 
trouble,  just  before  Deacon  struck  Bob  Nell,  did  Bob 
Nell  turn  and  face  Jack  Deacon  and  say  to  him,  *What 
the  hell  have  you  got  to  do  with  this!'  and  throw  his 
hands  behind  himf  The  question  was  asked  of  other 
witnesses  in  the  following  form:  **Was  he  (Nell)  look- 
ing at  Deacon  at  all,  or  did  he  see  him  before  he  struck 
him  with  that  batf  In  some  instances  the  question  was 
asked  in  the  following  form:  **Did  Bob  Nell  see  Jack 
Deacon  at  all  when  he  hit  himf  It  is  in  the  latter  form 
that  the  question  is  particularly  objected  to,  on  the 
ground  that  the  question  whether  or  not  Nell  saw  the 
accused  was  not  a  fact  about  which  the  witnesses  could 
testify,  but  called  for  a  mere  expression  of  opinion.  It 
seems  to  us  that  this  distinction  is  more  metaphysical 
than  substantial.  While  metaphysicians  may  dispute 
as  to  the  actual  existence  of  external  matter,  and  as  to 
whether  or  not  its  existence  may  be  directly  apprehended 
by  the  eye  or  is  founded  on  a  process  of  generalization 
based  on  particular  experiences,  we  take  it  that  in  law 
external  matter  actually  exists,  and  may  be  seen  by  the 
eye.  Here  the  accused  was  within  a  very  short  distance 
of  the  deceased.  The  deceased  was  not  blind.  If  the 
deceased  looked  at  the  accused  he  necessarily  saw  him. 
That  the  accused  may  have  been  within  the  range  of  his 
vision^  and  that  the  deceased  might  have  seen  him  by 
turning  his  eyes  at  an  angle,  was  not  the  question  in 
dispute.  The  accused  said  that  the  deceased  turned 
his  face  towards  him.  The  purpose  of  the  evidence 
objected  to  was  to  show  the  contrary.  Under  these  cir- 
cumstances the  question,  "Did  Bob  Nell  see  Jack  Dea- 
con at  all  when  he  hit  him?"  called  for  a  statement  of 
fact  and  not  a  mere  opinion  or  conclusion  on  the  part 
of  the  witnesses. 

It  is  next  insisted  that  the  trial  court  erred  in  ex- 
duding  certain  evidence  with  reference  to  the  bad  repu- 
tation of  the  deceased  for  peace  and  quiet.  It  appears 
that  defendant  offered  two  witnesses  who  fully  qualified 
and  stated  that  the  reputation  of  the  deceased  as  a  tur- 
bulent, violent  and  dangerous  man,    especially    when 
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drinking,  was  bad.  Several  other  witnesses  testified 
that  about  eight  or  ten  years  prior  to  the  homicide  the 
deceased  lived  in  their  county,  and  that  his  reputation 
there  for  peace  and  quiet  was  bad.  This  evidence  was 
excluded.  They  did  not  know  what  his  reputation  was 
since  that  time.  It  is  argued  that  as  defendant  proved 
the  bad  reputation  of  the  deceased  covering  a  period  of 
about  25  years,  and  brought  it  up  to  the  time  of  the 
homicide,  it  was  error  to  exclude  the  evidence  of  the 
other  witnesses  who  had  known  deceased's  bad  reputa- 
tion several  years  before  the  homicide.  The  trial  judge 
excluded  that  evidence  on  the  ground  that  it  was  too  re- 
naote.  Without  passing  on  the  question  of  its  admissi- 
bility, it  is  sufficient  to  say  that  we  are  unable  to  perceive 
how  its  rejection  was  prejudicial  under  the  facts  of  this 
case.  The  bad  reputation  of  the  deceased  for  peace  and 
quiet  was  shown  by  two  witnesses.  The  Commonwealth 
did  not  undertake  to  show  the  contrary.  His  bad  reputa- 
tion being  thus  established  by  evidence  that  was  in  no 
way  rebutted,  it  was  not  prejudicial  error  to  refuse  evi- 
dence tending  to  establish  his  bad  reputation  for  peace 
and  quiet  eight  or  ten  years  before  the  homicide. 

Still  another  ground  urged  for  reversal  is  error  in 
the  instruction  on  self-defense.  That  instruction  is  as 
follows: 

**If  you  believe  from  the  evidence  that  at  the  time 
he  struck  R.  P.  Nell  with  a  baseball  bat  (if  he  did  so), 
the  defendant  believed,  and  had  reasonable  grounds  to 
believe,  he  was  then  and  there  in  danger  of  loss  of  life 
or  of  receiving  great  bodily  injury  at  the  hands  of  said 
Nell,  and  that  it  was  necessary,  or  believed  by  the  de- 
fendant in  the  exercise  of  a  reasonable  judgment  to  be 
necessary,  to  strike  said  Nell  with  a  baseball  bat  in  order 
to  avert  that  danger,  real  or  to  the  defendant  apparent, 
then  you  should  find  defendant  not  guilty,  on  the  ground 
of  self-defense  and  apparent  necessity;  on  the  other 
hand,  if  you  believe  from  the  evidence,  to  the  exclusion 
of  a  reasonable  doubt,  that  the  defendant,  when  he  did 
not  believe,  or  did  not  have  reasonable  grounds  to  be- 
lieve, that  his  life  or  person  were  in  danger  at  the  hands 
of  said  Nell,  did  first  wilfully  and  voluntarily  assault 
said  Nell  with  a  basebal  bat,  and  in  so  doing  make  ihe 
harm  or  danger  to  himsef,  if  any  there  was,  necessary 
or  apparently  necessary  or  excusable  on  the  part  of  Nell 
in  h&  own  necessary  self-defense,  you  should  not  in  that 
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event    excuse     the    defendant  on  the  ground  of  self- 
defense/' 

In  a  ease  like  this  there  are  two  questions  on  which 
the  accused  is  entitled  to  exercise   his   own   judgment: 
(1)  The  danger;  (2)  the  necessity  for  killing  the  de- 
ceased in  order  to  avert  such    danger.     It   frequently 
happens  that  one  or  the  other  of  these  questions  is  left 
solely  to  the  determination  of  the  jury,  and  instructions 
which  so  provide  are  held  erroneous.    Thus,  in  the  case 
of  Sizemore  v.  Commonwealth,  158  Ky.,  492,  the  self- 
defense  instruction  required  the  jury  to  believe  **that 
the  defendant  was  in  danger  of  death  or  the  infliction  of 
some  great  bodily  harm  at  the  hands  of  Grant  North, '^ 
instead  of  making  the  question  depend  on  whether  or 
not  defendant  believed  and  had  reasonable  grounds  to 
believe  that  he  was  then  and  there  in  danger  of  death  or 
the  infliction  of  some  great  bodily  harm,  etc.,  and  the 
instruction  was  therefore  condemned.     In  the  case  of 
Austin  V.  Commonwealth,  28  Ky.  L.  R.,  1087,  the  instruc- 
tion was  proper  in  requiring  the  jury  to  believe  from  the 
evidence  that  **the  defendant  believed,  and  had  reason- 
able grounds  to  believe,  that  he  was  in  impending  danger 
of  death  or  great  bodily  harm  at  the  hands  of  his  assail- 
ant,*' but  was  held  erroneous  because  it  further  provided 
*'and  that  he  had  no  means  of  avoiding  such  danger  or 
apparent  danger,''  thus  leaving  to  the  jury  the  deter- 
mination of  the  latter  question  instead  of  making  it  de- 
pend on  the  belief  of  the  accused.    The  instruction  in  this 
case  is  complained  of  because  of  the  use  of  the  clause 
**and  that  it  was  necessary,"  as  applied  to  averting  the 
danger.    If  this  clause  alone  had  been  used  the  instruc- 
tion would  have  been  subject  to  the  objection  pointed 
out  in  the  case  of  Austin  v.  Commonwealth,  supra.    How- 
ever, the  instruction  does  not  stop  with  the  words  com- 
plained of.    It  goes   further   and    adds    the    following 
words:  *^or  believed  by  the  defendant  in  the  exercise  of 
a  reasonable  judgment  to  be  necessary  to  strike  said 
Nell,"  etc.    As  the  necessity  for  striking  the  deceased 
in  order  to  avert  the  danger  was  not  made  an  actual 
necessity  to  be  determined  by  the  jury  alone,  but  the 
defendant  was  given  the  ri^ht  of  self-defense,  not  only 
under  that  state  of  case,  but  also  in  the  event  of  his  be- 
lief, in  the  exercise  of  a  reasonable  judgment,  that  it 
was  necessary  to  strike  the  deceased  ii>  order  to  avert 
the  danger,  real  or  to  the  defendant  apparent,  it  follows 
that  the  instruction  is  not  subject  to  complaint. 
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Lastly,  it  is  insisted  that  defendant  was  prejudiced 
by  the  separation  of  the  jury.  Several  affiants  say  they 
saw  the  sheriff  who  was  in  charge  of  the  jury  and  one 
member  of  the  panel  standing  about  thirty-five  feet  away 
from  the  rest  of  the  jury,  engaged  in  conversation.  Not 
only  is  there  no  claim  that  the  sheriff  and  the  juryman 
were  improperly  discussing  the  case,  but  the  sheriff's 
affidavit  to  the  effect  that  he  did  not  in  any  manner  dis- 
cuss the  case  with  the  juryman  in  question,  or  any  other 
member  of  the  panel,  stands  uncontroverted.  Nor  does 
it  appear  that  on  the  occasion  in  question  any  member 
of  the  jury  spoke  to  or  was  addressed  by  any  outsider. 
Under  these  circumstances,  the  alleged  separation  of  the 
jury  cannot  be  regarded  as  prejudicial  to  the  substantial 
rights  of  the  defendant. 

Judgment  affirmed. 


Hally  et  aL  V.  Clay,  Commissioner  of  Insurance. 

(Decided  January  19,  1915.) 

Appeal  from  Franklin  Circuit  Court. 

statutes — ^Amendment,  Reyision  and  Codification. — ^By  Section  2  of 
Chapter  114  of  the  Acts  of  1912,  it  was  sought  to  amend  Section 
661,  Kentucky  Statutes,  without  re-enacting  and  repuhllshlng 
same,  or  the  part  thereof  Intended  to  remain  in  effect.  Held: 
that  the  Section  is  void  for  failure  to  conform  to  the  require- 
ments of  Section  61  of  the  Constitution. 

KEITH  L.  BULIilTT  for  appellant. 

HAZELRIGQ  &  HAZELRIGG,  L.  APPERSON.  J.  A.  JUDY,  JAMBS 
GARNETT,  Attorney  General,  and  CHARLES  H.  MORRIS,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Reversing. 

H,  E.  Hall  and  others,  in  the  maimer  provided  for 
in  Section  661,  Kentucky  Statutes,  applied  to  the  Com- 
missioner of  Insurance  for  the  State  of  Kentucky  for 
a  license  or  certificate  of  incorporation,  granting  to  a 
company  sought  to  be  organized  by  them  authority  to 
do  business  as  %n  Assessment  or  Co-operative  Life  In- 
surance Compahy,  which  authority  the  Commissioner 
declined  to  grant  upon  the  ground  that  the  incorporators 
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had  faUed  to  comply  with  Section  2  of  Chapter  114  of 
the  Acts  of  1912,  requiring  that  a  guarantee  fund  of 
the  value  of  $100,000  be  deposited  with  the  State  Treas- 
urer, as  a  condition  precedent  to  the  granting  of  such 
authority. 

The  applicants  then  instituted  this  mandamus  pro- 
ceeding in  the  Franklin  Circuit  Court  to  coerce  the 
granting  of  the  authority  sought,  and  the  lower  court 
declined  to  issue  the  writ.    The  plaintiffs  appeal 

The  only  (][uestion  presented  upon  the  appeal  is  the 
constitutionality  of  the  act  mentioned,  appellants  con- 
tending that  it  is  violative  of  the  requirements  of  Sec- 
tion 51  of  the  Constitution. 

Prior  to  1914,  the  law  governing  Assessment  or  Co- 
operative Life  Insurance  Companies  was  Sub-division  3 
of  Article  4  of  Chapter  32,  Kentucky  Statutes,  1909  Edi- 
tion, being  Sections  660  to  681,  both  inclusive. 

In  1912  the  General  Assembly  enacted  Chapter  114 
of  the  Acts  of  1912,  p.  384;  and  provided  in  Section  2 
of  that  Chapter  that  Sub-division  3  of  Chapter  32,  Ken- 
tucky Statutes,  should  be  further  amended  by  adding 
thereto  after  Section  681  certain  provisions,  the  effect 
of  which,  briefly  stated,  was  to  require  the  deposit  with 
the  State  Treasurer  of  a  fund  of  the  value  of  $100,000 
by  insurance  companies  of  the  character  sought  to  be 
incorporated  by  the  plaintiffs  in  this  action,  before  com- 
mencing business. 

This  fund  of  $100,000,  provided  for  and  required  by 
the  act  of  1912  jto  be  deposited  with  the  State  Treasurer, 
is  to  be  realized  from  the  sale  of  Guarantee  Fund  Cer- 
tificates. 

Now,  Section  661,  which  is  a  part  of  Chapter  32,  Ar- 
ticle 4,  Sub-division  3,  Kentucky  Statutes,  requires  (as 
amended  by  Acts  1910,  Chapter  103)  that  a  trust  fund 
of  at  least  $10,000  shall  be  deposited  by  insurance  com- 
panies of  the  land  here  involved  before  they  shall  be  au- 
thorized to  commence  business.  It  also  requires  that 
there  shall  have  been  secured  at  least  two  hundred  sub- 
scribers for  insurance  in  the  aggregate  amount  of  not 
less  than  two  hundred  thousand  dollars ;  and  the  $10,000 
trust  fund  13  to  be  realized  by  a  five  per  cent  assessment 
on  these  subscribers. 

But  the  act  of  1912  (Chap.  114,  Sec  2),  after  provid- 
ing for  the  guarantee  fund  of  $100,000,  furtiier  provides 
that    companies    making  this  deposit  with  the  State 
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Treasurer  shall  not  be  required  to  make  or  maintain  any 
other  or  additional  deposit 

And  to  this  extent  the  act  of  1912,  Section  2,  is  amen- 
datory of  Section  661,  Kentucky  Statutes.  Whether  the 
whole  of  Section  661  was  intended  to  be  repealed,  and  the 
Legislature  meant  to  dispense  also  with  the  requirement 
that  the  company  should  hav-e  two  hundred  subscribers 
for  insurance  aggregating  at  least  two  hundred  thou- 
sand dollars  as  a  condition  precedent  to  the  right  to 
commence  business,  is  left  a  matter  of  uncertainty. 

It  was  to  prevent  just  such  conditions  as  this  that 
Section  51  was  included  in  the  Constitution.  No  part  of 
Section  661  was  re-enacted  or  re-published.  It  follows, 
therefore,  that  Section  2  of  Chapter  114,  Acts  1912  (and 
Sections  3,  4,  and  5,  which  are  really  sub-sections  of  Sec- 
tion 2)  are  violative  of  the  constitutional  requirement 
set  up  in  Section  51  thereof. 

W-e  deem  it  unnecessary  to  discuss  at  length  the  pur- 
pose, nature  and  effect  of  Section  51  of  the  Constitution. 
The  matter  has  been  thoroughly  considered  and  dis- 
cussed in  the  recent  cases  of  Spencer  v.  Board  of  Prison 
Commissioners,  159  Ky.,  255,  and  Hickman  v.  Kimbley, 
161  Ky.,  652. 

In  the  latter  case  it  was  sought  to  amend  Chapter 
89,  Kentucky  Statutes,  by  adding,  after  Section  3459, 
a  section  to  be  known  as  Section  3459a«  This  proposed 
new  section,  however,  was  amendatory  in  fact  of  a 
former  section,  3449,  no  part  of  which  was  re-enacted 
or  republished;  and  ihe  court  held  that  there  was  a 
failure  to  conform  to  Section  51  of  the  Constitution. .  The 
decision  in  the  SLckman  case  forecloses  the  question  here 
presented. 

The  judgment  is  reversed  for  proceediugs  consisteni 
with  the  views  herein  expressed.   Whole  court  sitting. 


Burns  v.  Moseley,  et  aL 

(Decided  January  19,  1915.) 

Appeal  from  Daviess  Circuit  Court 

1.  Win»— Constmction.— The  words  •'bodily  heirs**  used  in  a  will 
or  deed  are  words  of  Umitation,  and  ordinarily  will  be  given 
their  technical  meaning;  the  word  *'chUdren"  is  a  word  of  pnr> 
chase. 
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2.  Wills — Construction. — But  when  the  words  "bodily  heirs"  are  used 
In  a  win  interchangeably  with  the  word  "children,"  and  it  is 
apparent  that  the  word  "children"  was  used  in  the  primary 
sense,  and  the  words  "bodily  heirs"  were  descriptive  merely,  they 
will  be  construed  as  meaning  children,  and  therefore  words  of 
purchase  and  not  of  limitation. 

LOUIS  IGLEHART  for  appellant 

MILLER,  SANDIDGE  &  MAUN  for  appellees. 

Opinion  op  the  Coubt  by  Chiep  Justice  Mnj4EB — 
Eeversing. 

This  action  was  brought  by  Mrs.  Florence  A.  Mose- 
ley  and  her  husband  for  a  construction  of  the  will  of 
her  father,  Louis  I.  Burns,  who  died  a  resident  of  Da- 
viess county  in  November,  1879,  the  question  being  what 
interest  Mrs.  Moseley  took  thereunder. 

The  material  clause  of  the  will  reads  as  follows : 

**2nd.  The  home  farm  I  give  to  my  wife  (contain- 
ing two  hundred  and  ninety-three  acres)  during  her  nat- 
ural life.  At  her  death  I  give  the  south  side  of  the  farm 
to  my  son,  Samuel  T.  Bums,  containing  one  hundred 
and  forty-six  acres,  bounded  as  follows,  viz:  (Descrip- 
tion by  metes  and  bounds  omitted.) 

**The  north  half  of  the  tract,  at  the  death  of  my  wife, 
I  give  to  Florence  A.  Moseley  and  her  children,  if  she 
should  have  any  living,  and  should  she  have  no  bodily 
heirs  living,  then  it  is  to  go  to  my  legal  heirs;  this  half 
is  bounded  as  follows,  viz:  (Description  by  metes  and 
bounds  omitted.)'' 

The  will  is  a  long  one,  containing  devises  to  his  dif- 
ferent children;  charging  advances  against  them;  and 
containing  this  further  clause : 

**Florence  A.  Moseley 's  land  and  advancement  is  two 
thousand  six  hundred  and  eighty-two  dollars.'' 

The  testator  left  surviving  him  his  wife,  Elizabeth 
Bums,  and  six  children,  Samuel  T.  Bums,  Florence  A. 
Burns,  Amanda  F.  Igleheart,  Palestine  C.  Springfield, 
William  P.  Burns,  and  Nannie  E.  Bethel.  The  testator's 
widow,  Elizabeth  Burns,  died  on  April  21,  1884,  without 
having  re-married.  Mrs.  Moseley  had  one  child  bom  to 
her  in  1874,  but  it  died  before  the  death  of  Elizabeth 
Bums,  its  grandmother.  Mrs.  Moseley  claims  her  father 
devised  said  farm  to  her  in  fee,  providing  that  her  in- 
terest should  be  defeated  only  in  case   she   should  die 
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without  bodily  heirs  before  the  death  of  her  mother,  Eliz- 
abeth  Burns. 

The  chancellor  took  her  view  of  the  case,  and  from  a 
judgment  declaring  that  Mrs.  Moseley  was  the  owner  of 
said  farm  in  fee  simple,  and  quieting  her  title  thereto, 
her  brother,  Samuel  T.  Burns,  prosecutes  this  appeal. 

The  judgment  of  the  chancellor  construed  the  will  to 
mean  that  the  testator  intended  to  devise  said  north 
farm  to  Mrs.  Moseley  in  fee,  to  be  defeated  only  in  the 
event  she  died  without  bodily  heirs  before  the  death  of 
her  mother,  Elizabeth  Burns.  The  appellant  contends, 
however,  that  Mrs.  Moseley  took  only  a  life  estate,  with 
remainder  to  any  issue  she  might  have  at  her  death,  and 
in  the  event  she  should  have  no  issue,  the  remainder 
should  go  to  the  legal  heirs  of  the  testator. 

The  decision  turns  upon  the  effect  to  be  given  the 
words  "and  her  children, '^  as  they  are  used  in  the  will. 
If  they  are  words  of  purchase,  Mrs.  Moseley  took  only 
a  life  estate ;  and  appellant  insists  that  they  must  be  con- 
strued as  words  of  purchase,  and  not  words  of  limitation. 

The  cardinal  rule  for  the  construction  of  wills  is  that 
the  intention  of  the  testator,  to  be  gathered  from  the 
whole  instrument,  must  control;  and  if  the  intention  ap- 
pears, technical  rules  of  construction  are  not  to  be  ap- 
plied if  they  lead  to  a  different  result.  Thus,  where  it 
is  apparent  from  the  instrument  that  the  word  "chil- 
dren** is  used  in  the  sense  of  "heirs,*'  the  term  "chil- 
dren** will  be  read  as  meaning  "heirs**  and  construed  as 
a  word  of  limitation  and  not  of  purchase.  Kelly  v.  Par- 
sons, 127  S.  W.,  792;  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Dye,  146  Ky.,  521. 

In  Medford  v.  Dougherty,  89  Ky.,  58,  Judge  Pryor, 
in  speaking  for  the  court,  said 

"Where  the  devise  is  to  A  and  his  children,  the  chil- 
dren take  as  purchasers,  and  the  question  generally  is, 
whether  A  is  vested  with  a  life  estate  or  holds  only  a 
joint  interest  with  his  children.  The  word  *  heirs*  or 
*  heirs  lawfully  begotten*  embrace  all  the  descendants  of 
the  devisee  or  grantee;  but  the  word  *  children*  embraces 
only  immediate  descendants,  and  when  used  in  a  deed 
or  will,  the  children  take  as  purchasers,  and  are  vested, 
if  living,  when  the  devise  is  to  one  and  his  children,  with 
a  present  interest,  or  take,  under  the  devise,  as  they  come 
into  being.** 
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In  Smith  v.  Smith,  119  Ky.,  904,  the  testator  devised 
his  property  to  his  wife  for  life  with  remainder  to  his 
^'son  and  his  children.''  In  holding  that  the  son  took 
but  a  life  estate,  with  remainder  to  his  children,  the  court 
said: 

''The  word  'children,'  as  here  used,  mnst,  we  think, 
be  considered  as  a  word  of  purchase  and  not  of  limitation, 
and  must  always  be  so  regarded  when  so  used  in  the  de- 
vise, unless  there  is  some  qualifying  word  or  phrase  in 
juxtaposition  thereto  to  show  that  it  is  intended  as  a 
word  of  limitation,  or  unless  in  some  other  part  of  the 
will  there  are  words  or  phrases  which  explain  that  the 
testator  used  the  word  'children'  in  the  latter  sense." 

In  Kelly  v.  Parsons,  127  S.  W.,  792,  the  court 
stated  the  rule  as  follows: 

"Where  it  is  apparent  from  the  instrument  that  the 
word  'children'  is  used  in  the  sense  of  'heirs,'  as  where 
they  are  used  interchangeably,  the  term  'chUdren'  will 
be  read  as  meaning  'heirs,'  and  construed  as  a  word  of 
limitation  and  not  of  purchase.  McFarland  v.  Hatchett, 
118  Ky.,  423;  Moran  v.  Dillehay,  8  Bush,  434;  Hood  v. 
Dawson,  98  Ky.,  285;  Ladiland's  Hfeirs  v.Downing's 
Heirs,  11  B.  Mon.,  32;  Williams  v.  Duncan,  98  Ky.,  125." 

In  Naville  v.  American  Machine  Co.,  145  Ky.,  349,  the 
court  reviewed  the  cases  at  length,  and  deduced  there- 
from the  following  general  rules,  under  the  Kentucky 
decisions,  for  the  construction  of  wills : 

First,  where  there  is  a  devise  by  the  father  or  mother 
to  a  son,  daughter  or  blood  relation  in  which  the  lan- 
guage "to  him  and  his  diildren  forever"  is  used,  the  word 
"children"  has  been  construed  as  meaning  "heirs,"  and 
the  children  take  no  interest  in  the  property  devised. 

Second,  in  devises  to  a  blood  relation  and  his  chil- 
dren, where  the  word  "forever"  is  not  used  following 
the  word  "children,"  the  children  take  a  fee  subject  to 
the  life  estate  of  the  parent;  and. 

Third,  in  devises  by  a  husband  to  his  wife  and  her 
children,  the  parent  takes  a  life  interest  and  the  children 
take  the  fee. 

See  also  Hayes  v.  Hayes,  154  Ky.,  129. 

If  the  will  had  devised  the  farm  to  Mrs.  Moseley 
"and  her  children,"  the  case  would  have  come  within 
the  third  rule  above  announced,  and  would  be  without 
difficulty,  for,  in  such  a  case,  Mrs.  Moseley  would  un- 
questionably have  taken  a  life  estate  with  remainder  in 
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fee  to  her  children.  But  the  subsequent  language  of  the 
clause  in  question  makes  its  construction  more  difficult. 
In  Simpson  v.  Adams,  127  Ky.,  790,  the  principal  rules 
for  the  construction  of  wills  are  set  fortii,  the  first  of 
said  rules  reading  as  follows : 

**  Where  an  estate  is  devised  to  one  for  life,  with  re- 
mainder to  another,  and,  if  the  remainderman  die  with- 
out children  or  issue,  then  to  a  third  person,  the  rule  is 
that  the  words  *  dying  without  children  or  issue'  are  re- 
stricted to  the  death  of  the  remainderman  before  the 
termination  of  the  particular  estate.*' 

Mrs.  Moseley  contends  that  her  case  comes  within  the 
rule  just  announced;  and  in  so  deciding  the  chancellor 
held  that  the  words  ** dying  without  children  or  issue*' 
were  equivalent  to  the  qualifying  words  in  the  Bums 
will,  "should  she  have  no  bodily  heirs  living  then  it  is  to 
go  to  my  legal  heirs." 

But  we  have  been  unable  to  reach  that  conclusion, 
since  the  conveyance  to  Mrs.  Moseley  is  limited  in  case 
she  should  have  no  bodily  heirs;  and  the  terms  ** chil- 
dren" and  "heirs"  have  not  the  same  technical  meaning. 

In  Duncan  v.  Medley,  160  Ky.,  684,  the  conveyance 
was  "to  Hettie  E.  Duncan,  our  daughter,  her  children 
the  heirs  of  her  body;"  and  the  court  was  called  upon  to 
say  whether  the  words  "heirs  of  her  body"  were  used 
synonymously  with  "children."  The  circuit  court  held 
that  the  children  of  the  life  tenant  took  an  interest  in  re- 
mainder;  and  in  affirming  that  ruling,  this  court  said: 

**The  term  *  heirs  of  her  body'  is  one  of  limitation, 
and  will  ordinarily  be  given  its  technical  meaning.  Dot- 
son  V.  Kentland  Coal  &  Coke  Company,  150  Ky.,  60. 
The  word  *  children'  used  in  a  will  or  deed  of  conveyance 
is  a  word  of  purchase. 

**But,  where  it  is  apparent  from  the  will  or  deed  that 
the  word  *  children'  is  used  in  the  sense  of  *  heirs,'  it  will 
be  read  as  noeaning  ^heirs'  and  construed  as  a  word  of 
limitation.  Virginia  I.  C.  &  C.  Co.  v.  Dye,  et  al.,  146  Ky., 
519. 

"On  the  other  hand,  where  it  is  apparent  from  the  in- 
strument that  the  term  ^ heirs  of  her  body' is  used  in  the 
sense  of  *  children,'  it  will  be  read  as  meaning  'children,' 
and  construed  as  a  word  of  purchase  and  not  of  limita- 
tion. American  National  Bank  v.  Madison,  144  Ky.,  152; 
Hunt  v.  Hunt,  154  Ky.,  679. 
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'*In  the  deed  here  under  consideration,  the  language 
is,  'to  Hettie  E.  Duncan  our  daughter  her  children  the 
heirs  of  her  body.*  The  terms  *her  children'  and  Hhe 
heirs  of  her  body'  are  used  synonymously.  Being  so 
jised,  the  question  presents  itself  as  to  whether  'her  chil- 
dren' was  used  as  meaning  'the  heirs  of  her  body,'  or 
whether  'the  heirs  of  her  body'  was  used  as  meaning 
'children.'  In  other  words,  which  term  was  used  in  the 
primary  sense  and  which  was  descriptive! 

"The  rule  to  be  applied  in  determining  this  question 
is  to  try  to  ascertain  whether  the  grantor  intended  that 
his  daughter  should  take  in  fee,  or  a  life  estate  only; 
and  there  is  but  little  language  in  the  deed  to  assist  us  in 
a  determination  of  the  grantor's  intention.  •  •  •  • 
"In  the  deed  under  consideration  in  the  case  at  bar 
the  inclusion  of  the  provision  that  'W.  T.  Duncan  agrees 
not  to  trade  his  lifetime  interest  in  said  land,'  indicates 
a  purpose  in  the  grantor  of  protecting  the  interest  of 
the  children;  and  also  aids  in  arriving  at  the  conclusion 
that  the  words  used  in  the  deed  were  not  intended  as 
words  of  limitation.  We  are  of  the  opinion  that  the 
circuit  court  properly  construed  the  deed  in  question  and 
that  the  judgment  should  be  affirmed." 

Likewise,  the  question  here  is  to  determine  which  of 
the  terms,  "children,"  "bodily  heirs,"  or  "legal  heirs," 
was  used  in  the  primary  sense,  and  which  was  descrip- 
tive. 

While  the  case  is  not  without  difficulty,  when  the 
clause  is  read  as  a  whole,  it  is  apparent  that  the  testator's 
purpose  was  to  care  for  the  children  of  his  daughter 
Florence,  and  that  the  term  "children"  is  the  primary 
word,  the  later  words  "bodily  heirs"  and  "legal  heirs" 
being  merely  descriptive  in  purpose  and  effect. 

This  intention  is  shown  by  the  direction  that  if 
Florence  should  have  no  "bodily  heirs,"  meaning  chil- 
dren, then  the  land  should  go  to  the  testator's  other 
legal  heirs. 

We  conclude  that  the  words  "her  children"  were  not 
intended  as  words  of  limitation  upon  the  estate  of  Flor- 
ence, and  that  the  circuit  court  erred  in  so  holding. 
Florence  took  a  life  estate  only,  with  remainder  to,  her 
children,  who  took  as  purchasers. 

The  subsequent  clause  of  the  will  above  quoted, 
which  fixes  the  testator's  valuation  of  Florence's  land 
and  advancement  at  $2,682.00,  throws  no  light  upon  the 
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character  of  her  estate,  or  the  estate  of  her  children 
therein.  Neither  the  children  nor  the  heirs  are  men- 
tioned in  that  clause;  it  devises  nothing;  it  merely  fixes 
the  valuation  of  the  devise  theretofore  made,  for  pur- 
poses of  equalization  with  the  other  five  children  of  the 
testator.  The  character  of  the  devise  as  between  Flor- 
ence and  her  children  remained  to  be  determined  by  the 
language  of  the  second  clause. 

Judgmeqt  reversed  with  instructions  to  the  circuit 
court  to  enter  a  judgment  in  accordance  with  this 
opinion. 


Louisvine  &  NashviUe  Railroad  Company  v.  Gaddie. 

(Decided  January  19,  191&.) 

Appeal  from  Knox  Circuit  Court 

Carriers — Carriers  of  Passengers — ^Performance  of  Contract  of 
Transportation — Carrying  to  and  Stopping  at  Destination.— A  rail- 
road company  has  tbe  right  to  make  reasonahle  rules  and  regu- 
lations for  the  operation  of  its  trains;  and  it  is  the  duty  of  the 
passenger  before  boarding  a  train,  to  ascertain  whether  it  stops 
at  the  place  to  which  he  desires  to  go;  and  if  he  boards  a  train 
not  scheduled  to  stop  at  his  destination,  he  cannot  recover  dam- 
ages because  of  the  refusal  of  the  conductor  to  stop  thereat, 
although  if  the  passenger  at  the  time  he  purchases  his  ticket 
effects  an  agreement  with  or  receives  information  from  the  ticket 
agent  that  the  train  he  proposes  to  take  will  stop  at  his  destina- 
tion to  permit  him  to  alight,  the  company  is  ordinarily  bound  by. 
the  agreement  Where,  however,  there  is  no  such  agreement  or 
information  made  or  given  by  the  ticket  agent  when  the  ticket  is 
purchased,  and  by  mistake  of  the  gateman  and  brakeman,  a  pas- 
senger is  permitted  to  board  a  train  not  scheduled  to  stop  at  his 
destination,  the  conductor  has  a  right  to  correct  the  error,  and  to 
require  the  passenger  to  leave  the  train  at  an  intermediate  sta- 
tion which  is  a  regular  stop  and  a  suitable  place  to  wait  for  the 
next  train  which  does  stop  at  the  passenger's  destination. 

BENJAMIN  D.  WARFIELD  and  BLACK,  BLACK  j^  OWENS  for 
appellant. 

B.  B.  GOLDEN  for  appeUee. 

Opinion  op  the  Coubt  by  Judge  Hannah — ^Reversing. 

J.  P.  Gaddie  sned  the  Louisville  &  Nashville  Railroad 
Company  in  the  Ejiox  Circuit  Court  to  recover  damages 
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resulting  from  an  alleged  breach  of  its  duty  as  a  com- 
mon carrier  of  passengers,  in  refusing  to  stop  one  of  its 
fast  passenger  trains  at  the  place  of  plaintiff's  destina- 
tion and  permitting  him  to  alight  therefrom.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for  $1,000.00. 
The  railroad  company  appeals. 

Plaintiff  testified  that  he  is  now  the  president  of 
the  Peoples  Bank  at  Pineville  and  resides  in  that  city, 
but  that  in  January,  1912,  he  lived  in  a  brick  building 
about  two  hundred  and  fifty  yards  from  the  depot  at 
Elys,  a  station  in  Knox  county,  on  defendant's  line  of 
railroad*  That  on  January  17,  1912,  he  purchased  from 
the  defendant's  ticket  agent  at  Frankfort,  a  ticket  which 
entitled  him  to  be  transported  to  Elys,  via  Louisville, 
and  that  he  left  for  home  that  afternoon. 

At  Louisville  he  changed  trains,  boarding  the  next 
train  out  of  Louisville  for  Corbin,  arriving  at  Corbin 
about  midnight.  There  it  was  again  necessary  to  change 
trains  and  to  take  passage  upon  a  train  running  from 
Corbin  to  Norton,  Elys  being  on  that  line  and  about 
twenty-five  miles  east  of  Corbin. 

There  were  two  trains  leaving  Corbin  daily  on  this 
line  that  were  scheduled  to  stop  at  Elys,  one  leaving 
about  six  in  the  morning,  the  other  about  two-thirty  in 
the  afternoon,  each  requiring  about  one  and  a  half  hours 
to  reach  Elys. 

There  was  also  a  fast  train  leaving  over  this  road 
at  about  3:45  in  the  morning,  but  this  train  was  not 
scheduled  to  stop  at  Elys,  and  plaintiff  waited  in  and 
Ground  the  station  until  this  train  was  due  to  leave  and 
boarded  it.  "When  the  conductor  came  to  collect  Gad- 
die's  fare,  and  saw  that  his  ticket  was  for  Elys,  he  im- 
mediately informed  him  that  the  train  would  not  stop 
at  that  place  and  that  he  would  have  to  alight  at  Flat 
Lick,  an  intermediate  station,  one  mile  west  of  Elys. 
This  plaintiff  said  he  would  not  do.  Later,  as  the  train, 
was  nearing  Barbourville,  the  county  seat  of  Knox 
county,  the  conductor  asked  Qaddie  if  he  would  not 
rather  alight  at  Barbourville,  where  he  oould  get  a  hotel, 
than  at  Flat  Lick,  but  plaintiff  declined  to  accept  the 
suggestion,  and  he  says  that  the  conductor  did  not  speak 
to  him  after  that. 

When  the  train  stopped  at  Flat  Lick  plaintiff  failed 
to  alight.  He  admits  that  he  knew  that  Elys  was  not  a 
regular  stoD  for  that  train,  havin&r  lived  at  said  station 
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for  years,  but  testifies  that  he  did  not  think  the  conduetor 
woiild  be  so  contrary  as  not  to  stop  there  for  him  to 
get  off.  However,  he  was  ndstaken  in  this  and  was  car- 
ried on  past  Elys  to  the  next  regular  stopping  place — 
Four  Mile.  There  he  voluntarily  left  the  train  and  pro- 
ceeded to  walk  the  two  miles  back  to  Elys.  He  testifies 
that  it  was  so  dark  that  he  could  not  see  anything,  and 
that  he  fell  into  a  ditch  and  over  some  cross-ties  and 
skinned  his  legs,  and  was  badly  injured.  That  the  coach 
was  very  warm  when  he  got  off  and  coming  out  in  the 
cold  air  and  having  to  walk  so  far  on  the  ice  and  sleet, 
he  was  chilled  and  contracted  a  cold  and  suffered 
greatly. 

1.  It  has  been  held  that  a  carrier  has  a  right  to 
make  and  enforce  reasonable  rules  and  regulations  for 
the  operation  of  its  trains ;  that  it  is  the  duty  of  a  per- 
son proposing  to  become  a  passenger,  to  ascertain,  be- 
fore boarding  the  train,  whether  it  stops  at  his  destina- 
tion; and  that  a  passenger  who  boards  a  train  not  sdied- 
uled  to  stop  at  the  station  to  which  he  desires  to  go,  can 
not  recover  damages  for  the  failure  of  the  conductor  to 
stop  thereat 

In  L.  &  N.  V.  MUes,  100  Ky.,  84,  37  S.  W.,  486, 18  R, 
580,  it  was  said  that  **  if  it  be  within  the  power  of  a  pas- 
senger by  getting  aboard  a  train  to  compel  it  to  stop  at 
any  station  he  may  designate,  then  the  authority  of  the 
company  to  make  reasonable  rules  for  the  conduct  of 
its  business  and  the  running  of  its  trains  is  destroyed, 
the  traveling  public  would  be  seriously  interrupted;  a 
railroad  could  no  longer  calculate  upon  its  trains  making 
certaiji  connections  with  trains  on  other  roads,  and  the 
hazard  of  operating  them  would  be  increased." 

The  rule  stated  in  that  case,  however,  is  subject  to 
the  limitation  expressed  later  in  the  opinion  in  L.  &  N. 
V.  Scott,  141  Ky.,  538, 133  S.  W.,  800,  34  L.  E.  A.  (n.  s.), 
206,  1912C  Ann.  Cas.,  547,  wherein  it  was  held  that  a 
railro^  company  is  ordinarily  bound  by  the  act  of  its 
ticket  agent  in  agreeing  with  or  informing  the  pur- 
chaser of  a  ticket  to  a  certain  station  that  the  train  pro- 
posed by  the  passenger  to  be  taken  will  stop  at  the  sta- 
tion for  the  purpose  of  permitting  the  passenger  to 
alight  thereat. 

2.  In  the  case  at  bar  Gaddie  had  no  information 
from  or  agreement  with  any  ticket  agent  that  the  train 
he  boarded  would  stop  at  Elys;  but  he  claims  and  tes- 
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tified  that  when  the  train  upon  which  he  took  passage 
at  Corbin  was  announced,  he  went  through  the  gate 
through  which  all  passengers  were  required  to  pass  in 
order  to  reach  the  train ;  that  the  gateman  called  for  the 
exhibition  of  tickets;  that  he  held  his  ticket  up  and  the 
gateman  pointed  and  called  out  the  number  of  the  track 
on  which  was  standing  the  train  which  he  boarded.  He 
further  testified  that  as  he  was  about  to  step  on  the 
train  the  brakeman  asked  him  where  he  was  going,  and 
he  replied  that  he  was  going  to  Elys,  and  went  on  in  the 
train  without  objection  upon  the  part  of  the  brakeman. 

Because  of  these  facts,  it  is  contended  that  it  was  the 
contractual  duty  of  the  company  to  stop  the  train  at 
Elys. 

The  greater  weight  of  authority  supports  the  rule 
that  where  a  passenger,  by  reason  of  incorrect  informa- 
tion of  the  carrier's  employes,  boards  a  train  not  sched- 
uled to  stop  at  the  station  for  which  he  has  a  ticket  and 
to  which  he  desires  to  go,  the  carrier  has  a  right  to  cor- 
rect the  mistake  and  to  require  the  passenger  to  alight 
at  a  regular  stopping  place,  which  is  a  suitable  place, 
from  which  he  may  take  the  next  regular  train  that  does 
stop  at  his  destination;  and  that.it  is  the  duty  of  the 
passenger  to  stop  off  at  such  place  and  wait  for  such 
train.  Carter  v.  Southern  Ry.,  75  S.  C,  355,  55  S.  E., 
771;  Black  v.  A.  C.  Line,  82  S.  C,  478,  64  S.  E..  418; 
Runyon  v.  Penna.  Ry.,  74  N.  J.  L.,  225,  68  Atl.,  107;  In- 
ternational Ry.  V.  Hassell,  62  Tex.,  256,  50  Am.  Rep., 
525;  Miller  v.  King,  21  App.  Div.  (N.  Y.),  192,  47  N.  Y. 
Supp.,  534;  L.  S.  &  M.  S.  v.  Pierce,  47  Mich.,  277,  11  N. 
W.,  157;  Turner  v.  McCook,  77  Mo.  App.,  198;  St.  L.  & 
S.  W.  V.  Wallace,  32  Tex.  Civ.  App.,  312,  74  S.  W.,  581; 
St.  L.  &  S.  W.  V.  Townsend,  45  Tex.  Civ.  App.,  616,  101 
S.  "W.,  455.    This,  we  think,  to  be  a  sound  rule  of  law. 

"We  do  not  mean  to  be  understood,  however,  as  hold- 
ing that  when  the  passenger,  at  the  time  he  purchases 
his  ticket,  is  informed  by  the  ticket  agent  that  the  train 
he  proposes  to  take  will  stop  at  his  destination  to  per- 
mit him  to  alight,  although  it  is  not  a  regular  scheduled 
stop  for  such  train,  the  carrier  may  correct  such  error 
and  the  passenger  be  required  to  alight  at  an  interme- 
diate station,  for  the  carrier  in  such  case  has  made  its 
contract;  and  that  contract  the  passenger  has  a  right  to 
enforce. 
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But,  where  no  specific  agreement  for  such  stopping 
of  the  train  is  clearly  shown  to  have  been  eltected  at  the 
time  of  the  purchase  of  the  ticket,  then  the  mere  act  of 
a  gateman  or  brakeman  in  making  no  objections  to  the 
boardmg  of  the  train  by  the  passenger  ought  not  and 
will  not  estop  the  company  from  a  correction  of  the 
error  by  the  conductor  requiring  the  passenger  to  leave 
the  train  at  a  suitable  intermediate  point,  there  to  wait 
for  and  take  passage  upon  a  train  which  does  stop  at 
the  passenger's  destination.  Nor  do  we  hold  that,  where 
a  passenger  makes  inquiry  of  the  gatekeeper,  or  tnose 
in  euarge  of  the  train,  as  to  the  train  he  sliouid  take,  and, 
acting  under  their  directions,  is  caused  to  board  the 
wrong  car,  that  he  cannot  recover  for  lost  time  and  in- 
creased expenses  necessarily  incurred  by  reason  of  such 
incorrect  information.  This  question  is  not  before  us 
here.  What  we  do  hold  is,  that,  under  the  circumstances 
testified  to  by  plaintiff,  the  defendant  owed  plaintiff  no 
duty  to  stop  its  fast  train  at  Elys  for  the  purpose  of 
letting  him  off.  It  was  his  duty,  when  informed  by  the 
conductor  that  the  train  would  not  stop  at  Elys,  to 
elect  to  stop  at  some  one  of  the  intermediate  stations  at 
which  the  train  would  stop  before  reaching  Elys;  and 
this  he  refused  to  do  and  he  has  no  cause  of  action  against 
the  defendant.  The  court  improperly  refused  to  in- 
struct the  jury  to  find  for  the  defendant. 

The  judgment  is  reversed  for  proceedings  consistent 
with  this  opinion. 


Louisvine  &  NashviUe  Railroad  Company  v.  Walker^a 
Administrator. 

(Decided  January  19,  1915.) 

Appeal  from  Whitley  Circuit  Court. 

1.  Employers'  Liability  Act — Employe  Defined. — Under  the  Federal 
Employers'  Liability  Act  an  employe  who  Is  engaged  in  interstate 
commerce  while  actually  employed  at  his  work  will  be  treated 
88  In  the  course  of  his  employment  when  he  Is  going  to  or  from 
his  work  on  the  premises  of  the  employer  In  a  car  appointed  by 
his  employer  for  the  purpose  of  carrying  him  to  or  from  his 
work,  or  while  he  Is  walking  to  or  from  his  work  on  the  premises 
of  the  employer  and  along  the  way  set  apart  by  the  employer  as 
a  means  of  Ingress  and  egress. 
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t.  Master  and  Servant-— Liability  of  Master  for  Injury  to  Senrant  in 
Going  from  His  Work.— Where  an  employe  of  a  railroad  company 
was  killed  by  the  negligence  of  his  employer  while  he  was  walk- 
ing, at  the  end  of  the  day's  work,  on  premises  of  the  company, 
to  boarding  cars  owned  by  it  in  which  he  boarded,  a  right  of 
action  arose  in  behalf  of  his  administrator  under  the  Federal 
Employers'  Liability  Act  to  recoTor  damages  for  his  death. 

t.  Master  and  Servant— Negligence.^While  an  employe  of  a  raU- 
road  company  was  going  from  his  work  to  boarding  cars  of  the 
company  and  for  this  purpose  was  walking  across  a  trestle  from 
which  he  was  knocked  by  a  piece  of  timber  projecting  from  a 
push-car  operated  by  other  employes  of  the  company,  the 
company  was  properly  held  liable  in  damages  for  the  negligent 
manner  in  which  the  operators  of  the  push-car  loaded  on  it  the 
timber  and  for  their  negligence  in  failing  to  give  the  employe 
who  was  killed  warning  of  its  approach. 

4.  Employers'  Uability  Act— Liability  for  Negligence  of  Employe 
Not  Engaged  in  Interstate  Commerce. — ^To  entitle  an  employe 
engaged  in  interstate  commerce  to  recover  damages  for  injuries 
sustained  in  such  commerce,  it  is  not  necessary  that  the  injuries 
should  have  been  caused  by  the  negligence  of  another  employe 
engaged  in  interstate  commerce.  It  will  be  sufficient  if  the  ne^- 
gent  party  was  an  employe  of  the  company. 

B.  D.  WARFIELD,  C.  H.  MOORMAN  and  HIRAM  H.  TTB  for 
appellant. 

O'REAR  A  WILLIAMS  and  POPEf  A  ROSE  for  appellees. 

Opinion  of  the  Cottbt  by  Judge  Cabboll — Affirming. 

The  Louisville  &  Nashville  Bailroad  Company  is  en- 
gaged in  interstate  commerce,  and  Ancil  Walker,  on  the 
day  of  his  death,  was  employed  by  it  as  a  laborer  in  such 
commerce.  Whether  he  was  so  employed  inmiediately  at 
the  time  of  his  death  is  a  much  disputed  question  and 
will  be  later  carefully  considered. 

At  the  time  of  his  death  he  was  about  thirty  years  of 
age  and  left  surviving  him  a  widow  and  one  child  about 
three  years  of  age. 

In  this  action  by  his  administrator  to  recover  dam- 
ages for  his  death  there  was  a  verdict  and  judgment  ac- 
cordingly for  $4,750.  Before  stating  the  pounds  of  re- 
versal relied  on  by  counsel  for  appellant  a  somewhat  ex- 
tended statement  of  the  facts  should  be  made  in  order 
that  the  questions  submitted  for  review  may  be  intelli- 
gently disposed  of. 

The  railroad  company,  at  the  time  Walker  came  to 
his  death,  was  engaged  in  repairing  or  rebuilding  a 
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trestle  known  as  the  Oak  street  trestle,  situated  on  its 
line  of  road  in  the  State  of  Tennessee  and  near  the  city 
of  Knoxville,  and  Walker  was  employed  as  a  laborer  in 
this  work.  The  foreman  of  the  crew  engaged  in  this 
work  was  A.  C.  Crutchfield,  who  also  operated  the  board- 
ing cars  in  which  the  men  lived.  Crutchfield  had  charge 
of  the  bridges  of  the  railroad  company  in  a  territory 
traversed  by  its  line  of  road  extending  from  a  point  in 
Kentucky  to  a  point  in  Tennessee,  and  the  boarding  cars, 
which  were  owned  by  the  railroad  company,  were  moved 
by  it  to  the  different  places  at  which  Crutchfield  and  his 
men  were  ordered  to  work.  The  matter  of  boarding  the 
men  and  the  amount  charged  for  this  service  was  under 
the  control  of  Crutchfield,  the  railroad  company  having 
apparently  no  direct  concern  in  it,  although  it  would 
upon  request  of  Crutchfield,  take  out  of  the  wages  due 
the  men  the  board  for  his  benefit 

On  the  day  "Walker  was  killed  the  boarding  cars,  in 
which  the  men,  including  Walker,  boarded  and  stayed  at 
night,  were  standing  on  the  tracks  of  the  company  some- 
thing over  a  mile  from  the  trestle  on  which  this  crew  of 
men  were  at  work,  and  the  men  went  from  these  boarding 
cars  to  their  work  each  morning  and  returned  to  them  at 
the  close  of  the  day..  Sometimes  the  men  went  to  and 
from  the  boarding  cars  to  their  work  on  hand-cars  of  the 
company,  and  at  other  times  they  walked. 

On  the  day  in  question  the  men  started  from  their 
work  to  the  boarding  cars  on  hand-cars,  but  after  going 
a  short  distance  were  compelled  to  take  the  hand-cars 
off  the  track  on  account  of  obstructions,  and  they  were 
then  directed  by  Crutchfield,  the  foreman,  to  walk  to  the 
boarding  cars,  and  this  they  set  out  to  do  by  walking 
on  the  track  of  the  company  as  it  was  usual  and  custom- 
ary for  tbem  to  do  when  not  riding,  there  being  in  fact  no 
other  convenient  or  practicable  way  to  go  to  and  from 
the  boarding  cars  and  the  work  except  on  the  track.  Be- 
tween the  place  of  work  and  the  boarding  cars  the  track 
for  a  short  distance  ran  on  a  high  trestle  that  the  naen 
Imd  to  walk  across,  and  it  appears  that  on  the  outside 
of  each  rail  of  the  track,  which  was  entirely  unprotected 
by  barriers  of  any  kind,  there  was  a  running-board  upon 
which  the  men  could  stand  or  walk,  or  they  could  walk 
between  the  rails  on  the  lies. 

As  Walker  was  walking  across  this  trestle,  a  oar, 
known  as  a  push-car,  owned  by  the  company,  came  down 
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the  track  from  the  direction  in  which  Walker  was  walk- 
ing. For  the  purpose  of  letting  this  car,  which  was  be- 
ing operated  by  two  employes  of  the  company,  pass,  he 
stepped  on  the  plank  outside  the  rail  and  while  so  stand- 
ing was  struck  and  knocked  from  the  trestle  by  a  large 
splinter  that  projected  several  inches  over  the  side  of 
the  car  from  a  piece  of  timber  on  the  car  to  which  it  was 
attached.  The  piece  of  timber  from  which  the  splinter 
projected,  as  well  as  the  other  pieces  on  the  car,  con- 
sisted of  material  which  the  company  found  it  could  not 
use  in  its  work,  and  the  men  who  were  operating  the  car 
were  tpking  these  pieces  of  timber  to  their  homes  after 
the  day*s  work  was  over  for  the  purpose  of  using  them 
as  kindling  or  fire-wood,  having  been  permitted  by  an 
assistant  foreman  of  the  company,  who  had  control  of 
the  car,  to  use  it  for  the  purpose  of  carrying  home  the 
timber  that  another  foreman  of  the  company  had  told 
them  they  might  take. 

Brad  Thomas,  one  of  Crutchfield^s  crew,  was  walking 
on  the  trestle  with  "Walker,  but  a  few  feet  ahead  of  him. 
He  testified  that  he  saw  the  push-car  coming  when  it  was 
a  short  distance  away  and  stepped  off  the  track  on  to 
the  running-board,  but  did  not  see  the  piece  of  timber 
projecting  over  the  side  of  the  car  until  one  of  the  men 
on  the  car  holloed  at  him  to  **  watch  that  piece  1'*  That, 
upon  receiving  this  warning,  he  at  once  placed  himself 
in  a  more  careful  position  and  holloed  at  Walker,  who 
was  close  behind  him,  to  **look  out!^'  He  further  testi- 
fied that  the  projecting  piece  of  timber  struck  his  cloth- 
ing and  also  struck  Walker  and  knocked  him  off  the 
trestle,  and  that  at  the  time  the  push-car  passed  him  it 
was  going  down  a  slight  grade  at  a  speed  of  about  ten 
miles  an  hour,  the  two  men  in  charge  of  it  riding  on  thei 
side  of  the  car,  pushing  it  with  their  feet.  He  also  said 
that  if  it  had  not  been  for  this  projecting  piece  of  tim- 
ber Walker  could  have  safely  stood  where  he  was  stand- 
ing when  knocked  off. 

The  evidence  for  the  railroad  company  was  to  the 
effect  that  Hobbs  and  Collins,  the  men  operating  this 
car,  did  not  have  authority  from  the  foreman  either  to 
use  the  push-car  or  get  the  timber  they  were  carrying 
on  it.  It  also  appears  in  the  evidence  that  there  were 
places  eight  or  ten  feet  apart  in  this  trestle  from  which 
Walker  fell  on  which  a  person  could  stand  and  be  en- 
tirely out  of  the  way  of  passing  trains,  and  there  is  some 
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suggestion  to  the  effect  that  if  Walker  had  been  standing 
on  one  of  these  plaoes,  he  could  not  have  been  hit  by  tiie 
projecting  splinter,  and  that  when  he  saw  the  car  coming 
he  should  have  gotten  to  one  of  these  places  of  safety. 
It  is  also  a  theory  of  the  company  that  Walker  fell  from 
the  trestle  and  was  not  knocked  off  by  the  splinter. 

The  evidence,  however,  shows  that  if  the  splinter 
had  not  been  projecting  from  the  car  it  would  have 
passed  Walker  without  touching  him;  and  here  it  may 
be  observed  that,  although  Walker  could  have  seen,  and 
doubtless  did  see,  the  push-car  approaching  him,  it  seems 
apparent  that  he  did  not  see  the  projecting  splinter,  nor, 
indeed,  did  Thomas,  who  was  immediately  ahead  of  him, 
until  one  of  the  men  holloed  at  him  to  look  out  for  it. 
In  short,  there  is  really  no  evidence  of  contributory  neg- 
lect on  the  part  of  Walker  in  the  record,  although  this 
feature  of  the  case  was  submitted  to  the  jury  for  their 
consideration  in  appropriate  instructions,  and  we  may 
also  assume  from  tiie  evidence  that  Walker  was  knocked 
off  the  trestle  by  the  splinter. 

Betuming  now  to  the  question  whether  Walker,  at  the 
time  he  came  to  his  death,  was,  within  the  meaning  of  the 
Federal  Act,  in  the  employment  of  the  company,  the  ar- 
gument is  made  by  counsel  for  the  company  that  the 
protection  afforded  by  this  act  ended  when  Walker  quit 
his  work  on  that  day  and  that  he  was  not  in  the  employ- 
ment of  the  company  at  tibic  time  he  was  killed,  as  Ms 
day's  work  had  then  ended  and  he  was  going  to  his 
boarding  place. 

It  is  further  insisted  that  if  Walker,  when  going  to 
his  boarding  place,  could  be  regarded  from  any  stand- 
point as  an  employe,  he  was  not,  within  the  meaning  of 
the  act,  an  employe  engaged  in  interstate  commerce.  We 
think,  however,  that  if  he  should  be  considered  at  that 
time  as  an  employe  at  all,  he  was  an  employe  engaged  in 
interstate  commerce,  because  this  was  the  only  kind  of 
employment  in  which  he  was  engaged.  At  the  time  of 
his  death  he  was  either  an  employe  engaged  in  interstate 
commerce  or  he  was  a  mere  licensee  using  the  traoksi  ot 
the  company  in  going  from  his  place  of  work  to  the 
boarding  car. 

It  is  very  clear  that  while  actually  engaged  at  work 
for  the  company  he  was  an  employe  engaged  in  inter- 
state commerce,  and  we  think  it  equally  clear  that  the 
moment  his  day's  work  ended  he  was  not  thereby  con- 
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verted  into  some  other  kind  of  an  employe,  but  that  he 
either  retained  his  character  as  an  interstate  employe  or 
became,  when  his  work  ended,  and  while  going  to  the 
boarding  car,  tinder  the  drcomstances  stated,  a  licensee. 

After  giving  to  this  question  careful  consideration, 
our  opinion  is  that  in  going  from  his  place  of  work  to 
his  boarding  car  he  continued  in  the  character  of  lan  em^ 
ploye  of  the  company,  engaged  in  interstate  commerce. 
The  boarding  cars  in  which  he  took  his  meals  and  re- 
mained at  night  were  owned  by  the  company.  They  were 
carried  about  by  the  company  from  one  State  to  another 
State  and  from  place  to  place  for  the  convenience  and 
accommodation  of  its  employes,  and  at  the  time  in  ques- 
tion were  standing  on  the  tracks  of  the  company.  The 
employes  were  not  only  invited  to,  but  were,  in  a  meas- 
ure, obliged  by  the  company,  to  use  these  boarding  cars, 
and  the  only  convenient  and  practicable  way  to  go  to  and 
from  the  cars  and  the  place  of  work  was  on  the  track 
of  the  company  where  Walker  was  when  knocked  off. 
Furthermore,  it  was  not  only  the  custom  of  the  men  to 
use  this  way,  but  on  this  particular  occasion  they  were 
directed  by  the  foreman  in  charge  of  the  work  to  so  do 
after  the  hand-cars  had  been  abandoned. 

We,  therefore,  have  a  case  in  which  the  employe  not 
only  worked  for  the  company  in  the  day-time,  but  ate 
his  meals  and  occupied  at  night  a  place  on  its  premises, 
set  apart  by  the  company  for  his  use  and  accommodation. 
And  so,  we  think,  tiiat,  under  these  circumstances,  an 
employe  such  as  Walker  was  should  be  treated  as  en- 
gaged in  interstate  commerce  not  only  when  actually  em- 
ployed at  his  work,  but  while  using  the  premises  of  the 
company  in  going  to  and  from  the  place  set  apart  for 
him  to  eat  and  sleep  and  his  work  on  the  premises  of  the 
company.  In  other  words,  within  the  contemplation  of 
the  act,  the  course  of  his  employment  covered  not  only 
the  time  he  was  actually  engaged  at  work,  but  the  time 
he  was  engaged  in  going  to  and  from  his  work. 

The  Federal  Hours  of  Labor  Act,  making  it  unlawful 
for  any  carrier  to  permit  an  employe  subject  to  the  act 
to  be  or  remain  on  duty  for  a  longer  period  than  sixteen 
consecutive  hours,  defines  employes  as  ** persons  actually 
engaged  in  or  connected  with  the  movement  of  any 
train.''  Osborne's  Admr.  v.  C,  N.  0.  &  T.  P.  Rv.,  158 
Ky.,  176.  But  the  Federal  Employers'  Liability  Act, 
providing  that  the  common  carriers  subject  to  the  act 
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shall  **be  liable  in  damages  to  any  person  suffering  in- 
jury while  he  is  employed  by  such  carrier  in  such  com- 
merce •  •  •  fQp  gucjj  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence  of  any  of  the  of- 
ficera^  agents  or  employes  of  such  carrier  •  •  •*' 
does  not  undertake  to  define  the  meaning  of  the  word 
"employed*'  as  used  in  the  act  or  to  describe,  except  as 
indicated,  the  employes  to  whom  the  act  applies. 

The  failure  of  Congress  to  define  the  meaning  that 
the  words  ^'employment"  and  "employe"  should  have 
in  the  application  of  the  act,  manifests,  as  we  think,  a 
purpose  in  this  legislation  that  these  words  should  be 
used  in  their  ordinary  sense  and  be  roterpreted  accord- 
ing to  their  usage  in  the  law  of  master  and  servant 
Viewed  in  this  light,  there  is  abundant  authority  for  the 
proposition  that  employment  does  not  always  either  be- 
gin or  end  with  the  actual  work  of  the  day  in  whidi  tiie 
employe  is  engaged,  but  may  begin  when  the  employe 
enters  the  premises  of  his  employer  for  the  purpose  of 
going  to  his  work  and  may  continue  while  he  is  going 
from  his  work  at  the  end  of  the  day  on  the  premises  of 
the  employer. 

Neither  is  it  open  to  doubt  that  the  relation  of  master 
and  servant  or  employer  and  employe  in  cases  like  this 
begins  with  the  employment  and  continues  until  it  is 
ended.  For  example,  it  is  a  generally  recognized  rule 
that  a  railroad  employe,  while  being  carried  to  and  from 
his  work  on  the  cars  of  his  employer,  is  to  be  treated  as 
being  in  the  employment  of  the  company  to  the  same  ex- 
tent as  if  actually  engaged  in  the  work  for  which  he  is 
employed.  Accordingly,  if  he  is  injured  by  the  negli- 
gence of  the  company  while  being  thus  carried  to  or  from 
Ms  work,  his  right  of  recovery  is  controlled  by  the  same 
principles  that  would  control  if  he  had  been  injured  while 
actually  engaged  at  his  work.  Bailey  on  Personal  In- 
juries, Vol.  1,  page  63;  Labatt  on  Master  and  Servant, 
VoL  2,  page  1823;  Vick  v.  New  York  Central  &  Hudson 
Biver  B.  B.  Co.,  95  N.  T.,  267,  47  Am.  Bep.,  36;  Qihnan 
v.  Eastern  B.  B.  Corporation,  10  Allen  (Mass.),  233,  87 
Am.  Deo.,  635;  McQueen  v.  Central  Branch  B.  B.  Co.,  30 
Kan.,  689;  Byan  v.  Cumberland  Valley  B.  B.  Co.,  23  Pa. 
State,  384;  lonnone  v.  N.  Y.  Bailroad  Co.,  21  B.  I.,  452, 
79  Am.  St  Bep.,  812. 

We,  therefore,  think  there  would  be  no  doubt  that  if 
Walker^  while  riding  on  the  hand-car  on  which  he  and 
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the  other  men  started  to  go,  under  the  direction  of  the 
foreman,  from  his  work  to  the  boarding  cars,  had  been 
injured  by  the  negligence  of  the  company,  he  would  be 
treated  as  being  in  the  employment  of  the  company  with 
the  rights  accorded  to  such  employes. 

Now,  if  it  be  a  sound  rule  that  an  employe,  who  is  in- 
jured by  the  negligence  of  his  employer  while  being  car- 
ried to  or  from  his  work  on  an  instrumentality  furnished 
by  the  employer  for  that  purpose,  has  a  right  of  action 
against  the  employer,  we  are  unable  to  perceive  any  good 
reason  why  an  employe  who  is  injured  by  the  negligence 
of  the  employer  while  walking  to  or  from  his  work  on 
the  premises  of  the  employer,  and  in  a  place  selected  or 
set  apart,  either  by  direction  or  by  well-established  cus- 
tom or  usage,  should  not  have  the  same  right  of  recovery 
as  if  he  had  been  injured  by  the  negligence  of  the  em- 
ployer when  being  carried  by  it  to  or  from  his  work. 

The  right  of  the  employe  and  the  liability  of  the  em- 
ployer do  not  depend  upon  the  means  used  by  the  em- 
ploye in  going  to  and  from  his  work,  but  upon  the  ques- 
tion whether,  in  going  to  and  from  it,  he  remains  on  the 
premises  of  the  employer  and  uses  the  place  or  the 
means  selected  or  designated  by  the  employer  or  estab- 
lished by  usage  and  custom  as  a  means  of  ingress  and 
egress  to  and  from  his  work.  The  employer  in  a  case 
like  this  owes  the  employe  the  duty  of  furnishing  him 
on  its  premises  a  reasonably  safe  place  of  ingress  and 
egress  to  and  from  his  work,  and  this  duty  is  neither 
added  to  nor  diminished  by  the  fact  that  the  emplove 
rides  or  walks.  Whether  he  does  one  or  the  other,  the 
protection  afforded  him  is  the  same  and  the  duty  and 
liabilitv  of  the  employer  identical.  The  doctrine  of  safe 
places  nnd  safe  premises  and  safe  instrumentalities  in 
this  class  of  cases  is  rested  on  the  rule  of  general  appli- 
cation that  the  employer  is  under  a  duty  to  exercise  or- 
dinarv  care  to  protect  the  employe  from  danger,  not  only 
while  he  is  actually  engaged  at  his  work,  but  while  he  is 
on  the  premises  of  the  employer  in  going  to  and  from  his 
work  along  the  way  set  apart  by  the  employer  for  this 
purpose. 

There  seems  to  us  no  room  or  reason  for  the  asser- 
tion in  a  case  presenting  facts  like  this  that  the  duty  of 
the  emplover  ends  the  iroment  the  dav's  work  is  over, 
or  that,  when  the  employe  is  on  his  way  home  on  the 
premises  of  the  employer  and  going  over  the  way  ap- 
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pointed  for  the  purpose,  he  forfeits  his  right  to  the  pro- 
tection afforded  employes  while  engaged  in  work  and 
takes  all  the  risk  of  harm  that  may  come  to  him  from  the 
negligence  of  the  employer.  Ellsworth  v.  Matheney,  104 
Fed.  Eep.,  119,  51  L.  E.  A.,  389;  Ewald  v.  Chicago  & 
Northwestern  E.  E.,  70  Wis.,  420,  5  Am.  St.  Eep.,  178; 
Virginia  Bridge  &  Iron  Co*  v.  Jordon,  143  Ala.,  603,  5 
A.  &  E.  Ann.  Cases,  709. 

The  other  material  question  in  the  case  is,  was  the 
death  of  Walker  caused  by  the  negligence  of  employes  of 
the  company? 

Briefly,  the  evidence  upon  this  feature  of  the  case, 
although  conflicting,  was,  we  think,  sufficient  to  show  and 
to  authorize  the  jury  to  find  that  Walker  was  knocked 
from  the  trestle  by  the  projecting  splinter  and  that  the 
push-car  was  being  used  by  the  employes  at  the  time 
with  the  consent  of  the  company  through  its  foreman, 
and  for  the  purpose  of  enabling  them  to  carry  to  their 
homes  the  timber  that  was  on  the  car. 

It  is  true  that  the  men  who  were  operating  the  push- 
car,  although  employes  of  the  company,  had  finished  their 
day's  work  and  were  on  their  way  home,  but  we  do  not 
regard  the  circumstance  that  their  day's  work  was  over 
of  any  moment  in  determining  the  rights  of  the  parties 
to  this  litigation.  We  think  that  while  operating  this 
push-car  for  the  purpose  stated  Hobbs  and  Collins 
should  be  treated  as  employes  of  the  company;  but, 
whether  this  be  so  or  not,  the  liability  of  the  company  for 
their  acts  attaches  on  account  of  the  acts  of  its  foreman 
in  giving  these  men  permission  to  use  the  car  at  the  time 
and  for  the  purpose  they  were  using  it,  as  this  foreman 
was  at  the  time  he  gave  the  permission  admittedly  in 
the  employment  of  the  company.  And,  this  being  so,  it 
is  not  indispensable  to  a  recovery  by  the  plaintiff  that 
he  should  show  that  the  men  operating  the  push-car  were 
employes  at  the  time  the  accident  occurred. 

Under  the  Federal  Act  it  is  not  necessary  that  the 
employes  whose  negligence  caused  the  injury  should 
themselves,  at  the  time  the  negligence  occurred,  be  en- 
gaged in  interstate  commerce.  The  carrier  must  be  en- 
gaged in  such  commerce  and  the  person  injured  must  be 
employed  by  it  in  such  commerce,  but  the  employes  of 
the  carrier  whose  negligence  produces  the  injury  need 
not  be  so  engaged.  It  is  sufficient  if  they  are  employes, 
as  the  act  reads:    ** Liability  shall  attach  for  such  in- 
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jury  or  death  resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  oflScers,  agents  or  employes  of 
such  carrier."  Pedersen  v.  Delaware  R.  Co.,  229  U.  S., 
146,  57  L.  Ed.,  1125. 

This  push-car  was  being  used  by  the  persons  operat- 
ing it  with  the  consent  of  an  authorized  employe  of  the 
company,  and  when  he  consented  that  they  might  use  it 
for  the  purpose  indicated,  the  company  at  once  under- 
took the  duty  and  obligation  of  exercising  ordinary  care 
to  see  that  it  was  so  used  as  not  to  inflict  injury  upon 
other  employes  of  the  company  who  were  exercising  care 
for  their  own  safety.  The  employe  who  consented  to 
the  use  of  the  car  knew  the  purpose  for  which  it  was 
going  to  be  used  and  engaged  that  the  persons  who  were 
thus  given  the  right  to  use  it  would  exercise  ordinary 
care  in  its  use. 

In  using  the  car  and  in  carrying  timber  on  it  the  men 
operating  it  were  not  trespassers  nor  engaged  in  any 
wrongful  act  They  were  doing  what  they  had  been 
given  permission  to  do  by  an  authorized  employe  of  the 
company,  but  they  were  doing  it  in  a  negligent  way,  and 
the  company  is,  we  think,  chargeable  with  their  negli- 
gence. Walker  was  entitled  to  be  furnished  by  the  com- 
pany reasonably  safe  conduct  on  his  way  from  his  work 
to  the  boarding  car,  and  this  duty  imposed  on  the  com- 
pany was  broken  by  the  negligence  of  the  persons  who 
were  using,  with  its  consent,  this  push-car. 

That  these  men  were  guilty  of  negligence  in  placing 
the  timber  on  the  car  in  the  manner  they  did,  is  scarcely 
open  to  doubt,  and  they  were  also  negligent  in  failing 
to  give  Walker  notice  of  the  projection  of  the  splinter 
and  in  runmng  the  car  at  the  speed  the  testimony  shows 
it  was  going  with  the  splinter  so  projecting. 

We  are  referred  by  counsel  for  the  railroad  company 
to  the  cases  of  Eastern  Ky.  Ry.  Co.  v.  Powell,  17  Ky. 
L.  R.,  1051;  Bowling  Green  Stone  Co.  v.  Capshaw,  23 
Ky.  L.  R.,  945;  Illinois  Central  R.  R.  Co.  v.  Dotson,  24 
Ky.  L.  R.,  1459 ;  Louisville  &  Nashville  R.  R.  Co.  v.  Routt, 
25  Ky.  L.  R.,  887 ;  Corrigan  v.  Hunter,  139  Ky.,  315 ;  Bal- 
lard's  Admx.  V.  L.  &  N.  R.  R.  Co.,  128  Ky.,  826;  C,  N. 
O.  S  T.  P.  Ry.  V.  Rue,  142  Ky.,  694;  Sullivan  v.  L.  ft  N. 
R  R.  Co.,  115  Ky.,  447,  and  other  cases  holding  that 
the  employer  is  not  liable  to  persons  injured  by  the  acts 
of  employes  committed  outside  the  scope  of  their  em- 
ployment or  out  of  the  field  of  their  duty;  but  we  do  not 
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think  this  line  of  cases  is  applicable  to  the  facts  of  this 
case.  Here  the  actionable  negligence  donsisted  in  the 
permission  given  by  an  authorized  employe  of  the  com- 
pany to  the  men  to  use,  for  the  purpose  they  were  using 
it,  tiie  push-car,  and  their  negligent  use  of  it  was  the 
same  as  his  negligent  use  of  it  would  have  been.  If  the 
employe  who  gave  to  these  men  permission  to  use  the 
car  had  been  using  it  himself  in  the  manner  they  were 
using  it,  we  think  there  could  be  no  doubt  of  tiie  lia- 
bility of  the  company  for  his  negligence,  and,  in  our 
opinion,  there  is  no  difference,  so  far  as  the  liability  of 
the  company  is  concerned,  between  his  use  of  the  car  and 
the  use  made  of  it  with  his  permission. 

Some  errors  in  the  admission  and  rejection  of  evi- 
dence are  pointed  out,  but,  not  regarding  them  as  sub- 
stantial, we  do  not  think  it  would  serve  any  useful  pur- 
pose to  discuss  them. 

The  instructions  are  critcized,  but  we  think  they  fairly 
submitted  the  issues  to  the  jury. 

TTpon  the  whole  case,  we  think  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 


Keatadqr  Motor  Car  Company  y.  Darenkamp,  €t  aL 

(Decided  January  19,  1915^.) 

Appeal  from  Kenton  Circuit  Court 
(Common  Law  and  Equity  Division), 

Bales — ^DeliTery — ^What  Constituted — ^Instruction. — ^An  Instruction 
^That,  In  law,  there  Is  a  dellTery  of  property  by  a  seller  to  a 
Iiurchaser  when  the  seUer  places  the  property  at  the  disposal  of 
the  purchaser  and  relinquishes  to  the  purchaser  the  control  and 
right  of  control  of,  or  dominion  oyer,  the  property  and  the  pur- 
chaser takes,  or  accepts,  the  control  and  right  of  control,  or 
dominion,  oyer  the  property,"  correctly  defined  dellyery,  although 
there  might  haye  been  added  to  It  the  words,  "Acceptance  need 
not  be  by  words  but  may  be  by  act  or  acts  of  the  purchaser."* 

RIGHABD  O.  WILLIAMS  and  BTRNB  &  READ  for  appellant 

BOBERT  C.  SIMMONS  for  appellee. 

Opiniok  op  thb  Court  by  Judge  Carroll — ^Affirming. 

The  appellant  motor  car  company  sold,  as  it  claimed, 
to  the  appellees,  Ed  and  John  Darenkamp,  who  are 
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brothers,  an  automobile  for  $700.  It  appears  that  on 
October  26,  1912,  Ed  Darenkamp  signed  a  contract 
agreeing  to  purchase  an  automobile  for  $700,  $10  of 
which  was  paid  in  cash  and  the  contract  recited  that  the 
balance  of  $690  was  to  be  paid  **when  delivery  of  car 
is  tendered.**  On  November  2,  $490  was  paid  on  the  car, 
leaving  a  balance  of  $200  due,  and  a  few  weeks  after  this 
the  motor  car  company  brought  suit  against  Ed  Daren- 
kamp to  recover  this  amount. 

In  January,  1913,  Ed  Darenkamp  filed  an  answer  in 
which  he  denied  that  he  purchased  the  car  and  said  that 
it  had  been  sold  to  his  brother,  John  Darenkamp,  and 
that  by  mistake  he  had  signed  the  contract.  He  further 
pleaded  his  infancy  as  a  defense. 

About  the  time  this  answer  was  filed  John  Daren- 
kamp brought  suit  against  the  motor  car  company  to  re- 
cover $500  which  he  alleged  he  had  paid  on  the  pur- 
chase price,  upon  the  ground  that  the  company  refused 
to  deliver  to  him  the  car  he  had  purchased. 

Thereafter  the  suit  of  the  motor  car  company  against 
Edward  Darenkamp  and  the  suit  of  John  Darenkamp 
against  the  motor  car  company  were  consolidated,  and 
in  a  pleading,  which  was  at  once  a  reply  to  the  answer 
and  a  counter-claim  against  John  Darenkamp,  it  de- 
nied the  affirmative  matter  in  the  answer  of  Ed  Daren- 
kamp and  for  counter-claim  against  John  Darenkamp 
sought  to  recover  the  balance  of  $200  it  alleged  he  owed, 
and  further  pleaded  that  the  car  was  sold  to  both  Ed 
and  John  Darenkamp.  It  might  here  be  noted  that  it 
appears  from  the  record  that  John  Darenkamp,  on  Oc- 
tober 26th,  signed  a  contract  in  terms  the  same  as  the 
one  signed  by  Ed. 

The  controversy  between  these  parties  grew  out  of 
the  fact  that  after  the  $500  had  been  paid,  and  while 
the  car  was  in  the  possession  of  the  motor  car  company 
at  ite  garage,  a  demonstrator  in  its  employment  took 
Ed  Darenkamp  out  for  a  ride,  during  which  the  car  was 
badly  damaged  in  a  collision  with  a  telegraph  pole  or 
some  other  object.  A  day  or  two  after  this  John  Daren- 
kamp went  to  the  motor  car  company  to  pay  the  balance 
due  on  the  car,  $200,  and  get  possession  of  it,  but  when 
he  was  informed  that  he  would  have  to  take  the  car  in 
its  damaged  condition,  or  else  pay  the  expense  of  re- 
pairing it,  something  over  $100,  he  declined  to  accept  the 
car,  and  thereupon  these  suits  were  brought. 
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The  case  for  the  motor  car  company  was  practiced 
in  the  trial  conrt  upon  the  theory  that  the  car,  at  the 
time  it  was  injured,  was  the  property  of  the  Darenkamps, 
it  having  been  sold  and  delivered  to  them  before  that 
time. 

On  the  other  hand,  the  defense  was  that,  although  the 
car  had  been  purchased  and  $500  paid  on  the  purchase 
price,  the  title  to  the  car  had  not  passed,  and  was  not  to 
pass  until  it  was  delivered,  and  delivery  was  not  to  take 
place  until  the  balance  of  $200  was  paid,  which  balance 
had  not  been  paid  when  the  accident  occurred,  and  be- 
cause this  sum  was  due  and  unpaid  the  motpr  car  com- 
pany retained  the  possession  of  the  car. 

On  a  trial  of  the  case,  the  court  instructed  the  jury 
to  find  a  verdict  for  Ed  Darenkamp  upon  the  ground 
that  the  alleged  contract  with  him  was  not  enforcible 
on  account  of  his  infancy,  and,  as  to  John  Darenkamp, 
the  jury  was  instructed:  "That,  in  law,  there  is  a  de- 
livery of  property  by  a  seller  to  a  purchaser  when  the 
seller  places  the  property  at  the  disposal  of  the  pur- 
chaser and  relinquishes  to  the  purchaser  the  control  and 
right  of  control  of,  or  dominion  over,  the  property  and 
the  purchaser  takes,  or  accepts,  the  control  and  right 
of  control,  or  dominion,  over  the  property.  If  the  jury 
shall  believe  from  the  evidence  that  at  any  time  prior 
to  the  accident  and  injury  to  the  automobile,  mentioned 
in  the  evidence,  the  plaintiff  delivered  said  automobile 
to  John  Darenkamp,  Jr.,  or  his  agents  or  representa- 
tives, the  jury  will  find  a  verdict  for  the  plaintiff  against 
him  for  $200,  with  interest.'* 

They  were  further  instructed  that  if  the  car  had  not 
been  delivered,  prior  to  the  accident,  to  John  Darenkamp 
or  his  agents,  they  should  find  a  verdict  in  his  favor 
against  the  motor  car  company  for  $500,  with  interest. 

Under  these  instructions  the  jury  found  a  verdict 
for  John  Darenkamp,  on  which  judgment  was  entered, 
and  the  motor  car  company  appeals. 

The  grounds  relied  on  for  reversal  are,  that  the  ver- 
dict was  contrary  to  the  evidence,  and  that  the  court 
erred  in  giving  the  instructions  mentioned  and  in  refus- 
ing an  instruction  offered  by  the  motor  car  company. 

It  may  here  be  observed  that  the  only  difference  be- 
tween the  refused  instruction  and  the  one  giv^n  is  that 
in  the  refused  instruction  the  jury  were  advised  that 
acceptance  of  property  **need  not  be  by  word,  but  may 
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be  by  act  or  acts  of  the  purchaser.''  This  difference  we 
do  not  regard  as  material  under  the  facts  of  this  case, 
and  we  also  think  the  given  instruction  on  the  subject 
of  what  constitutes  delivery  of  personal  property  was 
correct,  although  there  could  be  no  objection  if  the  words 
taken  from  the  offered  instruction  had  been  added 

On  this  appeal  the  argument  is  made  for  the  motor 
car  company  that  the  trial  judge  made  the  case  turn  on 
the  question  whether  there  had  been  a  delivery  of  the 
automobile,  when  the  real  question  was,  had  there  been 
a  sale!  But  we  do  not  think  the  trial  judge  erred  in 
taking  this  view,  as  it  appears  counsel  for  both  parties 
regarded  the  question  of  delivery  as  the  only  issue  in 
the  case,  and.  in  fact,  it  was  the  only  issue,  as  the  rights 
and  liabilities  of  the  parties  depended  upon  this  ques- 
tion. 

There  is  really  no  dispute  about  the  fact  that  there 
was  a  sale.  John  Darenkamp  admits  the  purchase  of 
the  automobile  for  $700,  and  both  parties  agree  that 
$500  of  this  $700  was  paid,  but  the  question  remains,  did 
the  title  pass  to  John  Darenkamp  by  virtue  of  this  sale, 
or  was  the  automobile  to  remain  the  property  of  the 
company  until  the  whole  of  the  price  was  paid  and  the 
car  delivered! 

There  might  be  a  sale  of  personal  property  in  which 
the  title  would  pass  from  the  seller  to  the  buyer  without 
delivery.  There  are  also  cases  involving  the  sale  of  per- 
sonal property  m  which  delivery  is  essential  to  pass 
title  from  the  seller  to  the  buyfer,  but  whether  the  title 
passes  by  the  sale  or  by  the  delivery  is  to  be  determined 
by  the  facts  of  each  particular  transaction.  Thompson 
V.  Brannin,  94  Ky.,  490;  Hagins  v.  Combs,  102  Ky.,  165. 

At  the  tmie  of  the  accident  the  automobile  had  never 
been  out  of  the  possession  of  the  motor  company.  In 
fact,  it  had  only  been  used  by  the  Darenkamps  twice 
before  the  injury,  and  each  of  these  times  it  was  oper- 
ated by  and  in  the  control  of  a  demonstrator  for  the 
motor  company,  and  was  being  operated  by  and  in  the 
control  of  this  demonstrator  when  it  was  injured.  There 
is  also  testimony  to  the  effect  that  when  the  machine 
\?as  being  taken  out  of  the  garage  on  the  night  of  the 
injury  to  it,  the  manager  of  the  automobile  company  told 
the  demonstrator  not  to  take  it  out,  as  it  had  not  been 
paid  for.  And  we  think  there  was  suflScient  evidence  to 
support  the  verdict,  tending  to  show  that  the  car  had 
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newer  been  actually  used  by  or  in  the  possession  of  the 
DarenkampSy  although  the  evidence  on  behalf  of  the 
motor  car  company  is  to  the  effect  that  when  the  $500 
was  paid  the  title  to  the  car  passed  to  the  purchaser 
and  it  was  bemg  kept  by  it  in  its  garage  merely  as  on 
aooommodation. 

It  should  not,  however,  be  overlooked  in  this  con- 
nection that  the  written  contract  provided  that  the  bal- 
ance of  the  purchase  price,  $200,  was  to  be  paid  ''when 
delivery  of  car  is  tendered/'  It  is  further  shown  by  the 
evidence  that,  as  a  part  of  the  trade,  the  motor  car 
company  was  to  put  a  new  spring  on  the  car  and  a  new 
light,  and,  perhaps,  some  other  fixtures,  and  that  none 
of  these  tilings  had  been  put  on  the  car  at  the  time  it 
was  injured. 

It  may  be  conceded  that  the  weight  of  the  evidence 
supports  the  theory  of  the  motor  car  company,  but  wo 
thmk  there  was  enough  evidence  in  behalf  of  John  Dar- 
enkamp  to  support  the  verdict  in  his  behalf,  and  we  do 
not  feel  justified  upon  this  conflicting  evidence  to  say 
that  the  verdict  is  so  flagrantly  against  it  as  to  warrant 
us  in  ordering  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 


Hayet^  et  aL  v.  Nic  Adamo  Company^  et  aL 

(Decided  January  19,  191&.) 

Appeal  from  Jefferson  Circuit  Court 
(Conunon  Pleas,  Second  Division). 

1.  Landlord  and  Tenant — Contracts — Section  2296  Kentucky  Stat- 
utes.— ^In  a  salt  to  recover  twelve  months'  rent  from  a  tenant 
for  continued  occupancy  after  expiration  ot  term,  held,  that  there 
was  such  an  express  contract  as  to  take  the  case  out  of  Section 
229S  Kentucky  Statutes. 

2.  Contracts-— Acceptance. — ^Where  one  in  writing  Qualifledly  ac- 
cepts a  proposition  for  contract  and  subsequent  conduct  of  the 
parties  shows  that  both  observed  the  contract  as  qualified,  then 
tiiere  is  sudi  an  acceptance  by  ea6h  as  to  make  it  an  express 
eontimct 

AU  M.  MARRBT  for  appeUants. 

JACOB  SOUNGER  and  JOHN  RAMSBT  for  appeUees. 

Opikiok  of  thb  Coubt  by  Judgb  Nunn — ^Affirming. 

By  virtue  of  a  written  rent  contract  the  appellee 
1)eeanie  the  tenant  of  appellant  and  took  possession  of 
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a  certain  business  property  in  the  city  of  Louisville 
June  1st,  1911.  The  term  was  two  years,  at  the  price  of 
$2,500  per  annum,  payable  in  advance  monthly  install- 
ments of  $208.33.  The  contract  is  voluminous,  contain- 
ing 13  clauses,  and  goes  into  great  detail  about  the  duties 
of  the  tenant  in  the  occupancy  and  care  of  the  property. 

But  the  issue  here  is  not  as  to  the  performance  of 
that  contract.  The  question  is  one  of  liability  for  con- 
tinued occupancy  after  expiration  of  term.  The  appel- 
lant insists  there  never  was  an  express  contract  for 
occupancy  after  the  term  expired,  but,  as  appellee  held 
possession  for  more  than  90  days  notwithstanding,  he  is, 
therefore,  bound  for  a  whole  year  under  the  provisions 
of  Sec.  2295,  Kentucky  Statutes.  She  sues  to  recover  the 
rent  for  12  months,  less  the  amount  of  payments  for 
five  months  actual  occupation.  Appellee  admits  that  he 
continued  in  possession  for  more  than  90  days,  in  fact, 
for  five  months,  but  says  it  was  by  express  contract, 
and  that  having  complied  with  the  new  contract, .  anii 
paid  for  the  fivp  months  he  occupied  it,  he  is  absolved 
from  further  liability. 

The  lower  court  took  appellee's  view  of  the  matter 
and  directed  the  jury  to  return  a  verdict  accordingly. 
Hence  the  appeal. 

During  the  two  or  three  months  just  prior  to  the  ex- 
piration of  the  term,  there  was  considerable  corre- 
spondence between  the  parties  as  to  renewal  and  ex- 
tension. The  appellee  desired  an  extension  of  *the  lease 
until  some  time  in  the  fall  of  that  year,  and  the  appel- 
lant had  refused  to  extend  the  lease  for  any  time  less 
than  one  year.  It  is  admitted  that  up  to  May  30th — ^two 
days  before  the  term  expired — the  parties  were  unable 
to  reach  any  agreement,  and  the  real  point  in  the  ease 
is  whether  the  correspondence  and  conduct  of  the  par- 
ties from  that  date  is  of  such  a  character  as  to  consti- 
tute a  new  contract. 

On  May  30th  the  appellee  wrote  appellant  the  fol- 
lowing letter,  and  attached  to  it  a  check  for  advance  pay- 
ment of  the  June  rent : 

^'We  have  definitely  concluded  not  to  renew  lease 
for  the  premises  now  occupied  by  us  at  No.  210  West 
Market  street. 

^'We  will,  however,  continue  to  occupy  the  store  from 
month  to  month,  and  enclose  herewith  check  for  June 
renf 
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Appellant  accepted  the  check  upon  conditions  stated 
in  her  response  of  June  3d,  which  is  as  follows : 

**As  I  have  been  unable  to  secure  a  tenant  for  No. 
210  W.  Market  street,  I  accept  your  check  for  June  rent 
on  the  condition  that  you  wUl  vacate  and  deliver  prem- 
ises in  accordance  with  expired  lease  within  ten  days 
after  notice,  and  that  the  acceptance  of  your  payments 
is  not  an  acknowledgment  that  I  agree  to  rent  month 
by  month,  and  again  advise  that  you  are  occupying 
premises  over  my  protest/' 

So  far  as  the  record  discloses,  there  was  no  further 
correspondence  between  them  until  about  the  1st  of 
September,  when  appellee  gave  written  notice  that  he 
would  vacate  the  premises  on  October  31st  He  did  va- 
cate on  the  date  named.  It  is  admitted  that  during  these 
five  months,  and  on  the  first  of  each,  he  made  advance 
payments  of  the  rents  in  the  same  manner  as  the  orig- 
inal written  contract  required.  As  stated  in  appellant's 
letter  of  June  30th,  she  had  been  making  efforts  to  se- 
cure another  tenant,  and  she  continued  these  efforts  for 
some  time  afterwards  by  advertisements  in  the  news- 
papers. 

There  can  be  no  question  as  to  the  meaning  of  ap- 
pellee's letter.  His  intention  was  to  occupy  the  prem- 
ises as  a  renter  from  month  to  month.  But  we  are  asked 
to  decide  which  half  of  appellant's  reply  letter  we 
will  give  effect.  The  first  half  recites  the  fact  that  she 
had  been  unable  to  secure  a  tenant,  and  that  she  ac- 
cepted the  check  for  June  rent  on  condition  that  the 
tenant  *'will  vacate  and  deliver  premises  in  accordance 
with  expired  lease  within  ten  days  after  notice."  In  the 
light  of  this  portion  of  her  letter,  it  is  clear  that  she 
accepted  appellee's  proposition  in  the  main,  and  that 
the  tenancy  became  one  of  month  to  month,  coupled 
with  the  obligation  to  use  and  care  for  the  property  as 
required  by  the  original  written  contract.  One  addi- 
tional obligation  was  imposed,  viz.,  that  possession  would 
be  given  within  ten  days  after  notice.  The  original  lea^e 
made  no  provision  for  ten  days  or  any  notice,  and  that 
fact  makes  it  plain  that  the  reference  in  the  letter  to 
the  holding  **in  accordance  with  the  expired  lease,"  w^s 
not  intended  to  obligate  the  appelle  for  the  two  yeai^s 
mentioned  in  the  contract,  or  for  any  particular  term, 
The  evident  purpose  was  to  keep  upon  him  the  same 
restrictions  as  to  the  use  and  care  of  the  property  which 

Tol  162—8 

Digitized  by  VjOOQIC 


226  KENTUCKY  REPORTS.         [ Voi.  162. 

were  stipulated  in  the  original  contract.  After  accept- 
ing the  check  on  condition  that  he  would  so  use  and 
occupy  the  property,  and  surrender  possession  on  ten 
days'  notice,  the  last  half  of  her  letter  proceeds  to  in- 
form him  that  the  first  half  does  not  mean  what  it  says, 
and  concludes  with  the  positive  statement  that,  notwith- 
standing the  accepted  check  in  payment  for  June  rent, 
she  protested  against  appellee  occupying  the  premises. 
The  last  half  of  her  letter  is  not  only  contradicted  by  the 
first,  but  her  conduct  during  the  subsequent  five  montha 
conclusively  shows  that  it  was  her  purpose  to  obligate 
the  appellee  without  binding  herself  in  any  way.  The 
fact  that  she  took  no  steps  to  vacate  the  property  is 
evidence  that  the  occupancy  was  not  over  her  protest. 
The  further  fact  that  so  long  as  appellee  occupied  it 
she  did  not  give  ten  days'  or  any  notice  to  vacate  shows 
ttat  she  preferred  to  accept  the  checks  on  a  month  to 
month  basis  rather  than  have  the  property  without  a 
tenant. 

It  is  unnecessary  to  consider  whether  one  can  ac- 
cept benefits  tendered  with  a  proposition  without  at  the 
same  time  accepting  the  proposition. 

Appellant  could  not,  of  course,  secure  the  right  of 
occupancy  by  merely  making  a  proposal  for  it,  accom- 
panied by  a  check  for  the  first  month's  rent.  It  was  his 
duty,  under  the  contract,  to  vacate  the  premises  at  the 
expiration  of  his  term,  in  the  absence  of  a  new  contract. 
But,  if  appellant  did  not  approve  of  his  continued  ten- 
ancy, or  if,  as  she  says,  she  protested  against  it,  she 
should  not  have  accepted  his  advance  payments,  and 
her  remedy  was  a  proceeding  to  evict  him,  rather  than 
acquiescence  in  his  holding.  We  are  impressed  that  she, 
in  fact,  accepted  his  proposal,  with  a  reservation  that 
she  might  demand  possession  upon  ten  days'  notice. 

Appellee's  proposal  and  her  qualified  acceptance  of 
it,  together  with  the  conduct  of  both  parties  for  the 
next  five  months,  amount  to  an  express  contract  as  qual- 
ified and  an  acceptance  by  each.  The  effect  of  this  con- 
tract was  to  permit  the  appellee  to  hold  possession  from 
month  to  month,  and  surrender  same  upon  ten  days' 
notice.  As  appellee  complied  with  his  contract  in  every 
particular,  his  liability  is  controlled  by  the  contract — 
the  statute  applies  only  in  the  absence  of  a  contract 
We  conclude  that  the  judgment  of  the  lower  court  was 
correct,  and  it  is,  therefore,  affirmed. 
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Leath  v.  Deweese. 

(Decided  January  19,  1915.) 

Appeal  from  Carlisle  Circuit  Court. 

EzecaUon — Sale — ^Levy— Indorsement. — ^The  failure  to  endorse  the 
levy  upon  the  execution,  or  any  paper  thereto  attached,  invalidates 
the  execution  sale. 

JESS  F.  NICHOLS  for  appellant 

J.  R.  EVANS  and  BEN  S.  ADAMS  for  appeUee. 

Opinion  of  the  Coubt  by  Willum  Bog&bs  Clay, 
CoMMissiONEB — ^Affirming. 

Eb  Deweese  died  intestate  the  owner  of  a  tract  of 
land  in  the  county  of  Carlisle.  On  October  10,  1898,  his 
daughter,  Kate  Jones,  and  Joe  Deweese  and  others 
brought  an  action  against  Robert  Partin  and  others, 
in  which  they  alleged  that  they  were  the  owners  of  cer- 
tain undivided  interests  in  the  land  left  by  their  father, 
and  asked  for  a  partition.  It  was  adjudged  that  Joseph 
Deweese  was  the  owner  of  an  undivided  one-ninth  in- 
terest in  the  land.  Commissioners  were  appointed  to 
partition  the  land  and  a  track  of  seventeen  acres  was 
allotted  to  Joe  Deweese.  A  judgment  for  costs  was  ren- 
dered against  Joe  Deweese  and  others  who  were  parties 
to  the  suit  Having  failed  to  pay  his  part  of  the  costs, 
an  execution  for  the  sum  of  $39.35,  with  interest,  was 
regularly  issued  from  the  oflSce  of  the  circuit  clerk.  A 
sale  of  the  land  was  had,  and  F.  P.  Leath  became  the 
purchaser  at  the  price  of  $49.00. 

Joe  Deweese  brought  this  action  against  F.  P.  Leath 
to  recover  the  seventeen  acres  which  had  been  allotted 
to  him  in  the  division  of  his  father's  estate.  Leath 
pleaded  title  by  virtue  of  the  foregoing  proceedings.  In 
his  reply  Deweese  alleged  that  the  proceedings  were 
void  for  several  reasons.  Judgment  was  rendered  in 
favor  of  Deweese,  and  Leath  appeals. 

While  the  execution  sale  is  attacked  on  several 
grounds,  we  deem*  it  necessary  to  consider  only  the  ques- 
tion of  the  validity  of  the  levy.  In  the  case  of  Mc- 
Bumie  v.  Overstreet,  8  B.  Mon.,  300,  this  court,  in  dis- 
cussing the  question  of  what  elements  were  necessary  to 
constitote  a  valid  levy  of  an  execution,  announced  the 
following  rule; 
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**But  we  have  had  considerable  difficulty  in  deter- 
mining what  acts  of  the  officer  should  be  deemed  indis- 
pensable to  constitute  a  valid  levy  of  an  execution  upon 
real  estate.  No  uniform  rule  or  practice  seems  to  have 
prevailed  upon  the  subject.  Our  conclusion  is,  that  the 
officer  should  either  go  upon  or  to  the  premises,  and 
make  an  actual  levy — or  that  he  should  see  the  defendant 
in  the  execution  or  his  agent,  and  obtain  his  consent  that 
the  execution  be  levied  upon  the  estate  sought  to  be 
subjected — or  that  he  should  see  and  apprise  the  de- 
fendant or  his  agent  of  the  particular  estate  upon  which 
he  designed  levying,  and  should  thereupon  make  an  of- 
ficial and  specific  entry  upon  the  execution,  or  upon  a 
paper  thereto  attached,  of  the  estates  and  levy.  In  the 
two  first  modes  it  would  also  be  the  duty  of  the  officer 
to  make  the  entry  upon  the  execution.** 

The  rule  above  announced  was  approved  and  followed 
in  Jones,  &c.,  v.  Allen  &  Co.,  88  Ky.,  381. 

In  the  case  under  consideration  no  levy  was  en- 
dorsed on  the  execution,  or  upon  any  paper  thereto  at- 
tached. There  being  no  valid  levy,  it  follows  that  the 
sale  was  void.  This  rule  does  not  conflict  with  the  doc- 
trine announced  in  Guelot  v.  Pearce,  38  S.  W.,  892 ;  Bell 
V.  Weatherf ord,  12  Bush,  508 ;  Reid  v.  Heastey,  9  Dana, 
324;  where  it  is  held  that  a  failure  of  the  officer  subse- 
quent to  the  sale  to  perform  certain  duties  which  were 
directory  in  their  character  cannot  a£Fect  the  rights  of 
the  purchaser.  The  levy  must  precede  the  sale,  and  a 
valid  levy  is  essential  to  a  valid  sale. 

Judgment  affirmed. 


Commonwealth^  By,  etc  v.  Intersouthem  Life  Insurance 
Company,  etc 

(Decided  January  20,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

statutes — Constractlon— Effect  of  on  Subsequent  Cases.— When  a 
statute  of  the  State  has  been  construed  by  the  Court  of  Appeals, 
such  construction  Is  concluslye  In  aU  subsequent  cases  to  which 
the  provisions  construed  must  be  applied. 

MATT  J.  HOLT  and  A.  SCOTT  BULLITT  for  appellants. 

BENNETT  H.  YOUNG  and  MARION  RIPY  for  appellees. 
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Opinion  op  the  Coubt  by  Judge  Settle — Reversing. 

This  appeal  is  prosecuted  by  a  revenue  agent,  in 
the  name  of  the  Commonwealth  of  Kentucky,  from  a 
judgment  of  the  Jefferson  Circuit  Court,  dismissing 
without  prejudice,  and  at  the  cost  of  the  relator,  this 
action,  which  was  brought  against  appellee  for  the  pur- 
pose of  recovering  taxes  on  property  alleged  to  have 
been  omitted  from  assessment.  In  the  opinion  of  the  cir- 
cuit court  the  dismissal  of  the  action  was  authorized  by 
Chapter  115,  Artcle  2,  Section  5,  page  396,  of  the  acts  of 
1912,  because  of  the  failure  of  the  revenue  agent  to 
prosecute  it  with  due  diligence. 

It  is  insisted  for  the  appellant,  and  not  denied  by 
counsel  for  appellee,  that  the  judgment  is  erroneous.  In 
view  of  the  construction  given  the  act,  supra,  by  us  in 
Commonwealth  v.  Ewald  Iron  Co.,  153  Ky.,  116,  decided 
since  the  judgment  was  rendered  in  the  instant  case, 
this  contention  must  be  sustained;  and  in  the  case  of 
Commonwealth  of  Kentucky,  by,  etc.,  v.  Standard  Oil 
Co.  of  Ky.,  decided  January  14,  1915,  to  be  reported  in 
162  Ky.,  149,  a  case  on  all-fours  with  the  one  under 
consideration,  we  found  it  necessary,  under  the  ruling 
in  Commonwealth  v.  Ewald  Iron  Co.,  supra,  to  reverse 
a  similar  judgment. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  cause  remanded  for  proceedings  in  conformity  with 
the  opinion  in  the  Ewald  case. 


Jotselaon  Brothers  v.  Butler  &  lipsitz,  He 

(Decided  January  20,  1915.) 

Appeal  from  Pike  Circuit  Court. 

PiartnerahiiH— Insolvent  Partnership — ^Attachment  Agatnst  Prop- 
erty of— Fraud  in  Ohtalnlng— How  Attached  Property  Should  Be 
Disposed  of.— Where,  in  an  action  against  an  insolvent  partner- 
ship and  the  memhers  of  the  firm,  an  attachment  was  levied  upon 
the  partnership  property  for  an  alleged  debt  sued  on  by  the 
plaintUTs,  and  it  was  made  to  appear  from  the  evidence  that  the 
plaintiffs  were  not,  in  fact,  bona  fide  creditors,  but  silent  partners 
in  or  part  owners  of  the  business  and  property  of  the  defendant 
partnership,  and  that  the  action  was  brought  and  attachment  pro- 
eared  for  the  purpose  of  defrauding  actual  creditors  of  the  latter, 
the  Judgment  of  the  circuit  court  dismissing  the  action  and  at- 
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tachment  of  the  plaintiffB,  and  applying  the  proceeds  of  the  at- 
tached property  to  the  payment  of  the  debts  of  other  attaching 
bona  fide  creditors  of  the  partnership,  according  to  priority,  prop- 
erly determined  the  rights  of  the  parties. 

J.  S.  CLINE  for  appellant 

STATON  &  PINSON'  for  appeUee,  Huffman. 

Opinion  of  the  Coubt  by  Judge  Settle — Affirming. 

Prior  to  the  second  day  of  October,  1911,  the  appel- 
lee, B.  T.  Huffman,  was  engaged  in  the  business  of  sell- 
ing groceries  and  soft  drinks  in  the  city  of  Pikeville. 
On  that  day  he  sold  to  the  appellee.  Milt  Butler,  a  one- 
half  interest  in  this  business  at  the  price  of  $400.00,  for 
which  he  executed  to  Huffman  his  note,  payable  twelve 
months  after  date.  The  business  was  conducted  by  Huff- 
man and  Butler  until  October  11,  1911,  when,  by  a 
written  contract,  the  former  sold  his  remaining  interest 
in  the  business,  which  was  one-half,  to  the  appellee, 
Frank  Lipsitz,  the  consideration  being  $400.00  in  hand 
paid,  and  Lipsitz  endorsing  and  guaranteeing  the  pay- 
ment of  the  balance  of  $300.00  Butler  then  owed  Huff- 
man on  the  $400.00  note  executed  by  Butler  October  2, 
1911;  $100.00  having  been  paid  on  the  note  by  Butler 
on  the  day  Huffman  sold  his  interest  in  the  business  to 
Lipsitz.  The  business  was  then  conducted  in  the  name 
of  Butler  &  Lipsitz  until  the  27th  day  of  November, 
1911.  On  that  day  the  appellants,  Josselson  Bros.,  a 
firm  composed  of  F.  R.  Josselson  and  Alex.  Josselson, 
doing  business  at  Catlettsburg,  Kentucky,  having,  as 
alleged,  an  account  of  $385.80  against  Butler  &  Lipsitz 
for  merchandise  claimed  to  have  been  sold  them  after 
November  11th,  brought  suit  against  them  in  the  Pike 
Circuit  Court  to  recover  that  amount;  but  it  was  later 
admitted  of  record  that  their  account  amounted  to 
$361.41  instead  of  $385.80. 

It  was  alleged  in  the  petition  that  Butler  &  Lipsitz 
were  insolvent,  and  Were  about  to  sell  and  convey,  or 
otherwise  dispose  of,  their  property  with  the  fraudulent 
intent  to  cheat  and  delay  their  creditors ;  that  neither  of 
them  had  any  property  in  this  State  subject  to  execu- 
tion, or  enough  thereof  to  satisfy  the  plaintiffs'  demand, 
and  that  the  collection  of  the  demand  would  be  endan- 
gered by  delay  in  obtaining  judgment  and  return  of  no 
property  found     Upon  the  filing  of  the  petition  a  sum- 
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mons  and  order  of  attachment  were  duly  issued  thereon, 
and  duly  served  upon  each  of  the  defendants;  and,  on 
November  27,  1911,  the  attachment  was  levied  upon  the 
stock  of  goods  and  other  property  belonging  to  the  firm 
of  Butler  &  Lipsitz. 

On  November  27,  1911,  but,  following  the  institution 
of  the  action  of  the  appellants,  Josselson  Bros.,  the  ap* 
pellee,  B.  T.  Huffman,  also  instituted  suit  against  Butler 
&  Lipsitz,  in  the  Pike  Circuit  Court,  seeking  to  recover 
of  them  the  balance  of  $300.00  due  on  the  $400.00  note 
which  Butler  executed  to  him  October  2,  1911.  '  Jossel- 
son Bros,  and  members  of  the  firm  were  also  made  de- 
fendants. Huffman's  petition  contained  the  same 
grounds  for  an  attachment  alleged  in  that  of  Josselson 
Bros.,  and  he  caused  to  be  issued  in  his  action  a  sum- 
mons and  order  of  attachment,  both  of  which  were  duly 
served  upon  each  of  the  defendants  November  28,  1911  ; 
the  attachment  being  at  the  same  time  levied  upon  the 
stock  of  merchandise  and  other  property  owned  by  the 
firnL 

The  petition  of  Huffman,  after  declaring  on  the  note 
of  $400.00,  less  the  credit  of  $100.00,  which  had  been 
executed  to  him  by  Butler,  alleged  that  on  the  second 
day  of  November,  1911,  he  (Huffman)  entered  into  a 
written  contract  with  the  appellants,  Josselson  Bros., 
who  were  then  and  are  now  engaged  in  the  whiskey  busi- 
ness in  Catlettsburg,  this  State,  whereby  he,  Huffman, 
agreed  to  sell  to  them  on  or  before  November  11,  1911, 
his  one-half  interest  in  the  business  of  Huffman  &  But- 
ler; and  that  on  the  11th  day  of  November,  1911,  pursu- 
ant to  the  contract  in  question,  he  did  sell  to  Frank  Lip- 
sitz, the  nephew  and  agent  of  Josselson  Bros.,  his  one- 
half  interest  in  the  business  and  property  of  Huffman 
ft  Butler.  That  the  consideration  for  this  sale  was 
$400.00,  which  was  cash  in  hand  paid,  and  Josselson 
Bros,  undertaking  by  Lipsitz  to  endorse  and  guarantee 
the  payment  of  the  note  held  by  Huffman  against 
Butler;  that,  though  Lipsitz  was  named  in  the  contract 
as  the  purchaser  of* Huffman's  interest  in  the  business 
and  property  of  Huffman  &  Butler,  the  Josselson  Bros, 
were  the  real  parlies  in  interest,  but  that  the  business 
was  to  be  conducted  for  them  by  Lipsitz,  their  agent  and 
trustee,  in  connection  with  Butler,  as  Josselson  Bros, 
did  not  wish  to  be  known  to  the  public  as  partners 
therein ;  and  that  Butler,  Lipsitz  and  the  Josselsons  then 
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agreed  that  $20.00  per  week  should  be  taken  out  of 
the  proceeds  of  Butler's  one-half  interest  in  the  business 
by  Lipsitz  and  paid  over  to  Huffman  on  Butler's  note 
until  discharged ;  such  payments  and  none  of  them  were 
ever  made. 

It  was,  in  substance,  further  alleged  in  the  petition 
that  the  account  for  which  Josselson  Bros,  sued  Butler 
&  Lipsitz  was  a  bogus  claim;  that  their  action  and  the 
procurement  and  levy  of  the  attachment  therein  were 
parts  of  a  scheme  resorted  to  for  the  fraudulent  pur- 
pose of  defeating  Huffman  in  the  collection  of  the  note 
he  held  on  Butler,  in  which  both  Butler  and  Lipsitz  par- 
ticipated; and  that  for  the  purpose  of  executing  such 
fraudulent  intent,  Frank  Josselson,  one  of  the  firm  of 
Josselson  Bros.,  before  entering  the  suit  against  Butler 
&  Lipsitz,  obtained  from  the  latter  the  key  to  the  store, 
took  possession  of  the  goods  therein,  and  advised  Lip- 
sitz to  board  a  train  and  leave  the  county  and  State  with 
moneys  which  he  had  received  in  the  course  of  the  bus- 
iness, which  advice  Lipsitz  immediately  took  and  fol- 
lowed, carrying  with  him  moneys  received  for  the  firm 
of  Butler  &  Lipsitz  which  should  have  been  appropriated 
to  the  payment  of  the  firm's  debts. 

The  appellants,  Josselson  Bros.,  filed  an  answer  to 
Huffman's  petition,  traversing  its  affirmative  matter, 
but  neither  Butler  nor  Lipsitz  made  any  defense  to  either 
of  the  actions. 

After  the  institution  of  the  actions  of  Josselson  Bros, 
and  B.  T.  Huffman  against  Butler  &  Lipsitz,  a  third 
and  similar  action  was  brought  against  them  by  Hsigen- 
Eatcliff  &  Company,  a  corporation  of  West  Virginia^  to 
which  the  appellee,  E.  T.  Huffman,  was  also  made  a  de- 
fendant, the  object  of  which  was  to  recover  of  Butler  & 
Lipsitz  an  account  of  $72.16  for  merchandise  which  the 
plaintiff  company  had  sold  them.  The  defendants  were 
all  duly  summoned  to  answer  the  petition.  An  order  of 
attachment  was  also  issued  in  that  action,  which  was 
levied  upon  the  merchandise  and  property  of  Butler  & 
Lipsitz. 

After  the  completion  of  the  issues  as  stated,  an  or- 
der was  entered  taking  tot  confessed,  as  to  Btitler  and 
Lipsitz,  the  allegations  of  each  of  the  petitions  in  the 
three  actions  filed  against  them.  After  the  taking  of 
proof,  the  three  actions  were  consolidated  and  trans- 
ferred to  equity.    By  an  agreed  order,  previously  en- 
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tered,  the  stock  of  goods  and  other  property  levied  on 
under  the  several  attachments  were  sold  by  two  receiv- 
ers, who  were  directed  to  hold  the  proceeds  until  finally 
disposed  of  by  judgment  of  the  court.  By  agreement  of 
the  parties  the  consolidated  causes  were  tried  by  Hon. 
A.  E.  Auxier,  as  special  judge,  who,  upon  the  hearing 
dismissed  the  petition  and  attachment  of  Josselson  Bros, 
at  their  cost,  gave  R.  T.  Huffman  a  personal  judgment 
against  Butler  and  Lipsitz  for  the  amount  due  and  in- 
terest on  the  note  executed  to  him  by  Butler,  sustained 
his  attachment  and  awarded  him  his  cost;  also  gave 
Hagen-Batcliff  &  Company  a  personal  judgment  against 
Eutler  and  Lipsitz  for  its  account  of  $72.16,  with  inter- 
est and  cost,  and  sustained  its  attachment.  But  the 
court,  being  of  the  opinion  that  the  claim  of  Hagen- 
Ratcliflf  Company  was  a  debt  owing  by  the  firm  of  Butler 
&  Lipsitz,  and  that  of  Huffman  a  debt  owing  by  Butler 
and  Lipsitz  individually,  held  that  the  demand  and  at- 
tachment of  Hagen-Ratcliff  &  Company  was  a  prior  lien 
upon  the  assets  of  the  firm  of  Butler  &  Lipsitz,  hence 
it  was  adjudged  that  the  assets  held  by  the  receivers  be 
first  applied  to  the  payment  of  Hagen-Ratcliff  &  Com- 
pany's debt;  and  that  what  remained  thereof  be  ap- 
plied to  the  payment  of  Huffman  *8  debt. 

From  that  judgment  Josselson  Bros,  have  appealed. 

Without  discussing  in  detail  the  evidence  found  in 
the  record,  we  think  it  abundantly  justified  the  dismissal 
of  the  petition  of  the  appellants,  Josselson  Bros.  (1)  If 
they  were  silent  partners  in  and  joint  owners  of  the 
property  and  business  operated  and  controlled  by  But- 
ler &  Lipsitz,  as  the  weight  of  the  evidence  conduced  to 
prove,  they  could  not,  even  though  their  claim  was  a 
bona  fide  demand,  as  a  matter  of  law,  have  obtained  by 
their  attacjiment,  although  first  levied,  priority  ove^r 
creditors  of  the  firm.  (2)  The  evidence  introduced  in 
support  of  their  account  does  not,  in  our  opinion,  sus- 
tain its  genuineness.  On  the  contrary,  the  evidence,  as 
a  whole,  convinces  us  of  its  spuriousness,  for  we  think 
it  shows  that  the  appellants*  claim  was  conceived  when 
they  ascertained  that  the  business  conducted  by  Butler 
&  Lipsitz  was  unprofitable,  and  was  planned  to  enable 
them  to  withdraw  from  the  business  the  money  they  had 
invested  in  it  and  let  whatever  loss  that  might  result 
fall  on  the  creditors  of  the  firm.  (3)  Fairly  analyzed, 
the  facts  and  circumstances  furnished  by   the   record 
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establish  appellants'  connection  with  and  interest  in 
the  business  of  Butler  &  Lipsitz.  The  sale  by  the  ap- 
pellee, Huffman,  of  his  half  interest  in  the  business  of 
Butler  &  Huffman  to  Lipsitz  for  the  appellants,  Jossel- 
son  Bros.,  is  shown  by  the  fact  that  Frank  Josselson,  of 
that  firm,  negotiated  the  sale  after  first  taking  the  option 
for  himself;  that  he  employed  and  paid  the  draughts- 
man of  the  writing  evidencing  the  sale;  and  that  he 
paid  to  Huffman  the  $400.00  purchase  price  agreed  to 
be  paid  for  his  interest;  and,  in  addition,  guaranteed 
that  Lipsitz  would  endorse  the  note  which  Huffman 
held  upon  Butler,  and  pay  the  $300.00  due  thereon  out 
of  the  proceeds  of  the  business  to  be  conducted  by  Butler 
&  Lipsitz,  at  the  rate  of  $20.00  per  week.  Moreover, 
Lipsitz  was  not  seen  by  Huffman  until  the  day  he  pre- 
sented himself  to  make  the  purchase  according  to  the 
terms  of  the  contract  theretofore  agreed  upon  between 
Huffman  and  Frank  Josselson,  and,  according  to  Huff- 
man's testimony,  the  purpose  of  Josselson  Bros,  in 
using  their  nephew  Lipsitz  *s  name  in  the  business  was 
to  avoid  criminal  prosecutions  that  might  result  from 
the  selling  of  spirituous  liquors  in  the  business  under  the 
pretense  of  their  being  soft  drinks.  Huffman  also  tes- 
tified that  Lipsitz  did  not  put  a  dollar  of  his  own  money 
in  the  business,  but  that  Frank  Josselson  told  him  that 
the  Josselson  Bros,  had  put  all  the  money  it  in  and 
that  they  were  going  to  run  it  in  Frank  Lipsitz 's  name, 
and  we  have  been  unable  to  find  in  the  depositions  of 
the  Josselsons  any  contradiction  of  this  statement  made 
by  Huffman. 

We  also  find  in  the  record  the  deposition  of  Hawk 
Bishop,  a  witness  introduced  in  behalf  of  appellees,  who 
testified  that  he  attempted  to  buy  from  Lipsitz  his  inter- 
est in  the  business,  but  was  told  by  the  latter  that  he 
could  do  nothing  until  he  saw  Frank  Josselson.  There- 
after the  witness  did  see  Frank  Josselson,  to  whom  he 
communicated  what  Lipsitz  had  said  and  with  whom  he 
then  entered  into  negotiations  for  the  purchase  of  the 
interest  in  question,  and  Josselson  made  no  denial 
of  his  authority  to  make  the  sale.  Huffman's  testimony 
that  the  $400.00  which  he  received  for  the  interest  sold 
Lipsitz  was  paid  to  him  by  Frank  Josselson  is  corrobo- 
rated by  R.  H.  Cooper,  one  of  appellants'  attorneys. 

It  was  also  admitted  by  Milt  Butler,  to  whom  Huff- 
man made  the  first  sale  of  a  half  interest  in  the  store 
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and  business  at  Pikeville,  that  Frank  Josselson  had  the 
keys,  or  one. of  them,  to  the  store  on  the  day  the  attach- 
ment of  Josselson  Bros,  was  levied;  and  that  Josselson 
Bros,  had  agreed  to  assume  responsibility  for  the  pay- 
ment of  all  fines  that  might  be  imposed  against  Butler 
and  Lipsitz,  or  either  of  them,  for  any  violations  they 
might  commit  of  the  local  option  law,  some  of  which 
fines  were  paid  by  Frank  Josselson.  Butler  also  ad- 
mitted that  he  was  paid  $25.00  in  a  draft  on  Josselson 
Bros,  to  make  no  defense  to  their  action. 

In  the  depositions  given  by  th^m  the  two  Josselsons 
and  Lipsitz  denied  that  the  Josselsons  had  or  at  any 
time  owned  an  interest  in  the  business  conducted  in 
the  name  of  Butler  &  Lipsitz ;  and,  in  general  terms,  also 
denied  that  there  was  any  collusion  between  them  to 
fraudulently  appropriate  the  money  and  property  of 
the  business  conducted  in  the  name  of  Butler  &  Lipsitz 
for  the  purpose  of  cheating  the  latter 's  creditors,  but 
they  were  in  all  material  matters  contradicted  and  their 
testimony  overthrown  by  the  weightier    evidence    fur- 
nished by  the  appellee  Huffman  and  his  witnesses,  which,  . 
in  addition  to  showing  the  interest  of  Josselson  Bros, 
in  the  business  of  Butler  &  Lipsitz,  also  fairly  proved 
that  the  motive  inducing  them  to  make  the  purchase  of 
that  interest  from  Huflinan  was  the  profit  they  expected 
to  derive  from  the  illegal  sale  of  their  liquors  in  Pike- 
ville and  Pike  county  under   color   of   the    soft    drink 
business ;  and  also  that  tieir  motive  in  bringing  the  suit 
against  Butler  &  Lipsitz  and  attaching  the  goods  and 
property  under  their  control,  was  to  recoup  themselves 
for  such  losses  as  had  been  sustained  by  them  in  the 
business,  at  the  expense  of  the  creditors  of  the  so-called 
firm. 

In  brief,  we  think  the  special  judge  had  ample 
grounds  for  dismissing  the  petition  of  the  appellants, 
Josselson  Bros.,  as  the  fraudulent  character  of  their 
claim  was  fully  established  by  the  evidence;  and,  as  we 
are  further  of  the  opinion  that  he  properly  determined 
the  rights  of  the  appellees,  Huffman  and  Hagen-Ratcliff 
&  Company,  as  between  them  and  against  Butler  &  Lip- 
sitz, the  judgment  is  fdOSrmed. 
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Big  Sandy  Company  v.  Ramey,  et  aL 

(Decided  January  20,  1916.) 

Appeal  from  Pike  Circuit  Court 

1.  Deeds—Deed  by  Married  Woman — ^FaUure  of  HuBbaad  to  Join — 
Possession. — ^Where  a  married  woman  executes  and  delirers  a 
deed  to  her  lands  in  which  her  husband  does  not  Join,  and  puts  the 
yendee  in  actual  possession,  it  is  void  so  tar  as  it  attempts  to 
convey  title,  but  it  is  sufficient  to  show  the  nature  and  extent  of 
the  possession  of  the  vendee  under  the  deed,  and  where  he  enters 
upon  a  tract  of  land  under  such  deed,  and  claims  to  the  extent  of 
the  boundaries  of  it,  he  becomes  possessed  of  the  whole  bo  tar  as 
it  is  not  adversely  held  by  others. 

2.  Adverse  Possession — ^Deeds — Married  Women. — ^Where  one  is  in 
possession  of  a  tract  of  land  under  a  deed  from  a  married  woman, 
in  which  her  husband  did  not  Join,  and  claims  the  land  under 
such  deed,  his  possession  is  adverse  to  her  as  soon  as  she  be- 
comes discovert  by  the  death  of  her  h^Bband. 

8.  Limitation  of  Actions — Gonvejrance  by  Married  Woman — 
Champerty. — While  one  is  holding  land  conveyed  to  him  by  a  mar- 
ried woman  by  a  deed  in  which  her  husband  did  not  Join,  a  con- 
veyance made  by  her  of  such  lands  to  another,  after  she  becomes 
discovert,  is  champertous  and  void  and  does  not  stop  the  running 
of  the  statute  of  limitation  in  fkvor  of  the  one  holding  the  land 
adversely. 

4.  Limitation  of  Actions — Conveyance  by  Married  Woman. — ^If  a 
married  woman  ineffectually  attempts  to  convey  her  lands  by  the 
execution  and  delivering  of  a  deed,  in  which  her  husband  did  not 
Join,  and  puts  the  vendee  in  possession  her  right  of  recovery  of 
the  land  is  barred  unless  she  brings  an  action  within  three  years 
after  she  becomes  discovert. 

6.  Adverse  Possession. — One  holding  under  a  deed  purporting  to 
convey  a  tract  x>t  land  to  him  is  in  possession  of  the  mineral 
products  of  said  land,  unless  the  holding  of  the  minerals  has 
theretofore  been  separated  from  the  surface  of  the  soil  by  a 
previous  conveyance. 

J.  J.  MOORE  for  appeUant 

CHILDERS  &  CHILDERS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — AflSrming. 

In  the  year  1876  Berry  Ramey  bought  from  George 
W.  Spears  a  tract  of  land  in  Pike  county,  Kentucky,  con- 
taining about  three  hundred  (300)  acres,  and  paid  him 
for  it  by  conveying  to  him  another  tract  of  land.  There- 
after, or  before  Berry  Ramey  had  secured  a  deed  from 
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Spears  for  the  land,  he  died.  On  October  21,  1876, 
George  W.  Spears  conveyed  this  tract  of  land  to  Mazy 
C.  Barney,  the  widow  of  Berry  Barney.  Before  this  con- 
veyance was  made  to  her,  however,  she  had  remarried, 
and  had  married  one  Lewis  Elswick.  On  the  12th  day 
of  December,  1887,  Mary  C.  Elswick  (later  Bamey)  made 
a  deed  to  the  Virginia  Mining  and  Improvement  Com- 
pany, by  which  she  conveyed  to  them  the  coal  and  min- 
erals upon  a  part  of  this  land,  but  the  extent  of  that 
deed,  and  the  number  of  acres  embraced  in  it,  and  ex- 
tent of  the  minerals  that  were  conveyed  to  them  by 
that  deed,  does  not  appear,  as  the  deed  is  not  in  the 
record.  On  the  29th  day  of  March,  1897,  Mazy  C-  Els- 
wick made  a  deed  to  her  son,  Calvin  Bamey,  by  which 
she  conveyed  to  him  the  entire  body  of  land,  wluch  had 
been  conveyed  to  her  by  George  W.  Spear,  and  in  which 
she  made  no  reservation  or  exception  on  account  of  the 
coal,  oil,  gas,  or  any  minerals,  which  she  had  theretofore 
conveyed  to  any  one  else  in  said  land. 

Calvin  Bamey  was  at  that  time  living  in  a  house 
upon  the  land  with  his  family,  and,  after  receiving  this 
deed  from  his  mother,  continued  to  live  upon  the  land 
until  the  present  time.  At  the  time  Mazy  C.  Elswick 
conveyed  this  land  to  Calvin  Bamey  she  was  then  a  mar- 
ried woman,  living  with  her  husband,  Lewis  Elswick, 
who  did  not  join  in  the  deed  to  Calvin  Bamey.  It  ap- 
pears, however,  that  he  did  join  in  the  deed  made  by  her 
to  the  Virginia  Mining  and  Improvement  Company  on 
the  12th  day  of  December,  1887.  Lewis  Elswick  died  in 
1903  or  1904. 

After  the  death  of  Lewis  Elswick,  and  on  the  9th  day 
of  March,  1912,  Mazy  C.  Elswick  naade  a  special  war- 
ranty deed  to  the  Big  Sandy  Company,  by  which  she 
conveyed  to  them  all  of  the  coal  and  other  minerals  in, 
upon,  and  under  the  entire  tract  of  land,  which  she  had 
theretofore,  on  March  29th,  1897,  conveyed  to  Calvin 
Bamey. 

On  the  3rd  day  of  June,  1912,  Calvin  Bamey  filed  his 
petition  in  equity  against  the  Big  Sandy  Company,  in 
which  he  alleged  that  he  was  the  owner  and  in  the  ac- 
tual, adverse  possession  of  the  entire  tract  of  land,  and 
that  Mazy  C.  Elswick,  his  vendor,  had  made  a  deed  to 
the  Big  Sandy  Company,  in  which  she  had  conveyed  to 
it  the  coal,  oil,  salt  waters,  gases,  and  other  mineral 
products  in  said  land,  and  that  the  Big  Sandy  Corn- 
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pany  was  now  claiming  to  own  said  mineral  products 
by  virtue  of  the  said  deed,  and  that  same  was  a  cloud 
upon  his  title  and  the  vendable  value  of  his  land,  and 
prayed  that  this  deed  be  canceled  and  adjudged  to  be 
void.  The  Big  Sandy  Company  filed  an  answer  in  which 
it  admitted  the  ownership  and  actual  possession  of  tiie 
surface  of  the  land  described  in  the  petition  to  be  in  the 
plaintiff,  Calvin  Barney,  but  denied  that  he  was  the 
owner  of  the  coal,  salt  waters,  gas,  oil  and  other  min- 
erals in  said  land,  and  denied  that  the  deed  made  to  it 
by  Mazy  C.  Elswick  casts  a  cloud  upon  Calvin  Bamey's 
title  to  said  land  or  injured  its  vendible  value,  and  in 
the  second  paragraph  of  its  answer  it  claimed  to  be  the 
owner  of  the  coal,  salt  waters,  oils,  gas,  and  minerals 
in  said  land,  and  had  been  long  before  the  execution  of 
the  deed  to  it  by  Mazy  C.  Bamey  on  March  9,  1912,  and 
alleged  that  the  plaintiff,  Calvin  Bamey,  was  claiming 
to  be  the  owner  of  the  mineral  products  in  said  land, 
and  was  thereby  casting  a  cloud  upon  its  title,  and  ask- 
ing that  same  be  quieted.  Calvin  Bamey  filed  a  reply 
to  said  answer  in  which  he  traversed  all  of  the  aflSrma- 
tive  allegations  in  it.  Thereafter  Mazy  C.  Elswick  filed 
her  petition  to  be  made  a  party  to  said  suit,  in  which 
she  claimed  that  the  Big  Sandy  Company,  through  its 
agent,  N.  A.  Bamey,  had  procured  her  to  execute  the 
deed  to  the  Big  Sandy  Company  on  March  9,  1912,  by 
fraudulent  representations  to  her,  and  joined  in  the 
prayer  of  Calvin  Bamey  that  the  deed  be  canceled.  The 
petition  was  afterwards  filed  in  court  without  objec- 
tion, and  by  agreement  of  parties  the  affirmative  alle- 
gations in  it  were  considered  as  controverted  upon  the 
record.  Calvin  Bamey  submitted  deeds  showing  a  con- 
tinuous title  from  the  Commonwealth  of  Kentucky  for 
the  land,  down  to  Mazy  C.  Elswick.  Evidence  was  sub- 
mitted by  both  parties  upon  the  issue  as  to  fraud  in  the 
procurement  of  the  deed  by  the  Big  Sandy  Company  on 
March  9,  1912. 

Calvin  Bamey  also  testified  and  submitted  other  evi-' 
dence  conducing  to  show  that  he  had  been  in  the  adverse 
possession  of  the  land,  claiming  to  own  it  all  to  the  ex- 
tent of  the  boundaries  of  his  deed  from  Mazv  C.  Els- 
wick to  him  dated  March  29. 1P97,  until  th^  briniennfir  of 
this  suit.  He  also  filed  another  deed  from  Mazv  C.  Els- 
wick to  him  foi^  the  land,  executed  January  7, 1913,  after 

Digitized  by  VjOOQIC 


Big  Sandy  Company  v.  Eamey.  239 

the  filing  of  this  suit,  Lewis  Elswick,  her  husband^  ihav^ 
ing  died  before  the  execution  of  the  last  named  deed. 

The  Big  Sandy  Company  submitted  evidence  con- 
ducing to  show  that  Calvin  Bamey  ha4  never  claimed 
at  any  time  to  be  the  owner  of  the  coal,  oil,  gas,  and 
other  mineral  products  that  were  contained  in  the  land. 

The  Big  Sandy  Company  did  not  produce  any  deeds; 
showing  any  tittle  to  it  of  any  of  the  mineral  products 
in  the  land,  except  the  deed  from  Mazy  C.  Elswick  to 
it,  dated  March  9,  1912.  While  Calvin  Bamey,  in  his 
testimony,  stated  that  he  had  intormation  that  his 
mother.  Mazy  C.  Elswick,  had  at  some  time  or  other 
made  a  deed  to  some  one  conveying  the  mineral  products 
that  were  in  a  part  of  the  land  in  controversy,  and  while^ 
Mazy  C.  Elswick,  in  her  testimony,  said  that  she  had 
made  a  deed  at  some  time  or  other  by  which  she  con* 
veyed  the  mineral  products  in  the  land  to  some  one. 
Neither  does  any  otiier  witness  in  the  case  seem  to  know 
to  whom  said  deed  or  such  a  deed  was  executed. 

Upon  the  case  being  submitted  the  circuit  court  ad- 
judged that  the  deed  executed  by  Mazy  C.  Elswick  to 
the  Big  Sandy  Company,  dated  March  12,  1912,  was 
void,  and  that  same  is  a  cloud  on  the  right  and  title  of 
Calvin  Bamey  to  so  much  of  the  mineral  rights  and  es- 
tate conveyed  in  the  deed  as  were  not  included  in  the 
deed  made  by  Mazy  C.  Elswick  and  her  husband,  Lewis 
Elswick,  to  the  Virginia  Mining  and  Improvement  Com- 
pany, dated  December  12,  1887,  to  a  portion  of  the  land 
in  controversy,  and  that  the  deed  from  Mazy  C.  Elswick 
to  the  Big  Sandy  Company,  to  the  extent  indicated,  be 
set  aside  and  canceled,  and  furthermore  adjudged  that 
Calvin  Bamey  had  no  right  or  title  to  the  mineral  rights 
or  privileges  which  were  acquired  by  the  Virginia  Min- 
ing and  Improvement  Company  in  so  much  of  the  tract 
of  land  as  was  set  forth  and  described  in  the  deed  to  it 
by  Mazy  C.  Elswick  and  her  husband,  Lewis  Elswick, 
on  December  12,  1887. 

The  appellant,  Big  Sandy  Company,  took  exceptions 
to  this  judgment,  and  from  it  has  appealed  to  this  court. 
Calvin  Bamey,  who  is  the  appellee  here,  and  the  plain- 
tiff below,  has  not  appealed. 

This  court  has  often  held  that  where  one  holding  a 
patent,  deed,  or  title  bond  for  a  boundary  of  land,  and 
claiming  to  the  extent  of  the  boundaries  of  the  deed,  pat- 
ent, or  title  bond,  under  which  he  holds,  is  in  possession 

Digitized  by  VjOOQIC 


240  KENTUCKY  REPORTS.  [Vol.  162. 

of  the  whole  land  included  in  the  writing  so  far  as  it 
is  not  adversely  held  by  others.    (McLaurin  v.  Salmons, 

11  B.  M.,  96;  Beeble  v.  Coy,  9  B.  M.,  312;  Smith  v.  Lock- 
ridge,  3  Littell,  19 ;  Jones  v.  Childs,  2  Dana,  25 ;  Fox  v. 
Hinton,  4  Bibb,  559.) 

While  the  deed  executed  by  Mazy  C.  Elswick  to  Cal- 
vin Eamey  on  the  29th  day  of  March,  1897,  was  void 
and  did  not  divest  her  of  title,  because  she  was  at  that 
time  a  married  woman,  and  her  husband  did  not  join  in 
the  deed,  it  is  yet  sufficient  to  show  the  nature  and  the 
extent  of  the  possession  of  Calvin  Eamey. 

This  court  has  often  held  that  where  one  enters  upon 
a  tract  of  land  under  a  parol  purchase  or  gift,  and  holds 
by  actual,  open  possession,  claiming  it  as  his  own,  such 
possession  is  adverse  and  limitation  runs  from  that  date. 
(Comth.  of  Ky.  v.  Gibson,  85  Ky.,  666;  Wells  v.  Head, 

12  B.  M.,  156.) 

.  While  there  is  some  evidence  conducing  to  show,  by 
the  witness  N.  A.  Eamey,  that  Calvin  Eamey  did  not 
claim,  under  the  deed  from  his  mother,  the  ownership 
of  the  minerals  in  the  land,  this  evidence  is  contradicted 
by  other  evidence  conducing  to  show  that  he  claimed  to 
be  the  owner  of  the  entire  tract  of  land,  and  of  all  of  the 
mineral  products  in  it,  except  in  that  portion  of  the  land 
which  had  theretofore  been  conveyed  to  the  Virginia 
Mining  and  Improvement  Company,  by  deed  of  Decem- 
ber 12,  1887.  It  is  conceded  that  the  deed  from  Mazy  C. 
Elswick  and  her  husband  to  the  Virginia  Mining  and 
Improvement  Company  did  not  embrace  all  of  the  land, 
but  only  about  one-half  of  it,  and  at  the  time  Calvin 
Eamey  took  possession  of  the  land,  under  the  deed  from 
his  mother  on  the  29th  day  of  March,  1897,  there  is  no 
-evidence  to  show  that  he  did  not  intend  to  claim  and  to 
hold  the  surface  of  all  of  the  land  and  the  mineral 
products  in  all  of  the  land,  except  that  portion  which 
was  embraced  in  the  deed  to  the  Virginia  Mining  and 
Improvement  Company. 

The  possession  under  a  general  warranty  deed  of  a 
tract  of  land  is  the  possession  of  all  of  the  elements  of 
the  land  and  of  everything  underneath  the  surface,  un- 
less the  mineral  products  have  theretofore  been  sepa- 
rated from  the  ownership  of  the  surface  by  previous 
conveyance.  It  might  be  insisted  that  the  deed  from 
Mazy  C.  Elswick  to  Calvin  Eamey  of  March  29th,  1897, 
being  void  bv  reason  of  the  fact  that  the  husband  of 
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Mazy  C.  Elswick  did  not  join  with  her  in  the  deed,  would 
render  the  possession  of  Calvin  Barney  under  said  deed 
amicable  and  not  adverse  to  the  title  of  his  mother. 

In  the  case  of  Bankston,  &c.,  v.  Crabtree  Coal  Min- 
ing Company  (95  Ky.,  455),  a  case  wherein  the  hus- 
band of  a  married  woman  had  conveyed  the  wife's  land 
to  one  Woodruff,  and  in  which  deed  the  wife  only  joined 
in  the  attesting  clause  and  only  relinquished  her  dower 
in  the  land,  this  court  used  the  following  language: 

**It  is  evident  that  the  entry  of  Woodruflf  was  hostile 
to  the  title  of  the  female  appellant,  and  his  holding  ad- 
verse to  her.  But  for  her  disability  she  could  have  as- 
serted her  cause  of  action  immediately  upon  his  entry.*' 

The  case  of  O'Dell  v.  Little  (82  Ky.,  146)  was  a  case 
wherein  a  married  woman  had  conveyed  her  lands  to 
another,  and  her  husband  did  not  join  in  the  deed,  ex- 
cept to  sign  it,  his  name  at  no  place  being  mentioned  in 
the  deed  as  a  conveying  party,  and  the  vendee  took  pos- 
session under  the  deed,  this  court  held  that  the  posses- 
sion of  the  vendee  was  adverse  to  the  married  woman 
and  all  others,  from  the  beginning  of  the  possession,  be- 
cause the  right  of  entry  by  the  vendor  and  her  hus- 
band existed  at  the  date  of  the  possession  and  continued 
thereafter  without  interruption  until  barred  by  the 
statute  of  limitations.  It  seems  that,  although  the  hold- 
ings of  one  under  the  deed  of  a  married  woman,  in  which 
her  husband  did  not  join,  is  adverse  to  the  woman,  such 
adverse  holding  does  not  militate  against  her  right  to 
recover  the  lands  until  her  disability  of  coverture  has 
been  removed  for  three  years.  The  right  of  entry  of 
Mazy  C.  Elswick  upon  the  land  in  controversy  existed 
from  the  day  of  the  execution  of  her  deed  to  Calvin 
Barney;  his  possession  was  open,  notorious,  and  visible, 
and  has  so  continued  until  the  present  time. 

There  is  no  legal  impediment  to  a  married  woman 
maintaining  an  action  for  the  recovery  of  her  real  es- 
tate, and  since  the  enactment  of  Section  2128  of  the 
Kentucky  Statutes,  in  1894,  she  can  do  so  without  join- 
ing her  husband  with  her,  and  the  statute  of  limitations 
tolling  one's  right  to  maintain  an  action  for  the  recov- 
ery of  real  estate,  adversely  held,  after  fifteen  years,  is 
only  prevented  from  barring  her  right  of  recovery  in 
such  a  state  of  case  by  the  provisions  of  Sections  2506 
and  1510  of  the  Kentucky  Statutes. 
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Seotion  2506,  supra,  provides:  **If  at  the  time  the 
right  of  any  person  to  bring  an  action  for  the  recovery 
of  real  property  first  accrued,  such  person  was  an  in- 
fant, married  woman,  or  of  unsound  mind,  the  such  per- 
son, or  the  person  claiming  through  him,  may,  though  the 
period  of  fifteen  years  has  expired,  bring  tiie  action 
within  three  years  after  the  time  such  disability  is  re- 
moved.'* 

Section  2510,  supra,  provides:  **If  a  woman,  after 
she  arrives  at  the  age  of  twenty-one  years,  joins  with 
her  husband  in  the  conveyance  of  her  lands  or  chattels 
real,  and  acknowledges  the  conveyance  before  an  officer 
authorized  to  take  her  acknowledgment  of  the  convey- 
ance, no  action  shall  be  brought  by  her  for  the  recovery 
of  lands  or  chattels  real  mentioned  in  such  conveyance, 
unless  the  action  is  commenced  by  her  within  three  years 
after  she  becomes  discovert,  etc." 

Construing  the  two  sections,  supra,  and  Section  2505 
of  the  Kentucky  Statutes,  together,  it  seems  that  no 
action  can  be  brought  for  the  recovery  of  real  property 
unless  it  is  brought  within  fifteen  years  after  tiie  right 
to  institute  the  action  first  accrued,  but  if  at  the  time  a 
right  to  institute  an  action  for  the  recovery  of  real 
property  first  accrued  to  a  woman,  she  is  then  married, 
she  or  the  person  claiming  through  her,  may  maintain 
the  action  within  three  years  after  her  coverture  is  re- 
moved, although  more  than  fifteen  years  may  have  ex- 
pired since  the  accrual  of  the  right  of  action,  but  if  a 
married  woman,  who  is  twenty-one  years  of  age,  join 
with  her  husband  in  the  conveyance  of  her  lands,  and 
acknowledges  the  conveyance  before  an  officer  who  is 
authorized  to  take  her  acknowledgment  to  the  convey- 
ance, she  cannot  maintain  an  action  for  the  recovery  of 
the  lands  mentioned  in  the  conveyance  after  three  years 
from  the  time  she  becomes  discovert.  It  seems  that  the 
law-making  power  has  fixed  a  difficult  period  of  limita- 
tions to  the  right  of  married  women,  twenty-one  years 
of  age,  and  who  have  attempted  by  a  conveyance  which 
is  ineffectual  to  pass  her  title  to  her  lands,  to  maintain 
an  action  for  their  recovery,  from  that  class  of  them  who 
are  under  twenty-one  years  of  age,  and  who  have  made 
no  effort  to  convey  the  lands  which  they  seek  to  re- 
cover. Hence  this  court,  in  the  case  of  Bankston  v. 
Crabtree,  et  al.  (95  Ky.,  455),  held  that  where  a  married 
woman  attempted,  but  ineffectually,  to  convey  her  inter- 
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est  in  lands,  that  she  could  not  maintain  her  action  for 
the  recovery  of  the  lands  unless  the  action  was  instituted 
within  three  years  after  the  death  of  her  husband.  In 
the  case  of  Stephens  v.  McCormick  (5  Bush)  this  court 
said:  **That  if  the  married  woman  joined  with  her  hus- 
band in  the  conveyance,  and  after  his  death  sought  to 
recover  the  land  sold,  because  the  conveyance  was  de- 
fective as  to  her  and  ineffectual  to  pass  her  title,  that 
she  must  sue  within  three  years  from  the  removal  of 
her  coverture. 

In  O'Dell  V.  Little,  supra,  where  the  married  woman 
alone  conveyed,  her  husband  joining  in  the  deed  only  by 
signing  it,  and  it  being  ineffectual  to  pass  title,  this  court 
said:  **The  entry  was  under  the  wife  with  the  claim 
of  an  absolute  title  against  both  (husband  and  wife), 
and  therefore  the  action  must  have  been  brought  within 
three  years  after  the  husband ^s  death,  etc.*' 

There  is  no  doubt  that  Mazy  C.  Elswick  was  above 
twenty-one  years  of  age  when  she  executed  the  deed  to 
Calvin  Bamey,  dated  March  9,  1897,  and  that  she  ac- 
knowledged it  before  an  oflScer  authorized  to  take  her 
acknowledgment,  and  that  she  intended  by  the  deed  to 
vest  the  title  to  the  lands  in  Calvin  Bamey,  and  put  him 
into  the  possession  of  the  land  under  the  deed.  The  deed 
was  ineffectual  to  convey  her  title,  and  we  see  no  sub- 
stantial reason  between  the  principle  which  ought  to 
prevail  in  this  case,  where  the  husband  did  not  attempt 
to  join  in  the  deed,  and  the  case  of  O'Dell  v.  Little,  where 
he  ineffectually  attempted  to  join  in  the  deed,  and  ap- 
plying the  provisions  of  Section  2510,  supra,  to  this  case. 
Mazy  C.  Elswick 's  right  of  entry  upon  the  lands  in  con- 
troversy was  barred  several  years  before  she  executed 
the  deed  to  appellant,  which  is  sought  to  be  canceled  in 
this  case.  She  became  discovert  in  1903  or  1904,  and 
she  executed  the  deed  to  the  Big  Sandy  Company  in 
1912.  It  follows,  then,  that  at  the  time  she  executed  the 
deed  complained  of  by  appellee,  Calvin  Bamey  was  then 
in  the  notorious,  open,  and  visible  possession  of  the 
land  in  controversy,  holding  adversely  to  every  one  un- 
der a  deed  of  record,  and  since  Mazy  C.  Elswick  had 
failed  for  three  years  after  she  became  discovert  to 
claim  her  right  of  entry  upon  the  lands,  his  title  had  be- 
oome  complete  to  the  lands. 

Section  210  of  the  Kentucky  Statutes  provides: 
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^^That  all  sales  or  conveyances,  including  those  made 
under  execution,  of  any  land,  or  the  pretended  right  or 
title  to  same,  of  which  any  other  person  at  the  time  of 
such  sale,  contract  or  conveyance,  has  adverse  posses- 
sion,  shall  be  null  and  void.'' 

It  appearing  that  the  deed  from  Mazy  C.  Elswick  to 
the  appellant,  Big  Sandy  Company,  having  been  exe- 
cuted at  a  time  when  the  lands  and  the  minerals  in  that 
portion  of  it  not  conveyed  by  .the  deed  of  December  12, 
1887,  to  the  Virginia  Mining  and  Improvement  Company, 
were  in  the  adverse  possession  of  the  appellee,  Calvin 
Ramey,  the  deed  to  the  Big  Sandy  Company  was  cham- 
pertous  and  void,  so  far  as  it  undertook  to  convey  to 
the  Big  Sandy  Company  the  mineral  products  in  that 
portion  of  the  land  not  conveyed  by  the  deed  to  the  Vir- 
ginia Mining  and  Improvement  Company.  No  title 
passed  to  the  Big  Sandy  Company  by  reason  of  such 
deed  to  the  minerals  in  the  land  not  embraced  by  the 
deed  to  the  Virginia  Mining  and  Improvement  Com- 
pany. The  deed  to  the  Big  Sandy  Company  being  void^ 
and  no  actual  possession  held  under  it,  it  did  not  stop 
the  running  of  the  statute  of  limitations  in  favor  of  the 
possession  of  Calvin  Ramey,  which  continued  despite 
said  deed,  and  matured  his  title  before  the  bringing  of 
this  suit,  even  if  the  fifteen  year  statute  applied  in  this 
case,  instead  of  Section  2510,  supra. 

The  Big  Sandy  Company  claims  that  it  is  a  remote 
vendor  of  the  Virginia  Mining  and  Improvement  Com- 
pany, and  that  when  Mazy  C.  Elswick  and  her  husband, 
Lewis  Elswick,  sold  the  mineral  products  in  the  land, 
that  they  undertook  to  convey  to  the  Virginia  Mining 
and  Improvement  Company  all  of  the  minerals  embraced 
in  all  of  the  land,  but,  as  said  before,  the  appellant  even 
fails  to  show  that  it  is  a  vendee,  either  near  or  remote, 
of  the  Virginia  Mining  and  Improvement  Company,  and 
fails  to  show  its  contention  to  be  true  that  the  minerals 
in  all  of  said  land  were  sold  in  1887,  for  it  is  insisted 
that  the  deed  sought  to  be  canceled  herein  was  made  to 
correct  the  failure  of  the  deed  of  December  12,  1887,  to 
the  Virginia  Mining  and  Improvement  Company,  to  em- 
brace the  minerals  in  all  of  the  land.  It  appears  from 
the  evidence  that  there  is  about  three  hundred  acres  of 
land,  and  that  the  sale  to  the  Virginia  company  was 
made  at  seventy-five  ($0.75)  cents  per  acre,  and  the  total 
amount  which  Mazy  C.  Elswick  received    for    it    was 
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$155.00,  which  shows  very  clearly  that  the  representa- 
tives of  the  Virginia  Mining  and  Improvement  Com- 
pany did  not  at  that  time  understand  that  they  were 
buying  minerals  in  all  of  this  land,  but  in  only  about 
two  hundred  acres  of  it 

The  deed  sought  to  be  canceled  expresses  a  consid- 
eration of  $1.00  and  other  valuable  considerations,  and 
seems  to  have  been  procured  from  Mazy  C.  Elswick,  who 
is  an  old  and  uneducated  woman,  by  giving  to  her  ten 
dollars  in  money  to  execute  it,  through  the  influence  of 
her  nephew,  N.  A.  Bamey,  who  was  paid  fifty  dollars  by 
the  Big  Sandy  Company  to  procure  her  signature  to 
the  deed,  and  whom  she  testifies  represented  to  her  that 
die  Childers  boys  were  going  to  sue  Calvin  Bamey  and 
take  the  coal  and  minerals  in  the  land  away  from  him, 
if  she  did  not  sign  the  deed,  and  who  carefully  concealed 
from  her  the  fact  that  her  deed  made  to  the  Virginia 
Mining  and  Improvement  Company  in  1887  only  em- 
braced about  one-half  of  the  land  to  which  he  was  trying 
to  induce  her  to  make  a  deed  to  the  Big  Sandy  Company, 
and  that  she  was  induced  by  said  representations  to  ex- 
ecute the  deed  to  the  Big  Sandy  Company.  At  the  time 
the  deed  was  made  to  the  Virginia  Mining  and  Improve- 
ment Company  it  appears  that  she  was  then  living  in 
the  State  of  West  Virginia,  and  that  the  transaction  was 
conducted  by  one  Moses  Bamey. 

It  is  true  that  N.  A.  Bamey  contradicted  the  state- 
ments of  Mazy  C.  Elswick  as  to  how  she  was  induced  to 
sign  the  deed,  but  the  chancellor  below  heard  and  con- 
sidered all  of  this  evidence,  and  we  are  not  able  to  say 
that  the  evidence  is  not  suflScient  for  him  to  base  his 
opinion  upon,  that  the  deed  ought  to  be  canceled  for 
fraud  as  well  as  for  champerty. 

It  is,  therefore,  adjudged  that  the  judgment  appealed 
from  be  affirmed. 


Cherry f  et  aL  v.  C^ierry,  et  al. 

(Decided  January  20,  1915.) 

Appeal  from  Simpson  Circuit  Court. 

Land— Joint  Owners— Division.— Where  a  Joint  owner  of  land 
which  Is  In  possession,  desires  it,  the  other  Joint  owners  must 
eubmit  to  a  sale  of  it,  if  the  shares  are  worth  less  than  $100.00 
per  share,  or  If  It  cannot  be  divided  without  materially  impairing 
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its  value  as  a  whole,  or  the  Interest  of  the  ones  desiring  the  sale; 
but  if  the  shares  are  worth  more  than  $100.00  a  share  and  it  can 
be  divided  without  materially  impairing  the  value  of  it,  or  the 
interest  of  the  ones  desiring  it,  the  other  Joint  owners  must 
submit  to  a  division  at  It 

2.  Land— Division — Burden  of  Proof.— Prima  facie,  a  tract  of  land 
containing  159  acres  may  be  divided  into  three  parts  of  equal 
value  without  materially  impairing  its  value,  or  the  value  of 
either  interest  therein,  and  the  burden  of  proof  is  upon  the  party 
contending  that  it  is  not  divisible^ 

8.  Pleading— Answer  and  Counter  Claim— Caption. — ^An  answer  and 
counter  claim  should  be  so  denominated  in  the  caption,  but  if 
the  opposing  party  Joins  issue  upon  it,  without  objection,  the  de- 
fect is  waived,  and  if  the  pleadings  state  facts  constituting  it  a 
counter  claim,  it  will  be  considered,  although  it  is  not  eo  denom- 
inated in  the  caption. 

JOHN  J.  MILLIKEN  for  appellants. 
WHITESIDES  &  HOBDY  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Hxjbt — ^Eeversing. 

The  appellants,  Ann  Cherry  and  Laura  Cherry,  filed 
their  petition  in  equity  in  the  circuit  court  against  John 
W.  Cherry,  Mrs.  John  W.  Cherry,  and  Seymour  Smith, 
in  which  they  alleged  that  they  and  John  W.  Cherry 
were  the  joint  owners,  and  in  actual  possession,  of  a 
farm  containing  159  and  a  fraction  acres.  Ann  Cherry, 
Laura  Cherry,  and  John  W.  Cherry  each  owned  a  one- 
third  undivided  interest  in  said  farm.  It  also  appears 
from  the  petition  that  this  farm  was  purchased  by  the 
Cherrys  from  one  J.  A.  Elliott,  and  for  which  they  paid 
and  were  to  pay  the  sum  of  $4,729.26,  and  that  Ann 
Cherry  and  Laura  Cherry  had  fully  paid  their  part  of 
the  said  purchase  price  and  that  John  W.  Cherry  had 
paid  only  $510.66  of  his  one-third  part  of  the  purchase 
price,  and  that  he  yet  owed  the  sum  of  $1,100.00;  that 
the  vendor  had  a  lien  on  all  of  the  land  to  secure  the 
full  payment  of  the  unpaid  note,  and  that  Ann  Cherry 
and  Laura  Cherry  were  the  sureties  of  John  W.  Cherry 
upon  the  note  and  that  his  one-third  interest  in  the  land 
was  amply  suflScient  to  pay  all  of  the  note  in  full.  The 
note  had  been  transferred  by  J.  A.  Elliott  to  Seymour 
Smith,  who  is  now  the  owner  of  it. 

The  plaintiffs  alleged  that  the  farm  cannot  be  di- 
vided without  materially  impairing  its  value,  and  the 
value  of  the   interest  of  each  of  the  plaintiffs  therein. 
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They  filed  the  deed  from  J,  A.  Elliott  to  them,  and  John 
.W.  Cherry,  conveying  this  land  to  them,  with  the  peti- 
tion. They  prayed  in  their  petition  that  Seymour  Smith 
be  reqtiired  to  set  up  his  lien,  and  enforce  it  against  the 
one-tMrd  interest  in  the  land  owned  by  John  W.  Cherry, 
and  asked  for  a  sale  of  the  land  and  for  ia  division  among 
the  parties  entitled  to  it. 

John  W,  Cherry  filed  an  answer  in  which  he  alleged 
that  he  and  Ann  Cherry  and  Laura  Cherry  are  the  own- 
ers and  in  possession  of  the  tract  of  land  mentioned  in 
the  petition,  and  also  alleged  that  since  the  filing  of  the 
suit  he  had  paid  off  to  Seymour  Smith  the  balance  of  the 
purchase  money  due  on  said  land,  and  had  secured  the 
release  of  the  vendor's  lien  upon  the  land  to  secure  the 
payment  of  tiie  note.  He  also  denied  that  the  land  can 
not  be  divided  without  materially  impairing  its  value 
or  the  value  of  the  interests  of  either  of  the  plaintiffs 
therein,  and  asked  that  his  one-third  interest  in  value  in 
the  land  be  cut  off  and  allotted  to  him.  His  answer,  by 
agreement  of  parties,  was  taken  as  controverted  of  rec- 
ord. The  defendant,  Seymour  Smith,  did  not  appear  nor 
file  any  answer  in  the  case. 

The  parties  took  the  depositions  of  numerous  wit- 
nesses on  the  question  as  to  whether  or  not  the  land 
could  be  divided  without  material  injury  to  it  as  a 
whole,  or  to  the  interests  of  the  plaintiffs,  but  the  court 
was  not  enlightened  by  any  proof  as  to  whether  or  not 
John  W.  Cherry  had  paid  off  the  note  for  the  balance 
of  the  purchase  money  on  the  land,  or  had  secured  the 
release  of  the  vendor's  Uen  for  the  payment  of  the  pur- 
chase money  upon  the  land. 

The  caption  of  the  answer  oi  John  W.  Cherry  does 
not  contain  the  word  counter-claim,  but  his  answer  is  in 
all  its  essential  allegations  a  counter-claim  against  Ann 
Cherry  and  Laura  Cherry,  the  plaintiffs,  and  they  waived 
their  right  to  object  to  the  pleading  because  it  was  not , 
designated  in  the  caption  as  an  answer  and  counter- 
claim, by  agreeing  of  record  to  take  the  affirmative  alle- 
gations in  it  as  controverted  and  making  an  issue 
Siereon.  The  pleading  of  John  W.  Cherry  is  not  a  cross- 
petition  as  denominated  by  counsel  for  appellants,  be- 
cause a  defendant  cannot  have  a  cross-petition  against 
a  plaintiff.  (Civil  Code,  Sect.  96;  Grimes  v.  Grimes, 
88  Ky.,  20.) 
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The  case  was  submitted  in  the  court  below  and  re- 
sulted in  a  judgment  dismissing  the  entire  action,  with- 
out granting  any  of  the  relief  sought  by  either  party, 
and  to  this  judgment  Ann  Cherry  and  Laura  Cherry  ex- 
cepted, and  John  W.  Cherry  also  excepted,  and  the  case 
now  comes  to  this  court  upon  the  appeal  of  Ann  Cherry 
and  Laura  Cherry,  and  upon  a  cross-appeal  of  John  W. 
Cherry. 

The  petition  contains  all  of  the  allegations  necessary 
to  make  a  good  cause  of  action,  under  Section  490,  Sub- 
section 2,  of  the  Civil  Code,  and  under  said  section  the 
parties  who  jointly  own  real  estate  and  are  in  posses- 
sion of  same,  can  be  required,  at  the  suit  of  one  of  the 
joint  owners,  to  submit  to  either  a  division  of  the  land,  if 
the  share  of  each  owner  be  worth  more  than  $100.00,  and 
the  property  can  be  divided  without  materially  impairing 
its  value  or  the  value  of  the  plaintiff's  interest  therein; 
or  to  a  sale  of  the  property,  if  the  share  of  each  owner 
is  worth  less  than  $100.00,  or  the  property  cannot  be  di- 
vided without  materially  impairing  its  value,  or  the 
value  of  the  plaintiff's  interest  in  it. 

It  seems  from  the  record  that  the  chief  question  to 
be  determined  is,  as  to  whether  the  land  should  be  sold 
as  a  whole,  and  the  proceeds  divided  between  the  joint 
owners,  paying  out  of  the  interest  of  John  W.  Cherry 
the  balance  yet  due  upon  the  land  of  the  purchase  money, 
or  whether  the  land  should  be  divided  between  the  joint 
owners  and  a  lien  declared  to  be  upon  the  portion  al- 
lotted to  John  W.  Cherry  to  secure  the  payment  of  the 
balance  of  the  unpaid  purchase  money.  In  the  case  of 
McFarland  v.  Qarnett,  &c.  (10  E.,  91)  this  court,  in  re- 
gard to  a  division  of  a  tract  of  106  acrqs  of  land,  used 
the  following  language: 

"Undoubtedly  a  tract  of  land  containing  as  many  as 
106  acres  may  be  divided  without  materially  impairing 
its  value.  Prima  facie,  it  is  divisible  without  materially 
impairing  its  value,  and  the  burden  of  proof  is  on  the 
party  contending  contrariwise.''  In  the  case,  supra,  the 
division  mentioned  was  a  division  in  two  parts  of  a  tract 
of  land,  101  acres  in  one  part  and  5  acres  in  another. 
In  this  case  the  division  sought  is  a  division  into  three 
equal  parts,  as  to  value,  and  the  tract  of  land  contains 
159  acres  and  a  fraction  of  an  acre.  Prima  facie,  such 
a  division  can  be  had  of  this  tract  into  three  equal  parts 
as  to  value,  without  materially  impairing  the  value  of 
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the  tract  of  land  as  a  whole,  or  either  one  of  the  portions 
into  which  it  may  be  divided.  Sub-section  7  of  Section 
494,  of  the  Civil  Code,  provides:  *^A11  persons  inter- 
ested in  the  property  must  be  made  parties ;  and  if  ob- 
jection to  the  sale  be  made  by  the  defendant  having  a 
joint  interest,  his  share  shall  not  be  sold,  but  the  prop- 
erty may  be  divided  and  a  sale  of  the  share  of  those  de- 
siring it  may  be  ordered,  if  such  division  and  sale  can 
be  made  without  materially  impairing  the  value  of  the 
property  or  of  the  plaintiff's  interest  therein.'*  In  this 
case  John  W.  Cherry  asks  that  his  share  of  the  land  bef 
allotted  to  him,  and  alleges  in  his  answer  and  counter- 
claim that  such  a  division  can  be  made  without  materially 
impairing  the  value  of  the  property  or  the  interest  of 
Ann  Cherry  or  Laura  Cherry  therein.  The  burden  of 
the  proof  in  a  case  of  this  kind  is  clearly  upon  the  ones 
asking  a  sale  of  the  property  as  a  whole,  to  show  that  a 
division  of  it  cannot  be  had  without  materially  impairing 
its  value,  or  the  value  of  his  or  their  interests. 

The  plaintiffs,  Ann  Cherry  and  Laura  Cherry,  sub- 
mit the  testimony  of  fifteen  witnesses,  in  addition  to  the 
testimony  of  Ann  Cherry,  thirteen  of  which  witnesses 
state  that  it  is  their  opinion  that  the  land  cannot  be  di- 
vided so  as  to  allot  to  John  W.  Cherry  his  interest  in 
it  without  materially  impairing  its  value,  and  the  value 
of  the  interests  of  Ann  Cherry  and  Laura  Cherry,  but 
no  one  of  these  witnesses  gives  any  suflBcient  reasons 
upon  which  he  bases  his  opinion  that  a  division  of  the 
land  would  have  the  effect  that  he  insists  upon.  The 
chief  and  only  reason  which  they  give  is,  that  some  por- 
tions of  the  land  are  more  fertile  than  other  portions 
of  it,  but  this  should  not  be  any  obstacle  to  competent 
conunissioners  in  dividing  the  land,  or  allotting  to  each 
one  his  share  in  value.  While  John  W.  Cherry,  in  addi- 
tion to  himself,  submits  the  evidence  of  seven  witnesses, 
each  of  whom  testifies  that  in  his  opinion  the  land  could 
be  divided  by  allotting  to  John  W.  Cherry  his  interest 
in  value  in  it  without  impairing  the  value  of  the  tract 
or  the  interest  of  either  Ann  Cherry  or  Laura  Cherry  in 
it.  Th^  proof  also  shows  that  the  farm  is  situated  along- 
side of  a  public  highway,  which  runs  alongside  of  one 
side  of  it  for  about  one  mile  or  more. 

Taking  all  of  the  evidence  into  consideration,  it  seems 
that  Ann  Cherry  and  Laura  Cherry  have  failed  to  dem- 
onstrate by  proof  that  a  division  of  this  tract  of  land 
would  result  in  any  material  impairment  of  the  value  of 

Digitized  by  VjOOQIC 


250  KENTUCKY  EEPOBTS.  [Vol.  162. 

the  tract  as  a  whole,  or  of  the  interest  of  either  of  theml 
in  it. 

Ann  Cherry  and  Laura  Cherry  being  sureties  of  John 
W.  Cherry  upon  his  note,  as  is  alleged  in  the  petition,  and 
not  denied,  they  had  a  right  to  maintain  an  action 
against  him  to  require  payment  of  the  note,  and,  as  same 
was  a  lien  upon  the  land,  to  require  Seymour  Smith  to 
enforce  the  lien,  and  to  have  John  Cherry's  interest  in 
the  land  subjected  to  the  payment  of  the  note,  before 
their  interest  in  the  land  should  be  subjected  to  its  pay- 
ment 

It  is,  therefore,  adjudged  that  the  judgment  in  this 
case  be  reversed,  both  upon  the  original  and  cross-aj)- 
peal,  and  that  it  be  remanded,  with  directions  to  the 
court  below  to  render  a  judgment  that  the  interest  of 
John  W.  Cherry  be  allotted  to  him  in  said  land,  and  that 
commissioners  be  appointed  for  that  purpose.  The  court 
should  also  adjudge  that  the  owner  of  the  balance  of  the 
unpaid  purchase  money  note  has  a  lien  upon  all  of  the 
shares  in  the  land  to  secure  the  payment  of  said  note, 
but  that  the  portion  allotted  to  John  W.  Cherry  is  pri- 
marily liable  for  it,  and  the  interest  of  Ann  Cherry  and 
Laura  Cherry  can  only  be  subjected  to  the  payment  of 
the  portion,  if  any,  remaining  unpaid  after  the  portion 
in  the  land  of  John  W,  Cherry  is  exhausted.  The  owner 
of  said  note  should  be  required  by  proper  proceedings 
to  either  release  Ann  Cherry  and  Laura  Cherry,  and  the 
lien  upon  their  shares,  in  the  land  from  the  payment  of 
said  note,  or  else  proceed  forthwith  to  enforce  the  collec- 
tion of  the  note.  After  the  allotment  to  John  W.  Cherry 
of  his  one-third  in  value  of  the  land,  the  court  should  then 
decree  the  sale  of  the  remaining  shares,  or  a  division  of 
same  between  appellants  as  the  owners  may  still  desire. 


Veal  V.  Commonwealth. 

(Decided  January  20,  1915.) 

Appeal  from  Calloway  Circuit  Court 

Criminal  Law— Trial— MlBdemeanor— Absence  of  Defendant — ^A 
defendant  in  a  misdemeanor  case  may  be  tried  in  his  absence, 
where  his  failure  to  appear  is  his  own  voluntary  act,  and  does 
not  grow  out  of  a  denial  of  that  right. 

Criminal  Law — Continuance — Grounds — Sickness  of  Accused. — 
Where  the  Commonwealth  permits  the  accused  at  the  first  call- 
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ing  of  his  case  to  show  without  contradiction  that  he  is  too  sick 
to  be  present  or  to  manage  his  defense,  he  is  entitled  to  a  con- 
tinuance so  as  to  give  him  an  opportunity  to.  exercise  his  con* 
stitutional  right  of  being  present  at  the  trial,  and  the  probability 
of  the  absence  of  the  principal  witness  for  the  Commonwealth  if  a 
continuance  was  granted  could  in  no  way  afTect  this  right 

JOHN  RYAN  for  appellant 

JAMBS  OARNETT,  Attorney  General,  and  DENNY  P.  SMITH, 
Commonwealth's  Attorney,  for  appellee. 

Opinion  op  the  Court  by  William  Boqsbs  Clay, 
Commissioner — ^BeversiRg. 

Appellant,  Oussie  Veal,  was  arrested  on  a  warrant 
from  the  Calloway  County  Court,  charging  him  with 
violating  the  local  option  law  by  selling  whiskey  to  J. 
Wavil  Wade.  He  was  convicted  in  that  court  and  fined 
$65.  From  the  judgment  of  conviction  he  appealed  to 
the  circuit  court,  where  he  was  again  adjudged  guilty 
and  his  fine  fixed  at  $100.  From  that  judgment  this  ap- 
peal is  prosecuted. 

The  principal  error  relied  on  is  the  failure  of  the 
trial  court  to  grant  a  continuance.  When  the  case  was 
called  in  the  circuit  court,  appellant  filed  the  aflfidavit 
of  a  reputable  physician,  who  stated  that  he  had  exam- 
ined appellant,  and  that  he  was  confined  to  his  room  with 
malarial  fever,  and  was  unable  to  be  present  at  the 
trial.  This  affidavit  was  supplemented  by  the  affidavit 
of  appellant,  who  stated  substantially  the  same  facts, 
and  also  the  facts  to  which  he  would  testify  if  present 
The  Commonwealth  did  not  undertake  to  controvert  the 
statements  contained  in  these  affidavits  with  reference 
to  appellant's  illness,  but  filed  a  counter-affidavit  to 
the  effect  that  the  principal  prosecuting  witness,  who  was 
a  resident  of  Tennessee,  was  confined  in  jail  at  that  time ; 
that  if  the  case  was  continued  beyond  the  August  term 
his  sentence  would  expire  and  he  would  return  to  his 
native  State,  and  would  not  be  present  at  the  trial ;  that 
a  conviction  could  not  be  secured  without  the  testimony 
of  this  witness.  On  this  showing,  the  trial  court  refused 
a  continuance,  and  permitted  appellant's  affidavit  to  be 
read  as  his  deposition. 

It  is  true  that  a  defendant  in  a  misdemeanor  case  may 
be  tried  in  his  absence,  where  his  failure  to  appear  is 
his  own  voluntary  act  and  does  not  grow  out  of  a  de- 
nial of  that  right.    Criminal  Code,  Sec.  184;  Common- 
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wealth  V.  Cheek,  1  Duvall,  26;  Walston  v.  Com.,  106 
S.  W.,  224,  32  Ky.  Law  Eep.,  535.  However,  there  is  a 
broad  distinction  between  such  a  case  and  a  case  like 
that  under  consideration,  where  the  accused  desires  to 
be  present  and  insists  on  that  right.  The  Constitution 
provides: 

*^In  all  criminal  prosecutions  the  accused  has  the 
right  to  be  heard  by  himself  and  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation  against  him ;  to  meet 
the  witnesses  face  to  face,  and  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor.  *'  Constitu- 
tion, Sec.  11,  Bill  of  Eights. 

It  will  thus  be  seen  that  the  right  of  the  accused  to 
be  heard  by  himself  and  counsel,  and  to  meet  his  wit- 
nesses face  to  face  is  not  a  mere  formal  right  which  may 
be  dispensed  with  without  prejudice  to  the  accused,  but 
is  a  substantial  right  granted  by  the  Constitution  itself, 
and  should  not,  therefore,  be  denied.  It  will  not  do 
to  say  that  the  accused  was  guilty,  and  was,  therefore, 
not  prejudiced.  His  guilt  was  a  question  for  the  jury 
and  not  for  the  court,  and  on  the  question  of  his  guilt 
he  had  the  undeniable  right  to  be  present  and  be  heard 
by  the  jury.  This  is  not  a  case  where  evidence  pro  and 
con  on  the  question  of  appellant's  illness  was  heard  by 
the  trial  court,  and  it  cannot  be  said  that,  under  the  facts 
presented,  there  was  no  abuse  of  discretion  in  refusing 
to  grant  the  continuance.  It  is  a  case  where  the  evi- 
dence introduced  by  the  appellant  on  the  question  of 
his  illness  was  not  controverted  by  the  Commonwealth. 
His  right  to  a  continuance  depended  alone  on  his  illness, 
and  inability  to  be  present,  and  the  probability  of  the 
absence  of  the  principal  witness  for  the  Commonwealth 
if  a  continuance  was  granted  could  in  no  way  affect  the 
right  to  a  continuance  if,  as  a  matter  of  fact,  appellant 
was  sick  and  unable  to  be  present  at  the  trial. 

In  the  recent  case  of  Ehrlich  v.  Commonwealth,  131 
Ky.,  680,  the  court  said : 

**When  the  Commonwealth  permits  a  defendant,  at 
the  first  calling  of  his  case,  to  show,  without  contradic- 
tion, that  he  is  too  sick  to  be  present  or  to  manage  his 
defense,  then  we  think  he  is  entitled  to  a  continuance 
of  the  case,  so  as  to  give  him  an  opportunity  to  exercise 
his  constitutional  right  of  being  present  at  the  trial,  to 
confront  the  witnesses  who  accuse  him,  and  to  hear  their 
testimony.** 
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The  facts  of  this  case  bring  it  within  the  rule  above 
announced,  and  we,  therefore,  conclude  that  the  trial 
court  erred  to  the  prejudice  of  the  appellant  in  refusing 
the  continuance  asked  for. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 


Falb  Gty  Construction  Company  v.   Fiscal  Court  of 
Wolfe  County. 

(Decided  January  20,  1916.) 

Appeal  from  Wolfe  Circuit  Court. 

CHARLiBS  CARROLL  and  M.  M.  LOGAN  for  appeUant. 

S.  MONROB  NICKBLL,  G.  C.  ALLEN  and  IRA  M.  NICKELL  for 
^ppeUee. 

Response  by  Chief  Justice  Milleb — Overruling  pe- 
tition for  rehearing. 

The  opinion  inadvertently  stated  that  the  second  in- 
stalhnent  of  $2,500.00  for  the  building  of  Stage  **A^'  of 
the  court  house  was  due  appellant  and  should  be  paid. 
(160  Ky.,  623,  636.) 

The  first  contract  was  valid  and  the  first  payment 
of  $3,500.00  was  properly  paid;  but  the  remaining 
$2,500.00  will  not  be  due  until  Stage  **A''  shall  have 
been  finished.  As  that  has  not  been  shown  by  the  record, 
the  clause  in  the  opinion  on  page  636  reading,  **and  the 
second  installment  of  $2,500.00  for  the  building  of  Stage 
'A'  is  due  the  appellant,  and  should  be  paid  out  of  the 
insurance  inoney  on  hand  and  set  apart  for  that  pur- 
pose," is  withdrawn. 

Petition  for  a  rehearing  overruled. 


LomsviDe  &  Nashville  Railroad  Company  v.  MitchelL 

(Decided  January  21,  1916.) 

Appeal  from  Knox  Circuit  Court. 

1.     Carriers—Action  Against  for  Injury  to  Passenger  or  His  Prop- 
erty— ^Jurisdiction. — ^Under  Section  73  of  the  Civil  Code  of  Prao- 
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tice  an  action  against  a  carrier  for  injury  to  a  passenger  or  his 
property  must  be  brought  in  the  county  in  which  the  carrier 
resides,  or  in  which  the  passenger  or  his  property  is  injured,  or 
in  which  he  resides,  if  he  reside  in  a  county  into  which  the 
carrier  passes;  and  by  Section  83  of  the  Code  several  causes  of 
action  may  be  united  if  each  affect  all  the  parties  to  the  action, 
may  be  brought  in  the  same  county  and  may  be  prosecuted  by 
the  same  kind  of  action. 

2.  Action — ^Misjoinder — Practice. — ^The  question  of  a  misjoinder  of 
actions  may  be  raised  by  a  motion,  under  Section  86  of  the  Civil 
Code  of  Practice,  to  require  the  plaintiff  to  elect  which  of  the 
actions  he  will  prosecute. 

3.  Pleading — ^Demurrer. — ^A  demurrer  to  a  petition  cannot  enlarge 
the  allegations  of  the  petition  by  reciting  extraneous  facts  in  the 
demurrer. 

4.  Jurisdiction — Pleading — ^Demurrer. — ^Where  a  petition  stated  three 
causes  of  action,  one  of  which  could  be  maintained  in  the 
county  wherein  the  action  was  brought,  a  special  demurrer  to 
the  Jurisdiction  was  properly  overruled,  because  the  court  had 
Jurisdiction  over  one  of  the  causes  of  action  stated  in  the  peti- 
tion. 

5.  Domicile — Residence. — Residence  indicates  permanency  of  occu- 
pation, as  distinct  from  lodging,  or  boarding,  or  temporary  occu- 
pation; it  does  not  include  as  much  as  domicile,  which  requires  an 
intention  combined  with  residence. 

6.  Domicile — Residence. — One  may  seek  a  place  for  the  purpose  of 
pleasure,  or  business,  or  of  health;  if  his  intent  be  to  remain,  it 
becomes  his  domicile;  if  his  intent  be  to  leave  as  soon  as  his  pur- 
pose is  accomplished,  it  is  his  residence. 

7.  Negligence. — Under  a  general  allegation  of  negligence,  any  negli- 
gence may  be  shown;  but  where  specific  acts  of  negligence  are 
relied  upon,  they  must  be  proved  as  alleged  to  sustain  a  re- 
covery. 

8.  Carriers — Passengers — Injuries  to. — ^A  carrier  is  responsible  for 
injuries  received  by  a  passenger  in  the  course  of  his  transpor- 
tation, which  might  have  been  avoided  or  guarded  against  by  the 
exercise  of  extraordinary  vigilance,  aided  by  the  highest  skill; 
and  this  caution  and  vigilance  must  necessarily  be  extended  to 
all  the  agencies  and  means  employed  by  the  carrier  in  the  trans- 
portation of  the  passenger. 

9.  Carriers — ^Passengers — Burden  of  Proof. — ^When  the  passenger  has 
proved  his  injury  as  the  result  of  a  breakage  in  the  car  or  the 
wrecking  of  the  train  on  which  he  was  being  carried,  the  burden 
is  then  cast  upon  the  carrier  to  show  that  the  accident  was  due 
to  a  cause  or  causes  which  the  exercise  of  the  utmost  skill  and 
foresight  could  not  prevent. 

10.  Verdict— When  Verdict  for  $10,000  Not  Excessive.— Where  a  pas- 
senger was  injured  in  a  railroad  accident  to  such  an  extent  that 
he  was  broken  in  health;  permanently  injured  in  his  lungs;  his 
nervous  system  broken  down;  his  eyesight  affected;  his  speech 
materially  changed;  the  upper  and  middle  lobes  of  his  lung  con- 
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aolidated,  which  may  lead  to  tuberculosis;  his  heart  and  bowels 
affected,  a  verdict  of  |10,000.00  is  not  excessive,  although  no 
bones  of  the  passenger  were  broken. 
11^  Argument  of  Counsel. — Statements  made  by  appellee's  counsel  in 
argument  are  not  gi'ounds  for  a  reversal,  unless  they  were  preju- 
dicial to  the  appeUant. 

BENJAMIN  D.  WARFIELD  and  BLACK,  BLACK  &  OWENS  for 
appellan* 

J.  M.  ROBSION  for  appeUee. 

Opinion  of  the  Coubt  by  Chief  Justich  Miller — 
Affinning. 

On  April  9,  1913,  the  appellant  furnished  Mitchell, 
the  appellee,  a  box  car  in  which  to  remove  his  house- 
hold effects  and  personal  property  from  Barbourville, 
in  Knox  county,  to  Point  Levell,  in  Garrard  county. 
Mitchell  paid  $318.00  for  the  use  of  the  car,  and  was  re- 
quired to  buy  a  passenger  *8  ticket,  although  he  rode 
in  the  car  which  was  loaded  with  his  household  effects, 
farming  implements,  kitchen  and  dining-room  furni- 
ture, some  lumber,  four  pigs  in  a  crate,  and  five  head  of 
cattle  and  a  calf  fenced  off  in  one  end  of  the  car. 

The  car  thus  loaded  was  placed  in  the  middle  of  an 
ordinary  freight  train  and  carried  to  Corbin,  where  it 
was  put  into  a  new  train,  consisting  of  forty-six  loaded 
cars,  Mitchells  car  being  placed  next  to  the  engine. 

When  the  train  reached  Round  Stone  Creek,  near 
Livingston,  in  Bockcastle  county,  from  some  unex- 
plained reason  Mitchells  car  telescoped  the  tender, 
causing  a  bad  wreck. of  Mitchell's  car.  The  draw-head 
was  pulled  out  of  the  car  and  Mitchell  received  severe 
internal  injuries,  although  no  bones  were  broken,  and 
his  property  was  badly  damaged. 

He  brought  this  action  in  Knox  county,  and  recov- 
ered a  verdict  and  judgment  of  $10,000.00  for  personal 
injuries;  $350.00  for  doctors'  bills,  medicines,  nursing, 
&c.;  and  $500.00  for  damage  to  and  loss  of  his  property, 
making  a  total  recovery  of  $10,850.00.  From  that  judg- 
ment the  company  prosecutes  this  appeal,  and  for  a  re- 
venal  relies  upon  the  following  grounds :  (1)  The  Knox 
Circuit  Court  had  no  jurisdiction  of  the  action;  (2)  no 
negligence  upon  the  part  of  the  appellant  was  shown; 
(3)  the  verdict  was  excessive;  (4)  misconduct  of  plain- 
tiff's counsel  upon  the  trial;  and  (5)  error  in  the  first 
three  instructions. 
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1.  The  contract  of  shipment  was  made  in  Knox 
county;  the  accident  occurred  in  Rockcastle  county,  while 
Mitchell  was  on  his  way  to  Garrard  county.  Appellant 
contends  that  Mitchell  had  left  Knox  county  for  the  pur- 
pose of  removing  to  and  living  in  Garrard  county. 

Section  73  of  the  Code,  which  fixes  the  venue  of 
actions  against  a  common  carrier,  reads  as  follows: 

"Excepting  the  actions  mentioned  in  Section  75,  an 
action  against  a  common  carrier,  whether  a  corporation 
or  not,  upon  a  contract  to  carry  property,  must  be 
brought  in  the  county  in  which  the  defendant,  or  either 
of  several  defendants,  resides;  or  in  which  the  contract 
is  made;  or  in  which  the  carrier  agrees  to  deliver  the 
property.  An  action  against  such  carrier  for  an  injury 
to  a  passenger,  or  to  other  person  or  his  property,  must 
be  brought  in  the  county  in  which  the  defendant,  or 
either  of  several  defendants,  resides;  or  in  which  the 
plaintiff  or  his  property  is  injured;  or  in  which  he  re- 
sides, if  he  reside  in  a  county  into  which  the  carrier 
passes.** 

Section  83,  relating  to  joinder  of  actions,  provides, 
in  part,  that  **  several  causes  of  action  may  be  united, 
if  each  affect  all  the  parties  to  the  action,  may  be  brought 
in  the  same  county,  and  may  be  prosecuted  by  the  same 
kind  of  action.** 

Appellant  concedes  that  the  Knox  Circuit  Court  had 
jurisdiction  to  try  the  appellee's  claim  for  injury  to 
itiis  property,  because  the  contract  to  carry  said  prop- 
erty was  made  in  Knox  county.  It  insists,  however,  that 
the  Knox  Circuit  Court  had  no  jurisdiction  over  the 
other  two  claims,  for  personal  injuries,  and  for  doctor's 
bills,  medicines,  nursing,  &c-,  because,  under  Section 
73  of  the  Code  mpra,  an  action  against  a  carrier  for  an 
injury  to  a  passenger,  or  his  property,  must  be  brought 
in  the  county  in  which  the  defendant  resides,  or  in  which 
the  plaintiff  or  his  property  is  injured,  or  in  which  he 
resides,  if  he  resides  in  a  counjy  into  which  the  carrier 
passes.  Mitchell  and  his  property  were  injured  in  Rock-v 
castle  county ;  the  appellant  resides  in  Jefferson  county, 
wherein  its  chief  office  is  located;  and  it  contends  that 
Mitchell  resided  in  Garrard  county  at  the  time  te  re- 
ceived the  injuries  to  himself  and  his  property. 

Proceeding  upon  the  theory  that  there  was  a  nus- 
joinder  of  causes  of  action,  appellant  attempted  to  raise 
that  question  by  filing  a  speaking  demurrer  to  the  peti- 
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tioiu  This  demurrer  interposed  an  objection  to  the 
jmisdiction  of  the  court  to  take  cognizance  of  and  try 
the  three  causes  of  action  set  up  in  the  petition,  and  al- 
leged that  Mitchell  was  not  a  resident  of  Kiiox  county 
at  the  time  the  injuries  were  inflicted,  or  when  the  peti- 
tion was  filed,  but  that  he  was  a  resident  of  Garrard 
county,  through  which  the  appellant  then  and  at  all 
times  since  operated  a  railroad,  its  chief  office  being  in 
Jefferson  county. 

The  special  demurrer  was  properly  overruled,  for 
two  reasons:  First,  because  a  demurrer  cannot  eiiarge 
the  allegations  of  a  petition  by  reciting  extraneous 
facts.  Section  92  of  the  Civil  Code  of  Practice  says: 
'*A  special  demurrer  is  an  objection  to  a  pleading  which 
shows  that  the  court  has  no  jurisdiction  of  the  defend-  * 
ant,  or  of  the  subject  matter  of  the  action/*  The  peti- 
tion does  not  show  the  facts  relied  upon  to  defeat  the 
jurisdiction,  and  those  facts  cannot  be  shown  by  recit- 
ing them  in  the  demurrer,  as  was  here  attempted.  In 
the  second  place,  the  Knox  Circuit  Court  clearly  had  jur- 
isdiction of  the  claim  for  injury  to  Mitchell's  property; 
and,  since  the  special  demurrer  was  to  the  jurisdiction 
generally,  it  was  properly  overruled  because  the  Knox 
Circuit  Court  had  jurisdiction  over  one  of  the  causes  of 
action  stated. 

Appellant  could  have  raised  the  question  of  mis- 
joinder of  actions  by  making  a  motion  under  Section 
85  of  the  Civil  Code  of  Practice,  to  require  the  appellee 
to  elect  which  of  the  actions  he  would  prosecute.  Met- 
calfe V.  Johnson,  151  Ky.,  826.    But  this  it  failed  to  do. 

Appellant  did,  however,  subsequently  raise  the  ques- 
tion of  the  jurisdiction  of  the  court,  in  its  answer,  by 
alleging  that  Mitchell  was  a  resident  of  Garrard  county 
at  the  time  of  the  accident;  and  upon  that  allegation 
issue  was  joined  and  evidence  taken.  The  only  evidence, 
however,  upon  the  question  of  residence  was  that  of 
Mitchell.  He  testified  that  he  had  kept  house  in  Bar- 
bourvifle  for  several  years;  that  in  February,  1912,  he 
had  bought  a  farm  in  Garrard  county;  and  having  diffi- 
culty in  securing  a  satisfactory  tenant,  he  respolved  to 
go  to  the  farm  temporarily,  in  the  spring  of  1913,  for 
the  purpose  of  making  some  needed  repairs  and  im- 
provements upon  the  farm. 

Mitchell  was  a  traveling  salesman  for  the  Crescent 
Milling.  Company,  and,  expecting  to  continue  his  work 
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in  the  territory  embracing  Knox  county,  he  had  rented 
his  Barbourville  house  for  the  summer,  with  the  agfree- 
ment  that  his  tenant  would  surrender  it  in  the  fall.  Dur- 
ing his  absence  Mitchell  reserved  one  room  of  his  Bar- 
bourville house  for  storage  purposes;  and  he  further 
avowed  that  at  the  time  of  the  accident  and  the  trial  he 
was  City  Clerk  of  Barbourville,  the  county  seat  of  Knox 
county. 

Appellant  offered  an  instruction  submitting  to  the 
jury  the  issue  as  to  Mitchell's  residence,  but  the  circuit 
court  refused  to  give  it,  upon  the  ground  that  the  evi- 
d-ence  upon  that  issue  was  all  one  way,  and  showed  that 
Mitchell  was  a  resident  of  Knox  county  at  the  time  of 
the  accident. 

We  are  of  opinion  there  was  no  error  in  this  ruling. 
Mitchell  testified,  without  contradiction,  that  his  intended 
sojourn  in  Garrard  county  was  to  be  temporary,  and  only 
for  the  purpose  of  caring  for  his  farm  in  that  county, 
and  that  his  returning  to  Barbourville  in  the  fall  was 
arranged  for  with  his  tenant  before  he  left  Barbour- 
ville. 

'*  Residence  indicates  permanency  of  occupation,  as 
distinct  from  lodging,  or  boarding,  or  temporary  occu- 
pation. It  does  not  include  as  much  as  domicile,  which 
requires  an  intention  combined  with  residence.    •    •    • 

**One  may  seek  a  place  for  purpose  of  pleasure,  of 
business,  or  of  health.  If  his  intent  be  to  remain  it  be- 
comes his  domicile;  if  his  intent  be  to  leave  as  soon  as 
his  purpose  is  accomplished,  it  is  his  residence.'*  Bou- 
vier's  Diet. 

The  only  evidence  upon  this  issue  shows  that  Mitchell 
never  intended  to  reside  in  Garrard  county. 

Applying  this  rule  to  the  uncontradicted  facts  shown 
by  Mitchell's  testimony,  he  was  a  resident  of  Knox 
county,  and  the  Knox  Circuit  Court  had  jurisdiction  to 
try  all  the  causes  of  action  set  forth  in  the  petition. 

2.  Appellant  insists  that  it  can  be  liable  only  in 
case  negligence  is  shown  upon  the  part  of  its  servants 
and  employes,  and  that  the  proof  in  this  case  wholly 
fails  to  show  negligence;  and,  further,  that  the  petition 
rested  the  plaintiff's  case  upon  a  charge  of  negligence 
in  furnishing  him  a  car  that  was  greatly  out  of  repair, 
dangerous  And  unsafe,  while  the  proof  shows  the  acci- 
dent is  unexplained,  or  at  least  was  not  caused  by  a  de- 
fective car. 
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Appellant,  however,  states  the  case  too  strongly  in 
its  own  behalf,  since  there  was  proof  that  the  car  was 
old  and  rotten;  that  it  had  an  old,  worn,  cracked  and 
broken  draw-head;  and  that  the  draw-head  had  been 
pnlled  from  the  broken  and  rotten  timbers  of  the  car. 

Unquestionably  the  rule  is,  that,  under  a  general 
allegation  of  negligence,  any  negligence  may  be  shown ; 
but  where  specific  acts  of  negligence  are  relied  upon, 
they  must  be  proved  as  alleged,  in  order  to  sustain  a 
recovery.  But  here  there  was  evidence  to  sustain  the 
negligence  specifically  charged. 

Appellant  insists  that  the  accident  occurred  by  the 
breaking  of  the  air  hose  which  automatically  set  the 
brakes  on  the  engine,  and  that  the  momentum  of  the 
heavy  train  caused  by  its  movement,  caused  the  slack  in 
the  train  to  be  taken  up,  and  Mitchell's  car  to  be  thrown 
against  the  engine  in  the  way  above  described.  Appel- 
lant would  explain  the  breaking  of  the  hose  by  suggest- 
mg  that  it  was  cut  by  a  tramp  riding  on  the  train.  There 
is  no  evidence,  however,  even  tending  to  support  the 
suggestion. 

Appellee  explains  the  accident  by  saying  that  the 
weight  of  the  train  pulled  the  draw-head  out  of  the  rotten 
sill,  and  the  draw-head  also  broke;  that  this  caused  the 
train  to  part,  and  the  hose  or  air-line  was  thereby 
broken  and  the  brakes  automatically  applied  to  the  en- 
gine, whereupon  the  train  ran  against  the  engine  and 
tore  up  the  car,  as  above  indicated. 

It  is  sufficient  in  this  connection  to  say  that  there  was 
evidence  upon  both  sides  of  the  charge  that  the  car  was 
defective ;  and  that  being  true,  the  decision  of  that  ques- 
tion was  for  the  jury. 

A  common  carrier  of  passengers  is  bound  to  provide 
for  their  safety,  so  far  as  human  care,  skill  and  fore- 
sight are  capable  of  securing  that  end.  Morgan  v.  C.  & 
0.  Ry.  Co.,  127  Ky.,  435, 15  L.  R.  A.  (N.  S.),  790, 16  Ann. 
Cas.,  608;  C.  &  0.  Ry.  Co.  v.  Burke,  147  Ky.,  694,  Ann. 
Cas.  1913  D.,  208;  4  R.  C.  L.,  p.  1144. 

As  was  said  by  Mr.  Justice  Harlan,  in  Pennsylvania 
Railway  Co.  v.  Roy,  102  U.  S.,  451 : 

"He  (the  carrier)  is  responsible  for  injuries  received 
by  passengers  in  the  course  of  their  transportation, 
which  might  have  been  avoided  or  guarded  against  by 
the  exercise  upon  his  part  of  extraordinary  vigilance, 
aided  by  the  highest  skill.    And  this  caution  and  vigi- 
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lance  must  necessarily  be  extended  to  all  the  agencies 
and  means  employed  by  the  carrier  in  the  transportation 
of  the  passenger.  Among  the  duties  resting  upon  him  is 
the  important  one  of  providing  cars  and  vehicles  ade- 
quate ;  that  is,  sufficiently  secure  as  to  strength  and  other 
requisites  for  the  safe  conveyance  of  passengers.  That 
duty  the  law  enforces  with  great  strictness.  For  the 
slightest  negligence  or  fault  in  this  regard,  from  which 
injury  results  to  the  passenger,  the  carrier  is  liable  in 
damages.*^ 

This  rule  as  to  the  full  duty  of  the  carrier  to  the 
passenger  is  supported  by  the  decisions  of  this  court  in 
Kentucky  Central  R.  R.  Co.  v.  Thomas,  79  Ky.,  160,  42 
Am.  Rep.,  208;  Davis  v.  Paducah  Light  &  Hy.  Co.,  113 
Ky.,  267,  and  cases  supra. 

And,  the  injury  having  been  shown,  the  burden  is 
upon  the  carrier  to  show  that  it  could  not  have  pre- 
vented it  by  the  exercise  of  the  utmost  skill  and  fore- 
sight. 

In  Morgan  v.  C.  &  0.  Ry.  Co.,  supra,  the  rule  was 
stated  as  follows: 

*'When  the  passenger  has  proved  his  injury  as  the 
result  of  a  breakage  in  the  car  or  the  wrecking  of  the 
train  on  which  he  was  being  carried,  whether  the  de- 
fect was  in  the  particular  car  in  which  he  was  riding 
or  not,  the  burden  is  then  cast  upon  the  carrier  to  show 
that  it  was  due  to  a  cause  or  causes  which  the  exercise 
of  the  utmost  human  skill  and  foresight  could  not  pre- 
vent. And  the  carrier  in  this  connection  must  show,  if 
the  accident  was  due  to  a  latent  defect  in  the  material 
or  construction  of  the  car,  that  not  only  could  it  not  have 
discovered  the  defect  by  the  exercise  of  such  care,  but 
that  the  builders  could  not  by  the  exercise  of  the  same 
care  have  discovered  the  defect  or  foreseen  the  result.*' 

The  petition  having  charged  that  the  car  furnished 
Mitchell  was  defective,  and  sustained  that  charge  by 
proof,  there  was  a  case  for  the  jury,  and  appellant's 
motion  for  a  peremptory  instruction  was  properly  over- 
ruled. 

3.  Was  the  verdict  excessive!  This  ground  relates 
principally,  if  not  entirely,  to  the  recovery  of  $10,000.00 
for  personal  injuries;  the  size  of  the  two  smaller  re- 
coveries is  not  seriously  questioned. 

Mitchell  was  37  years  of  age,  and  had  been  earning 
about  $1,500.00  net  annually  for  several  years.    And,  al- 
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though  no  bones  were  broken,  he  was  knocked  uncon- 
scions,  and  was  confined  to  the  house  for  about  six 
weeks.  His  principal  injury  was  caused  by  a  blow  upon 
the  chest  and  bowels,  which  injured  him  internally, 
causing  him  to  expectorate  blood  from  his  lungs.  Ac- 
cording to  Mitchell's  testimony,  he  is  broken  in  health; 
permanently  injured  in  the  lungs ;  his  nervous  system  is 
broken  down;  his  eyesight  affected;  his  speech  is  ma- 
terially changed;  all  of  said  injuries  having  resulted 
from  the  injury  to  his  back,  hip,  legs,  bowels  and  lungs. 
He  has  been  unable  to  do  any  work  since  the  accident; 
and,  according  to  Dr.  Jones,  who  examined  him  about  six 
weeks  after  the  accident,  and  shortly  before  the  trial, 
the  air  did  not  go  into  the  upper  lobe  or  middle  lobe  of 
the  left  lung,  thereby  causing  a  consolidation  of  that 
organ,  which  may  lead  to  tuberculosis.  Dr.  Jones  further 
testified  that  he  treated  Mitchell  for  his  bowels,  lungs 
and  heart ;  that  his  heart  was  very  weak  at  times ;  that 
his  bowels  were  **dead;'*  and  his  left  hand  was  cold  and 
clammy,  indicating  tuberculosis.  Before  the  accident 
Mitchell  weighed  from  176  to  180  pounds ;  at  the  time  of 
the  trial  he  weighed  about  140  pounds.  Although  no 
bones  were  broken,  this  proof  tends  strongly  to  support 
Mitchell's  claim*  that  his  injuries  are  serious  and  per- 
manent. 

There  was  some  medical  proof  introduced  by  the 
appellant  to  the  effect  that  Mitchell's  injuries  were  more 
feigned  than  serious,  but  that  was  a  question  for  the 
jury  to  pass  upon.  If  MitcheH's  injuries  were  as  bad 
as  they  were  outlined  by  him  and  Dr.  Jones,  and  the 
jury  had  a  right  to  believe  them,  we  are  not  prepared 
ito  say  that  the  verdict  is  palpably  against  the  weight  of 
the  evidence.    L.  &  N.  E.  R.  Co.  v.  Mitchell,  87  Ky.,  327. 

4.  The  misconduct  of  counsel  for  appellee  consisted 
in  his  making  the  following  statements  in  his  argument 
to  the  jury,  which  were  objected  to  by  counsel  for  ap- 
pellant: 

**1.  If  the  jury  waits  till  one  of  your  fellows 
come  in  hero  and  admit  that  anything  wrong  happened, 
we'd  all  bo  in  the  grave.  (Defendant  objects.)  Well, 
that's  the  fact. 

'*2.  Yes,  you  get  on  one  of  these  trains  and  go  any- 
where and  there's  a  wreck  and  the  employes  come  in 
here  and  they  are  looking  everywhere,  they  look  at  the 
brakes,  the  hand-holds,  the  wheels  and  everything. 
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**3.  The  railroad  is  in  fault  or  Mathew  Mitchell  is 
in  fault;  a  thing  like  this  cannot  happen  without  one  or 
the  other  is  in  fault  Now  where 's  Mathew  Alitchell  in 
fault? 

**4.  You  can  ridicule  Mathew  Mitchell,  but  it*s  my 
honest  judgment,  gentlemen,  tibat  you'll  not  see  Mathew 
Mitchell  above  the  dirt  twelve  months  from  today,  (Ob- 
jection.) That's  my  honest  judgment,  gentlemen,  from 
the  evidence  of  Dr.  Doxier  and  Dr.  Jones. 

**A.  What,  would  you  go  through  with  the  pain  and 
suffering  he  has  endured  and  what  pain  and  suffering  he 
will  endure? 

*'B.  If  he  goes  to  his  grave  by  the  result  of  this 
injury  this  verdict  is  the  end  of  it;  if  he  lives  throughout 
his  Me  to  endure  this  pain  and  suffering  this  verdict 
is  the  end  of  it.    Bring  a  verdict  that  means  something.'' 

While  some  of  these  statements  were  not,  strictly 
speaking,  entirely  relevant  to  the  questions  at  issue, 
they  were  not  prejudicial. 

5.  Aside  from  the  contention  that  there  should  have 
been  a  peremptory  instruction  for  the  reasons  above 
stated,  no  serious  or  substantial  objections  are  made  to 
the  instructions  given.  In  their  brief  counsel  for  appel- 
lant make  some  minor  objections  of  the  first  three  in- 
structions, but  they  are  more  critical  than  substantial. 
In  requiring  appellant  to  exercise  only  ordinary  care  in 
inspecting  its  cars,  the  instructions  were  more  favorable 
to  appellant  than  the  authorities  above  cited  warranted. 

Judgment  aflSrmed. 


Equitable  Life  Assurance  Society  v.  O'Connor's    Ad- 
*  ministrator. 

(Decided  January  21,  1916.) 

Appeal  from  Jeflferson  Circuit  Court 
(Common  Pleas  Branch,  Number  Four). 

1.  Insurance — Insurable  Interest— What  Constitutes  Interest  In  Hu- 
man Life. — ^The  relationship  of  uncle  and  nephew  or  niece  Is  not 
of  itself  sufficient  to  constitute  an  insurable  interest  upcm  the 
part  of  either  in  the  life  of  the  other  where  there  Is  no  reason- 
able ground  ot  expectation  of  support  to  be  furnished  by  the  afl- 
snred  to  the  other. 
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2.  InBurance — Insurable  Interest — ^Wagering  Policies  in  General. — 
Where  the  assignment  of  a  policy  of  insurance  was  contemplated 
at  the  time  It  was  procured  to  be  issued,  the  first  and  all  subse- 
quent premiums  to  be  paid  by  the  assignee,  and  he  to  receive 
the  proceeds  of  the  policy,  and  the  assignee  lacks  insurable  inter- 
est in  the  life  of  the  insured,  the  assignment  is  void,  barring 
recovery  by  the  assignee  from  the  insurer;  and  the  policy  Itself 
is  void,  preventing  a  recovery  by  the  personal  representative  of 
the  Insured,  from  the  insurer.  Such  an  arrangement  is  a  mere 
colorable  evasion  of  the  prohibition  against  wagering  contracts, 
violative  of  a  sound  public  policy,  and  unenforceable  in  the 
courts. 

HUMPHREY,  MIDDLETON  &  HUMPHREY  for  appeUant. 

DAVID  R.  CASTLEMAN  and  PRYOR  &  CASTLEMAN  for  ap- 
pellee. 

Opikion  of  the  Court  by  Judge  Hannah — ^Reversing. 

In  1904  Mary  O'Connor,  at  the  solicitation  of  her 
uncle,  John  O'Connor,  procured  a  policy  of  insurance 
on  the  life  of  John  O'Connor  to  be  issued  by  the  Equita- 
ble life  Assurance  Society.  Her  parents  were  dead ;  but 
she  was  not  only  self-supporting,  but  was  also  earning 
sufficient  to  make  some  provision  for  her  future ;  and  an 
investment  in  the  form  of  a  policy  of  life  insurance  upon 
her  uncle's  life  was  recommended  to  and  urged  upon  her 
by  him,  as  a  safe  way  of  accumulating  her  surplus  earn- 
ings. 

It  was  arranged  between  them  that  she  was  to  pay 
the  first  and  all  succeeding  premiums  on  the  policy  and 
was  to  have  the  entire  proceeds  thereof  at  O^Connor's 
death.  The  policy  was  issued  payable  to  the  estate  of 
the  insured,  and  a  few  days  thereafter  he  assigned  it  to 
Mary  O'Connor.  She  continued  to  pay  the  premiums 
thereon  until  1912,  when  O'Connor  died. 

Upon  his  death  she  made  proof  of  claim  and  applied 
to  the  assurance  society  for  payment  of  the  policy.  The 
society  paid  to  her  $497.15,  the  total  of  the  premiums 
she  had  paid,  but  declined  to  pay  the  face  of  the  policy 
upon  the  ground  that  she  had  no  insurable  interest  in 
the  life  of  her  uncle,  and  that  the  policy  was,  therefore, 
void. 

John  O'Connor's  administrator  brought  this  action  in 
the  Jefferson  Circuit  Court  against  the  assurance  society 
to  reoover  the  amount  of  the  policy,  upon  the  theory  that 
the  policy  itself  was  valid,  but   that   the    assignment 
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thereof  to  Mary  O'Connor  was  invalid.  There  was  a 
verdict  and  judgment  in  favor  of  plaintiff  in  the  sum  of 
$502.85,  being  the  amount  of  the  policy,  one  thousand 
dollars,  less  $497.15,  the  total  of  the  premiums  paid  by 
Mary  O'Connor  and  restored  to  her  by  the  insurer. 
The  defendant  appeals. 

1.  The  relationship  of  uncle  and  nephew  or  uncle 
and  niece  is  not  in  itself  sufficient  to  constitute  an  in- 
surable interest  upon  the  part  of  either  in  the  life  of  the 
other,  where  there  is  no  reasonable  ground  of  expecta- 
tion of  support  to  be  furnished  by  the  assured  to  the 
other.  Hess'  Admr.  v.  Segenfelter,  127  Ky.,  348,  105 
S.  W.,  476,  32  R.,  225,  128  A.  S.  R.,  343,  14  L.  R.  A. 
(n.  s.),  1172;  Woods  v.  Woods,  130  Ky.,  162,  113  S.  W., 
79,  19  L.  R.  A.  (n.  s.),  233;  Metropolitan  Ins.  Co.  v. 
Elison,  72  Kan.,  199,  115  A.  S.  R.,  189,  7  Ann  Cas.  909, 
3  L.  R.  A.  (n.  s.),  934.  Mary  O'Connor,  therefore,  had  no 
insurable  interest  in  the  life  of  her  uncle,  John  O'Connor. 

2.  It  is  also  well  settled  that  where  the  assignment 
of  the  policy  was  contemplated  at  the  time  it  was  pro- 
cured to  be  issued,  the  first  and  all  subsequent  premiums 
to  be  paid  by  the  assignee,  and  he  to  receive  the  entire 
proceeds  of  the  policy,  the  assignment  is  void  a^  be- 
tween the  insurer  and  the  assignee,  where  the  latter 
lacks  insurable  interest  in  the  life  of  the  insured.  Stein- 
back  V.  Diepenbrock,  158  N.  T.,  24,  44  L.  R.  A.,  417,  70 
A.  S.  R.,  424,  52  N.  E.,  662;  Powell  v.  Dewey,  123  N.  C, 
103,  68  A.  S.  R.,  818;  Keystone  v.  Morris,  115  Pa.,  46, 
2  A.  S.  R.,  572;  Brockway  v.  Mutual  Life,  9  Fed.,  249; 
Ilinton  V.  Mutual  Reserve,  135  N.  C,  314,  65  L.  R.  A,, ' 
161,  102  A.  S.  R.,  545;  Metropolitan  Ins.  Co.  V.  EKson, 
supra. 

3.  But  this  contest  is  between  the  personal  repre- 
sentative of  the  insured  and  the  insurer,  and  not  be- 
tween the  assignee  and  the  insurer. 

The  authorities  are  in  conflict  as  to  whether  the  pol- 
icy itself  is  invalid,  so  as  to  prevent  a  recovery  thereon 
by  the  personal  representative  of  the  insured,  where  the 
assignment  of  the  insurance  contract  was  contemplated 
at  the  time  it  was  procured  to  be  issued,  and  where  the* 
assignee,  having  no  insurable  interest,  is  to  pay  the  first 
and  all  subsequent  premiums  and  to  receive  the  proceeds 
of  the  policy. 

But  this  court  has  adopted  the  rule  that  in  such  case 
the  policy,  although  in  form  originally  issued  to  the  in- 
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sured,  having  been  in  fact  procured  for  the  benefit  of 
one  having  no  insurable  interest,  is  therefore  invalid 
from  its  inception;  such  assignment  of  the  policy  being 
a  mere  colorable  evasion  of  the  prohibition  against 
wagering  contracts. 

The  rule  that  in  such  case  the  policy  itself  is  invalid 
was  announced  by  this  court  in  Bromley's  Admr.  v. 
Washington  Life  Insurance  Company,  122  Ky.,  402,  92 
S.  W.,  17,  121  A.  S.  E.,  467, 12  Ann  Cas.  685,  5  L.  E.  A. 
(n,  8.),  747.. 

;  In  that  case,  Bromley  made  an  arrangement  with 
pne  Bates  whereby  the  latter  was  to  pay  the  former 
$75.00  and  they  were  to  obtain  insurance  policies  on 
Bromley's  life,  payable  to  his  estate,  which  policies 
Bromley  was  to  assign  to  Bates,  he  to  pay  the  first  and 
qU  subsequent  premiums,  and  to  have  the  proceeds  of 
the  policies ;  Bates  having  no  insurable  interest  in  Brom- 
ley's  life. 

The  court  in  that  case  quoted  from  Steinback  v.  Die- 
penbrock,  supra^  the  following  language:  *^The  inten- 
tion of  the  parties  procuring  the  policy  would  determine 
its  character,  which  the  courts  would  unhesitatingly  de- 
clare in  accordance  with  the  facts,  reading  the  policy  and 
the  assignment  together  as  forming  part  of  one  trans- 
action.*' 

The  court  then  said  that  if  the  policies  in  question 
had  been  made  payable  directly  to  Bates  they  would 
have  ?been  void,  because  he  had  no  insurable  interest  in 
Bromley's  life;  and  the  issual  of  the  policies  payable  to 
Bromley  and  assignment  by  him  to  Bates  being  a  mere 
evasion  of  the  prohibition  against  wagering  contracts, 
could  not  operate  to  validate  that  which  was  invalid. 

In  the  Bromley  case  the  court  said : 

**It  is  conceded  that  if  the  policies  under  this  ar- 
rangement had  been  made  payable  to  Bates,  they  would 
have  been  void,  as  he  had  no  insurable  interest  in  the 
life  of  Bromley.  But  it  is  insisted  that  as  they  were 
made  payable  to  Bromley's  estate  and  were  assigned 
by  him  to  Bates,  only  the  assignment  is  void  and  that 
his  administrator  should  recover  from  the  insurance 
company.  There  would  be  force  in  this  if  the  policies 
had  been  delivered  to  Bromley  and  the  assignment  to 
Bates  had  been  a  subsequent  and  independent  transac- 
tion. But  the  proof  leaves  no  doubt  that  Bromley  did 
not  contemplate  insuring  his  life  for  the  benefit  of  his 
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estate  at  any  time.    He  contemplated    simply    getting 
$75.00  out  of  the  arrangement.'* 

There  is  some  proof  in  this  record  that  O'Connor 
had  the  policy  in  his  own  possession  for  a  short  time  be- 
fore it  was  assigned  to  Mary,  his  niece;  and  appellee 
administrator  lays  great  stress  upon  this,  contending 
that  this  case  is  thereby  taken  out  of  the  rule  announced 
in  the  Bromley  case.  The  evidence  of  Mary  O'Connor 
and  the  agent  who  delivered  the  policy  is  that  the  policy 
was  delivered  to  Mary  by  the  agent  when  she  paid  the 
first  -premium,  and  this  evidence  is  uncontradicted.  But 
the  matter  of  delivery  of  the  policy  is  immaterial.  The 
material  thing  was  that  O'Connor,  like  Bromley,  never 
had  any  purpose  to  insure  his  life  for  the  benefit  of  his 
estate;  and  the  assignment  of  the  policy  by  him  to  his 
niece  was  not  an  independent  transaction  originating 
and  executed  after  the  insured  had  taken  out  a  policy 
on  his  life,  payable  to  his  estate,  in  good  faith,  for  the 
benefit  of  his  estate.  That  assignment  was  made  by  him 
pursuant  to  the  arrangement  contemplated  at  the  time 
the  policy  was  procured  to  be  issued,  and  constituted  an 
evasion  of  the  prohibition  against  the  taking  of  insur- 
ance by  persons  having  no  insurable  interest  in  the  life 
of  the  insured. 

Such  transactions  are  obnoxious  to  the  law,  and  vio- 
lative of  a  sound  public  policy;  invalid  in  their  incep- 
tion, and  unenforceable  in  the  courts.  Metropolitan  Ins. 
Co.  V.  Elison,  supra.  O'Connor's  administrator,  there- 
fore, was  not  entitled  to  recover  any  amount  upon  the 
policy  in  question. 

Judgment  reversed. 


Hatchett  v.  Blacketer. 

(Decided  January  21,  1915.) 

Appeal  from  Washington  Circuit  Court. 

Damagea— Detaining  Female  Against  Her  Will.— The  attempted 
crime  of  fornication  and  adultery  when  accompanied  with  taking 
and  detaining  the  female  against  her  will  is  a  complete  offense 
under  the  statute,  and  being  so  it  is  actionable  at  common  law, 
and  by  Section  466  Kentucky  Statutes. 

Damages— Detaining  Female  Against  Her  Will— What  Constitutes 
Such  Detention.— The  laying  of  hands  upon  a  woman  and  squeez- 
ing her  breasts  was  such  taking  and  detaining  as  contemplated 
by  statute. 
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3.     Damages. — An  unaccomplished  purpose  can  only  be  determined 
by  surrounding  circumstances. 

W.  F.  GRIGSBY  and  J.  W.  S.  CLEMENTS  for  appellant. 

W.  C.  McCHORD  and  WM.  F.  NEIKIRK  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Aflarming. 

This  action  was  by  the  appellee  to  recover  $10,000 
damages  for  mental  anguish  and  physical  pain  .  suf- 
fered as  the  result  of  an  alleged  unlawful  and  felonious 
assault  and  battery,  committed  by  the  appellant  in  tak- 
ing and  detaining  her  against  her  will  with  intent  to 
have  carnal  knowledge  of  her.  In  addition  to  the  di- 
rect charge  of  assault  and  battery,  the  petition  sets 
forth  all  the  facts  which  Section  1158  of  the  Kentucky 
Statutes  declares  are  suflScient  to  constitute  the  offense 
of  **  unlawfully  taking  and  detaining  a  woman  against 
her  will.'*  The  appellee  recovered  a  verdict  and  judg- 
ment for  $500. 

Appellant  first  insists  that  facts  denounced  by  that 
statute  are  not  actionable — ^that  they  amount  to  noth- 
ing more  than  an  attempt  to  commit  a  crime.  Yet,  it 
is  a  fact  that  the  attempted  crime  of  fornication  or 
adultery,  when  accompanied  with  taking  and  detaining 
a  female  against  her  will,  is  a  complete  offense  under 
the  statute.  It  being  an  offense  against  the  statute,  it 
is  actionable  at  common  law.  City  of  Henderson  v. 
Clayton,  57  S.  W.,  1 ;  Sutton  v.  Wood,  120  Ky.,  30;  Clay- 
ton V.  Henderson,  103  Ky.,  228 ;  Smith  v.  National  Coal 
Co.,  135  Ky.,  671. 

But^  aside  from  the  common  law,  a  violation  of  a 
statute  is  rendered  actionable  by  Section  466  of  the  Ken- 
tucky Statutes,  which  is  as  follows: 

**A  person  injured  by  violation  of  a  statute  may  re- 
cover from /the  offender  such  damages  as  may  be  sus- 
tained by  reason  of  the  violation,  although  a  penalty  or 
forfeiture  be  imposed  by  the  statute/* 

In  addition  to  showing  facts  constituting  a  violation 
of  the  statute,  the  petition,  as  above  stated,  alleges  an 
assault  and  battery.  If  there  was  misjoinder,  and  we 
do  not  mean  to  so  hold,  the  appellant  made  no  motion 
to  elect,  ^nd  did  not  demur  to  the  petition;  in  fact,  he 
took  no  steps  in  the  lower  court  to  avail  himself  of  the 
errors  he  now  complains  of. 
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The  next  argument  of  appellant  is  in  the  nature  of  a 
demurrer  to  the  evidence. 

The  appellee  testifies  that  appellant  came  to  her 
house  one  morning  in  her  husband's  absence^  and  sug- 
gested to  her  that  she  married  too  young;  '* there  are 
lots  of  them  don't  marry  for  love,  you  know  what  they 
marry  for."  After  an  interval  he  asked  to  see  her 
baby's  picture.  *'Well,"  he  says,  '*it  don't  favor  either 
of  you ;  his  chin  and  forehead  that  is  all,  and  the  mouth 
part  is  like  you,  and  that  is  the  pretty  part,  and  he  laid 
his  hand  on  my  face  and  it  fell  right  down  on  viy 
shoulder  and  breast  and  he  squeezed  my  breast,  and  then 
I  ran  from  him  and  told  him  to  get  out — ^I  knocked  his 
hand  oflF  that  way — ^I  pushed  him  away — ^I  stood  at  the 
table;  I  didn't  faiow  what  to  do,  it  scared  me  so  bad 
that  I  didn't  know  what  to  do."  She  thep  teiUs  of  how 
he  begged  her  not  to  tell  her  husband  about  it,  and  then 
left,  and  how  she  cried,  and  of  appellant's  return  two 
or  three  times  that  morning  with  such  trifling  excused 
for  the  return  as  wanting  to  get  her  mail,  etc.,  but  really 
to  beg  hei  not  to  tell  her  husband.  The  husband  re- 
turned at  noon  and  she  inunediately  made  the  facts 
known  to  him.  They  went  to  the  home  of  her  father- 
in-law  that  evening,  where  the  information  was  again 
given,  and  six  days  afterwards  tins  suit  was  filed. 

The  appellant  admits  going  into  the  house  and  re- 
turning once  that  morning,  but  he  denies  any  such  con- 
versation, or  laying  of  hands  on  her,  or  squeezing  her 
breast,  and  says  there  was  nothing  said  about  telling 
her  husband. 

The  testimony  of  appellee  is  suflScient  to  sustain  an 
action  for  assault  and  battery.  Ragsdale  v.  Ezell,  49 
S.  W.,  775  (not  reported) ;  McQee  v.  Vanover,  148  Ky., 
737. 

Moreover,  the  laying  of  hands  upon  the  woman  and 
squeezing  her  breast  was  a  taking  and  detaining  of  her 
against  her  will.  Evans  v.  Commonwealth,  79  Ky.,  415 ; 
Malone  v.  Commonwealth,  91  Ky.,  307 ;  Paynter  v.  Com- 
monwealth, 55  S.  W.,  687  (not  reported) ;  Jones  v.  Com- 
monwealth, 121  Ky.,  266;  McKay  v.  Commonwealth,  145 
Ky.,  451. 

But  appellant  insists  that  he  was  entitled  to  a  per- 
emptory instruction,  because  her  proof  did  not  show  that 
his  purpose  was  to  have  carnal  knowledge  of  her.  Pro- 
posals indicating  this  purpose  may  be  made  by,  indi- 
rection and  the  look  and  manner  accompanying  it  are 
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as  expressive  as  the'  words.  The  appellee  testifies  that 
soon  after  he  came  in  *'he  tried  to  see  how  bad  he  could* 
talk  to  me,'*  and  there  can  be  no  doubt  of  her  belief  as( 
to  his  nnlawful  purpose.  His  subsequent  conduct^  and 
other  suggestive  remarks  about  the  mail  on  his  return 
visits  that  morning,  are  circumstances  which  the  jury- 
were  entitled  to  consider  in  determining  his  purpose.  An 
unaccomplished  purpose  can  only  be  ascertained  by  the 
surrouncttng  circumstances.  We  are  of  the  opinion  that 
the  court  properly  refused  the  peremptory  instruction. 

Appellant  argues  that  the  acts  complained  of  were 
nothing  more  than  a  harmless  caressing,  and  that  this 
court  ought  not  to  permit  such  an  incident  to  be  con- 
verted into  a  serious  statutory  offense*  In  the  first 
place,  that  question — the  purpose — ^was  for  the  jury. 
They  heard  the  witnesses  and  it  was  their  province  to 
say  whether,  under  the  evidence,  his  purpose  was  un- 
lawful. No  doubt,  the  jury  would  have  given  more  con- 
sideration to  this  argument  if  the  appellant  had  gi\  on 
testimony  in  support  of  it,  but  he  denies  there  was  a 
caress  of  any  sort ;  says  he  did  not  touch  her  nor  use  an 
improper  word  of  any  sort  to  her.  It  is  a  simple  ques- 
tion of  veracity  between  the  man  and  woman.  If  hor 
story  is  true,  then  we  believe  the  jury  made  no  mistake 
as  to  his  purpose.  Under  the  evidence,  we  feel  that  we 
are  not  authorized  to  disturb  the  verdict. 

The  judgment  is  aflSrmed. 


BurrUy  et  al.  v.  Stepp. 

(Decided  January  21»  1915.) 

Appeal  from  Pike  Circuit  Court. 

1.  Contracts — Sale  of  Standing  Trees — Statute  of  Frauds. — Under 
Sub-section  IZ,  (Section  1409,  Kentucky  Statutes,  no  contract  for 
the  sale  of  standing  trees  shall  he  enforclble  unless  the  same 
or  some  memorandum  thereof  Is  In  writing,  signed  by  the  parties. 

2.  Contracts — Sale  of  Standing  Trees — ^Brands. — Sub-section  14  of 
the  same  Section  does  not  limit  application  of  Sub-section  13. 
Under  this  Section,  when  the  written  contract  Is  executory  and 
the  trees  contracted  are  branded  by  the  owner,  or  with  his 
consent,  then  the  sale  has  the  same  force  as  a  recorded  sale 
of  land. 

J.  S,  CLINB  for  appellants. 

ROSCOE  VANOVER  for  appellee. 
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Opinion  of  the  Court  by  Judge  Nunn — ^Affirming. 

Appellants  sued  the  appellee  to  recover  damages  for 
breach  of  contract.  The  contract  was  verbal,  and  by  it 
appellants  claim  to  have  purchased  of  appellee  a  num- 
ber of  standing  trees  on  a  certain  boundary  of  land  de- 
scribed in  the  petition.  They  say  that  the  trees  were 
purchased  in  contemplation  of  immediate  severance 
from  the  soil.  The  lower  court  sustained  a  demurrer  to 
the  petition  and  the  question  on  this  appeal  is,  whether 
a  verbal  contract  of  this  character  is  enforcible 

In  Byassee  v.  Eees,  4  Met.,  372,  it  was  held  that  a 
sale  of  standing  trees  in  contemplation  of  immediate 
separation  from  the  soil  is  a  constructive  severance  of 
them,  and  they  pass  as  chattel,  and,  therefore,  the  con- 
tract of  sale  is  not  within  the  Statute  of  Frauds.  Ap- 
pellants insist  that  this  is  still  the  law  in  Kentucky,  and 
to  support  the  contention,  they  cite  the  following  more 
recent  cases,  all  of  which  adhere  to  the  rule  laid  down 
in  the  Byassee  case:  Pilford  v.  Dotson  (1899),  106  Ky., 
755;  Wiggins  v.  Jackson  (1903),  24  Ky.  L.  R.,  2189; 
Strubbe  v.  Lewis  (1903),  25  Ky.  L.  E.,  605;  Bell  County 
Land  Co.  v.  Moss  (1906),  30  Ky.  L.  B.,  6;  King  v.  Cheat- 
ham  (1907),  31  Ky.  L.  R.,  1176;  Bowerman  Co.  v.  Taylor 
(1908),  32  Ky.  L.  E.,  671. 

In  sustaining  the  demurrer,  the  lower  court  applied 
Sub-section  13,  of  Section  1409,  of  the  Kentucky  Stat- 
utes. This  sub-section  is  an  act  of  the  23rd  day  of 
March,  1900,  and  is  as  follows: 

*'No  contract  for  the  sale  of  standing  trees  or  stand- 
ing timber  shall  be  enforcible  by  action  unless  the  said 
contract  or  some  memorandum  thereof  be  in  writing, 
signed  by  the  person  to  be  charged  or  his  duly  author- 
ized agent.'' 

This  sub-section  in  express  terms  nullifies  verbal 
contracts  for  any  sale  of  standing  trees.  It  makes  no 
difference  how  soon  they  are  to  be  severed  from  the  soil. 
But  appellants  say  Sub-section  13  is  modified  by  Sub- 
section 14,  which  is  also  a  part  of  the  same  act  of  March 
23rd,  1900,  and  it  is  as  follows: 

**  Whenever  any  timber  shall  be  branded  by  the 
seller,  or  by  another  with  his  consent,  with  the  brand  of 
the  purchaser,  or  other  person  or  corporation,  then  the 
title  to  said  timber  shall  at  once  pass  to  the  person  or 
corporation  whose  brand  is  thus  placed  upon  it,  but 
this  shall  not  affect  the  rights  of  the  contracting  parties 
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with  lespect  to  the  payment  of  the  purchase  money 
thereof." 

The  petition  alleged  that  161  of  the  trees  were 
branded,  and,  by  reason  of  that  fact^  appellants  insist 
that  the  title  passed,  although  the  contract  was  verbal. 
But  it  seems  to  us  that  Sub-section  14  does  not  limit 
or  modify  the  effect  of  Sub-section  13,  or  rather  was  not 
intended  as  an  added  means  of  passing  title.  As  a  rule, 
contracts  for  the  sale  of  standing  timber  are  executory, 
and  most  frequently  provide  for  the  sale^  of  certain  trees 
of  a  particular  kind  and  definite  specifications.  Sub- 
section 13  does  not  require  that  writings  evidencing  such 
contracts  shall  be  acknowledged  or  proven,  or  possess 
the  other  attributes  of  recordable  instruments,  neither 
are  they  entitled  to  record  under  the  provisions  of  Sec- 
tion 494  of  the  Kentucky  Statutes  with  reference  to 
mineral  and  oil  leases. 

In  view  of  the  ruling  of  the  Byassee  case  and  the 
other  cases  cited,  that  standing  trees  sold  in  contem- 
plation of  immediate  severance  from  the  soil  are  chat- 
tels, and  since  they  are  not  susceptible  of  manual  de- 
livery, it  was,  no  doubt,  the  purpose  of  the  le^slature 
by  Sub-section  14  to  provide  a  means  of  identification 
that  would  take  the  place  of  recording,  and  serve  as  no- 
tice of  such  sales,  so  that  creditors  and  innocent  pur- 
chasers might  be  protected.  Title,  in  fact,  passed  by 
the  written  contract  as  between  the  parties  to  it,  but 
third  persons  without  notice,  such  as  creditors  and  sub- 
sequent purchasers,  are  no  more  affected  by  it  than  by 
any  other  unrecorded  sale  of  land.  However,  when  the 
trees  are  branded  and  identified,  as  provided  in  Sub- 
section 14,  they  are  affected  in  the  same  way  as  if  the 
instrument  were  entitled  to  be,  and  had  been,  recorded. 

The  two  sections  taken  together  mean  that  all  con- 
tracts for  the  sale  of  standing  timber  shall  be  in  writ- 
ing, and  that  whenever  the  particular  timber  contracted 
is  branded  by  the  seller,  or  by  some  other  person  with  his 
consent,  then  the  sale  has  the  same  force  as  to  creditors 
and  innocent  purchasers  as  a  recorded  sale  of  land. 

Appellants  urge,  with  great  force,  that  this  applica- 
tion of  Sub-section  13  is  in  conflict  with  the  rule  in  the 
Byassee  case,  and  which  has  been  uniformly  adhered 
to  by  this  court,  as  evidenced  by  the  cases  above  cited. 
But,  from  a  careful  examination  of  these  opinions,  it 
appears  that  all  of  them,  except  two,  were  based  upon 
contracts  entered  into  before  the  act  of  1900  was  passed. 
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In  the  King  and  Wiggins  cases,  supra,  the  opinions 
do  not  show  the  date  of  the  contracts,  but  we  have  ex- 
amined the  records,  and  find  in  the  King  case  the  con- 
tract was  made  in  1895,  and  in  the  Wiggins  case  the  con- 
tract was  made  in  June,  1900,  which  was  before  the  act 
of  1900  was  effective.  It  contained  no  emergency  clause, 
and,  therefore,  did  not  become  a  law  until  90  days  after 
March  23rd  of  that  year. 

The  judgment  of  the  lower  court  is,  therefore, 
aflSrmed. 


Caldwell  &  Drake  v.  Cunningham. 

(Decided  January  21,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

Sales — Of  Personal  Property — Rights  and  Remedies  of  Purchaser 
after  Delivery  fn  Case  of  Disagreement  as  to  Contract. — ^When  no 
definite  contract  has  been  made  for  the  sale  of  personal  property 
and  there  is  disagreement  between  the  seller  and  the  buyer  as 
to  the  terms  of  the  contract  pending  which  the  property  is  de- 
livered, the  buyer  has  the  right  to  reject  it  or  to  accept  and  use 
it  as  he  intended,  but  if  he  adopts  this  latter  course  with  knowl- 
edge of  the  difference  between  himself  and  the  seller  as  to  the 
price,  he  must  pay  the  price  charged  and  cannot  defeat  the  claim 
of  the  seller  by  insisting  that  he  bought  the  property  on  different 
terms  or  at  a  different  price. 

Sales — Rights  of  Purchaser  After  Delivery  When  There  l^s  a  Dif- 
ference as  to  Contract  Price — Case  Stated. — "C"  negotiated  with 
"C"  and  "D"  for  the  sale  of  lumber,  but  no  definite  contract  as 
to  the  price  was  agreed  on,  "C"  understanding  that  he  sold  at 
one  price  and  "C"  and  'D''  understanding  that  they  purchased  at 
another  price.  While  this  condition  existed,  "C"  shipped  the  lum- 
ber to  "C"  and  "D"  with  an  invoice  stating  the  price  as  he  under- 
stood it.  "C"  and  "D"  objected  to  the  price  but  used  the  lumber. 
When  "C"  and  "D,"  under  these  circumstances,  accepted  and  used 
the  lumber,  their  use  was  an  acceptance  of  the  price  charged 
by  "C."  It  was  the  making  of  a  new  contract  between  the 
parties. 

EUGENE  R.  ATTKISSON  for  appellants. 

A.  B.  WALSH  and  KINNEY  &  THOMAS  for  appeUee. 

Opinion  of  the  Court  by  Judge  CAHBOLii — Affirming. 
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The  appellee,  Cunningham,  was  a  dealer  in  lumber, 
and  the  appellants,  Caldwell  &  Drake,  were  contractors 
and  builders.  Desiring  to  purchase  some  oak  flooring 
for  a  courthouse  they  were  building,  Caldwell  &  Drake 
entered  into  negotiations  with  Cunningham  to  furnish 
the  flooring.  roUowing  some  preliminary  talk  concern- 
ing the  quality  and  price  of  the  flooring,  and  on  May  27, 
1911,  Cunningham  wrote  Caldwell  &  Drake  a  letter  in 
which  he  said  he  could  furnish  clear  oak  flooring  at 
$99  per  thousand  feet  and  select  flooring  at  $69  per  thou- 
sand feet,  and  that  the  flooring  would  run  about  20% 
select  and  the  remainder  clear. 

After  this,  on  June  23,  1911,  Cunningham  sent  to 
Caldwell  &  Drake,  from  Louisville,  Ky.,  to  Lebanon,  Li- 
diana,  where  the  flooring  was  to  be  used,  samples,  and 
in  this  letter  said  that  the  samples  contained  80%  of 
the  clear  grade  and  20%  of  the  select,  and  this  would 
represent  the  flooring  that  he  would  send.  On  June 
28th  Caldwell  &  Drake  wrote  that  they  would  accept  the 
flooring  according  to  the  samples  submitted,  and  there- 
upon Cunningham  shipped  them  a  carload  of  the  floor- 
ing. At  the  same  time  he  sent  them  a  bill  or  invoice  of 
the  shipment,  which  stated  on  its  face  that  the  price  for 
the  clear  flooring  was  $99  and  the  select  $69. 

A  few  days  after  this  Caldwell  &  Drake  wrote  Cun- 
ningham that  they  were  very  much  surprised  at  the 
charge  for  part  of  the  flooring  being  $99,  as,  according 
to  their  understanding,  it  was  all  to  be  furnished  at 
$69.  In  answer  to  this  Cunningham  replied  that  he  did 
Aot  see  how  there  could  be  any  misunderstanding  about 
the  price  of  the  flooring,  as  his  letters  and  invoice  showed 
the  cost.  After  this,  and  on  August  15th,  another  car- 
load of  flooring  was  shipped,  accompanied  by  an  invoice 
showing  the  quantity  and  description  and  that  the  price 
was  $99  for  clear  and  $69  for  select. 

Caldwell  testified  that  in  the  preliminary  negotia- 
tions with  Cimningham  it  was  distinctly  understood  that 
they  could  not  pay  more  than  $69  for  flooring,  and 
the  contract  was  closed  on  this  basis.  He  admitted, 
however,  that  both  carloads  of  the  flooring  were  used  by 
his  firm  after  they  had  received  the  bill  and  invoice  for 
each  carload,  which  showed  that  the  price  of  the  clear 
was  $99  and  the  select  $69. 

Caldwell  &  Drake  having  refused  to  pay  more  than 
$69  for  the  flooring,  this  suit  was  brought  by  Cunning- 
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ham  to  recover  the  difference  between  $69  and  $99  for 
the  clear  flooring. 

After  an  answer  had  been  filed  setting  up  the  de- 
fense as  we  have  indicated,  the  case  went  to  trial  before 
a  jury,  and  when  all  the  evidence  had  been  heard  the 
trial  judge  directed  a  verdict  for  Cunningham,  and  this 
appeal  is  prosecuted  by  Caldwell  &  Drake  questioning 
the  correctness  of  this  ruling  on  the  ground  that  as  there 
was  an  issue  of  fact  as  to  the  contract  price  of  the  floor- 
ing, this  issue  should  have  been  submitted  to  the  jury. 

An  issue  was  made  by  the  evidence  of  Cunningham, 
upon  the  one  hand,  and  Caldwell,  upon  the  other,  as  to 
whether  the  price  of  the  flooring  was  as  claimed  by  Cun- 
ningham or  as  claimed  by  Caldwell  &  Drake,  and  it  is 
evident,  from  the  testimony,  that  Cunningham  believed 
that  they  were  to  pay  $99  for  the  clear  and  $69  for  the 
select,  and  that  Caldwell  &  Drake  believed  they  were 
getting  all  of  it  at  $69.  There  being  this  misunder- 
standing between  the  parties  as  to  the  terms  of  the  con- 
tract before  the  flooring  was  shipped,  the  question  for 
decision  is,  did  the  acceptance  and  use  of  the  flooring  by 
Caldwell  &  Drake  after  they  knew  from  the  invoice  and 
bills  the  price  charged  for  it  by  Cunningham,  condu* 
sively  bind  them  to  pay  the  price  he  charged? 

If  we  should  assume  that  Caldwell  &  Drake  fairly 
understood  that  the  price  of  the  flooring  was  $69,  the 
letters  that  passed  between  the  parties  after  the  bill  and 
invoice  for  the  first  car  of  flooring  had  been  received 
and  before  it  had  been  used,  put  it  beyond  dispute  that 
Caldwell  &  Drake  knew  that  Cunningham's  price  was 
$99  for  the  clear  and  $69  for  the  select.  With  this 
knowledge  before  them  at  a  time  when  none  of  the  floor- 
ing had  been  used,  we  think  that  Caldwell  &  Drake,  if 
they  did  not  desire  to  pay  the  price  charged  by  Cun- 
ningham, should  have  declined  to  use  the  flooring  until 
the  difference  between  them  was  adjusted  in  some  satis- 
factory way;  but  that,  having  used  it,  they  must  pay  the 
price  charged. 

The  question  presented  in  this  case  is  not  by  any 
means  a  new  one,  and  we  think  the  authorities  are  quite 
uniform  in  holding  that,  under  circumstances  such  as 
are  shown  in  this  case,  Caldwell  &  Drake  could  not  use 
the  flooring  and  then  refuse  to  pay  the  price  for  which 
Cunningham  claimed  he  sold  it. 
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In  Kerr  v.  Smith,  5  B».  Mon.,  552,  Smith  sold  the  Kerrs 
a  lot  of  tobacco.  The  Kerrs  accepted  the  tobacco,  but, 
insisting  that  the  quality  was  not  what  it  was  repre- 
sented to  be  by  Smith,  refused  to  pay  the  contract  price. 
In  holding  that  the  Kerrs  had  no  right  to  accept  the  to- 
bacco and  fix  a  price  upon  it  lower  than  the  price  fixed 
by  the  terms  of  the  contract,  the  court  said: 

**  Having  received  the  tobacco,  though  it  may  have 
been  of  inferior  quality  to  that  r.equired  by  the  contract, 
they  have  no  right  afterwards  to  raise  objections  or  re- 
fuse to  pay  for  the  same,  according  to  the  stipulations 
of  their  contract.  They  should  have  refused  to  receive 
it,  if  it  did  not  come  up  to  the  contract,  or  if  they  had 
permitted  the  first  two  loads  to  be  taken  from  the  wagonl 
and  placed  under  shelter  in  their  factory,  they  should 
have  laid  it  aside  and  inunediately  notified  Smith  that 
they  would  not  receive  it  under  the  contract,  and  that 
he  need  send  no  more ;  in  which  event  Smith  would  have 
been  left  at  liberty  either  to  dispose  of  the  tobacco  else- 
where or  to  agree  to  deliver  it  under  a  new  contract 
with  the  defendants,  or  to  tender  it  under  his  existing 
contract,  as  coming  up  to  its  terms  and  quality,  and  de- 
manding from  them  the  receipt  of  it  as  such,  and  in  case 
of  their  refusal  to  remove  it,  reserving  his  right  to  make 
them  responsible  for  a  breach  of  their  contract.*' 

This  case  differs  from  the  one  at  bar  in  the  respect 
that  in  this  case  it  appears  there  was  a  contract  between 
Smith  and  the  Kerrs  as  to  the  price  and  quality  of  the 
tobacco,  and  the  tobacco  did  not  correspond  in  quality 
with  the  terms  of  the  contract  of  purchase.  But  the 
principle  announced  by  the  court  is  that  the  buyer,  if 
goods  do  not  come  up  to  the  conti-act  or  his  understand- 
in{;  of  the  contract,  must  either  reject  them  or,  if  he 
accepts  them,  pay  the  seller's  price.  To  the  same  effect 
are  Duff  &  Oney  v.  Eose,  149  Ky.,  482 ;  Jones  Brothers 
V.  McEwan,  91  Ky.,  373;  Vogel  v.  Moore,  27  Ky.  L. 
E.,  94. 

In  Estey  Organ  Co.  v.  Lehman,  132  Wis.,  144,  11 
L.  E.  A.  (n.  s.),  254,  the  controversy  arose  about  the 
price  of  an  organ  purchased  by  Lehman.  As  stated  in 
the  opinion,  it  was  established  by  the  evidence  that  Leh- 
man believed  he  was  to  pay  for  the  organ  $1,750,  while 
the  organ  company  supposed  it  was  to  get  $2,300  for  it 
and  understood  it  was  selling  it  for  that  price.  It  was, 
therefore,  apparent  that  the  minds  of  the  parties  never 
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met  upon  the  price  before  delivery  of  the  organ.  When 
the  organ  was  shipped  the  organ  company  sent  to  Leh- 
man an  invoice  showing  the  price  to  be  $2,300.  Upon 
receipt  of  this  invoice  Lehman  wrote  stating  there  was 
a  mistake  as  to  the  price,  but,  notwithstanding  this,  he 
retained  the  possession  of  the  organ;  and,  in  holding 
that  he  must  pay  the  price  at  which  the  organ  company 
understood  it  was  sold^  the  court  said: 

**The  defendants  having  received  and  retained  the 
property  with  knowledge  of  the  price  plaintiff  expected 
to  receive,  and  without  any  agreement,  express  or  im- 
plied, for  a  different  price,  they  cannot  escape  payment 
of  the  price  stated  in  the  invoice.  •  •  •  The  minds 
of  the  parties  not  having  met  upon  the  price  prior  to 
the  time  the  property  was  received  by  defendants  at 
Houghton,  Michigan,  it  was  their  duty,  when  they  re- 
ceived it  with  knowledge  of  the  price,  to  refuse  to  accept 
it,  unless  they  were  wiUing  to  pay  the  price  stated  in  the 
invoice.  Having  taken  the  property  and  converted  it  to 
their  own  use,  they  became  liable  to  pay  such  price, 
which  the  evidence  establishes  was  the  regular  selling 
price,  and  a  reasonable  price.'*  To  the  same  effect  is 
Cunningham  Manufacturing  Co.  v.  The  Botograph  Co., 
30  App.  D.  C,  524, 15  L.  R.  A.  (n.  s.),  368. 

When  there  is  disagreement  and  misunderstanding, 
as  in  the  case  before  us,  between  the  seller  and  the 
buyer  as  to  the  terms  of  the  contract,  and  the  property 
is  delivered  before  this  is  settled,  the  buyer  has  the  elec- 
tion to  reject  or  to  accept  and  use  it  as  he  intended,  but, 
if  he  adopts  this  latter  course,  with  knowledge  of  the 
difference  between  himself  and  the  seller  as  to  the  price, 
he  must  pay  the  price  charged,  and  cannot  defeat  the 
claim  of  the  seller  by  insisting  that  he  bought  the  prop- 
erty on  different  terms  or  at  a  different  price.  He  has 
made  his  election  and,  is  bound  by  it. 

If  Cunningham  and  Caldwell  &  Drake  had  entered 
into  a  contract  as  to  the  price  at  which  the  flooring  was 
to  be  furnished,  and  the  terms  were  understood  and 
agreed  to  by  both  parties,  we  do  not  think  that  Caldwell 
&  Drake  would  be  obliged,  as  a  matter  of  law,  to  pay  a 
higher  price  than  the  contract  price  merely  because  they 
used  the  flooring  after  receiving  the  invoice  accompany- 
ing the  flooring  which  showed  that  Cunningham  was 
charging  a  higher  price  than  the  contract  price;  nor  do 
we  hold  that,  under  such  a  contract,  it  would  be  proper. 
for  the  court  to  take  the  case  from  the  jury. 

Digitized  by  VjOOQIC 


Fritts  V.  Swiss  Cleaners  &  Dyers.  277 

But  this  is  not  the  case  we  have.  It  is  clear,  from 
the  evidence,  that  the  parties  had  not  agreed  on  the 
price.  The  terms  of  the  contract  had  not  been  closed 
when  the  flooring  was  shipped;  but  when  Caldwell  & 
Drake  received  the  bill  or  invoice  for  the  flooring  and 
definitely  understood  from  it  the  price  charged  by  Cun- 
ningham, and,  with  knowledge  of  this  price,  accepted  and 
used  the  flooring,  their  acceptance  and  use  of  the  flooring 
was  also  an  acceptance  of  the  price  charged  by  Cun- 
ningham. It  was  the  making  of  a  new  contract  between 
the  parties.  It  was,  in  effect,  the  same  as  if  Cunning- 
ham had  written  them  that  he  would  furnish  the  flooring 
for  $99  for  clear  and  $69  for  select,  and  they  had  written 
him  that  they  would  accept  his  proposition. 

Under  the  evidence,  we  think  the  court  correctly  ruled 
the  case,  and  the  judgment  is  aflBrmed. 


Fritts  V.  Swiss  Cleaners  &  Dyers. 

(Decided  January  21,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Fourth  Division). 

Contracts — Contemplatiiig  Personal  Supervision  or  Service  of  One 
Party— Rights  of  Parties.— Where  a  contract  provides,  and  It  Is 
the  Intention  of  the  parties,  that  one  of  them  shall  render  per- 
sonal service  or  give  personal  supervision  to  the  business  created 
by  the  contract,  the  other  party  is  entitled  to  this  personal  serv- 
ice or  supervision  and  cannot  be  compelled  to  renew  the  contract 
when  the  other  party  has  put  it  out  of  his  power  to  give  the  atten- 
tion or  supervision  contemplated  by  the  contract,  although  the 
contract  may  in  terms  provide  for  its  renewal  after  the  expiration 
of  a  time  fixed  in  the  contract. 

BLtAKET,  QUIN  &  LEWIS  for  appellant. 

R.  W.  BINGHAM,  EMANUEL  LEVI  and  KOHN,  BINGHAM, 
SLOSS  &  SPINDLE  for  appellee. 

Opinion  op  the  Coitbt  by  Judge  Carroll — ^AflBrming. 

In  Fehruary,  1908,  and  for  some  twelve  years  prior 
thereto,  Mrs.  Fritts,  the  appellant,  had  been  engaged 
in  the  glove  cleaning  business  in  the  city  of  Louisvilla 
and  had  established  a  wide  reputation  for  skill  and  pro- 
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ficiency  in  this  business,  which  she  conducted  under  the 
trade  name  of  the  Louisville  Glove  Cleaning  Company. 

The  appellee,  Swiss  Cleaners  &  Dyers,  in  February, 
1908,  were  also  engaged  in  the  general  business  of 
cleaning  and  dyeing  clothing  of  all  sorts  in  the  city  of 
Louisville,  and  being  desirous  of  engaging  the  services 
of  Mrs.  Fritts  as  a  cleaner  of  gloves  in  connection  with 
their  business,  on  February  28,  1908,  the  following  con- 
tract was  entered  into  between  Swiss  Cleaners  &  Dyers, 
as  party  of  the  first  part,  and  Mrs.  Fritts,  party  of  the 
second  part: 

*'Witnesseth:  That  whereas  the  party  of  the  first 
part  is  desirous  of  interesting  the  party  of  the  second 
part  in  said  first  party's  business,  and  to  have  the  said 
second  party  take  charge  of,  control,  and  supervise  so 
much  of  the  first  party's  business  as  may  pertain  or 
apply  to  the  cleaning  of  gloves ; 

''Therefore,  for  and  in  consideration  of  the  agree- 
ments hereinafter  stated,  second  party  agrees, 

''First,  To  attend  to  and  supervise  the  cleaning  of 
all  gloves  offered  to  her  for  cleaning  by  first  party. 

"Second,  To  allow  the  first  party  a  fee  or  conunission 
of  twenty  per  cent  (20%)  on  the  schedule  of  prices  here- 
inafter named,  which  said  fee  or  commission  may  be 
retained  by  first  party  on  all  collections  made  by  it. 

"Third,  To  be  responsible  for  the  loss,  destruction  or 
damage  of  or  to  any  and  all  gloves  entrusted  to  her  for 
cleaning,  so  long  only  as  same  may  be  in  her  charge. 

"And,  in  consideration  of  the  foregoing  agreements 
by  the  second  party,  and  the  additional  consideration 
that  the  use  of  said  second  party's  name  will  be  a  mosit 
valuable  asset  to  first  party's  business,  said  first  party 
agrees  as  follows :        *      *      * 

"Nothing  herein  contained  to  prevent  second  party 
from  carrying  on  and  conducting  all  and  any  business 
second  party  may  now  have,  or  may  hereafter  secure 
or  acquire. 

"This  contract  to  remain  in  full  force  and  effect  for 
the  term  of  five  years  from  date,  with  the  privilege  at 
the  option  of  the  second  party  of  an  extension  of  five 
years  longer  from  the  date  of  said  five  years'  limit  or 
expiration,  unless  this  contract  be  sooner  annulled  by 
both  parties  by  mutual  consent,  with  the  further  pro- 
viso, agreement  and  understanding  that  second  party  is 
privileged  to  declare  this  contract  canceled  at  any  time 
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upon  giving  first  party  at  least  thirty  days*  notice  of 
her  intention  so  to  do.** 

Acting  under  the  stipulation  in  the  contract  that  it 
might  be  renewed,  Mrs.  Fritts,  shortly  prior  to  the  ex- 
piration of  the  contract  in  February,  1913,  requested  its 
renewal  for  another  term  of  five  years,  but  the  Swiss 
Cleaners  &  Dyers  refused  to  renew  the  contract  for  the 
reason  that  at  the  time  the  demand  was  made  Mrs. 
Fritts  had  removed  to  the  State  of  California  for  the 
purpose  of  permanentiy  there  residing. 

After  this  Mrs.  Fritts  brought  this  suit  against  the 
Swiss  Cleaners  &  Dyers  to  recover  damages  for  a 
breach  of  the  contract  growing  out  of  the  failure  to 
renew  it,  and  after  the  case  had  gone  to  trial  before  a 
jury,  the  trial  judge,  upon  the  conclusion  of  the  evidence 
for  Mrs.  Fritt.s,  directed  a  verdict  in  favor  of  the  Swiss 
Cleaners  &  Dyers,  and  this  appeal  has  been  prosecuted 
to  review  the  correctness  of  that  ruling. 

The  trial  judge  was  influenced  to  order  a  directed 
verdict  by  the  fact  that  the  contract  contemplated  that 
Mrs.  Fritts  would  give  her  personal  attention  and  su- 
pervision to  the  work,  and  this  she  had  put  it  out  of  her 
power  to  do  by  removing  to  California. 

We  think  the  ruling  of  the  trial  court  was  correct. 

We  find  in  the  brief  for  appellant  this  statement, 
which  is  fully  supported  by  the  evidence:  **Mrs.  Fritts 
for  a  number  of  years  had  been  engaged  in  the  business 
of  cleaning  kid  gloves  in  the  city  of  Louisville,  and  at 
the  time  the  contract  in  question  was  made  had  attained 
the  reputation  of  doing  the  best  cleaning  work  in  the 
city.  The  glove  cleaning  work  of  a  large  number  of  local 
stores  and  cleaning  establishments  was  being  done  by 
her  at  the  time  appellee  .corporation  was  organized, 
and,  as  the  contract  itself  shows,  the  new  company  de- 
sired to  get  the  benefit  of  Mrs.  Fritts*  name  in  connec- 
tion with  its  glove  cleaning  work.** 

It  also  appears  from  the  contract  that  the  chief  con- 
sideration that  induced  the  Swiss  Cleaners  &  Dyers  to 
enter  into  the  contract  was,  as  said  in  the  contract,  their 
desire  "to  have  second  party  (Mrs.  Fritts)  take  charge 
of,  control  and  supervise  so  much  of  its  business  as 
may  pertain  or  apply  to  the  cleaning  of  gloves,**  be- 
cause **the  use  of  said  second  party *s  (Mrs.  Fritts) 
name,  will  be  a  most  valuable  asset  to  first  party  *s  bus- 
iness;** and  to  emphasize  the  importance  of  this  feature 
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in  the  contract,  it  was  stipulated  that  Mrs.  Fritts  was 
''to  attend  to  and  supervise  the  cleaning  of  all  gloves 
offered  to  her  for  cleaning  by  first  party.'* 

In  view  of  all  this,  it  is  not  open  to  doubt  that  one 
of  the  principal  inducements  to  the  making  of  the  con- 
tract on  the  part  of  the  Swiss  Cleaners  &  Dyers  was  the 
consideration  that  the  knowledge  the  public  would  soon 
acquire  that  Mrs.  Fritts  was  giving  her  personal  atten- 
tion and  supervision  to  the  cleaning  of  gloves  that  might 
be  sent  to  the  Swiss  concern  would  add  greatly  to  the 
volume  of  their  business,  especially  the  glove  cleaning 
feature  of  it.  It  was  the  name  and  reputation  of  Mrs. 
Fritts  that  the  Swiss  people  wanted  as  much  as  her  skill 
and  proficiency  in  this  class  of  work. 

It  is  also,  we  think,  a  plain  business  proposition  that 
when  a  person  has  obtained  by  individual  merit  a  wide 
reputation  in  any  particular  line  of  business,  and  this 
personal  reputation  has  been  the  means  of  building  up 
a  large  trade  in  that  line,  the  loss  of  the  personal  super- 
vision and  attention  of  such  a  person  is  bound  to  become 
known  to  the  public  sooner  or  later  and  consequently 
result  in  loss  of  business.  If  customers  would  send  their 
gloves  to  the  Swiss  people  to  be  cleaned  because  they 
believed  that  this  class  of  work  would  be  under  the  im- 
mediate supervision  of  Mrs.  Fritts,  we  think  it  is  also 
a  fair  inference  that  when  the  public  discovered  that 
Mrs.  Fritts  was  not  giving  any  attention  to  the  business 
they  would  not  be  so  desirous  of  having  the  Swiss 
Cleaners  look  after  their  gloves.  But,  however  this  may 
be,  the  Swiss  concern  contracted  for  the  personal  su- 
pervision of  Mrs.  Fritts  and  this  service  they  were  en- 
titled to  have. 

The  fact,  too,  that  the  Swiss  Cleaners  &  Dyers  had 
the  right,  under  their  contract,  to  solicit  glove  cleaning 
business  with  the  assurance  that  the  gloves  would  be 
cleaned  under  tbe  supervision  of  Mrs.  Fritts  is  entitled 
to  weighty  consideration,  and  when  Mrs.  Fritts  moved 
out  of  the  State  and  ceased  to  give  any  attention  at  all 
to  this  department,  the  Swiss  concern  was  deprived  of 
this  valuable  asset  that  it  had  the  right  to  use  in  adver- 
tising its  business.  That  the  connection  of  Mrs.  Fritts 
with  the  concern  was  a  valuable  asset  is  fully  shown  by 
the  fact  that  the  glove  cleaning  business  of  the  Swiss 
Cleaners  &  Dyers  increased  each  year  during  the  five 
years  Mrs.  Fritts  was  connected  with  it.    Indeed,  during 
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the  last  year  of  the  contract  the  business  was  more  than 
twice  as  much  as  during  the  first  year  of  the  contract. 

It  is  said,  however,  that  before  Mrs.  Fritts'  removal 
to  California  she  did  not  give  her  continuous  personal 
attention  to  the  work,  but  that  it  was  in  charge  of  capa- 
ble assistants  who  really  conducted  the  business,  and 
that  these  assistants  would  have  continued  to  conduct  it 
if  the  contract  had  been  renewed. 

This  argument,  however,  does  not  impress  us  as  af- 
fecting in  any  material  way  the  right  that  the  Swiss 
Cleaners  had  under  the  contract  to  demand  the  personal 
attention  of  Mrs.  Fritts.  It  loses  sight  entirely  of  the 
value  of  her  personal  presence  about  the  business  and 
the  knowledge  that  the  public,  and  especially  the  large 
stores  from  whom  a  good  deal  of  business  was  obtained, 
must  have  had  of  this  fact.  Mrs.  Fritts  may  not  have 
done  any  actual  work.  She  may  not  have  been  about  the 
place  where  the  work  was  done  every  day;  but,  never- 
theless, she  was  exercising  a  general  personal  super- 
vision over  it  and  was  in  a  position  to  know  that  it  was 
being  done  according  to  her  ideas. 

For  example,  her  superintendent,  Louis  Devos,  was 
asked  and  said:  **Q.  State  whether  or  not  Mrs.  Fritts 
personally  inspected  the  gloves  sent  to  the  plant  for 
cleaning  and  that  were  cleaned  and  sent  outt  A.  A  great 
many  times.  Q.  State  whether  or  not  Mrs.  Fritts  had 
anything  to  do  in  the  actual  work  of  cleaning  gloves? 
A  She  was  in  the  cleaning  room  and  seen  it  done  and 
gave  instructions.  Q.  While  Mrs.  Fritts  was  living  here, 
did  she  come  down  to  the  plant  every  day?  A.  Nearly 
every  day;  yes,  sir.  Q.  Would  she  stay  there  any  length 
of  timet  A.  Well,  the  time  varied;  sometimes  she  put 
in  more  time  than  others.'' 

The  law  controlling  the  rights  of  parties  to  contracts 
that  provide  for  or  contemplate  personal  attention  or 
service  such  as  was  provided  f^jr  and  contemplated  by 
the  parties  to  this  contract  iri  very  well  settled.  In 
Shul^  &  Co.  V.  Johnson's  Admr.^5  B.  Mon.,  496,  John- 
son and  Shultz  &  Co.  entered  into'J.  contract  stipulating, 
among  other  things,  that  Johnsa*^  should  furnish  to 
Shxdtz  &  Co.  **si:?  successive  cropb  of  hemp  of  hi^  own 
raising,  embracing  each  year  all  tfee  hemp  he  can  raise 
xrpoB  not  less  than  one  hundred  nor  nvore  than  one  hun- 
dred and  sixty  acres  of  land  each  y4«^r."  Before  the 
contr^auct  terminated  Johnson  died.    A^jjfr  his  death  his 

'  Digitized  by  VjOOQ IC 


'282  KENTUCKY  REPORTS.  [Vol.  162. 

personal  representative,  with  the  consent  of  the  heirs, 
undertook  to  grow  on  the  land  left  by  Johnson  hemp  to 
comply  with  the  contract,  and  Shultz  &  Company  re- 
fused to  accept  the  hemp  so  grown  upon  the  ground  that 
the  death  of  Johnson  released  them  from  any  obligation 
under  the  contract.  In  holding  that  this  contract  not 
only  contemplated  but  provided  that  the  hemp  furnished 
should  be  grown  imder  the  personal  supervision  of  John- 
son and  consequently  the  obligation  to  receive  the  hemp 
terminated  at  his  death,  the  court  said: 

*'But,  conceding,  as  contended  by  counsel,  that  John- 
son could  perform  the  contract,  by  renting  the  land  and 
hiring  the  labor,  still  the  expression,  of  his  own  raising, 
very  clearly  implies  that  his  vocation  and  business  was 
farming  and  raising  hemp,  and  that  the  several  crops 
which  he  stipulated  to  furnish  were  to  be  his  own  crops, 
raised  by  him  or  under  his  personal  superintendence  and 
direction.  *  *  *  It  is  true,  as  insisted  by  counsel,  that 
hemp  is  a  coarse,  raw  material;  but  it  is  also  true  that 
it  is  an  important  and  valuable  staple,  and  we  have  a 
right  to  presume  that  its  value  greatly  depends  upon  the 
attention,  experience  and  skill  in  raising  and  preparing 
it  for  the  use  of  the  manufacturer.  We  think  we  have 
also  a  right  to  know  that  hemp  known  to  be  raised  by 
one  individual  will  often  command  a  higher  price  and 
a  more  ready  sale  than  hemp  raised  by  another,  although 
there  might  be  very  little  seeming  difference  in  the 
quality.  *  *  *  It  is  sufficient  that  it  was  the  intention 
of  the  parties  that  in  the  production  and  preparation  of 
the  hemp  which  Shultz  &  Company,  under  the  contract, 
were  bound  to  receive,  the  attention,  skill  and  experi- 
ence of  Johnson  were  to  be  employed.  As  to  the  de- 
gree of  skill  and  experience  which  he  might  possess, 
and  its  value,  Shultz  &  Company  were  and  had  a  right 
to  be  the  sole  judges.  Much  or  little,  they  had  a  right 
to  contend  for  and  reV  upon  it.  During  the  lifetune 
of  Johnson  he  could  y^^ubstitute  no  person  to  perform 
this  contract  and  obtg^n  the  benefit  of  it.  •  •  •  We 
are  of  the  opinion  t^>.*  parties  intended  the  contract  to 
be  a  personal  one.  ;iJiis  such  the  administrator  was  not 
bound  to  perform  itf  and,  of  course,  not  entitled  to  en- 
force it'' 

The  cases  of  ^arvel  v.  Phillips,  162  Mass.,  399,  26 
L.  R.  A.,  416;  l^oan  v.  Williams,  138  HI.,  43,  12  L.  R. 
A.,  496j  furniM*<>ther  illustrations  of  the  prevailing  rule 
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that  a  contract  that  contemplates  personal  service  or 
supervision  in  business  requiring  skill  and  proficiency  is 
not  assignable  and  ceases  to  be  enforceable  when  the 
party  whose  service  or  supervision  is  the  subject  of  the 
contract  cannot  render  it.  Indeed,  we  do  not  think  there 
is  any  conflict  in  the  authorities  upon  this  subject  in 
cases  in  which  it  is  shown  that  the  character  of  the  en- 
gagement and  the  intention  of  the  parties  to  the  contract 
was  that  one  of  them  should  render  personal  service  or 
supervision. 

If  we  should  rule  in  this  case  that  Mrs.  Fritts  was 
entitled  to  have  a  renewal  of  this  contract  for  another 
term  of  five  years,  or  damages  for  the  failure  to  renew 
it,  the  inevitable  effect  of  such  a  ruling  would  be  to 
change  material  provisions  of  the  contract  and  to  say 
that  the  condition  calling  for  the  personal  service  and 
supervision  of  Mrs.  Fritts  did  not  mean  anything.  In 
truth,  under  the  facts  of  this  case,  it  would  be  making 
a  new  contract  between  the  Swiss  Cleaners  &  Dyers  and 
Mrs.  Fritts  by  which  Mrs.  Fritts  would  have  the  right 
to  assign  the  contract  or  the  right  to  turn  her  business 
over  to  others  and  cease  to  give  it  any  personal  atten- 
tion or  supervision.  Manifestly  this  would  be  giving  to 
the  contract  a  construction  not  contemplated  by  the 
parties  nor  sustained  by  the  terms  of  the  contract. 

There  is  some  question  as  to  evidence  and  perhaps 
other  matters  discussed  in  the  briefs,  but  we  need  not 
notice  them  as  the  facts  upon  which  we  rest  our  decision 
determine  the  case  and  are  not  disputed. 

"Wherefore,  the  judgment  is  aflfirmed. 


Stovall  ▼•  Mayhew. 

(Decided  January  21,  1915.) 

Appeal  from  Allen  (Jlrcuit  Court. 

lAad— Action  to  Recover— Eridence.-^Plaintiff  sought  to  reoover 
a  tract  of  land,  claiming  title  by  virtua  of  a  deed  from  one  L.  8. 
Claxk  and  wife,  convesring  the  land  to  plaintiff's  mother,  and  at 
her  death  to  plaintiff,  the  consideratioil  being  certain  cash  and 
promissory  notes  secured  by  a  lien  on  the  land.  Defendant 
claimed  title  through  L.  S.  Clark,  who  in  turn  claimed  title  by 
Tirtoe  of  a  commissioner's  deed  made  pursuant  to  orders  entered 
in  an  action  alleged  to  have  been  brought  by  Clark  against  plain- 
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tiff's  mother  to  recover  the  purchase  money  notes  and  enforce  his 
lien  against  the  land,  in  which  action  the  land  was  sold  and 
Clark  became  the  purchaser.  Held,  under  the  evidence,  that  the 
records  of  the  suit  having  been  destroyed  by  fire,  defendant  failed 
to  show  that  plaintiff  was  divested  of  title  by  the  suit  in  question. 

HARPER  &  GOAD  and  GILLIAM  &  GILLIAM  for  appellant. 

GOAD  &  OLIVER  for  appellee. 

Opinion  op  the  Court  by  William  Rogbbs  Clay, 
Commissioner — ^Reversing. 

Grover  C.  Stovall  brought  this  action  against  de- 
fendant, Charles  Mayhew,  to  recover  a  tract  of  land  in 
Allen  county.  The  defendant,  by  answer  and  counter- 
claim, denied  plaintiff's  title  and  pleaded  and  asserted 
title  in  himself,  and  asked  that  it  be  quieted.  On  final 
hearing  the  chancellor  entered  judgment  dismissing 
plaintiff's  petition  and  quieting  the  title  of  defendant. 
Plaintiff  appeals. 

Plaintiff  claims  title  under  and  by  virtue  of  a  deed 
executed  by  L.  S.  Clark  and  wife  on  July  20,  1901,  by 
which  they  conveyed  the  land  in  controversy  to  Malvinia 
P.  Stovall  for  life,  and  at  her  death  to  plaintiff.  The 
consideration  expressed  in  the  deed  was  $175,  of  which 
$55  was  paid  in  cash  and  the  remainder  was  represented 
by  two  notes  for  $60  each,  one  payable  April  15,  1892, 
and  the  other  April  15,  1893.  To  secure  the  payment  of 
these  notes  a  lien  was  retained  on  the  land.  Plaintiff's 
mother  died  in  the  year  1912.  Shortly  thereafter  this 
action  was  brought.  At  that  time  plaintiff  was  only  22 
years  of  age. 

Defendant  claims  title  through  L.  S.  Clark,  who,  in 
turn,  claims  title  by  virtue  of  a  commissioner's  deed 
dated  September  25,  1896,  made  pursuant  to  a  sale  had 
under  orders  entered  in  the  action  of  L.  S.  Clark,  plain- 
tiff, V.  Mallie  Stovall,  defendant.  It  appears  that  the 
records  of  Allen  county  were  destroyed  by  fire  in  the 
year  1902.  The  commissioner  who  made  the  sale  is  dead. 
L.  S.  Clark,  the  purchaser  at  the  commissioner's  sale, 
testifies  that  he  sold  the  land  in  question  to  Mallie  Sto- 
vall, and  took  the  two  notes  for  the  deferred  purchase 
money.  The  only  credits  which  he  remembers  were  two 
of  $15  each.  The  notes  were  never  paid  in  full.  He 
brought  suit  in  the  Allen  Circuit  Court  for  the  purpose 
of  collecting  the  notes  and  enforcing  his  lien.    He  re- 
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covered  judgment  and  the  land  was  sold.  He  became  the 
purchaser  for  the  amount  of  his  judgment  According 
to  his  recollection,  Oliver  and  Gilliam  were  the  attorneys 
that  brought  the  suit.  While  he  did  not  sign  a  bond  for 
Mallie  Stovall,  the  suit  referred  to  was  not  brought  on 
the  bond,  but  on  the  purchase  money  notes.  Never  de- 
livered the  notes  to  Mallie  Stovall,  or  to  anyone  for  her. 
She  never  at  any  time  paid  the  notes.  Could  not  account 
for  plaintiff ^s  possession  of  the  notes,  unless  he  or  some- 
one else  abstracted  the  notes  from  the  clerk  ^s  office.  De- 
nied stating  to  anyone  that  he  had  brought  suit  on  the 
replevin  bond,  and  that  if  one  of  Mallie  StovalPs  broth- 
ers, or  anyone  else,  would  pay  the  money  he  had  paid 
out,  together  with  the  cost  of  the  suit,  he  would  have  the 
deed  made  to  him. 

According  to  the  evidence  of  plaintiff,  he  found  the 
purchase  money  notes  among  his  mother's  papers  at 
her  death.  Several  other  witnesses  testified  to  having 
seen  the  notes  in  her  possession,  and  to  the  fact  that 
she  was  living  in  Tennessee  at  the  time  the  suit  was 
brought.  Two  or  three  witnesses  stated  that  L.  S.  Clark 
told  them  that  he  was  on  Mrs.  StovalPs  bond,  and  had 
to  bring  suit  to  collect  his  money.  J.  W.  Whitesides 
testified  that  he  was  present  when  Mallie  Stovall  paid 
the  first  of  the  two  notes.  He  afterwards  saw  the  second 
note  in  her  possession.  Before  the  suit  was  brought  Mr. 
Clark  told  him  that  he  had  paid  off  the  replevin  bond  for 
Mallie,  and  would  have  to  sell  the  land  to  get  his  money 
back. 

Since  the  court  records  were  destroyed  by  fire,  oral 
evidence  was  admissible  to  show  the  character  and  pur- 
pose of  the  suit  and  the  parties  thereto.  On  the  one 
side,  then,  we  have  the  statement  of  Mr.  Clark  that  the 
purchase  money  notes  were  not  paid,  and  that  the  suit 
in  question  was  brought  to  enforce  the  purchase  money 
lien,  and  that  he  became  the  purchaser  when  the  land 
was  sold.  In  addition  to  his  evidence  there  is  a  commis- 
sioner's deed  purporting  to  have  been  executed  pursuant 
to  the  orders  made  in  the  suit.  On  the  other  hand,  is 
the  following  evidence:  Plaintiff's  mother  was  out  of 
the  State  when  the  suit  was  brought.  One  witness  claims 
to  have  been  present  when  the  first  note  was  paid.  He 
and  other  witnesses  afterwards  saw  both  notes  in  her 
possession.  They  were  found  among  her  papers  on  her 
death.    Though  there  were  certain  pin  holes  in  the  notes, 
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it  does  not  appear  that  there  was  any  mark  on  them  in- 
dicating that  they  had  been  filed  in  any  legal  proceed- 
ings. Prior  to  the  time  of  defendant's  purchase  Clark, 
who  was  on  Mallie  StovalPs  bond,  stated  to  two  or  three 
witnesses  that  he  had  to  bring  suit  on  the  bond  and  sell 
the  property  in  order  to  get  his  money.  The  only  parties 
mentioned  in  the  commissioner's  deed  are  the  plaintiff, 
Clark,  and  defendant,  Mallie  StovalL  The  deed  itself 
does  not  purport  to  have  been  made  in  an  equitable 
action,  but  in  *^the  action  of  L.  S.  Clark,  plaintiff,  v. 
Mallie  Stovall,  defendant.'*  The  deed  does  not  purport 
to  convey  on  behalf  of  plaintiff  and  Mallie  Stovall,  but 
on  behalf  of  Mallie  Stovall  alone.  It  further  appears  that 
of  the  two  attorneys  who  represented  L.  S.  Clark  in  the 
suit  in  question  one  is  attorney  for  plaintiff  in  this  ac- 
tion, while  the  other  is  attorney  for  defendant.  In  view 
of  the  fact  that  the  commissioner  is  dead,  no  one  is  in  a 
better  position  to  know  the  precise  character  of  the  suit 
in  question  than  these  gentlemen.  Though  the  burden 
of  proof  was  on  the  defendant  to  show  the  regularity  of 
the  judicial  proceedings  through  which  he  claims  title, 
he  failed  to  introduce  either  of  the  attorneys  as  wit- 
nesses in  this  case.  In  view  of  this  fact,  and  of  numer- 
ous circumstances  tending  to  show  that  the  suit  was  not 
brought  to  enforce  the  collection  of  the  lien  notes,  and 
of  the  further  fact  that  there  is  an  entire  absence  of  evi- 
dence tending  to  show  that  plaintiff,  who  was  then  an  in- 
fant, was  a  party  to  the  suit  in  question,  we  eoncltide  that 
the  defendant  utterly  failed  to  show  that  plaintiff  was 
ever  divested  of  title  by  that  suit. 

Judgment  reversed  and  cause  remanded  with  direc- 
tions to  enter  judgment  in  favor  of  plaintiff. 


Central  Consfaruction  Company  ▼.  City  of  Lexington. 

(Decided  January  22,  1915.) 

Appeal  from  Fayette  Circuit  Court. 

Municipal  Corporations— Ordinances— When  Not  Measures  for 
Raising  Revenue. — Ordinances  originating  in  the  board  of  alder- 
men of  a  city  of  the  second  class,  one  ordering  an  election  to 
determine  whether  an  indebtedness  should  be  incurred  by  the 
city  and  its  bonds  to  that  amount  issued,  for  a  necessary  munici- 
pay  improTement,  naming  the  amount  of  such  indebtedness  and 
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the  amount  to  be  raised  annuaUy  by  taxation  to  pay  interest  on 
the  bonds  and  creates  a  sinking  fond  to  retire  them  at  maturity; 
the  other  passed  after  the  election,  declaring  the  result,  directing 
the  issuance  of  the  bonds  and  ordering  the  general  council  to 
thereafter  levy  and  collect  annu^ly  a  tax  sufficient  to  pay  the 
interest  on  the  bonds  and  create  a  sinkiug  fund  for  their  retire- 
ment, are  not  measures  for  raising  revenue  in  the  meaning  of 
fiection  3060,  Kentucky  Statutes.  Consequently,  it  was  not  neces- 
sary that  thpy  first  be  iutroduced  Id  and  passed  by  the  city's 
board  of  councilmen,  as  required  by  its  provisions. 
Municipal  Corporations — Ordinances  for  Raising  Revenue — ^What 
Are. — Ordinances  of  a  city  providing  merely  for  the  iucurring  of 
an  indebtedness  are  not  measures  for  raising  revenue,  as  the 
indebtedness  is  to  be  paid  in  the  future  by  the  levy  and  collection 
of  taxes  to  be  thereafter  fixed  and  imposed  by  subsequent  ordiu- 
anoes.  Bills  or  ordinances  for  raising  revenue  are  confined  to  such 
as  levy  taxes  in  the  strict  sense  of  the  word  and  do  not  embrace 
bills  or  ordinances  for  other  purposes,  which  incidentaUy  create 
revenue. 

Municipal  Corporations — Publication  of  Ordluance  as  Notice  for 
Election — ^What  Publication  of  Notice  Insufficient. — ^Where  a 
statute  providing  for  the  holding  of  an  election  to  determine 
whether  an  indebtedness  shall  be  incurred  by  a  city  of  the  sec- 
ond class,  declares  that  it  shall  be  done  by  publication,  in  the 
official  newspaper  of  the  city,  of  the  ordinance  calling  the  elec- 
tion and  that  "such  ordinance  shall  be  published  for  at  least 
two  weeks  just  preceding  the  election,"  its  publication  for  only 
nine  days  just  preceding  the  election  will  be  fatal  to  the  validity 
of  the  election.  The  requirement  as  to  notice  being  mandatory, 
whether  its  language  ''at  least  two  weeks  just  preceding  the 
election"  be  construed  to  mean  each  of  the  two  weeks,  running 
f^om  Sunday  to  Saturday,  iuclusive,  next  preceding  the  week  in 
which  the  election  is  held,  or  fourteen  days  just  preceding  the 
election  and  including  the  day  thereof,  under  neither  computation 
there  a  sufficient  publication  of  the  ordinance  in  this  case. 


&  J.  COLBERT  for  appellant 

JAMES  G.  DENNY  and  J.  EMBRY  ALLEN  for  appellee. 

Ohkion  of  the  Coubt  by  Judge  Settle — ^Reversing. 

In  September,  1912,  it  was  determined  by  the  general 
oounoil  of  Lexington,  a  city  of  the  second  class,  to  con- 
stmct  and  install  a  sewage  purification  and  disposal 
plant,  also  a  storm  water  system,  and  complete  what  was 
known  as  the  northern  main  sewer  of  the  city,  which  had 
theretofore  been  partially  constnicted.  As,  according  to 
the  best  estimates  obtainable,  the  cost  of  the  contem- 
plated improvements  would  amount  to  $200,000.00,  which 
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could  only  be  raised  by  the  issuance  and  sale  of  the  city's 
bonds,  following  an  election  determining  that  the  indebt- 
edness should  be  incurred,  on  September  12,  1912,  there 
was  duly  passed  by  the  board  of  ^.Idermen  of 
the  city  of  Lexington  and  on  October  1,  1912, 
by  its  board  of  councilmen  an  ordinance  styled 
No.  3019,  providing  for  the  holding  of  such  elec- 
tion, and  on  the  following  day,  October  2,  1912,  it  re- 
ceived the  approval  of  the  mayor.  The  ordinance,  in 
conformity  to  Section  3060,  Kentucky  Statutes,  as 
amended  by  an  act  of  the  Legislature  of  1910  (Acts 
1910,  page  296),  provided  for  the  submission  to  the  qual- 
ified voters  of  the  city  of  the  question  whether  the  in- 
debtedness of  $200,000.00  should  be  incurred  and  bonds 
issued  therefor,  fixed  November  5,  1912,  as  the  day  for 
holding  the  election,  specified  the  indebtedness  proposed 
to  be  incurred,  the  purposes  of  the  same  and  the  amount 
of  money  necessary  to  be  raised  annually  by  taxation 
for  an  interest  and  sinking  fund. 

Pursuant  to  the  provisions  of  the  ordinance,  the  elec- 
tion was  held  on  the  5th  day  of  November,  1912,  at  which 
there  were  2,108  votes  cast  in  favor  of  incurring  the  in- 
debtedness and  issuing  the  bonds,  and  715  votes  in  op- 
position thereto.  After  the  election  conamissioners  had 
duly  canvassed  and  certified  the  votes  as  cast,  there  was 
passed  by  the  board  of  aldermen  of  the  city  of  Lexing- 
ton, on  December  31,  1912,  and  on  the  same  day  passed 
by  the  board  of  councilmen,  an  ordinance  known  as  No. 
3092,  which,  on  January  4,  1913,  was  approved  by  the 
mayor,  and  immediately  thereafter  duly  published  at 
length  in  the  Lexington  Herald.  This  ordinance,  after 
reciting  the  result  of  the  election,  authorized  and  di- 
rected the  mayor  to  issue  and  sell  the  bonds  of  the  city 
of  Lexington  to  the  amount  of  $200,000.00,  maturing 
forty  years  after  date,  bearing  4%  per  annum  interest, 
payable  semi-annually,  to  provide  funds  for  constructing 
the  sewage  purification  and  disposal  plant  and  other 
work  referred  to.  Section  4  of  the  ordinance  provided 
for  the  levy  by  the  general  council  of  an  annual  tax  on 
all  of  the  real  and  personal  property  subject  to  taxation 
within  the  city,  sufficient  to  pay  the  interest  on  the  bonds 
as  it  became  due  and  to  create  a  sinking  fund  to  pay  the 
principal  of  the  bonds  at  maturity. 

On  December  13,  1913,  the  appellant.  Central  Con- 
struction Company,  entered  into  u  written  contract  with 
the  appellee, .  city  of  I>xington,  whereby  it  undertook 

Digitized  by  VjOOQIC 


Central  Construction  Co.  v.  City  of  Lexington.    289 

and  agreed  to  construct  the  uncompleted  portion  of  the 
northern  main  sewer  of  the  city  at  the  price  of  $359- 
000.00,  to  be  paid  in  the  bonds  of  the  city  issued  pur- 
suant to  the  ordinances,  supra,  which  bonds  appellant 
agreed  to  accept  at  their  par  value,  with  accrued  inter- 
est When  appellant  became  entitled  to  the  bonds  un- 
der the  contract  referred  to  they  were  issued  and  ten- 
dered it  by  the  appellee  city,  but  it  refused  to  accept 
them  in  payment  for  the  work  performed  under  its  con- 
tract, upon  the  ground  that  they  were  invalid  and  by 
reason  tiiereof  could  not  be  sold  in  any  market.  Follow- 
ing appellant's  rejection  of  the  bonds  appellee  brought 
this  action  in  equity  in  the  Fayette  Circuit  Court,  pray- 
ing that  the  court  declare  the  bonds  valid,  and  that  the 
appellant  be  compelled  to  specifically  perform  its  con- 
tract by  accepting  the  bonds  as  therein  provided. 

The  latter  filed  a  general  demurrer  to  the  petition  and 
also  an  answer  interposing  the  defense:  (1)  That  or- 
dinance No.  3019,  ordering  an  election  to  be  held  on 
November  5,  1912,  for  the  purpose  of  submitting  to  the 
voters  of  the  dty  of  Lexington  the  question  of  incurring 
an  indebtedness  of  $200,000.00  and  issuing  bonds  there- 
for, is  invalid,  because  it  was  attempted  to  be  enacted 
for  the  purpose  of  raising  revenue,  and  did  not  originate 
in  the  board  of  councilmen  of  the  appellee,  as  required 
by  law.  (2)  That  the  ordinance  No.  3019  was  not  pub- 
lished in  the  offidal  newspaper  of  the  city  of  Lexington 
for  at  least  two  weeks  just  preceding  the  election  held  on 
November  5, 1912,  for  which  reason  the  election  was  void 
and  of  no  effect.  (3)  That  ordinance  No.  3092,  author- 
izing and  directing  the  mayor  to  issue  and  sell  the  bonds 
of  tte  city  to  the  amount  of  $200,000.00,  is  invalid,  be- 
cause it  was  attempted  to  be  enacted  for  the  purpose  of 
raising  revenue  and  did  not  originate  in  the  board  of 
councUmen  of  the  city,  as  required  by  law. 

The  appellee  filed  a  general  demurrer  to  the  answer, 
and  thereafter  the  court  overruled  appellant's  demurrer 
to  the  petition,  but  sustained  appellee's  demurrer  to 
the  answer,  and  upon  the  failure  of  appellee  to  plead 
further,  rendered  judgment  declaring  the  bonds  valid 
and  compelling  appellant  to  accept  them  in  payment  for 
the  work  performed  by  it  under  its  contract  with  ap- 
pellee. To  reverse  that  judgment  this  appeal  is  prose- 
cuted. 

The  objection  urged  by  appellant  to  the  validity  of 
the  two  ordinances  in  question  rests  upon  the  false  as- 
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smnption  that  they  are  measures  or  ordinances  for  rais- 
ing revenue,  within  the  meaning  of  Section  3060,  Ken- 
tuckp  Statutes,  and  therefore  should  have  originated  in 
the  board  of  councilmen,  instead  of  in  the  board  of  al- 
dermen, of  the  appellee  city.  These  ordinances  are  not 
ordinances  for  raising  revenue,  but  are  ordinances  for 
creating  debt.  Neither  of  them  provides  for  raising  rev- 
enue for  the  dty  of  Lexington,  but  to  create  a  debt  of 
the  city  which  it  will  have  to  pay  in  the  future.  The  first 
submitted  to  the  voters  of  the  city  the  question  of  in- 
curring such  indebtedness,  and  the  election  favored 
its  being  incurred  by  the  city.  The  second  was  passed 
to  declare  the  result  of  the  election  and  provided  for 
incurring  the  indebtedness  by  directing  the  issuing  of 
the  bonds.  Neither  of  the  ordinances  levies  a  tax  for 
the  purpose  of  raising  revenue.  For  these  reasons 
neither  can  be  said  to  be  in  violation  of  Section  3060, 
Kentucky  Statutes,  which  provides : 

**A11  ordinances  and  resolutions  for  rasing  revenue 
shall  originate  in  the  board  of  councilmen,  but  the  board 
of  aldermen  may  propose  amendments  thereto;  Pro- 
vided, no  new  matter  is  introduced  under  color  of  amend- 
ment which  does  not  relate  to  raising  revenue.'* 

The  cases  of  Commonwealth  v.  Bailey,  81  Ky.,  395, 
and  Thierman  Co.  v.  Commonwealth,  123  Ky.,  740,  relied 
on  by  appellant,  do  not,  in  our  opinion,  sustain  its  con- 
tention. In  the  Bailey  case  the  constitutionality  of  **An 
Act  to  Regulate  the  Fees  and  Salaries  of  Certain  Publio 
OflScers,*'  approved  April  9,  1880,  and  to  compel  the  ap- 
pellee as  marshal  of  the  Louisville  Chancery  Court,  to 
make  a  statement  or  report  of  all  salaries,  fees,  emolu- 
ments and  perquisites  received  by  him  for  his  services 
as  marshal  during  that  part  of  the  year  1880  subsequent 
to  the  passage  of  the  act,  was  called  in  question.  It  was 
admitted  that  the  bill  originated  in  the  Senate,  and  for 
that  reason  it  was  claimed  that  the  act  violated  Section 
30,  Article  2,  Constitution  of  1849,  which,  like  that  of 
Section  47  of  the  present  Constitution,  declares: 

**A11  bills  for  raising  revenue  shall  originate  in  the 
House  of  Representatives,  but  the  Senate  may  propose 
amendments  thereto;  Provided,  no  new  matter  shaU  be 
introduced  under  color  of  amendment,  which  does  not 
relate  to  raising  revenue.'' 

We,  however,  held  that  the  act  was  not  one  for  rais- 
ing revenue.    In  the  opinion  it  is  said : 
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**Aocording  to  Mr.  Story,  Section  874,  Section  7, 
Artiole  1,  of  the  Constitution  of  the  United  States,  which 
is  in  the  exact  language  of  the  first  clause  of  the  section 
above  quoted  from  the  present  Constitution  of  the  State, 
means  what  are  usually  termed  'money  bills'  and  that, 
in  practice,  the  constitutional  provision  is  applied  to 
bills  to  levy  taxes  in  the  strict  sense  of  the  word.  *  *  • 
It  is  clear  from  every  source  that  the  terms  *  bills  for 
raising  revenue'  are  confined  to  bills  to  levy  taxes  in  the 
strict  sense  of  the  word,  and  do  not  embrace  bills  for 
other  purposes  which  incidentally  create  revenue,  unless 
so  framed  as  to  draw  money  from  the  people,  with  no 
other  advantage  or  benefit  to  them  except  the  general 
protection  which  belongs  to  the  dtizen  under  our  form 
of  government  as  a  matter  of  common  right." 

In  Thierman  Co.  v.  Commonwealth,  the  act  involved 
also  originated  in  the  Senate,  but  as  it,  in  addition  to 
providing  penalties  for  the  violation  of  its  provisions, 
also  levied  a  tax  of  fifty  cents  on  each  barrel  of  spirits 
compounded,  etc.,  and  required  its  collection  by  the  au- 
ditor, it  was  held  to  be  a  bill  having  for  its  primary  ob- 
ject the  raising  of  revenue,  and  therefore  violated  Sec- 
tion 47  of  the  Constitution  of  the  State. 

We  do  not  agree  with  counsel  for  appellant  that  the 
second  ordinance.  No.  3092,  is  **  unmistakably  an  ordi- 
nance for  raising  revenue."  It  is  true  that  it  provides 
that  an  annual  tax  be  levied  on  all  the  taxable  property 
of  the  city  of  Lexington,  but  it  will  be  observed  that,  it 
does  not  fix  or  indicate  the  amount  of  such  tax.  It  merely 
provides  that  there  shall  be  levied  by  the  general  coun- 
cil of  the  city  of  Lexington  an  annual  tax,  which  levy  the 
general  council  must  make  year  by  year  for  the  purpose 
of  providing  for  the  payment  of  the  interest  on  the  bonds 
as  it  shall  become  due,  and  to  create  a  sinking  fund  for 
the  purpose  of  retiring  them  at  maturity.  The  levy  of 
the  tax,  which  includes  the  fixing  of  the  tax  rate  arid 
authority  to  collect  it,  is  left  wholly  to  the  future  action 
of  the  general  council.  When  such  levies  are  made  they 
must  originate  in  and  be  passed  by  the  board  of  coun- 
cilmen  and  thereafter  be  also  passed  by  the  board  of 
aldermen.  In  other  words,  the  ordinance  in  question 
merely  makes  provision  for  the  future  levy  and  collec- 
tion of  an  annual  tax  for  the  payment  of  the  bonds  and 
iaterest  as  required  by  the  statute,  but  the  statute  does 
not  require  that  this  ordinance  shall  actually  levy  any 
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tax  or  raise  any  revenue.  On  the  contrary,  the  statute 
merely  provides,  as  the  ordinance  directs,  **That  it 
shall  be  the  duty  of  the  general  council  in  each  year  there- 
after, at  the  time  at  which  other  taxes  are  levied  and 
collected,  to  levy  and  collect  a  tax  sufficient  for  such  pur- 
pose.'' Link  V.  Karb  (Ohio),  104  N.  E.,  632.  Mani- 
festly no  tax  collector  could  have  claimed  or  exercised 
the  right  to  collect  a  tax  under  ordinance  No.  3092,  for 
it  fixes  no  tax  rate.  It  follows  from  what  has  been  said 
that  neither  of  the  ordinances  in  question  is,  in  our 
opinion,  open  to  the  objection  made  by  appellant  to  its 
validity. 

Appellant's  third  contention,  that  the  publication  of 
ordinance  No.  3019  was  not  sufficient  to  give  legal  notice 
of  the  election,  presents  a  more  serious  question.  Sec- 
tion 12  of  the  act  of  1910  provided: 

'^If,  in  any  year,  the  general  council  shall  deem  it 
necessary  to  incur  any  indebtedness,  the  payment  of 
which  cannot  be  met  without  exceeding  the  income  and 
revenue  provided  for  the  city  for  that  particular  year, 
it  shall,  by  ordinance,  order  an  election  by  the  qualified 
electors  of  the  city  to  be  held,  to  determine  whether  such 
indebtedness  shall  be  incurred.  Such  ordinance  shall 
specify  the  amount  of  indebtedness  proposed  to  be  in- 
curred, the  purpose  or  purposes  of  the  same,  and  the 
amount  of  money  necessary  to  be  raised  annually  by 
taxation  for  an  interest  and  sinking  fund,  as  herein  pro- 
vided. Such  ordinance  shall  be  published  for  ai  least 
two  weehs  just  preceding  the  election^  in  the  official  news- 
paper in  and  for  such  city,  or  by  posting  written  or 
printed  copies  thereof  at  three  or  more  public  places  in 
such  city,  if  there  be  no  such  official  newspaper." 

It  is  admitted  that  the  Lexington  Herald,  a  daily 
publication,  was  then,  and  is  at  this  time,  the  official 
newspaper  of  the  appellee  city,  and  that  the  only  publi- 
cation of  ordinance  No.  3019  was  made  in  and  by  the 
Lexington  Herald.  It  first  appeared  therein  October  3, 
1912,  but  this  publication,  it  is  alleged  in  the  answer  and 
admitted  by  the  demurrer,  was  made  only  for  the  pur- 
pose of  complying  with  the  provisions  of  Section  3045, 
Kentucky  Statutes,  requiring  all  ordinances  of  cities^  of 
the  second  class  to  be  so  published  to  give  them  validity. 
The  ordinance  was  again  published  in  the  Lexington 
Herald  on  October  27,  28,  29,  30,  31,  November  1,  2,  3, 
4,  5.    It  is  further  admitted  that  October  27,  the  day  on 
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which  the  ordinance  was  the  second  time  published,  but 
first  legally  published  as  a  notice  to  the  voters  of  the 
time,  place  and  purpose  of  the  election,  was  Sunday; 
and  that  November  5,  the  day  it  was  last  published,  was 
the  day  during  which  the  election  was  held.  In  Ormsby 
V.  City  of  Louisville,  79  Ky.,  197,  we  held  that  where 
publication  of  a  levy  ordinance  of  the  city  of  Louisville 
was  made  on  Sunday,  and  no  other  day,  before  seeking 
to  enforce  it,  the  publication  was  not  such  as  the  city 
charter  required  or  the  law  of  the  State  approves.  That 
Sunday  is  not  a  judicial  day,  nor  is  it  a  day  upon  which 
any  work,  labor  or  calling  can  be  legally  pursued,  unless 
of  necessity  or  charity;  and,  furthermore,  that  such  pub- 
lication was  of  itself  a  violation  of  law,  and  no  dtizen, 
by  any  law  of  this  State,  was  bound  to  read  or  take 
notice  of  it.  So,  if  October  27  is  not  to  be  counted,  there 
were  nine  days  of  publication,  including  the  day  of  the 
election,  remaining.  If  the  5th  should  not  be  counted, 
there  would  be  but  eight  days  left.  Upon  the  other 
hand,  if  October  3,  the  day  on  which  the  ordinance  was 
published  for  the  purpose  of  giving  it  force  as  such, 
could  properly  be  included,  together  with  Sunday,  the 
27th  of  October,  there  would  still  be  but  eleven  days' 
publication  of  the  ordinance  before  the  election. 

In  Newton,  etc.,  v.  Ogden,  etc.,  126  Ky.,  101,  the 
question  presented  for  decision  was  whether  a  local  op- 
tion election  held  on  the  6th  day  of  December,  1906,  vio- 
lated Section  2555,  Kentucky  Statutes,  which  provides 
that  such  election  *' shall  not  be  held  on  the  same  day 
with  any  political  election,  nor  within  thirty  days  next 
preceding  or  following  any  such  regular  political  elec- 
tion.**  It  appears  that  the  regular  political  election  was 
held  on  the  6th  day  of  November  and  the  local  option 
election  on  the  6th  day  of  December,  1906,  the  election 
bein^  contested  upon  the  ground  that  it  was  held  within 
thirty  dajrs  next  following  the  regular  election.  If  the 
day  on  which  the  regular  election  was  held  was  to  be 
included  in  the  computation  of  time,  the  local  option 
election  was  not  held  within  thirty  days.  If  the  date  of 
the  regular  election  is  excluded  it  was  within  the  pro- 
hibited time.  It  was  held  that  the  day  of  the  regular 
election  was  properly  included  as  a  part  of  the  thirty 
days*  time,  for  the  reason  that  the  holding  of  the  regular 
election  was  an  act  done;  therefore,  as  said  in  the 
opinion: 
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''The  manner  of  computing  time,  when  it  becomes 
a  question  as  to  whether  it  shall  be  computed  from  an 
act  done  or  the  day  upon  which  it  was  done,  is  altogether 
a  matter  of  construction.  In  the  absence  of  a  statute  con- 
trolling it,  different  rules  have  been  adopted  by  courts 
of  last  resort;  but  in  this  State  it  has  been  settled  by 
numerous  adjudications  that,  when  the  computation  has 
to  be  made  from  an  act  done,  then  the  day  on  wMch  it  is 
done  must  be  included ;  but^  if  it  is  to  be  made  after  or 
from  the  day  it  is  done,  the  day  must  be  excluded." 

It  appears  from  the  opinion  that  the  right  to  include 
in  the  thirty  days'  time  the  day  upon  which  the  local 
option  election  was  held  was  not  questioned  by  court,  or 
counsel. 

It  is  manifest  in  the  instant  case  that  there  was  not 
a  sufficient  publication  of  the  ordinance  providing  for 
the  holding  of  the  election.  Whether  the  provision  of 
the  act,  supra,  requiring  it  to  be  published  for  **at  least 
two  weeks  just  preceding  the  election,  *'  be  construed  to 
mean  each  of  the  two  weeks,  running  from  Sunday  to 
Saturday,  inclusive,  next  preceding  the  week  in  which 
the  election  was  held;  or  fourteen  days  just  preceding 
the  election  and  including  the  day  thereof,  under  neither 
computation  can  it  be  made  to  appear  that  there  was  a 
publication  of  the  ordinance  for  at  least  two  weeks  just 
preceding  the  election.  The  act  does  not  require  a  daily 
publication  of  the  ordinance  for  two  weeks  just  preced- 
ing the  election ;  therefore,  it  would  seem  that  its  publica- 
tion once  in  each  of  the  two  weeks  in  a  weekly  newspaper 
would  be  sufficient,  if  made  once  in  each  of  the  two  weeks 
just  preceding  the  election,  but,  according  to  the  ad- 
mitted facts,  even  this  was  not  done  by  appellee. 

In  City  of  Chanute  v.  Davis,  85  Kan.,  188,  the  au- 
ditor of  the  city  was  mandamused  to  register  certain 
bonds  issued  by  the  city  for  waterworks  purposes,  his 
refusal  to  make  the  registration  being  based  upon  the 
fact  that  the  statutory  notice  of  the  election  authorizing 
the  bonds  was  not  given.  The  statute  required  that 
notice  for  the  election  should  be  published  in  at  least 
one  newspaper  for  three  consecutive  weeks,  the  first 
publication  to  be  at  least  twenty  days  prior  to  the  day 
fixed  for  such  election.  The  election  was  called  for  Sat- 
urday, September  17,  1910.  The  notice  was  dated  Au- 
gust 17,  1910,  and  was  published  in  a  daily  newspaper 
for  ten  consecutive  days,  Sunday  excepted,  beginning 
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on  Wednesday,  August  17th,  and  -ending  on  Saturday, 
August  27th.  The  notice  was  not  published  for  three 
weeks,  nor  in  three  separate  weeks,  but  the  city  showed 
that  the  subject  of  issuing  waterworks  bonds  was  one  of 
great  interest  from  the  time  the  ordinance  was  passed 
until  the  election  occurred,  and  was  much  discussed  by 
voters  and  taxpayers.  It  was  considered  at  a  public 
meeting  of  the  Commercial  Club  of  the  city  and  at  a  mass 
meeting  of  the  citizens,  and  columns  of  the  local  news- 
papers were  devoted  to  the  subject  from  August  17th  to 
September  17th.  In  view  of  these  facts,  it  was  insisted 
that  the  failure  to  give  the  ertatutory  notice  should  be 
treated  as  an  irregularity  only  and  not  as  a  jurisdictional 
defect  The  court,  however,  in  refusing  to  so  treat  it 
said: 

**The  question  here,  however,  is  whether  the  court 
shall  recognize  a  kind  of  publicity  which  has  no  legisla- 
tive basis  whatever  upon  which  to  rest  in  order  to  sup- 
port a  special  election  resulting  in  bonding  the  city,  and 
thereby  adding  to  the  burdens  of  every  taxpayer  within 
its  limits.  The  Legislature  could  not-  have  been  un- 
mindful of  the  fact  that  proposed  measures  of  this  char- 
acter would  be  discussed  in  private,  in  public,  and  by 
the  preiss.  Undoubtedly  it  took  for  granted  the  certainty 
of  such  publicity.  Nevertheless,  it  provided  for  a  spe- 
cific notice,  making  a  collective  statement  of  all  the  in- 
formation necessary  for  the  guidance  of  a  voter,  to  be 
published  for  a  definite  period  of  time.  The  court  is  not 
prepared  to  substitute  its  judgment  for  that  of  the  Leg- 
islature and  accept  anticipated  notoriety  as  the  equiva- 
lent of  oflScial  notice.  *  *  *  If ,  therefore,  general  par- 
ticipation in  an  election  of  this  kind  may  render  the 
matter  of  legal  notice  inconsequential,  as  courts  other 
than  this  one  have  sometimes  held,  the  principle  cannot 
be  invoked  here.  The  failure  to  give  the  statutory  notice 
may  have,  in  effect,  deprived  a  sufficient  number  of  qual- 
ified voters  of  their  votes  to  change  the  result  of  the 
election.  So  far  this  court  has  uniformly  held  that  stat- 
utory notice  is  essential  to  the  validity  of  a  special 
election.  George  v.  Oxford  Township,  16  Kan.,  72;  The 
State,  ex  rel.  v.  Echols,  41  Kan.,  1 ;  The  State  v.  Bent- 
ley,  80  Kan.,  227;  Bice  v.  Bobson,  83  Kan.,  252.'' 

In  State  v.  Mayor,  etc.  (N.  Jersey  Sup.  Ct.),  88  Atl., 
750,  the  court  had  under  consideration  an  act  providing 
for  the  calling  of  special  elections  to  determine  whether 
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there  should  be  an  issue  of  bonds  in  certain  cases  by 
municipalities.  The  statute  required  twenty  days'  notice 
of  such  election  by  publication  after  the  adoption  of  the 
resolution  calling  the  election  had  been  signed  by  the 
mayor.  The  election  being  held  May  18,  1897,  and  the 
notice  thereof  given  April  27, 1897,  and  before  the  mayor 
approved  the  resolution  on  April  30,  1897.  In  holding 
the  notice  insufficient  the  court  said: 

**As  above  stated,  the  mayor's  approval  was  on  April 
30, 1897,  and  therefore  the  notice  of  the  special  election 
published  before  that  day  was  abortive ;  and,  as  there  was 
less  than  20  days'  time  between  such  approval  and  the 
date  of  the  election,  no  legal  notice  thereof  could  be 
given.  The  requirement  of  notice  of  a  special  election 
is  mandatory.  Morgan  v.  Gloucester  City,  44  N.  J.  Law, 
137.  The  election,  therefore,  of  May  18,  1897,  was 
nugatory.'' 

The  cases  in  other  jurisdictions  relied  on  by  appel- 
lee's counsel  as  sustaining  the  sufficiency  of  the  notice 
given  of  the  election  here  involved,  are  based  upon  stat- 
utes unlike  that  of  this  State,  or  attempted  to  be  sup- 
ported by  reasoning  we  think  it  unwise  to  adopt  The 
provision  of  the  act,  supra,  as  to  the  publication  of  no- 
tice of  the  election  is  clearly  mandatory;  therefore,  it 
will  not  do  to  say  that  anything  short  of  a  substantial 
compliance  therewith  will  suffice ;  and,  obviously,  such  a 
failure  to  obey  its  requirements  as  is  here  shown,  must 
be  regarded  as  fatal  to  the  validity  of  the  bonds  issued 
by  the  appellee  city  pursuant  to  the  election. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  cause  remanded  with  directions  to  the  circuit  court 
to  overrule  the  demurrer  to  appellant's  answer  and  sus- 
tain tile  demurrer  to  appellee's  petition,  and  for  furtiier 
proceedings  consistent  with  the  opinion. 


Bruce  ▼•  ScuOy. 

(Decided  January  22,  1915.) 

Appeal  from  Kenton  Circuit  Court 
(Common  Law  and  Equity  Division). 

Malicloas  Prosecation— Probable  Canae— QneBtion  for  Jury. — 
Wbetber  the  facts  proven,  In  attempting  to  show  a  probable 
canse  for  the  prosecution  of  another,  are  sufficient  to  make  a 
probable  cause  Is  a  question  of  law,  exclusively  for  the  court 
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2.  IfalidoiM  ProBecntion— ProtMble  Cause— Question  for  Jury.— If 
the  facts  reUed  upon  to  show  probable  cause  in  a  suit  of  ma- 
licious prosecution  are  disputed,  then  as  to  whether  or  not  such 
&ct8  exist,  is  a  question  for  the  Jury  under  proper  instructions. 

3.  Malicious  Prosecution— Probable  Cause— Burden  of  Proof.— In  a 
suit  for  damages  for  malicious  prosecution^  the  burden  of  proof 
is  upon  the  plaintiff  to  show  want  of  probable  cause  as  weU  as 
malice  in  the  defendant,  who  Is  charged  with  instituting  the 
prosecution,  upon  which  the  suit  is  founded. 

4.  Malicious  Prosecution— Probable  Cause— Question  for  Jury.— If  the 
evidence  for  plaintiff  shows  concluslyely  from  undisputed  facts 
tha%  the  defendant  had  probable  cause  for  the  institution  against 
plaintiff  of  the  prosecution  complained  of,  there  is  no  question 
for  the  Jury,  and  the  court  should  direct  a  verdict  for  the  de- 
fendant. 

O.  M.  ROGERS  for  appellant. 

JOHN  B.  O'NEAL  and  BYRNE  &  READ  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

The  appellant,  Kate  Brncey  filed  her  petition  in  the 
Kenton  Circuit  Court,  in  which  she  alleged  that  the  ap- 
pellee, Elizabeth  Scully,  had  made  an  affidavit  before  a 
justice  of  the  peace,  charging  her  with  the  offense  of 
using  abusive  and  insulting  language  in  the  presence  of 
other  persons  with  the  intent  to  provoke  an  assault, 
and  caused  her  to  be  arrested  upon  that  charge  and 
tried  before  the  justice  of  the  peace,  and  a  jury,  and  that 
the  trial  resulted  in  an  acquittal,  and  that  said  prosecu- 
tion was  set  on  foot  by  the  appellee  with  malice  against 
her  and  without  probable  cause  for  so  doing,  and  asked 
a  judgment  against  the  appellee  in  the  sum  of  $10,000.00. 
The  appellee,  by  answer,  admitted  the  taking  out  of  the 
warrant  alleged  to  have  been  issued,  and  the  trial  and 
acquittal  of  the  appellant  upon  that  charge,  but  denied 
that  she  did  same  maliciously  or  without  probable 
cause,  and  affirmatively  pleaded  and  set  forth  facts  show- 
ing that  she  did  have  a  probable  cause  for  causing  the 
arrest  of  the  appellant  upon  that  charge.  The  appellant, 
by  reply,  traversed  the  affirmative  allegations  in  the  an- 
swer, and  upon  these  issues  the  case  went  to  trial. 

After  appellant  had  testified  and  had  introduced  her 
other  evidence  in  chief,  the  appellee  moved  the  court  to 
instruct  the  jury  peremptorily  to  find  a  verdict  for  her. 
After  consideration  the  court  sustained  this  motion,  and 
directed  the  jury  to  find  a  verdict  for  appellee,  which  was 
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done.  The  appellant  filed  grounds  and  made  a  motion 
to  set  aside  the  verdict,  and  to  grant  her  a  new  trial, 
which  motion  being  overruled,  she  has  appealed  to  tiiis 
court. 

Evidence  offered  in  the  case  shows  the  facts  to  be 
that  the  appellant  and  appellee  resided  in  the  same 
house,  and  engaged  in  a  quarrel  on  account  of  appellee 
lowering  her  slops  from  an  upstairs  window  to  the 
ground,  passing  the  window  in  a  room  occupied  by  the 
appellant  on  the  lower  floor  of  the  building.  The  appel- 
lant, in  her  testimony,  stated  that  the  appellee  abused 
her  very  considerably,  and  that  she  made  the  following 
statement  to  appellee: 

"Look  here,  be  careful  the  names  you  are  calling; 
don't  think  everybody  is  like  yourself,  because  you  bring 
Judge  Shoborg  down  here,  and  his  family  *  *  *  I 
told  her  because  Judge  Shoborg  came  down  there,  I 
said — ^You  got  by  with  old  man  McDonald's  money  so 
easy  the  way  you  did,  you  can't  call  everybody  names 
and  get  by  with  it  so  easy."  On  cross-examination  she 
was  asked  the  following  questions  and  gave  the  following 
answers : 

**Q.  I  understood  you  to  say  that  on  the  15th  day  of 
July  you  did  say  to  Mrs.  Scully  that  she  had  taken  old 
man  McDonald's  money  and  gotten  by  with  it — ^is  that 
the  language  you  used  to  her?  A.  Yes,  sir.  Q.  You  said 
she  was  having  Shoborg  come  there  to  her  house,  and 
she  had  gotten  by  with  that?    A.  Yes,  sir." 

The  use  of  this  language  by  the  appellant  to  the 
appellee  in  the  presence  of  appellee  and  some  others 
present,  in  the  opinion  of  the  court  below,  conclusively 
shows  probable  cause  for  the  appellee  to  have  appellant 
arrested  and  tried  upon  the  charge.  In  this  opinion  of 
the  trial  judge  we  concur.  Evidently  tiiis  language  by 
the  appellant  was  used  by  her  with  the  purpose  of  charg- 
ing the  appellee  with  some  improper  conduct,  if  not  with 
something  very  disreputable,  and  we  do  not  think  that 
any  reasonable  mind  could  give  it  any  other  meaning. 
The  meaning  of  the  expression  **to  get  by"  and  what  it 
conveys  is  well  understood.  It  means  that  the  person 
referred  to  has  done  some  act  and  has  escaped  the  in- 
jurious and  detrimental  consequences  which  usually 
attend  such  an  act.  It  does  not  seem  that  Judge  Sho- 
borg's  name  had  been  mentioned  in  the  quarrel  or  that 
he  had  any  connection  with  the  matter  in  hand,  and  the 
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appellant's  statement  that  the  appellee  had  brought 
Shoborg  to  her  house  and  ** gotten  by*'  with  it  can  have 
but  one  meaning,  which  is  very  evident,  because  there 
could  be  no  injurious  consequences  to  get  by  with  if 
the  transaction  was  proper.  This  expression,  **to  get 
by''  with  is  never  applied  except  to  actions  which  nec- 
essarily have  an  injurious  and  detrimental  consequence. 
The  charge  that  appellee  had  gotten  old  man  McDon- 
ald's money  and  ^* gotten  by"  with  that  so  easy  could 
have  no  meaning,  to  any  reasonable  mind,  unless  it 
meant  that  appellee  had  obtained  McDonald's  money  by 
some  improper  and  disreputable  means.  It  would  be 
improbable,  under  the  circumstances  under  which  the 
language  was  used,  to  attach  any  other  meaning  to  these 
remarks  by  appellant,  except  that  they  were  insulting 
and  were  used  by  the  appellant  to  the  appellee  for  the 
purpose  of  insulting  her  and  to  provoke  an  assault  from 
her. 

The  want  of  probable  cause  for  setting  on  foot  a 
criminal  prosecution  is  as  fatal  to  the.  suit  of  plaintiff 
in  a  suit  of  this  character  as  it  is  to  fail  to  charge  that 
the  prosecution  was  instituted  by  the  party  doing  it 
from  malicious  motives.  What  is  necessary  to  allege 
is  also  necessary  to  prove.  In  Garrard  v.  Willett  (4 
J.  J.  M.,  628)  this  court  said:  **But,  as  the  plaintiff 
must  prove  malice,  proof  of  the  want  of  probable  cause 
devolves  on  him;"  and,  in  the  same  opinion,  further 
held  *Hhat  an  allegation  of  probable  cause  in  the  pe- 
tition was  indispensable,  and  the  acquittal  of  the  accused 
would  .not  prove  a  want  of  probable  cause  conclusively." 

In  Volume  26,  page  86,  of  the  Cyclopedia  of  Law  and 
Procedure,  it  is  said:  **The  burden  of  proving  the  con- 
currence of  malice  and  want  of  probable  cause  is  on  the 
plaintiff;"  and  on  page  83  of  same  work  it  is  said:  **The 
burden  of  proof  in  the  first  instance,  according  to  the 
general  rule,  rests  upon  the  plaintiff,  when  the  general 
issue  is  tendered,  to  prove  every  essential  element  of 
this  spcific  tort,  in  order  that  he  may  make  out  a  prima 
facie  case.  •  •  •  If  he  fails  to  sustain  the  burden  of 
proof,  the  defendant  ordinarily  has  no  occasion  to  offer 
evidence  in  his  own  defense." 

While  in  some  jurisdictions  the  burden  of  proving 
the  want  of  probable  cause  is  put  upon  the  defendant, 
but  in  this  State  and  the  general  rule  prevailing  every- 
where is,  that  the  burden  is  upon  the  plaintiff  to  prove 
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the  want  of  probable  cause  for  a  prosecution  against 
him,  as  well  as  to  prove  malice  or  facts  from  which 
malice  may  be  inferred.  If  the  evidence  offered  by  the 
plaintiff  himself  shows  conclusively  that  the  defendant, 
in  a  suit  of  this  kind,  was  not  without  probable  cause 
to  institute  and  carry  on  the  prosecution  complained  of, 
then  the  plaintiff's  case  must  necessarily  fail  upon  his 
own  evidence,  and  there  is  nothing  to  be  submitted  to 
the  jury. 

In  Lancaster  v.  Langston  (18  E.,  299)  this  court 
held  that  what  facts  and  circumstances  amount  to  prob- 
able cause  is  a  question  of  law  for  the  court,  and  whether 
the  facts  and  circumstances  put  in  evidence  exist  or 
not,  in  any  particular  case,  is  a  question  of  fact  for  the 
jury.  If  the  facts  insisted  upon  as  showing  the  exist- 
ence of  probable  cause  for  instituting  a  criminal  or 
penal  prosecution  are  denied  an  issue  is  made  in  the 
evidence  as  to  whether  or  not  said  facts  exist,  it  would 
then  be  the  duty  of  a  trial  court  to  submit  the  question 
as  to  whether  or  not  said  facts  do  exist  to  the  jury 
under  proper  instructions.  But  where  the  facts  are 
undisputed,  and,  as  in  this  case,  are  admitted  by  the 
appellant  herself,  there  can  be  nothing  to  submit  to  a 
jury  upon  the  question  of  probable  cause,  but  it  becomes 
a  matter  exclusively  for  a  decision  of  the  court.  This 
court,  in  the  case  of  Farris  v.  Starks  (3  B.  M.,  4),  de- 
fined probable  cause  as  being  such  grounds  as  would 
induce  a  man  of  ordinary  prudence  and  discretion  to 
believe  in  the  guilt  and  expect  the  conviction  of  the 
person  suspected,  and  if  he  acts  in  good  faith  on  such 
belief  and  expectation.  In  the  case  at  bar  the  language 
which  appellant  admits  that  she  used  to  the  appellee 
was  such  that  we  do  not  think  that  any  prudent  person 
could  fail  to  have  a  belief  in  the  guilt  of  the  appellant 
upon  the  charge  upon  which  she  was  prosecuted,  and  to 
reasonably  expect  her  conviction  upon  that  charge.  It 
being,  then,  the  duty  of  the  court  to  determine  as  to 
whether  or  not  the  language  conclusively  shows  prob- 
able cause  for  the  appellee  to  act  upon  in  instituting  the 
prosecution  against  appellant  in  the  justice's  court,  and 
the  trial  court  being  of  the  opinion  that  the  language 
was  sufficient  to  justify  a  reasonably  prudent  and  cau- 
tious person  in  believing  in  the  guilt  of  the  appellant 
and  expectation  of  her  conviction  upon  that  charge,  there 
vas  then  no  cause  of  action  left  for  the  appellant  againgt 
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the  appellee,  and  the  action  of  the  court  in  directing  a 
verdict  for  the  appellee  was  proper. 

The  contention  of  appellant  that  the  language  used 
by  the  appellee  to  her  was  of  an  insulting  nature  and 
justified  her  in  using  the  language  which  she  admits  that 
she  used,  we  do  not  think  is  founded  in  any  good  reason. 
One  person  cannot  escape  the  consequences  of  the  viola- 
tion of  the  offense  denounced  in  Section  1271  of  the  Ken- 
tucky Statutes,  by  showing  that  the  person  to  whom  in- 
sulting language  was  used  was  at  the  same  time  guilty 
of  a  violation  of  said  statute  also. 

The  judgment  appealed  from  is,  therefore,  affirmed. 


G.  L  Frazier  Company  y«  Owensboro  Stave  &  Band 

Company. 

(Decided  January  22,  1915.) 

Appeal  from  Daviess  Circuit  Conrt. 

1.  Contracts — Sale  of  Personal  Property — Intention  of  Parties. — ^In  a 
contract  for  the  sale  of  personal  property,  the  intention  of  the 
parties  controls,  as  to  whether  the  title  passes  or  does  not  pass, 
regardless  of  all  other  circumstances  of  the  transaction. 

2.  Contracts — Sale  of  Personal  Property — ^Title. — ^Before  the  title  to 
personal  property  passes  from  the  vendor  to  the  vendee,  the  price 
must  be  agreed  upon,  or  some  method  agreed  upon  by  whidi  the 
total  price  can  be  definitely  ascertained. 

3.  Contracts — Sale  of  Personal  Property — Inspection. — ^Where  prop- 
erty, such  as  staves,  is  shipped  by  a  common  carrier  from  a  dis- 
tant point  to  a  purchaser,  and  he  has  had  no  opportunity  for  in- 
spection, he  has  a  right  to  inspect  the  property  before  receiving 
it»  to  determine  whether  it  is  in  accordance  with  the  contract  or 
not,  and  if  not  in  accordance  with  the  contract,  to  reject  it^  unless 
it  appears  from  the  contract  that  it  was  intended  for  the  title  to 
it  to  pass  to  the  purchaser  without  inspection. 

4.  Contracts — Intention  of  Parties — ^How  Determined. — ^In  determin- 
ing what  was  the  intention  of  the  parties  in  a  contract  for  the 
sale  of  personal  property,  the  court  should  look  to  all  of  the  facta 
and  circumstances,  and  the  customs  of  the  trade  in  such  com- 
modity. 

C.  W.  WELLS,  W.  F.  HAYS  and  JORDAN   STOKES,  JR.,  for 
appellant 

SHEILD,   CAMPBELL  &  McATEE  and  LE  VEQA  CLEMENTS 
for  appellee. 
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Opinion  of  the  Coubt  by  Jubob  Httbt—- Affirming. 

The  G.  L  Frazier  Company  was  the  appellant,  doing 
business  as  a  stave  dealer,  with  office  in  Nashville,  Ten- 
nessee. Hiram  Blow  and  Company  was  a  partnership, 
which  was  engaged  in  dealing  in  barrel  staves,  with 
offices  in  Nashville,  Tennessee,  in  the  same  building  in 
which  G.  I.  Frazier  had  his  office.  V.  J.  Blow  had  con- 
trol of  the  active  management  of  the  aflfairs  of  Hiram 
Blow  &  Company,  and  H.  B.  Carter  was  also  a  general 
manager  for  Hiram  Blow  &  Company.  The  Owensboro 
Stave  &  Barrel  Company  was  a  corporation,  engaged  in 
the  business  of  a  cooper  at  Owensboro,  Kentucky. 

V.  J.  Blow  was  the  president  of  the  Owensboro  Stave 
&  Barrel  Company,  and  had  control  of  the  management 
of  its  affairs  as  its  general  manager  until  about  the  first 
of  July,  1910,  when  the  directors  at  a  meeting  removed 
him  from  the  management  and  invested  R.  S.  Dinwiddie 
with  the  business  of  general  manager  of  the  affairs  of 
the  corporation.  Some  time  previous  to  the  shipping  of 
the  staves  in  controversy,  V.  J.  Blow,  acting  for  Hiram 
Blow  &  Company,  and  B.  S.  Dinwiddie,  acting  for  the 
Owensboro  Stave  &  Barrel  Company,  which  hereafter 
we  will  call  the  appellee,  made  an  arrangement  whereby 
it  was  agreed  that  Hiram  Blow  &  Company  would  fur- 
nish all  of  the  staves,  similar  to  the  ones  in  controversy, 
at  $1.50  per  set  (a  set  being  a  sufficiency  of  staves  to 
make  a  barrel  which  was  81  inches  in  circumference), 
which  were  needed  by  the  appellee,  over  and  above  what 
it  could  buy  from  other  sources.  Toward  the  latter  part 
of  July,  1911,  Hiram  Blow  &  Company  gave  G.  L  Fra- 
izier  Company,  whom  we  will  hereafter  call  the  appel- 
lant, an  order  to  ship  to  the  appellee  the  two  carloads 
of  staves  in  controversy,  at  Owensboro,  Kentucky,  which 
appellant  did,  consigning  them  to  himself.  The  appellant 
bought  the  staves  from  the  Brown  Stave  Company,  at 
Monroe,  Louisiana.  When  appellant  received  the  bills 
of  lading  he  endorsed  them  *'in  blank''  and  delivered 
the  bills  to  Hiram  Blow  &  Company,  and  at  the  same 
time  charged  the  staves  to  Hiram  Blow  &  Company  upon 
his  books.  Hiram  Blow  &  Company  then  delivered  the 
bills  to  the  appellee,  and  at  the  same  time  sent  it  an  in- 
voice, in  which  the  price  of  the  staves  was  stated  as  being 
$1.75  per  set.  At  the  same  time  Hiram  Blow  &  Com- 
pany charged  the  staves  to  appellee  upon  its  books,  and 
credited  appellant  with  them.     The  staves  arrived  at 
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the  railroad  station  at  Owensboro  about  the  last  of  July 
or  the  first  of  August,  1911.  The  negotiations  between 
Hiram  Blow  &  Company  and  appellee  were  thence  for- 
ward conducted  through  the  medium  of  letters  dispatched 
by  the  mails.  On  August  3rd  Hiram  Blow  &  Company 
wrote  to  appellee  in  substance  acknowledging  receipt 
of  appellee's  communication  in  regard  to  the  staves, 
and  asking  it  to  **get  a  report  from  Joe  on  this,  as  Mr. 
Frazier  is  exceedingly  anxious  to  have  it  and  there  is 
no  reason  why  Joe  can't  make  some  kind  of  a  report 
and  we  can  settle  with  Frazier  and  fight  the  matter  of 
price  out  between  you.*'  What  the  communication  was 
that  the  above  letter  was  in  response  to  does  not  appear. 

On  August  7th  appellee  wrote  to  ffiram  Blow  & 
Company  that  Joe  had  shown  Dinwiddle  the  bills  of 
the  staves,  and  *4t  could  not  pay  more  than  $1.50  per 
set  for  them.  Please  advise  if  the  above  is  satisfactory 
before  we  unload  them.''  It  appears  that  between  this 
date  and  August  14th  that  Hiram  Blow  &  Company  had 
written  appellee  and  requested  it  to  send  them  ''some 
acceptances."  This  letter  does  not  appear  in  the  evi- 
dence. 

On  the  14th  day  of  August  appellee  wrote  Blow  & 
Company,  saying:  "Enclosed  please  find  our  accept- 
ances on  the  three  last  cars  shipped  us.  You  will  note 
we  have  not  inspected  these  cars  or  gotten  the  freight 
amounts  to  deduct,  which  will  be  charged  to  your  ac- 
count." There  were  two  of  the  acceptances,  one  for  the 
sum  of  $1,159.50,  which  was  endorsed  that  it  was  in  pay- 
ment of  staves  in  car  No.  24128, 1.  C,  and  the  other  ac- 
ceptance was  for  the  sum  of  $1,140.00,  and  endorsed 
that  it  was  for  the  payment  of  staves  in  car  No.  25797 
V.  S.  &  P.  These  were  the  cars  containing  the  staves 
in  controversy.  These  acceptances  were  drawn  in  favor 
of  Blow  &  Company,  and  promised  the  payment  of  the 
amounts  respectively,  the  one  thirty  days  after  date,  and 
the  other  forty-five  days  after  date.  Blow  &  Company 
accepted  said  **  acceptances  "and  at  once  negotiated  them, 
and  thereafter  they  were  paid  by  appellee,  the  one  on 
September  14th  and  the  other  on  September  29th.  In- 
stead of  Blow  &  Company  entering  the  acceptances  as  . 
payment  for  said  two  cars  of  staves,  as  directed  by  ap- 
pellee, it  credited  them  upon  appellee's  general  account 
Upon  the  same  day,  August  14th,  upon  which  appellee 
maOed  the  acceptances  to  Blow  &  Company,  Blow  & 
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Company  wrote  to  appellee  saying,  in  substance,  that 
appellee's  communication  of  the  3rd  ** would  have  had 
more  prompt  attention,  but  Carter  has  been  away  from 
Nashville,  but  on  the  staves  I  should  like  to  have  a  full 
and  complete  report  of  just  what  the  staves  are  that 
you  have  received,  and  I  am  quite  positive  that  the  price 
at  which  they  are  billed  is  not  at  all  unreasonable,  and 
that  it  would  be  a  good  idea  for  you  to  have  some  of 
them  K.  D.  &  S.  staves  on  hand.''  Further:  *'I  had 
Mr.  McQuay  write  you  a  day  or  two  ago  asking  you  to 
send  us  some  acceptances,  which  I  trust  you  will  do, 
and,  if  it  is  convenient  for  you  to  pay  part  cash,  it  will 
be  quite  acceptable  to  us.  We  will  have  no  trouble  in 
settling  all  matters,  when  we  can  get  together  for  this 
purpose." 

On  the  same  day  H.  B.  Carter,  general  manager  of 
Hiram  Blow  &  Company,  reported  to  appellant  that 
the  staves  shipped  to  Owensboro  were  not  satisfactory 
to  appellee,  when  appellant  said  to  him,  **Mr.  Carter, 
see  .what  they  will  allow  you  for  the  staves,  and  if  we 
can,  let  us  adjust  it."  On  the  same  day  Blow  &  Com- 
pany wrote  appellant  in  substance  that  the  staves  at 
Owensboro  had  been  rejected,  and  that  they  desired  to 
turn  the  staves  over  to  appellant  **so  you  may  arrange 
a  settlement  on  same.''  Further:  **I  am  sorry  that  yon 
have  had  this  trouble  on  these  shipments,  but  before  we 
would  want  to  take  any  further  responsibility  in  re- 
gard to  the  staves  you  would  have  to  make  proper  set- 
tlement with  the  Owensboro  Stave  &  Barrel  Company, 
and,  therefore,  we  think  it  best  to  reject  these  staves." 
On  the  15th  day  of  August  Blow  &  Company  wrote  ap- 
pellee acknowledging  receipt  of  its  letter  of  the  14th, 
and  saying  that  they  desired  a  statement  and  report  on 
the  staves,  and  that  they  were  crediting  the  acceptances 
on  account  and  not  against  any  particular  car,  and  to 
get  the  report  requested  as  quickly  as  possible,  as  they 
had  rejected  the  staves  to  the  party  shipping,  and  do  not 
consider  the  staves  **our  property  until  we  come  to 
some  further  adjustment."  Further:  *'I  am  going  to 
be  in  Louisville  on  Saturday,  and  I  am  anxious  to  see 
you  in  reference  to  the  Owensboro  situation,  and,  in  fact, 
a  number  of  matters."  On  August  21st  appellee  wrote 
to  Blow  &  Company,  in  substance,  saying  that  the  first 
time  Dinwiddle  is  in  Owensboro  that  he  will  attend  to 
the  taking  of  the  staves,  and  enclosed  freight  receipts 
paid  for  the  staves,  in  the  sum  of  $200.00,   and   says: 
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**Thi8  and  the  acceptance  yon  got  is  a  right  smart  to 
be  ont  on  a  lot  of  rejected  stnff/'  It  further  added: 
'*  There  was  no  nse  of  getting  into  this,  and  if  you  had 
left  these  staves  alone  I  could  have  bought  them  a  great 
deal  cheaper.*' 

On  August  24th  appellees  wrote  Blow  &  Company 
that  their  letter  of  the  23rd  relative  to  the  staves,  had 
been  received,  and  that  its.  foreman  promised  to  get  up 
a  report  on  the  staves  upon  that  evening,  and  send  it 
to  them;  that  Dinwiddie  would  be  away  for  a  week,  but 
when  he  returned  that  he  would  also  inspect  the  staves. 

On  August  26th  Blow  &  Company,  in  response  to 
above  letter,  wrote  appellee  that  they  hoped  to  get  re- 
port on  the  staves  as  soon  as  possible.  On  the  9th  day 
of  September  appellee  wrote  Blow  &  Company  saying 
that  it  enclosed  a  percentage  of  the  staves;  that  Din- 
widdie had  gone  through  500  in  each  car,  but  that  the 
bundles  had  come  apart  and  were  in  such  shape  they 
could  not  be  counted ;  that  directions  had  been  given  to 
count  them  when  they  had  been  straightened  up,  and 
further  wrote:  **If  you  want  us  to  use  them  on  this  in- 
spection, please  advise.  Of  course,  the  count  will  all 
be  credited  to  you  when  you  get  it.'* 

On  September  11th  Blow  &  Company  wrote  appellee 
saying  that  they  had  received  the  inspection  of  the 
staves  sent  them  on  the  9th  and  that  they  noted  that 
one  car  contained  91%  prime  staves  and  the  other 
85  1/3  prime  staves ;  that  what  they  wanted  now  to 
know  is,  how  much  allowance  appellee  wanted  them  to 
make  for  the  staves  which  are  not  prime,  and  saying 
that  they  expected  appellee  to  pay  for  the  prime  staves, 
the  invoice  price,  and  requested  an  answer  by  return 
mail  as  to  **what  allowance  you  want  us  to  make  for  the 
stock  which  is  not  prime.'* 

On  September  13th  appellee  wrote  Blow  &  Com- 
pany that  for  the  staves  which  would  have  to  be  re- 
jointed  it  would  pay  the  price  of  the  rejointed  staves, 
less  the  expense  of  rejointing  and  what  is  cut  away  to 
make  a  smoother  joint,  which  would  be  $5.00  per  thou- 
sandy  and  would  pay  for  the  oil  staves  $30.00  per  thou- 
sand, and,  as  to  the  prime  staves,  it  would  not  pay  the 
price  at  which  they  were  billed;  and  further  saying: 
*'We  have  your  agreement  to  adjust  the  price,  if  we 
would  send  the  acceptances,  which  we  did,  and  we  ex- 
pect you  to  stand  up  to  this  agreement.  Now,  if  it  is  not 
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satisfactory  with  you  for  us  to  work  these  staves,  please 
advise  promptly,  so  we  can  let  you  take  up  the  accept- 
ances yourselves,  you  pay  us  the  expense  we  have  been 
out  on  them/'  On  September  19th  Blow  &  Company 
wrote  appellee  saying  that  they  think  the  allowance 
asked  for  rejointing  is  rather  heavy  and  that  the  price 
for  the  oil  staves  a  little  low,  but  if  it  could  reduce  the 
price  for  rejointing  and  make  a  littl-e  better  price  on  the 
oils,  **we  can  arrange  a  better  settlement." 

On  September  21st  appellee  wrote  Blow  &  Com- 
pany saying  to  *' please  advise  what  price  you  should 
have  for  the  oils,  also  what  you  think  would  be  right  for 
the  jointing,  and  what  would  be  cut  away  on  the  rough 
joint  on  these  staves  that  are  to  be  rejointed.  As 
that  is  all  there  is  between  us,  we  can  surely  get  together 
on  that" 

On  September  29th  appellee  sent  a  complete  report 
of  the  count  and  inspection  of  the  staves,  **  which  we 
had  recounted  at  Oweiisboro.  We  are  charging  your 
account  with  the  difference  made  by  the  grades." 

This  report  shows  that  there  were  1,532  sets  of  the 
staves,  which,  at  the  price  allowed  in  the  report,  showed 
that  the  two  acceptances  over  paid  the  amount  which  the 
staves  were  worth  by  the  sum  of  $135.93.  The  price  of 
the  prime  staves  being  $1.50  per  set,  and  the  oil  staves 
and  those  necessary  to  be  rejointed  in  both  cars  being 
valued  altogether  at  $117.04. 

On  October  7th  Blow  &  Company  wrote  appellee  say- 
ing that  the  settlement  made  of  the  stave  matter  as  con- 
tained in  appellee's  letter  of  the  29th  of  September,  is 
unsatisfactory,  and  that  appellee,  having  some  tinae  ago 
rejected  the  staves,  advised  appellee  under  no  circum- 
stances to  use  any  of  them  until  the  matter  is  adjusted; 
that  they  had  rejected  the  staves  from  the  party  mak- 
ing the  shipment  and  that  he  was  unwilling  to  make 
the  settlement  suggested,  **nor  are  we  in  turn  willing 
to  accept  anything  like  $1.50  per  set  for  the  staves  de- 
livered at  Owensboro;  therefore,  we  caution  you  not  to 
use  any  of  this  stock,  because  it  does  not  belong  to  ug 
nor  to  you  until  the  matter  is  definitely  settled." 

This  communication  was  the  last  heard  from  Blow  & 
Company  in  the  negotiations,  and  either  upon  the  11th 
or  13th  of  October,  thereafter.  Blow  &  Company  was 
adjudged  a  bankrupt,  and  on  the  12th  day  of  October 
the  appellant  set  up  his  claim  to  the  staves.    He  sent 
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several  eoimnuiiications  to  the  appellee,  but  we  do  not 
deem  a  reference  to  them  necessary  to  a  proper  deter- 
mination of  this  case. 

The  possession  of  the  staves  having  been  delivered 
to  appellee  by  the  delivery  of  the  bills  of  lading  to  it, 
it  thereafter  took  manual  possession  of  them  and  used 
them,  or  the  greater  portion  of  them,  in  its  business  be- 
fore the  bringing  of  this  suit 

On  the  26th  day  of  June,  1913,  nearly  two  years  after 
the  transaction  in  regard  to  the  staves,  the  appellant 
filed  his  petition  in  ordinary,  alleging  that  he  was  the 
owner  of  the  staves  and  that  they  were  worth  in  th-e 
market  $1.63  per  set,  and  that  on  the day  of  Sep- 
tember, 1911,  the  appellee  had  wrongfully  converted  them 
to  its  own  use,  and  prayed  a  judgment  in  the  sum  of 
$2,498.79  in  damages  against  appellee. 

The  appellee,  by  its  answer,  traversed  the  ownership 
of  the  staves  by  appellant  at  the  time  of  their  conver- 
sion, and  denied  that  they  were  worth  more  than  $1.50 
per  set,  and  affirmatively  pleaded  that  it  purchased  the 
staves  from  Hiram  Blow  &  Company  under  a  contract, 
by  which  it  was  to  pay  Blow  &  Company  $1.50  per  set 
for  them,  and  that  Blow  &  Company  delivered  the  staves 
to  it,  and  it  had  paid  the  contract  price  to  Blow  &  Com- 
pany for  them  as  Blow  &  Company  had  requested.  The 
appellant,  by  reply,  denied  the  affirmative  allegations 
in  the  answer  and  alleged  that  if  appellee  paid  any- 
thing to  Blow  &  Company  that  it  was  in  satisfaction 
of  an  indebtedness  other  than  for  the  staves,  and  that 
said  payments  were  not  accepted  by  Blow  &  Company 
in  payment  for  the  staves,  and  that  he  shipped  the 
staves  to  Owensboro  upon  the  request  of  Blow  &  Com- 
pany, who  had  ordered  them  for  appellee,  and  that  ap- 
pellee rejected  the  staves  and  would  not  receive  or  pay 
for  them,  of  which  Blow  &  Company  notified  appellant, 
and  Blow  &  Company  also  rejected  the  staves,  and  that 
appellants  acquiesced  in  said  rejections,  and  continued 
to  be  the  owner  of  the  staves  when  they  were  converted, 
as  alleged  by  the  appellee. 

The  appellee,  by  rejoinder,  traversed  the  allegations 
of  the  reply.  The  issues  being  thus  joined,  the  case  was 
tried  by  the  court  without  the  intervention  of  a  jury. 
The  court  being  of  the  opinion  that  the  appellant  has 
failed  to  manifest  his  right  to  a  recovery,  adjudged  that 
his  petition  be  dismissed,  and  in  response  to  appellant's 
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demand  that  the  court  state  in  writing  its  finding  of  facts 
separate  from  its  conclusions  of  law,  filed  a  written 
opinion,  embodying  its  separate  findings  of  facts  and 
conclusions  of  law,  to  which  appellant  excepted,  and  ex- 
cepted to  each  separate  finding  of  facts  and  conclusions 
of  law,  and  then  produced  and  filed  a  written  motion  and 
grounds  for  a  new  trial,  and  moved  the  court  to  set  aside 
the  judgment  and  to  grant  him  a  new  .trial,  which  the 
court  overruled,  to  which  appellant  excepted,  -and  now 
appeals  to  this  court. 

The  grounds  upon  which  appellant  asks  a  reversal 
of  the  judgment  below  are:  First,  that  the  decision  of 
the  court  and  judgment  are  not  sustained  by  sufficient 
evidence,  and  are  contrary  to  the  evidence  and  contrary 
to  law.  Second,  that  the  court  erred  to  his  prejudice 
in  admitting  incompetent  evidence  oflfered  by  appellee, 
and  in  refusing  competent  evidence  oflfered  by  appellant, 
and  to  which  rulings  of  the  court  he  excepted  at  the 
time.  Third,  because  the  court,  although  requested, 
failed  to  state  separately  its  conclusions  of  law 
from  its  finding  of  facts,  and  because  to  the  ex- 
tent the  opinion  filed  by  the  court  did  separate  the  con- 
clusions of  law  and  finding  of  facts,  that  said  conclusions 
and  findings  were  not  supported  by  the  e^dence  and 
were  contrary  to  law. 

The  facts  above  stated  in  this  case  have  been  set  out 
with  particularity,  because  of  the  difficulty  experienced 
in  applying  the  well-settled  rules  of  the  law  to  the  facta 
of  this  transaction. 

It  is  an  elementary  principle  of  the  law  held  every- 
where that,  in  negotiations  for  the  sale  of  personal  prop- 
erty, that  the  title  to  the  property  passes  to  the  eeller 
from  the  buyer  (when  no  other  persons  are  concerned 
but  the  parties  to  (the  transaction),  or  does  not  pass  ac- 
cording to  the  intent  of  the  parties,  and  this  intent  will 
always  control  in  the  determination  of  whether  or  not 
the  title  to  the  property  'passes  from  the  seller  to  the 
buyer,  regardless  of  the  other  circumstances  of  the 
transaction.  The  difficulty  in  determining  whether  or 
not  a  sale  of  personal  property  has  been  made  arises 
from  the  difficulty,  if  it  exists,  of  determining  what  the 
intent  of  the  parties  was.  The  courts  have  from  time 
to  time,  when  the  circumstances  would  otherwise  leave 
the  mind  in  doubt  as  to  what  the  intent  of  the  parties 
was,  adopted  rules  aDplyinsr  to  a  certain  state  of  factd 
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to  assist  in  determining  what  was  the  intent  of  the 
parties  to  the  transaction.  One  of  these  rules  is,  that 
where,  nnder  a  contract  for  sale  of  personal  property, 
it  is  delivered  to  the  buyer,  the  presumption  is  usually 
indulged  that  the  title  has  passed,  unless  a  contrary 
intention  is  apparent  from  the  agreement  or  circum- 
stances, but  if  the  parties  agree  thereto,  the  title  may 
pass  without  a  delivery.  Hagins,  &c.  v.  Combs,  etc.,  102 
Ky.,  165.) 

Another  of  these  rules  is,  that  where  the  property 
is  in  a  condition  to  be  delivered,  but  the  property  has 
to  be  weighed,  measured,  tested,  or  some  act  has  to  be 
done  by  the  seller  for  the  purpose  of  ascertaining  the 
price,  tile  title  does  not  pass  to  the  purchaser  until  such 
thing  or  things  are  done,  but,  where  nothing  of  this 
kind  remains  to  be  done,  and  the  parties  intend  it,  the 
title  passes  immediately,  though  it  yet  has  to  be  weighed, 
measured  or  tested  to  ascertain  the  total  price.  (New- 
comb,  Buchanan  &  Co.  v.  Cabell,  etc.,  10  Bush,  460.) 

In  the  case  of  Thompson  v.  Brannin,  Brand  &  Glover 
(94  Ky.,  490)  this  court  said:  **But  whether  a  sale  vests 
the  right  of  property  in  the  vendee  presently,  or  not 
until  the  thing  has  been  done  by  the  vendor  for  ascer- 
taining the  weight,  extent  or  price  of  such  property, 
must,  of  course,  depend  upon  the  intention  of  the  par- 
ties manifested  by  the  character  of  the  contract  or  cir- 
cumstances under  which  it  was  made,  and  the  question 
may  be  sometimes  determined  by  the  custom  of  the  trade 
in  respect  to  a  particular  commodity.'* 

Where  the  seller,  in  accordance  with  the  terms  of  the 
contract,  delivers  the  goods  to  a  conmion  carrier  for  the 
purpose  of  having  them  transmitted  to  the  buyer,  it  is 
presumed  that  the  title  to  them  passes  to  the  buyer,  un- 
less the  seller  expressly  reserves  the  right  to  dispose  of 
them.  The  acceptance  of  payment  or  part  payment  from 
the  buyer  of  the  price  of  the  goods  delivered  to  the 
buyer  is  a  strong  presumption  of  the  intention  to  pass 
the  title  and  the  payment  on  the  part  of  the  buyer  is  a 
strong  presumption  of  the  intention  on  his  part  to  ac- 
quire title. 

If  one  has  the  contract  for  the  purchase  of  goods  and 
receives  and  appropriates  them  to  the  contract,  it  is  pre- 
sumed that  the  title  passes  to  the  buyer,  without  the 
payment  of  the  price.  The  weight  of  authority,  how- 
ever, requires  that,  before  a  sale  of  personal  property 
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becomes  complete,  and  the  title  passes,  there  must  either 
be  an  agreement  as  to  the  price  or  an  agreement  by  the 
terms  of  which  the  price  can  be  certainly  ascertained 
after  the  sale. 

In  the  case  of  Hagin  v.  Combs,  etc,  supra,  the  con- 
tract was  that  the  vendee  should  pay  the  vendor  such  a 
sum  for  the  logs  sold  as  would  equal  the  most  that  any 
one  would  give  the  vendor  for  the  logs  at  a  certain  named 
place,  and  the  court  held  that  was  a  suflScient  agreement 
as  to  price  to  pass  the  title  to  the  logs.  Hay  sold  at  so 
much  per  hundredweight,  to  remain  in  the  possession 
of  the  vendor  until  it  shall  be  weighed  by  the  vendee, 
this  court  held,  in  Burk  v.  Shannon  (11  R.,  1171)  to  be  a 
sufficient  agreement  as  to  price  to  pass  the  title. 

If  the  seller  has  done  all  required  of  him  by  the  con- 
tract, and  the  counting,  weighing,  testing,  etc.,  to  ascer- 
tain the  whole  price  must  be  done  by  the  vendee,  the 
title  passes,  unless  a  contrary  intention  is  apparent  from 
the  agreement  and  circimastances.  It  is  not  material  as 
to  whether  or  not  the  vendor  is  the  owner  of  the  prop- 
erty; if  he  is  in  position  to  deliver  the  goods  and  pass 
a  perfect  title,  the  title  passes  to  the  vendee  when  the 
parties  so  intend.    (Bell  v.  Offutt,  10  Bush,  632.) 

Another  rule  relative  to  sales  is:  **The  intention  of 
the  parties  must  be  gathered  from  the  language  or  con- 
duct of  both,  and  the  legal  eflfect  of  what  they  say  and 
do  cannot  be  altered  or  modified  by  the  undisclosed  in- 
tention or  secret  understanding  of  either. '*  (Bell  v. 
Offutt,  sufpra.) 

There  can  be  no  doubt  but  what  in  a  case  like  the 
one  at  bar,  where  the  goods  were  shipped  to  the  buyer 
from  a  distant  point,  and  he  had  had  no  opportunity  to 
inspect  them,  he  would  have  a  right  to  take  them  into 
possession  by  virtue  of  the  bill  of  lading,  for  the  pur- 
pose of  making  an  inspection  to  determine  whether  or 
not  they  were  in  accordance  with  the  contract  of  sale, 
and  if  the  staves  did  not  comply  with  the  contract,  to 
reject  them,  and,  in  this  state  of  case,  the  delivery  would 
not  pass  the  title,  unless  the  intention  of  the  parties  was 
that  the  title  should  pass  without  an  inspection.  It 
seems  from  the  evidence  in  this  case  that  it  had  been  a 
custom  of  the  stave  dealing  between  Blow  &  Company 
and  appellee  that  when  staves  were  shipped  to  ap- 
pellee by  Blow  &  Company,  and  were  accepted  at  a  cer- 
tain price,  and  the  title  passed  to  appellee,  the  appellee 
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still  had  a  right  to  make  a  grading  of  the  staves,  and  to 
make  a  claim  against  Blow  &  Company  for  a  reduction 
of  the  total  price  on  account  of  cull  staves,  and  such  as 
did  not  comply  with  the  contract,  and  these  inferior 
staves  seem  to  have  been  sold  to  appellee  at  the  market 
price  for  such  character  of  staves.  If  the  staves  in  con- 
troversy had  been  invoiced  to  appellee  at  $1.50  per  set, 
and  the  bill  of  lading  delivered  to  it  as  it  was,  and  ap- 
pellee took  them  into  possession  as  it  did,  and  then  paid 
for  them,  as  it  insisted  that  it  did  do,  there  could  be  no 
controversy  as  to  whether  or  not  the  sale  was  made,  but 
it  seems  that  Blow  &  Company,  although  they  charged 
appellee  with  the  staves  upon  their  books,  and  delivered 
the  possession  of  them  to  appellee,  by  turning  over  to  it 
the  bill  of  lading,  thereby  evincing  their  intention  to 
sell  them  to  appellee,  and  to  pass  the  title  to  them,  the 
invoice  price  charged  for  them  was  $1.75  per  set,  instead 
of  $1.50  per  set,  as  per  contract  with  appellee.  Appellee 
exercised  its  right  of  inspection,  and,  on  the  7th  day  of 
August,  notified  Blow  &  Company  that  it  had  seen  the 
bills  of  lading  and  could  not  pay  more  than  $1.50  per 
set  for  them,  and  asked  to  be  advised  if  that  price  was 
satisfactory  before  the  staves  were  unloaded.  This  was 
a  rejection  of  the  staves  at  the  price  offered.  On  the 
3rd  of  August  Blow  &  Company  had  written  appellee 
a  letter  which  conclusively  indicates  that  the  invoice 
price  was  only  tentative.  From  Blow  &  Company's 
letter  to  appellee,  on  the  14th  day  of  August,  it  appears 
that  some  time  between  that  date  and  the  7th  that  Blow 
&  Company  had  written  appellee  regarding  payment  for 
the  staves.  Blow  &  Company  must  then  have  had  ap- 
pellee's letter  before  them  in  effect  offering  them  $1.50 
per  set  for  the  staves.  With  this  proposition  of  ap- 
pellee before  them,  their  request  for  the  payment  for 
the  staves,  or,  in  the  language  of  the  letter,  to  send  them 
'*some  acceptances,''  it  must  be  presumed  that  Blow  & 
Company  accepted  said  counter  proposition,  and  ap- 
pellee, en  the  14th  day  of  August,  sent  to  Blow  &  Com- 
pany ** acceptances"  covering  the  price  of  all  of  the 
staves  at  the  price  of  $1.50  per  set.  This  was  a  meeting 
of  the  minds  of  the  parties,  so  far  as  the  price  was  con- 
cerned, and  all  the  other  essentials  necessary  to  a  sale 
of  the  staves  had  already  been  effected.  The  offer  to 
sell  had  been  made ;  the  delivery  had  been  made  by  the 
transfer  and  delivery  of  the  bills  of  lading  to  appellee ; 
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a  sufficient  inspection  to  satisfy  appellee  had  either  been 
made  or  waived ;  the  price  had  been  fixed  and  accepted ; 
and  payment  in  accordance  with  the  price,  and  as  di- 
rected by  Blow  &  Company,  who  accepted  the  **  accept- 
ances,*' negotiated  them,  and  appropriated  the  pro- 
ceeds. It  is  tme  that,  on  the  14th  day  of  August,  the 
same  day  upon  which  appellee  sent  the  ** acceptances*' 
to  Blow  &  Company  by  mail.  Blow  &  Company  wrote 
appellant,  notifying  him  that  the  staves  had  been  re- 
jected by  appellee,  and  that  Blow  &  Company  also  re- 
jected the  sale  of  the  staves  to  them  by  appellant.  It 
does  not,  however,  appear  that  appellant,  at  that  time, 
acquiesced  in  or  agreed  to  rescind  the  sale  of  the  staves 
that  he  had  made  to  Blow  &  Company,  and  then,  if  ever 
he  did  so,  does  not  appear,  and  he  does  no  act  indicating 
that  he  acquiesced  in  the  rejection,  except  that  at  some 
time  or  other  he  credited  Blow  &  Company  by  the  staves 
upon  his  books.  There  is  no  doubt  but  what  Blow  & 
Company  had  authority  to  sell  the  staves  at  the  time 
they  accepted  the  counter  proposition  of  appellee,  by 
writing  for  the  ** acceptances,**  and  at  the  time  the  ** ac- 
ceptances'* were  mailed  to  them.  There  is  no  dispute 
as  to  whether  or  not  appellant  had  sold  the  staves  to 
Blow  &  Company.  He  says  that  he  had  done  so,  and  the 
general  manager  of  Blow  &  Company  says  the  same. 
Appellant  had  charged  Blow  &  Company  with  them  upon 
his  books,  and  delivered  them  to  Blow  &  Company  by, 
transferring  the  bills  of  lading  to  them.  As  to  what 
the  terms  of  the  contract  between  them  were  we  do  not 
know.  Appellant  says  that  he  knew  at  the  time  he 
sold  the  staves  to  Blow  &  Company  that  they  were  to 
be  sold  to  appellee.  When  Blow  &  Company  notified 
appellant  that  the  staves  had  been  rejected  by  appellee, 
this  was  on  the  14th  day  of  August,  but,  as  before  said, 
he  does  not  appear  to  have  accepted  the  rejection  to 
him  by  Blow  &  Company,  but,  instead,  instructed  Blow 
&  Company  to  ascertain  what  appellee  would  give  for 
the  staves,  and  to  try  to  effect  a  settlement  with  it,  if 
they  could.  He  failed  to  notify  appellee  of  his  claim 
to  ownership  of  the  staves  until  either  the  day  before 
or  day  after  Blow  &  Company  went  into  bankruptcy.  He 
shows  that  he  knew  of  the  negotiations  between  appellee 
and  Blow  &  Company,  and  knew  of  appellee's  giving 
the  ** acceptances,'*  and  Blow  &  Company's  receipt  and 
appropriation  of  them.    He  knew  of  appellee's  letter  to 
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Blow  &  Company,  on  September  13tli,  when  it  notified 
Blow  &  Company  if  the  settlement  for  the  staves  offered 
was  not  satisfactory,  to  notify  it,  so  that  it  could  let 
Blow  &  Company  take  care  of  the  ** acceptances'*  them- 
selves, which  Blow  &  Company  did  not  do,  and  allowed 
appellee  to  pay  the  ** acceptances,''  amounting  to  over 
$2,200.  He  also  knew  that  appellee  was  in  ignorance 
of  the  negotiations  between  himself  and  Blow  &  Com- 
pany. He  had  put  the  staves  into  Blow  &  Company's 
possession.  Upon  familiar  principles,  appellant  is 
estopped  to  deny  that  Blow  &  Company  had  authority  to 
sell  the  staves  until  he  should  withdraw  his  instructions 
to  Blow  &  Company  to  settle  the  matter  with  appellee, 
and  notify  appellee  of  his  claims. 

It  is  insisted  that  Blow  &  Company  did  not  accept 
the  "acceptances"  from  appellee  in  payment  for  the 
staves,  but  credited  them  upon  the  general  account  of 
appellee  with  Blow  &  Company.  By  a  very  familiar 
law.  Blow  &  Company  had  no  right  and  could  not  accept 
said  ** acceptances"  in  payment  for  anything  else  except 
the  staves.  The  "acceptances"  had  statements  on  them, 
designating  the  two  cars  of  staves  in  controversy  as  be- 
ing the  ones  for  which  the  "acceptances"  were  given  in 
payment,  and  appellee  directed  Blow  &  Company  by 
letter  to  place  them  as  a  credit  upon  the  price  of  these 
staves. 

While  there  was  some  controversy  between  Blow  & 
Company  and  appellee  in  regard  to  the  state  of  their 
accounts,  it  appears  that  appellee,  at  the  time  the  "ac- 
ceptances" were  given  and  accepted  by  Blow  &  Company 
did  not  owe  them  for  anything  except  these  staves  and 
a  carload  of  heading,  and  Blow  &  Company  had  nothing 
else,  except  this,  to  receive  the  "acceptances"  in  pay- 
ment of.  The  correspondence  between  Blow  &  Com- 
pany and  appellee  after  August  14th  seems  to  relate  to 
a  settlement  between  them  on  account  of  the  claim 
against  Blow  &  Company  by  appellee,  on  account  of  the 
inferior  staves  in  the  cars  in  controversy.  Appellee 
never  consented  at  any  time  that  the  "acceptances" 
should  be  applied  to  any  other  indebtedness  than  for 
the  staves,  although,  on  September  13th,  appellee,  by 
letter,  substantially  made  the  offer  to  Blow  &  Company 
to  give  up  the  staves  if  Blow  &  Company  would  pay  the 
"acceptances"  given  in  payment  for  the  staves,  which 
Blow  &  Company  did  not  do.  Appellant  did  not  under- 
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take  to  claim  the  staves  until  Blow  &  Company  was  top- 
pling into  bankruptcy,  and  then  waited  from  October 
12th,  1911,  until  June  26th,  1913,  to  assert  his  claim  by  a 
suit. 

Ag  to  the  understandings  which  existed  between  Blow 
&  Company  and  appellant,  which  were  withheld  from 
appellee,  they  do  not  affect  the  rights  of  the  appellee 
in  the  matter,  as  their  words  and  actions  must  be  con- 
strued according  to  their  legal  effect,  and  must  not  be 
altered  or  modified  by  the  undisclosed  intention  of 
either.    (See  Bell  v.  Offutt,  supra.) 

Being  of  the  opinion,  from  all  of  the  facts  and  cir- 
cumstances in  evidence,  that  the  lower  court  did  not  err 
in  its  opinion,  so  far  as  denying  the  appellant  the  relief 
sought,  the  judgment  appealed  from  is  afBbmed 


Letchw  Fiscal  Court,  etc  ▼.  Spanglw,  et  aL 

(Decided  January  22,  1915.) 

Appeal  from  Letcher  Circuit  Court 

Counties — Liability  on  ImpUed  Contract. — A  county  is  not  liable 
on  an  implied  contract  growing  out  of  the  fact  that  it  accepted 
services  rendered  or  materials  furnished;  it  can  never  become  a 
debtor  by  implication,  but  only  by  virtue  of  an  express  contract, 
made  by  its  authorized  officers  in  the  manner  and  form  provided 
by  law. 

W.  H.  BLAIR  and  HALE  ft  NEWMAN  for  appellants. 

D.  D.  FIELDS  and  J.  J.  WAKEFIELD  for  appellees. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
Commissioner — Reversing. 

This  is  an  agreed  case  between  the  connty  of  Letcher 
and  its  fiscal  court  on  the  one  hand,  and  D.  B.  Spangler 
and  others,  who  fnmished  the  labor,  materials  and  board 
for  laborers  in  the  construction  of  a  public  road  in 
Letcher  county,  on  the  other,  to  determine  whether  or 
not  the  county  is  liable  for  the  services  rendered  and 
materials  and  board  so  furnished.  On  final  hearing  the 
circuit  court  held  the  county  liable,  and  directed  the 
fiscal  court  to  allow  the  claims  and  make  the  necessary 
appropriations  therefor.  From  that,  judgment  this  ap- 
peal is  prosecuted. 
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According  to  the  agreed  statement,  the  facts  are  as 
follows:  • 

The  Lexington  &  Eastern  Railway  Company,  in  build- 
ing its  line  up  the  North  Fork  of  the  Kentucky  River  in 
Letcher  county,  so  injured  one  of  the  county  roads  that 
it  was  impossible  to  rebuild  it  so  as  to  make  it  satisfac- 
tory for  public  travel.  Instead  of  attempting  to  put  the 
old  road  in  a  satisfactory  condition,  the  fiscal  court  of 
the  county  agreed  to  accept  from  the  railroad  company 
the  sum  of  $1,500  a  mile  for  the  construction  of  a  road 
by  the  county  in  the  place  of  the  old  road.  Thereupon 
the  fiscal  court  entered  into  a  contract  with  one  C.  B. 
Donaghy,  by  which  the  latter  agreed  to  build  a  new  road 
for  $1,200  a  mile.  Subsequently  it  appeared  that  Dona- 
ghy was  having  great  difficulty  in  securing  labor  and 
materials  and  board  for  the  laborers  working  under 
him,  and  thereupon  a  supplemental  contract  was  entered 
into  by  which  the  amounts  due  him  under  his  contract 
should  remain  in  the  hands  of  the  fiscal  court,  and  be  paid 
out  directly  to  the  laborers,  materialmen  and  boarding 
house  keepers.  Donaghy  proceeded  with  the  work  and 
incurred  obligations  in  excess  of  the  contract  price  of 
$1,200  a  mile.  The  fiscal  court  paid  on  the  claims  all  the 
money  on  hand  to  the  extent  of  $1,200  a  mile.  The  claims 
herein  involved  are  for  services,  material,  etc.,  in  excess 
of  $1,200  a  mile. 

The  only  liability  incurred  by  the  county  was  to  pay 
to  the  laborers,  etc.,  the  amount  of  money  in  its  hands 
to  the  extent  of  $1,200  a  mile.  It  never  obligated  itself 
to  pay  anything  in  excess  of  that  sum.  There  being  no 
express  contract,  the  question  arises  whether  or  not  the 
county  is  liable  by  reason  of  the  implied  contract  grow- 
ing out  of  the  fact  that  it  accepted  the  services  rendered 
^r  the  materials  furnished.  We  deem  it  unnecessary  to^ 
enter  into  a  lengthy  discussion  of  this  question.  It  is 
sufficient  to  say  that  it  is  the  settled  law  of  this  State 
that  a  county,  city  or  other  municipality  can  never  be- 
come a  debtor  by  implication,  but  only  by  virtue  of  an 
express  contract,  made  by  its  authorized  officers  in  the 
manner  and  form  provided  by  law.  Wortham  v.  Gray- 
son Co.  Court,  13  Bush,  53 ;  Mitchell  v.  Henry  Co.,  124 
Ky.,  833;  Floyd  Co.  v.  Allen,  137  Ky.,  575;  Perry  Co. 
V.  Engle,  116  Ky.,  594;  Murphy  v.  City  of  Louisville, 
9  Bush,.  189;  Trustees  of  Bellevue  v.  Hohn,  82  Ky.,  1; 
City  of  Covington  v.  Hallam  &  Meyers,  16  Ky.  L.  B., 
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128;  City  of  Owensboro  v.  Weir,  &c.,  95  Ky.,  195;  Dis- 
trict of  Highlands  v.  Miche,  32  Ky.  L.  R.,  761,  107  S. 
W.,  26;  City  of  Newport  v.  Schoolfield,  142  Ky.,  287; 
City  of  Louisville  v.  Parsons,  150  Ky.,  420 ;  City  of  Bow- 
ling Green  v.  Gaines,  123  Ky.,  562;  Craycrait,  &c.  v. 
Selvage,  &c.,  10  Bush,  696;  Allen  v.  Co.  Board  of  Edu- 
cation,  148  Ky.,  746;  Grinstead  v.  Monroe  Co.,  156  Ky., 
296;  Rowe  v.  Alexander,  Co.  Atty.,  156  Ky.,  507;  Wor- 
rell Mfg.  Co.  V.  City  of  Ashland,  159  Ky.,  656.  It  fol- 
lows that  the  claimants  are  not  entitled  to  recover. 

Judgment  reversed  and  cause  remanded  with  direc- 
tions to  enter  judgment  in  conformity  to  this  opinion. 


Oscar  Davis'  Administrator,  et  aL  v.  Ruth  Davis,  By 

etal. 

L  W.  Davis,  Administrator  v.  Chitwood,  et  al. 

Ruth  Davis'  Guardian  v.  Chitwood. 

(Decided  January  26,  1916.) 

Consolidated  Causes  from  the  McCreary  Circuit  Court. 

1.  Executors  and  Admlnistratora — ^Appointment  Qualification  and 
Tenure — Removal. — ^An  administrator  properly  appointed  may 
not  be  removed  without  cause. 

2.  Guardian  and  Ward — ^Appointment  Quali^cation  and  Tenure — 
Removal.— A  guardian  may  be  removed  when  evidently  unsuited 
for  the  duties  of  the  position. 

STEPHENS  &  STEELY  and  H.  M.  CUNE  for  appellant. 

J.  SAMPSON.  ROBERT  HARDING.  J.  W.  RAWLINQS  and 
EMMET  PURYEAR  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Affirming 
in  part  and  reversing  in  part. 

About  November  15,  1913,  Oscar  Davis,  twenty  years 
of  age,  was  killed  by  the  overturning  of  a  locomotive 
on  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Bail- 
way,  upon  which  he  was  working  as  a  fireman. 

Davis  had  been  married,  but  had  obtained  a  decree 
of  divorce  from  his  wife.  She  was  restored  to  her  maiden 
name,  Wheeler  Chitwood.  They  had  one  child,  Ruth  Da- 
vis, who  was  born  in  December,  1910. 
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A  few  days  after  the  death  of  Oscar  Davis  L  W.  Da^ 
vis,  his  father,  was,  by  appropriate  proceedings  had  in 
the  McCreary  County  Court,  appointed  administrator 
of  his  son's  estate.  He  executed  bond  as  such  adminis- 
trator, took  the  oath  required,  and  entered  upon  the  dis- 
charge of  his  duties. 

Soon  thereafter  he  employed  attorneys  to  institute  an 
fiction  against  the  railway  company  to  recover  damages 
for  the  death  of  intestate. 

On  January  12,  1914,  upon  application  of  Wheeler 
Chitwood,  the  judge  of  the  McCreary  County  Court  re- 
moved I.  W.  Davis  as  administrator  of  the  estate  of  his 
deceased  son,  and  entered  an  order  appointing  Wheeler 
Chitwood  administratrix  thereof.  From  this  order  he 
appealed  to  the  Circuit  Court. 

2.  It  further  appears  that  I.  W.  Davis  was  also  ap- 
pointed by  the  McCreary  County  Court  to  be  guardian 
of  Buth  Davis,  the  infant  daughter  of  his  son. 

On  December  8, 1913,  on  motion  of  Mrs.  Wheeler  Chit- 
wood, the  mother  of  Ruth  Davis,  Davis  was  removed  as 
guardian  and  Mrs.  Chitwood  was  appointed  guardian  in 
his  stead.  From  this  order  he  also  appealed  to  the  cir- 
cuit court. 

3.  On  December  23,  1913,  Ruth  Davis,  by  her  guar- 
dian, her  mother,  Mrs.  Wheeler  Chitwood,  instituted  a 
suit  in  equity  in  the  McCreary  Circuit  Court  against  I. 
W.  Davis,  administrator  of  the  estate  of  Oscar  Davis, 
and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company,  in  which  it  was  alleged  that  Davis  had  caused 
himself  to  be  appointed  administrator  of  the  estate  of  his 
son,  and  had  instituted  an  action  as  such  administrator 
against  the  railway  company,  to  recover  damages  for 
the  death  of  his  intestate ;  that,  unless  restrained  by  the 
court,  he  would,  as  administrator,  make  a  settlement  or 
adjustment  of  the  claim  for  an  inadequate  amount,  to 
the  prejudice  of  the  rights  of  Ruth  Davis,  the  infant 
daughter  of  Oscar  Davis. 

It  seems  that  this  action  was  consolidated  with  the 
two  appeals  from  the  county  court :  (1)  The  appeal  from 
the  order  removing  Davis  as  administrator  of  his  son's 
estate;  and  (2)  the  appeal  from  the  order  removing  him 
as  guardian  of  Ruth  Davis. 

The  three  cases  were  then  tried  together,  and  th-e 
court  adjudged  that  (1)  the  county  court  properly  re- 
moved   Davis     as    administrator  and  appointed  Mrs. 
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Wheeler  Chitwood  in  his  stead;  (2)  that  the  county  court 
properly  removed  Davis  as  guardian  of  Ruth  Davis,  and 
properly  appointed  Mrs.  Wheeler  Chitwood  in  his  stead; 
and  (3)  enjoined  Davis  as  administrator  from  prosecut- 
ing the  action  against  the  railway  company  or  making 
any  settlement  or  adjustment  thereof. 

The  concluding  clause  of  the  judgment  is  in  the  fol- 
lowing language:  **And  on  motion  of  Wheeler  Chit- 
wood, as  administratrix  of  the  estate  of  Oscar  Davis, 
deceased,  the  case  of  I.  W.  Davis,  administrator  of  the 
estate  of  Oscar  Davis,  deceased,  against  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company,  same 
being  ordinary  action  No.  122,  is  hereby  dismissed;  to 
all  of  which  the  defendant,  I.  W.  Davis,  as  administra- 
tor of  the  estate  of  Oscar  Davis,  deceased,  and  as  guard- 
ian of  Ruth  Davis,  and  Stephens  &  Steely,  as  his  attor- 
neys, object  and  except.'* 

From  this  judgment,  including  the  part  just  quoted, 
Davis  appeals. 

4.  It  is  insisted  by  appellee  that  the  circuit  court 
erred  in  overruling  her  motion  to  dismiss  the  appeals 
from  the  county  court,  which  motion  was  based  upon  the 
ground  that  Davis  did  not  prepare  a  bill  of  exceptions 
covering  the  proceedings  had  in  the  county  court,  and 
that  on  this  account  the  judgment  of  the  lower  court 
should  be  aflSrmed. 

Appellee  bases  her  contention  in  this  respect  upon 
the  authority  of  Holmes  v.  Robertson  County  Court,  28 
R,  283.  But  the  rule  applied  in  that  case,  and  in  Hens- 
ley  V.  Metcalf  County  Court,  25  R.,  204,  74  S.  W.,  1054, 
does  not  apply  in  cases  of  this  character.  See  Wright  v. 
BoswelPs  Guardian,  103  S.  W.,  314,  31  R.,  700.  Appeals 
of  this  kind  are  tried  in  the  circuit  court  entirely  de  novo, 
and  no  bill  of  exceptions  covering  the  proceedings  in  the 
county  court  is  required. 

5.  Concerning  that  branch  of  the  appeal  involving 
the  removal  of  Davis  as  administrator  of  the  estate  of 
his  deceased  son,  his  appointment  as  administrator  was 
proper  under  the  provisions  of  Section  3896,  Kentucky 
Statutes ;  and,  having  been  so  made,  he  could  not  be  re- 
moved except  for  cause.  Williams  Admr.,  ex  parte,  158 
Ky.,  61,  164  S.  W.,  307. 

The  only  evidence  offered  by  appellee  in  an  endeavor 
to  show  cause  for  his  removal  and  the  only  grounds 
stated  by  the  county  court  were  that  his  feelings  toward 
the  infant  child  of  his  son  were  hostile. 
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In  the  Williams  case,  supra,  it  was  held  that  the 
county  court  had  no  power  to  remove  an  administrator 
upon  the  ground  of  a  mere  belief  that  the  best  interests 
of  the  estate  of  the  decedent  would  be  thereby  conserved ; 
and  the  court  is  of  the  opinion  that  in  the  case  at  bar  ap- 
pellee failed  to  show  sufficient  cause  for  the  removal  of 
Davis  as  administrator  of  the  estate  of  his  deceased  son. 
The  order  of  the  county  court  to  that  effect  was  im- 
proper; wherefore  the  judgment  of  the  circuit  court  in 
this  respect  is  reversed. 

6.  As  to  the  removal  of  Davis  as  guardian  of  Euth 
Davis,  the  statute  (Section  2024,  Kentucky  Statutes)  con- 
fers power  upon  the  county  court  to  remove  a  guardian 
if  such  guardian  is  evidently  unsuited  for  the  duties  of 
such  position. 

Ruth  Davis  is  between  three  and  four  years  of  age. 
She,  together  with  her  mother,  who  is  employed  as  a 
telephone  operator,  resides  in  the  home  of  her  mother's 
parents..  The  appellant  is  the  paternal  grandfather  of 
the  child,  lives  just  across  the  street,  but  has  rarely  seen 
,the  child,  has  never  exhibited  any  interest  in  or  solici- 
tude about  its  welfare;  and,  in  fact,  it  seems,  from  the 
evidence,  he  has  always  entertained  some  doubt  as  to  its 
paternity.  He  himself,  when  testifying,  admitted  that 
he  had  **no  interest  in  the  child,*'  and  that  he  **had  never 
paid  any  attention  to  it;'*  that  he  never  visited  it  at  its 
mother's,  and  has  never  spoken  to  it  when  he  saw  the 
child  on  the  street 

Under  these  circumstances,  and  in  view  of  the  fact 
that,  under  the  statute  (Section  2021,  Kentucky  Stat- 
utes), the  child's  mother  was  entitled  to  preference  in 
the  appointment  of  a  guardian,  we  think  the  court  prop- 
erly removed  Davis. 

Owing  to  the  confused  state  of  the  record,  it  is  not 
at  all  clear  that  the  order  appointing  Mrs.  Chitwood  to 
be  guardian  of  her  child  was  appealed  from  by  Davis; 
but,  as  the  matter  seems  to  be  tendered  to  us  for  de- 
cision by  both  appellant  and  appellee,  without  objection 
by  either,  we  will  treat  it  as  properly  before  us. 

Appellant,  Davis,  offered  some  evidence  to  show  that 
appellee,  Mrs.  Chitwood,  is  not  a  suitable  person  to  be 
appointed  guardian  of  her  child.  The  depositions  seri- 
ously affecting  her  character  were  suppressed  and  she 
offered  no  evidence  on  the  subject.  Appellant  contends 
that,  as  there  were  no  exceptions  filed  to  these  deposi- 
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tions,  the  court  erred  in  suppressing  them,  and  that  they 
should  be  considered  here.  We  deem  it  unnecessary  to 
pass  upon  the  question  further  than  to  say  that,  even 
should  they  be  considered  by  us,  while  we  might  hesi- 
tate to  place  this  child  under  the  control  of  appellee, 
were  she  a  stranger  to  the  child,  the  evidence  is  not 
sufficient  to  justify  a  court  in  taking  the  control  of  a 
child  of  this  age  from  its  moUier,  or  removing  her  as  its 
guardian. 

The  judgment  of  the  circuit  court  in  respect  to  the 
removal  of  appellant  Davis  as  guardian  of  Ruth  Davis 
and  the  appointment  of  Mrs.  Chitwood  in  his  stead  is, 
therefore,  idSSrmed. 

7.  Of  course,  it  necessarily  follows  that  the  judg- 
ment of  the  circuit  court,  in  so  far  as  it  enjoins  Davis, 
as  administrator,  from  prosecuting  the  action  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, to  recover  damages  for  the  death  of  his  son,  must 
be  reversed. 

8.  It  was  not  competent  for  the  court,  upon  the  trial 
of  the  three  actions  above  mentioned,  to  adjudge  a  dis- 
missal of  the  action  brought  by  the  administrator  against 
the  railway  company.  That  was  a  separate  action,  and 
is  unaffected  by  the  language  of  the  judgment  here  un- 
der consideration. 

The  judgment  appealed  from  is  affirmed  in  part  and 
reversed  in  part,  as  indicated  in  the  foregoing  opinion. 


Lamar,  et  aL  v.  Crosby,  et  aL 

(Decided  January  26,  1916.) 

Appeal  from  Hancock  Circuit  Court. 

1.  WOls—Constnictioii— Designation  of  DeYiseea— Children— Clasaes. 
—A  general  devise  to  the  chUdren  of  the  testator  includes  a  ehUd 
en  ventre  sa  mere  at  the  time  of  the  testator's  death. 

2.  Descent  and  Distribution— Persons  Bptitled  and  Their  Respective 
Shares— Pretermitted  Child.— Where  there  is  a  general  devise  to 
"the  children"  of  testator  without  specifically  naming  them,  a 
child  en  ventre  sa  mere  at  the  death  of  the  testator,  although 
posthumous,  is  not  pretermitted.  All  the  children  are  ineluded* 
and  therefore  none  are  pretermitted. 

W.  SCOTT  UORRISON  and  J.  R.  HIGDON  for  app^Ua&tt. 

G.  D.  CHAMBERS  for  appellees. 
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Opinion  of  the  Coxtbt  by  Judge  Hannah — Affirming. 

Z.  T.  Crosby,  a  resident  of  Hancock  county,  died 
there  domiciled  on  November  9th,  1893.  His  last  will  and 
testament,  dated  May  17,  1893,  contained  the  following 
language,  in  so  far  as  pertinent  upon  this  appeal: 

**It  is  my  will  that,  after  my  funeral  expenses  and  all 
my  just  debts  shall  have  been  paid,  that  my  beloved  wife, 
Vitula  A.  Crosby,  shall  live  on  my  farm  and  have  full 
control  of  same;  but,  if  she  shall  leave  said  farm,  I 
desire  that  it  shall  be  rented  out  for  the  benefit  of  my 
children ;  or,  if  she  should  marry  again  and  thereby  cease 
to  be  my  widow,  then  she  is  to  have  no  further  control 
or  benefit  of  the  farm ;  but,  in  that  case,  I  desire  that  it 
shall  be  rented  out  for  the  benefit  of  my  children  until 
they  become  of  age,  when  it  may  be  equally  divided  be-  . 
tween  them.'' 

At  the  date  of  this  will  Crosby  had  two  children,  Wil- 
liam and  Artie.  Six  months  after  his  death  another 
child,  Ruth,  was  born  to  Mrs.  Crosby. 

The  widow  accepted  the  provisions  of  the  will  and 
continued  to  reside  upon  the  farm  mentioned  in  the  will 
until  May,  1897,  at  which  time  she  married  B.  H.  Lamar 
and  left  the  farm.  After  several  years,  however,  she 
returned  and  took  possession  of  it. 

Buth  Crosby,  the  posthumous  child,  married  Larus 
Rice,  but  died  before  reaching  the  age  of  twenty-one 
years,  and  without  issue. 

On  June  27, 1913,  William  Crosby,  Artie  Crosby,  Ruth 
Crosby  Rice  and  her  husband,  Larus  Rice,  instituted  an 
action  against  Vitula  Lamar  and  B.  H.  Lamar,  in  the 
Hancock  Circuit  Court,  to  recover  possession  of  the  farm 
mentioned. 

On  March  2,  1914,  an  amended  petition  was  filed 
therein  by  plaintiffs,  William  Crosby,  Artie  Crosby  and 
Larus  Rice,  reciting  the  fact  of  the  death  of  Ruth  and 
claiming  the  ownership  of  the  farm  to  be  in  William 
Crosby  and  Artie  Crosby,  subject  to  the  interest  of  Larus 
Rice  as  surviving  husband  of  Ruth  Crosby  Rice. 

The  defendants  answered,  claiming  that  the  defend- 
ant, Vitula  Lamar,  was  the  owner  of  an  undivided  one- 
third  interest  in  the  farm  by  descent  from  her  daughter, 
Ruth  Crosby  Rice. 

.  A  demurrer  to  this  answer  was  interposed  and  the 
cause  being  submitted  thereupon  the  same  vas  sustained 
and  defendants,  refusing  to  plead  further,  the  court  ad- 
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judged  that  William  Crosby  and  Artie  Crosby  were  the 
owners  of  the  farm  subject  to  the  statutory  life  estate 
of  Larus  Rice  in  one-ninth  thereof.  From  that  judgment 
the  Lamars  appeal. 

1.  It  is  claimed  by  appellant,  Mrs.  Lamar,  that  her 
daughter,  Ruth  Crosby  Rice,  was  a  pretermitted  child, 
and  that,  under  Section  4848,  Kentucky  Statutes,  she 
took  an  undivided  one-third  interest  in  the  farm,  not  by 
descent  from  her  father,  however,  but  by  contribution 
from  her  two  brothers;  it  being  the  contention  of  ap- 
pellant that  the  two  brothers  took  each  a  one-half  interest 
in  the  farm  as  devisees  under  their  father's  will,  but, 
by  virtue  of  the  statute  mentioned,  were  required  to 
make  up  their  sister's  share,  as  a  pretermitted  child,  by 
contribution;  that,  therefore,  the  interest  of  the  daugh- 
ter Ruth  descended,  under  Sub-section  2  of  Section  1393, 
Kentucky  Statutes,  to  her  mother. 

Appellees  seem  to  concede  that  their  sister  Ruth  is  a 
pretermitted  child;  but  they  contend  that,  although  un- 
der the  statute,  her  share  is  made  up  by  contribution, 
yet,  in  point  of  fact,  it  was  derived  by  descent  from  her 
father  by  virtue  of  the  statute;  and  that,  therefore,  it 
descended  to  them  under  Section  1401,  Kentucky  Stat- 
utes. 

Ruth  Crosby  Rice  was  a  posthumous  child,  but  she 
was  not  a  pretermitted  child.  By  his  will  her  father  de- 
vised the  farm  **to  his  children"  as  a  class,  without  spe- 
cifically naming  them.  Had  he  named  William  and  Artie 
Crosby  in  the  will  as  his  * 'children,''  and  had  Ruth 
Crosby  (of  whose  existence  en  ventre  sa  mere  the  law 
presumes  her  father  had  knowledge  at  the  time  of  his 
death)  not  been  provided  for  or  expressly  excluded  by 
the  will,  then  she  would  have  been,  in  law,  a  pretermitted 
child  within  the  purview  of  Section  4848,  Kentucky 
Statutes. 

The  statute  on  pretermittance  was  enacted  to  relieve 
against  unintentional  disherison  of  a  testator's  children; 
but  in  the  case  at  bar  the  testator  did  not  unintention- 
ally omit  to  make  provision  for  Ruth  Crosby;  he  de- 
vised the  farm  to  **his  children,"  and  at  the  tune  of  his 
death,  in  law,  she  was  one  of  them. 

Subject  to  the  qualification  that  it  must  be  bom  alive, 
a  child  en  ventre  sa  mere  is,  in  law,  considered  in  esse 
from  the  date  of  its  conception,  for  all  purposes  bene- 
ficial to  it.    And  the  weight  of  authority  in  the  United 
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States  and  in  England  is  that,  where  a  devise  is  made 
to  the  *^ children''  of  the  testator,  as  a  class,  a  child  of 
the  testator,  en  ventre  sa  mere  at  the  time  of  the  death 
of  the  testator,  will  be  considered  as  included  within  the 
designated  class,  and  will  take  under  the  devise.  Such 
a  child  is  included  within  the  motive  of  the  gift.  Adams 
V.  Logan,  6  T.  B.  M.,  175;  119  A.  S.  E.,  946,  note;  7  Ann. 
Cas.,  134,  note;  43  Am.  Dec,  474,  note;  4  Kent's  Conam., 
13tb  Ed.,  Section  412;  40  Cyc,  1452,  1479. 

In  this  State  the  court  has  gone  so  far  as  to  hold 
that  where  there  is  a  general  devise  to  **the  children"  of 
another  than  the  testator,  such  devise  includes  all  the 
children  of  such  person  living  at  the  death  of  the  tes- 
tator as  well  as  any  that  may  thereafter  be  bom.  Lynn 
V,  Hall,  101  Ky.,  738,  19  R.,  996,  43  S.  W.,  402,  72  A.  S. 
R.,  439;  Gray  v.  Pash,  66  S.  W.,  1026,  24  B.,  963;  Good- 
ridge  V.  Schafer,  68  S.  W.,  411,  24  R.,  219;  Caywood  v. 
Jones,  108  S.  W.,  888;  U.  S.  F.  &  G.  Co.  v.  Douglas' 
Trustee,  134  Ky.,  374,  120  S.  W.,  328,  20  Ann.  Cas.,  993. 
In  Barker  v.  Barker,  143  Ky.,  66,  135  S.  W.,  396,  it 
seems,  however,  that  the  rule  laid  down  in  the  foregoing 
cases  may  be  limited  to  devises  to  the' children  of  a  near 
relative,  and  not  necessarily  applicable  where  the  de- 
vise was  to  the  children  of  a  stranger  in  blood  to  the 
testator. 

These  authorities  are  here  mentioned  only  for  the 
purpose  of  illustrating  the  rule  that  where  a  devise  is 
to  **the  children"  of  a  designated  person,  without  spe- 
cifically naming  them,  they  take  as  a  class. 

So,  although  the  child  Ruth  was  en  ventre  sa  mere  at 
the  time  of  her  father's  death,  she  was,  nevertheless,  his 
child  at  that  time  in  esse,  and  she  took  as  a  devisee  under 
the  will  in  equal  measure  and  in  the  same  manner  as  the 
testator's  other  children,  her  brothers'. 

And,  by  Section  1401,  Kentucky  Statutes,  her  undi- 
vided one-third  interest,  which  she  acquired  by  devise 
under  her  father's  will,  descended  to  her  brothers,  sub- 
ject only  to  the  statutory  life  estate  of  her  surviving 
husband  in  one-third  of  her  interest. 

The  judgment  of  the  lower  court  to  this  effect  is, 
therefore,  ^rmed. 


Digitized  by 


Google 


324  KENTUCKY  EEPOETS.  [Vol.  162. 

Rock  Credc  Property  Company  ▼.  HilL 

(Decided  January  26,  1916.) 

Appeal  from  McCreary  Circuit  Court 

1.  Champerty  and  Maintenance — Instructions. — Where  no  &cts  are 
proven  sufficient  to  raise  the  question  of  champerty,  no  instruc- 
tion should  be  given  to  the  jury  on  that  point. 

2.  Trial — Submission  to  Jury. — ^Where  the  essential  facts  of  a  case 
are  uncontroverted  and  there  is  nothing  but  a  question  of  law 
in  the  case,  the  same  should  not  be  submitted  to  a  Jury. 

3.  Deeds — ^Description — Intention  of  Parties. — ^A  recital  of  quantity 
in  a  patent  or  deed  is  merely  descriptive,  and  yields  even  to 
courses  and  distances,  unless  the  instrument  makes  it  clear  that 
it  was  the  Intention  to  convey  only  a  definite  quantity. 

4.  Deeds — Construction. — The  rule  is  weU  established  in  this  State, 
that  courses  and  distances  yield  to  the  calls  for  the  lines  of  other 
patents,  which  are  of  record  and  susceptible  of  definite  and  certain 
location. 

5«  Deeds — Intention  of  Parties. — ^In  the  construction  of  deeds  and 
conveyances  the  court  seeks  the  intention  of  the  parties. 

6«  Patents— Boundaries.— Where  established  lines  are  called  for  in 
a  clear  way,  and  where  to  follow  or  go  to  them,  would  do  no 
violence  to  other  surveys,  then  in  order  to  locate  a  line  as 
intended  by  the  patentee,  the  court  will  consider  the  established 
lines  called  for  in  the  patent  as  controlling. 

O.  H.  WADDLE  &  SONS  and  J.  N.  SHARP  for  appellant 

W.  R.  CRESS  &  SON  for  appellee. 

Opinion  op  the  Court  by  Judge  Nunn — ^Affirming. 

The  appellant  was  the  plaintiff  below,  and  brought  a 
suit  in  ejectment  against  the  appellee,  William  HUl,  to 
recover  possession  of  land  in  what  is  now  McCreary 
county.  The  suit  was  brought  in  Wayne  county,  and 
one  trial  was  had  there.  It  was  transferred  to  McCreary, 
when  that  county  was  created.  The  case  was  submitted 
to  a  jury  and  Hill  won. 

In  May,  1866,  ten  separate  patents  were  issued  to 
Fox,  Hardin  and  Burke,  partners.  The  surveys  adjoin 
and  are  said  to  contain  200  acres  each.  Appellant  claims 
under  these  patents.  The  land  in  controversy  is  within 
the  boundary  of  three  of  these  Fox  patents.  One  of  the 
Fox  patents  contains  at  least  300  acres  and  shows  an 
unlocated  exclusion  of  75  acres  in  general  terms,  and, 
conflicts  with  a  senior  patent  taken  out  by  Andrew  Lew- 
ellen.    But  the  conflict  with  that  survey  does  not  involve 
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more  than  15  or  20  acres,  and  is  not  in  issue.  The  defend- 
ant, William  Hill,  is  the  owner  of  the  Lewellen  survey 
and  resides  on  it.  There  is  no  contest  about  his  right 
to  hold  all  of  the  Lewellen  land;  the  controversy  is  as  to 
his  claim  of  title  to  about  100  acres  south  of  the  Lewellen 
line,  and  within  the  boundary  of  the  Fox  patent  He 
claims  this  boundary  under  a  senior  patent  issued  in 
1859  to  Harrison  Bell  and  Coleman  Bell,  brothers. 

The  beginning  comer  of  the  survey  of  the  Bell 
brothers  is  established  beyond  dispute,  and  is  a  maple, 
a  comer  to  another  patent  issued  to  Harrison  Bell  in 
1849.  This  maple  is  situated  more  than  a  mile  from, 
and  south  of,  the  Lewellen  land.  From  the  maple  a 
boundary  with  13  calls  is  undisputed,  and  this  is  the 
southern  boundary  of  the  Bell  brothers  survey.  The 
13th  call  on  the  southern  line  stops  on  the  south  line  of 
another  Harrison  Bell  survey  made  in  1858.  All  the 
trouble  comes  from  the  effort  to  locate  the  remaining 
calls  of  the  Bell  brothers  survey.  These  other  calls  be- 
gin at  a  stake  on  the  Harrison  Bell  line,  thence  N.  47  W. 
40  poles  to  a  stake;  8.  40  W.  199  poles  to  a  stake  on  An^ 
drew  LewalVs  (Lewellen)  line;  thence  binding  on  Said 
line  8.  55  E.  100  poles  to  a  stake;  thence  N.  80  W.  100( 
poles  to  a  stake  on  Bell  and  Dolin's  line;  thence  binding 
on  said  line  to  the  beginning.  The  Andrew  Lewellen  Une 
and  the  Bell  and  Dolin  lines  are  established,  marked  and 
recognized  by  both  parties,  but  to  follow  the  course  and 
distance  call  of  N.  47  W.  40  will  not  come  anywhere  near 
the  Lewellen  line.  If  the  call  from  the  Harrison  Bell 
line  be  changed  from  "N.  47  W.'*  and  run  a  course 
slightly  west  of  north,  or  insert  a  due  north  call  after 
the  N.  47  W.  call,  and  lengthen  the  line  about  300  poles, 
instead  of  40  poles,  as  called  for  in  the  patent,  it  will 
strike  a  comer  of  the  Lewellen  survey,  and  from  which 
point  a  boundary  line  of  that  survey  runs  approximately 
tiie  course  next  called  for  in  the  Bell  brother^  survey. 
After  that  call  is  so  located,  it  is  easy  enough  to  follow 
the  lines  of  the  other  patents  named,  and  reach  the  maple 
tree  at  the  beginning  comer.  But  to  do  this  the  survey 
wiD  contain  500  or  600  acres  instead  of  150,  as  called  for 
in  the  patent,  and  as  included  within  its  boundary  if  the 
patent  courses  and  distances  be  strictly  followed.  The 
question  is,  therefore,  whether  the  courses  and  distances 
shall  control  or  whether  they  shall  be  so  changed  as  to 
reach  and  follow  the  Lewellen  and  Bell  and  Dolin  lines ; 
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that  is,  whether  courses  and  distances  shall  yield  to  a 
line  so  marked  as  to  rank  it  with  fixed  objects  and  nat- 
ural barriers. 

Neither  party  has  had  actual  possession  of  the  land 
in  question  for  a  suflScient  time  to  give  title  by  prescrip- 
tion. Two  or  three  years  before  the  suit  was  filed  Hill 
built  a  cabin  within  the  disputed  territory  and  made  a 
small  clearing.  For  more  than  20  years  Hill  and  those 
under  and  through  whom  he  claims  have  cut  timber  oflf 
of  the  land,  but  until  the  cabin  was  built  there  was  no 
continuous  possession.  If  the  boundary  be  established 
by  using  the  lines  of  the  Lewellen  and  Bell  and  Dolin 
surveys  called  for,  then  HilPs  claim  must  prevail,  for  the 
Bell  brothers  patent  under  which  he  claims  is  the  oldest. 
The  case  is  really  a  question  of  law,  as  the  facts  are  ad- 
mitted. But  the  lower  court  submitted  the  case  to  the 
jury  on  two  questions  and  told  them  to  find  for  the  de- 
fendant: (1)  If  the  land  was  included  within  the  bound- 
ary of  the  Bell  brothers  survey,  and  (2)  if  the  plaintiffs 
purchased  it  while  the  defendant  Hill  was  in  the  actual 
possession.  The  jury  found  for  Hill  under  the  first  in- 
struction. The  second  instruction  should  not  have  been 
given,  because  there  were  no  facts  proven  to  raise  the 
question  of  champerty.  Neither  should  the  first  have 
been  given,  because,  as  already  stated,  there  is  nothing 
in  this  case  but  a  question  of  law,  for  the  essential  facts 
are  uncontroverted. 

If  the  courses  and  distances  are  strictly  followed, 
then  the  tract  will  contain  only  150  acres,  and  this  is  the 
amount  that  the  warrant  and  patent  call  for,  and  if  so 
run  it  will  not  include  the  disputed  100  acres  next  to  the 
Lewellen  land.  But  it  is  well  settled  that  a  recital  of 
quantity  is  merely  descriptive,  and  yields  even  to  courses 
and  distances,  unless  the  instrument  makes  it  clear  that 
it  was  the  intention  to  convey  only  a  definite  quantity. 
Jennings  v.  Monk,  4  Met,  103;  Young  v.  Craig,  2  Bibb., 
270;  Mercer  v.  Bates,  4  J.  J.  Mar.,  344;  Alexander  v. 
Hill,  32  Ky.  L.  R.,  1147. 

Again,  if  courses  and  distances  be  strictly  followed,, 
then  the  calls  for  the  Lewellen  and  Bell  and  Dolin  pat- 
ent lines  must  be  ignored.  The  rule  is  well  settled  in  this 
State  that  courses  and  distances  must  yield  to  calls  for 
the  lines  of  other  patents  which  are  of  record,  and  sus- 
ceptible of  definite  and  certain  location,  as  in  this  case. 
Beshears  v.  Joseph,  108  S.  W.,  307,  lays  down  the  rule 
as  follows* 
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"That  in  determining  boundaries  marked  comers 
are  the  more  satisfactory  e\idence,  then  natural  objects, 
snch  as  streams,  ridge  and  cliffy  then  calls  for  the  lines 
of  other  patents,  which  are  of  record  and  susceptible  to 
definite  and  certain  location,  then  course,  and  lastly  dis- 
tance.'* 

There  was  a  somewhat  similar  state  of  facts  in  the 
case  of  Alexander  v.  Hill,  supra,  and  the  court  said : 

"This  patent  calls  for  a  tract  of  land  bounded  by 
certain  natural  objects  and  artificial  lines  and  estab- 
lished points,  and  provides  that  by  following  certain 
fixed  courses  and  distances  these  natural  objects  and 
artincial  lines  and  fixed  points  will  be  reached.  But 
when  it  is  shown  by  actual  demonstration  that  when  the 
lines  are  run  according  to  the  courses  and  distances 
called  for  the  natural  objects  and  artificial  lines  are  not 
reached,  what  shall  we  do?      *      •      * 

"This  court  has  many  times  passed  upon  this  ques- 
tion, and  the  law  is  now  well  settled  that  where  there  is 
a  conflict  between  the  course  and  distance  and  recognized 
objects  establishing  the  boundary  lines  of  a  survey, 
course  and  distance  must  yield  to  natural  objects  and 
established  boundaries  of  other  tracts  called  for,  and 
designated  known  points  therein  must  be  accepted  as  the 
true  boundary  of  the  land  in  question." 

It  may  be  conceded  that  the  only  lines  actually  sur- 
veyed when  the  warrant  was  laid  were  those  shown  by 
the  first  13  calls  in  the  patent,  referred  to  above  as  con- 
stituting the  southern  boundary,  and  that  to  locate  the 
Bell  brothers  patent  by  the  surrounding  lines  as  called 
for  therein  would  differ  materially  from  the  plat  of  the 
original  survey,  which  was  filed  with  the  land  warrant 
and  introduced  as  evidence  on  the  trial.  Mr.  Rice,  who 
made  the  survey,  and  is  76  years  old,  was  introduced  by 
the  appellant  and  testifies  that  more  than  50  years  ago  in 
company  with  the  two  Bell  brothers,  he  did  survey  the 
southern  boundary  of  13  lines,  and  only  those  lines,  and 
that  then  they  told  him  they  wanted  to  go  from  that 
place  to  the  Lewellen  land  and  follow  the  lines  of  that 
and  Bell  and  Dolin  to  the  beginning.  He  was  told  to 
prepare  the  warrant  for  150  acres,  but  when  he 
went  home  that  night  and  made  the  plat,  he  saw  that  the 
survey  would  contain  600  acres,  so,  in  order  to  make  the 
warrant  conform  to  the  acreage  called  for,  he  cut  down 
the  distances  without  changing  the  courses  or  reference 
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to  the  patent  lines  called  for.  Without  informing  Bell 
brothers  of  the  change,  he  sent  the  papers  on  to  the  land 
office  at  Frankfort,  and  the  patent  was  issued  in  the 
form  they  now  have  it.  It  is  apparent  that  the  Bells 
never  knew  the  surveyor  had  made  any  change  in  the 
plat,  and  their  conduct  with  reference  to  timber  cutting 
and  subsequent  conveyances  are  such  as  to  show  that 
their  intention  was  to  take  title  to  all  the  land  bounded 
by  the  Lewellen  and  the  Bell  and  Dolin  patents,  and 
which,  in  their  opinion,  would  amount  to  150  acres.  It 
is  not  necessary  to  discuss  the  competency  of  Mr.  Bice's 
testiniony,  and  for  purposes  of  this  case  it  may  be  ac- 
cepted as  admissible  and  true.  While  it  serves  to  show 
the  purpose  of  the  surveyor,  it  does  not  weaken  the  evi- 
dence of  tl\e  clear  intent  of  the  Bells,  as  above  indi- 
cated. In  the  construction  of  deeds  and  conveyances  the 
court  seeks  the  intent  of  the  parties  to  it. 

Appellant  contends  that  the  rule  that  courses  and  dis- 
tances yield  to  established  lines  does  not  apply  where  a 
material  excess  in  acreage  appears,  and  where  the  sur- 
veyor laid  down  most  of  the  survey  by  protraction  and 
the  dispute  was  in  that  way  brought  about,  and  where  the 
surveyor  did  not  know  the  location  of  the  patent  lines 
called  for  as  boundaries,  and  made  a  mistake  in  calling 
for  them.  In  support  of  this  claim  appellant  relies  upon 
the  cases  of  Daniels  v.  New  Era  Land  Co.,  137  Ky.,  535, 
and  Bryant  v.  Strunk,  151  Ky.,  97.  The  appellant,  how- 
ever, is  in  but  little,  if  any,  better  position  with  refer- 
ence to  the  excess  acreage.  Its  patent  relied  upon  chiefly 
to  cover  the  150  acres  in  conflict  is  subject  to  the  same 
criticism.  It  not  only  contains  100  acres  more  than  the 
patent  calls  for  but  has  a  general  and  unlocated  exclusion 
of  75  acres.  While  the  surveyor  may  not  have  known 
the  location  of  the  Lewellen  and  the  Bell  and  Dolin  lines 
called  for,  yet  it  does  not  follow  that  he  made  a  mis- 
take in  calling  for  them.  He  inserted  those  calls  be- 
cause he  was  directed  to  do  so  by  the  patentees.  Except 
that  they  told  the  surveyor  they  wanted  to  lay  a  war- 
rant for  150  acres  there  is  nothing  to  show  that  the  Bell 
brothers  made  a  mistake  in  calling  for  the  patent  lines. 
All  the  land  within  the  boundary  they  named  was  vacant 
at  the  time,  and  they  were  familiar  with  the  Lewellen 
line  and  were  part  owners  of  the  lands  bounded  by  the 
other  lines  referred  to.  The  acreage  was  merely  their 
T)inion  as  to  the  quantity  contained  within  the  boundary 
uch  they  named. 
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In  the  Daniels  case,  as  shown  hy  the  record,  there 
were  over  20  lines  and  only  two  fixed  objects  named 
wliereby  to  identify  them.  One  was  a  tree  at  the  begin- 
ning comer  and  the  oth-er  was  a  tree  at  the  end  of  the 
eleventh  line.  Stakes  were  called  for  as  markers  in  all 
the  other  lines.  Three  of  the  calls  were  omitted  by  the 
copyist  in  issuing  the  patent.  So,  it  will  be  seen,  that 
practically  the  land  was  laid  out  by  courses  and  distances 
only.  But  two  fixed  objects  were  called  for,  and  they 
were  of  no  assistance  in  determining  the  shape  of  the 
survey.  The  original  plat  has  always  been  considered 
a  potent  fact  to  aid  in  the  location  of  land,  and  in  the 
Daniels  case  it  was  deemed  controlling,  because  it  was 
the  best  and  only  tangible  evidence  available.  The  con- 
flict in  the  Daniels  case  was  brought  about  by  an  error 
in  the  courses  and  distances  named  in  the  patent,  and 
there  being  no  monuments  or  established  lines  to  guide 
the  court  in  their  location,  it  was  held  that  the  plat 
should  control,  and  might  be  considered  to  correct  a 
mistake  in  the  patent.  But  it  was  none  the  less  a  ques- 
tion of  evidence.  It  controlled,  that  is,  outweighed  the 
evidence  as  to  courses  and  distances,  because  it  was  bet- 
ter evidence  and,  in  the  absence  of  monuments  or  estab- 
lished lines,  it  was  the  best  evidence  in  the  case. 

In  the  Strunk  case  the  court  gave  effect  to  the  plat 
accompanying  the  land  warrant  rather  than  to  the 
courses  and  distances  of  the  patent  In  doing  so  it  ig- 
nored certain  calls  for  established  lines.  This  was  justi- 
fied by  a  combination  of  facts  apx>earing  in  the  case. 
Two  of  the  facts  appear  in  the  case  at  bar,  viz :  The  dis- 
puted lines  were  laid  down  by  protraction — ^that  is,  were 
not  surveyed,  and  the  acreage  was  excessive — ^five  times 
as  much  as  the  patent  called  for.  The  established  lines 
were  called  for  in  such  a  confusing  way  as  to  make  their 
control  impracticable.  More  than  that,  there  were  nine 
calls  given  in  the  patent,  and  they  were  vague  and  some 
of  fhem  clearly  erroneous,  whereas  it  required  about  40 
lines  for  the  surveyor  to  bound  it  at  the  time  of  the  trial. 

The  ruling  in  the  Daniels  and  Strunk  cases  was  in 
no  sense  a  departure  from  the  rule  as  to  relative  weight 
to  be  given  courses  and  distances,  established  lines  and 
fixed  objects.  Where  the  established  lines  are  called  for 
in  such  a  confusing  way  as  to  render  it  doubtful  which 
one  was  intended,  or  where  an  attempt  to  follow  or  go 
to  them  would  do  violence  to  other  surveys,  then,  in  or- 
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der  to  locate  the  true  lines,  the  court  considered  the 
original  plat  as  controlling. 

The  judgment  of  the  lower  court  located  the  Bell 
brothers  survey  by  the  established  lines  called  for,  and 
it  is,  therefore,  affirmed. 


PitU  ▼.  Hatton,  et  aL 

(Decided  January  26,  1916.) 

Appeal  from  Estill  Circuit  Court 

Judgment—Enforcement  of  Lien— Brrcmeons.— In  a  suit  to  fore- 
close a  purchase  money  lien  on  certain  real  estate,  a  judgment 
rescinding  the  sale  but  granting  plaintiff  a  writ  of  possession, 
and  charging  defendant  with  rent  for  the  land  from  the  date 
of  the  note  was  erroneous,  when  there  was  no  plea  or  proof  that 
plaintiff  oyer  had  or  was  entitled  to  possession  of  the  land. 

HUQH  RIDDELXi  and  ROBERT  R.  FRIEND  for  appellant. 

J.  B.  WHITE  for  appellees. 

Opinion  of  the  Court  by  Judge  Nunn — ^Reversing. 

This  is  a  suit  to  collect  a  $25  purchase  money  note, 
and  enforce  a  lien  on  the  land  for  which,  it  is  alleged,  the 
note  was  executed.  The  tract  contains  53  acres,  and  the 
rental  value  for  the  whole  of  it  is  worth  no  more  than 
$10  per  annum,  according  to  the  testimony.  The  suit  be- 
gan in  May,  1903.  So  far  as  the  record  discloses,  the 
only  written  instrument  in  the  whole  transaction  was  the 
purchase  money  note  sued  on.  It  was  executed  in  1900 
by  Charles  F.  Puckett,  in  which  he  recites  that  he  has 
**  bought  from  John  P.  Hatton  a  tract  of  land  for  $50  in 
which  he  has  signed  over  such  papers  to  me  as  I  now 
hold.  I  have  paid  $25  down,  and  $25  to  be  paid  in  1902. 
if  such  papers  is  suflScient  to  hold  said  land/*  It  ap- 
pears from  the  evidence  that  the  papers  "signed  over*' 
were  surveyor's  field  notes.  They  were  not  introduced. 
The  suit  was  brought  by  Hatton  against  Charles  F. 
Puckett  and  Anderson  Pitts,  and,  after  setting  up  the 
execution  and  non-payment  of  the  note,  it  is  averred 
that: 

**  Puckett  afterwards  sold  the  land  to  the  defendant 
Pitts  and  put  him  in  possession  thereof    •    •    •    and 
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that  the  papers  in  contract  under  which  the  plaintiflf 
sold  said  land  to  Puckett  have  been  and  are  sufficient  to 
hold  said  land  and  secure  the  same  to  the  defendants." 

Puckett  does  not  answer  and  it  does  not  appear  that 
he  was  ever  before  the  court.  Pitts  answered  with  a 
denial  that  Hatton  sold  the  land  to  Puckett  or  put  him 
in  possession,  or  that  Puckett  sold  the  land  to  him;  he 
denies  that  Hatton  ever  had  title  or  possession.  He 
claims  to  be  the  owner  of  the  land  by  purchase  from  F, 
B.  Eussell,  and  says  Eussell  purchased  from  the  Fur- 
nace Company.  He  also  claims  title  by  more  than  30 
years*  actual  and  continuous  adverse  possession.  Pl«dn- 
tijff  Hatton  also  claimed  title  through  the  Furnace  Com- 
pany. He  said  his  mother  bought  it  and  died  intestate, 
and  that  he  inherited  it  from  her,  although  he  admitted 
that  there  were  other  heirs.  There  was  no  evidence  in 
the  case  other  than  plaintiff  Hatton 's,  and  he  in  no  wise 
connected  the  appellant  Pitts  with  the  Puckett  trade  or 
possession.  So  far  as  disclosed  by  this  record,  the  only 
interest  Hatton  had  in  the  land  was  a  lien,  and  the 
court  did  not  consider  that  enforcible.  It  was  adjudged, 
however,  that  Hatton  was  entitled  to  a  writ  of  possession 
against  Pitts,  and  that  Pitts  should  be  charged  with  the 
rent  of  the  land  at  $10  per  annum  from  the  date  of  the 
note.  It  is  from  this  judgment  that  the  appeal  is  pros- 
ecuted. This  judgment  is  clearly  erroneous,  because 
there  is  no  plea  or  proof  that  Hatton  ever  had  or  was  en- 
titled to  possession. 

Hatton  in  his  testimony  says  that  he  sold  the  land 
to  Puckett,  but  admits  that  Puckett  was  then  in  posses- 
sion of  it.  He  does  not  claim  that  the  relation  of  land- 
lord and  tenant  existed.  He  says:  "Puckett  moved  on 
it  before  I  sold  it  to  him;  I  don't  know  how  he  happened 
to  go  there.  *'  It  is  inferable  from  Hatton  *s  testimony 
that  Pitts  was  also  in  possession  at  the  time,  but  Hatton 
admits  that  he  knew  Pitts  claimed  title  by  purchase  from 
the  Furnace  Company.  Since  it  :s  not  claimed  that 
Hatton  was  entitled  to  possession,  the  judgment  of  the 
lower  court  is  reversed,  with  directions  to  set  aside  the 
writ  of  possession.  Permission  should  be  given  to  file 
such  amended  pleadings  as  are  necessary  to  join  issue 
on  title  and  right  of  possession. 
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Gaar,  Scott  &  Company  ▼.  Vanhook. 

(Decided  January  26,  1915.) 

Appeal  from  Scott  Circuit  Court. 

1.  Jadgment— Vacation  of— Petition  for  a  New  TriaL— Under  Sec- 
tions 518,  b20  and  521  of  the  Civil  Code,  the  court  rendering  a 
Judgment  may  vacate  it  on  the  petition  of  the  defendant  after 
the  term,  if  it  was  obtained  Dy  the  ttaud  of  the  successful  party 
and  the  petition  and  evidence  in  support  of  it  show  that  the 
defendant  had  a  defense  that  would  have  defeated  the  rendition 
of  the  Judgment  Under  these  code  provisions  the  petition  must 
set  up  a  defense,  and  it  must  also  be  supported  by  evidence. 

2.  Judgment— Vacation  of— Petition  for  a  New  Trial. — ^Where  the 
bolder  of  notes  given  for  machinery  represented  to  the  payor  of 
the  notes  that  if  he  would  surrender  the  machinery  without  a 
suit  it  would  be  accepted  in  satisfaction  of  the  debt,  the  agree- 
ment to  and  the  delivery  of  the  machmery  was  a  sufficient  con- 
sideration to  support  the  agreement  of  the  holder  of  the  notes, 
and  if  the  payor  by  the  fraud  of  the  holder  was  induced  to  sign 
a  paper  believing  that  it  embodied  the  agreement  as  he  under- 
stood it  when  in  fbct  it  was  an  answer  entering  his  appearance 
to  a  suit  that  had  been  brought,  the  judgment  on  his  petition 
and  evidence  was  properly  vacated,  it  appearing  that  he  did  not 
know  of  the  institution  of  the  suit  or  that  Judgment  had  been 
rendered  against  him  until  long  afterwards. 

8.  Judgment— Vacation  of-— New  Trial-— Practice.— In  a  suit  seeking 
to  vacate  a  Judgment  and  obtain  a  new  trial,  where  the  petition 
and  evidence  show  that  the  party  is  entitled  to  a  new  trial,  the 
court  may,  on  the  pleading  and  evidence,  vacate  the  Judgment 
and  permit  the  complaining  party  to  file  his  answer  in  the  orig- 
inal action,  and  a  ruling  like  this  wiU  not  bind  the  court  when  it 
comes  to  hear  and  determine  the  case  on  the  pleadings  and  evi- 
dence in  the  original  action,  or  it  may  determine  the  Issues  in  the 
original  action  witfiout  any  reference  to  the  petition  for  a  new 
trial  or  the  Judgment  rendered  therein.  The  court  may  in  a  suit 
for  a  new  trial  set  aside  the  Judgment  in  the  original  action  and 
also  determine  finaUy  the  rights  of  the  parties,  or  he  may  set 
aside  the  judgment  and  leave  the  rights  of  the  parties  to  be 
finally  determined  in  the  hearing  of  the  original  action. 

C.  C.  BAGBY.  CHENAULT,  HUGUBLY  and  W.  S.  KELX.Y  for 
appellant. 

B.  M.  LEE  tor  appellee.    • 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Affirming. 

The  appellee,  Vanhook,  in  June,  1908,  purchased  from 
the  appellant,  Gaar,  Scott  &  Company,  a  threshing  out- 
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fit  for  $1,810,  for  which  amount  he  executed  several 
notes,  and  to  secure  the  payment  of  these  notes  he  exe- 
cuted a  mortgage  on  the  purchased  property.  On  Octo- 
ber 13, 1910,  the  company  brought  suit  against  Vanhook 
to  obtain  judgment  for  the  balance  due  on  its  notes, 
which  at  that  time  amounted  to  some  $1,400,  and  it  asked 
for  a  receiver  and  that  the  mortgaged  property  be  sold 
to  pay  the  debt 

A  few  days  after  this  suit  was  filed  Vanhook,  by  a 
paper  signed  by  him,  entered  his  appearance  to  tiie  ac- 
tion and  consented  to  the  submission  of  the  case  at  the 
court  which  was  then  in  session,  and  on  the  day  follow- 
ing the  filing  of  this  paper  judgment  went  against  Van- 
hook for  the  amount  due  on  the  notes,  and  an  order  was 
made  directing  the  conmiissioner  of  the  court  to  sell  the 
mortgaged  property. 

In  November,  1910,  the  property  ordered  to  be  sold, 
after  having  been  first  appraised  at  $700,  was  offered 
for  sale  as  directed  in  the  judgment,  and  the  company 
became  the  purchaser  at  the  price  of  $475.  Subse- 
quently this  sale  was  confirmed. 

In  September,  1912,  Vanhook  filed  in  the  Scott  Cir- 
cuit Court  a  suit  in  which  he  averred,  in  substance,  that 
an  agent  of  the  company  approached  him  on  or  about 
October  19,  1910,  and  told  him  that  unless  he  paid  or 
secured  the  unpaid  notes  due  for  the  threshing  outfit  a 
suit  would  be  filed  to  enforce  the  mortage  lien,  but  that 
if  he  would  give  up  the  machinery  without  a  suit  th^ 
company  would  accept  it  in  full*  settlement  of  the  balance 
due  it,  and  thereupon  he  agreed  to  surrender  the  ma- 
chinery in  full  settlement  of  the  balance  due  by  him  ta 
the  company. 

He  further  averred  that  the  £gent  requested  him  to 
sign  a  paper  showing  that  he  had  given  up  the  machinery, 
and  thereupon  produced  a  writing  which  he  represented 
to  him  was  merely  an  agreement  on  his  part  to  surren- 
der any  claim  he  had  against  the  machinery  and  permit 
the  company  to  take  it  in  full  settlement  of  its  debt. 

He  further  averred  that  by  the  fraud  and  over-reach- 
ing of  the  agent  of  the  company  he  was  induced  to  sign 
the  paper  believing  that  it  was,  as  before  stated,  merely 
an  agreement  on  his  part  to  surrender  the  machinery  in 
settlement  of  the  debt,  when,  in  fact,  it  was  an  answer 
to  the  petition  entering  his  appearance  to  the  action. 
That  the  judgment  was  entered  against  him  in  the  suit 
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after  the  matters  between  himself  and  the  company  had 
been  settled,  as  before  stated,  and  that  he  did  not  know 
until  long  after  the  judgment  had  been  entered,  nor  until 
an  effort  was  made  by  the  company  to  collect  the  balance 
due  on  the  judgment  after  crediting  the  amount  of  the 
proceeds  of  the  sale,  that  a  judgment  had  been  entered 
against  him.  He  asked  that  the  judgment  be  set  aside 
and  that  he  be  granted  a  new  trial  in  the  action  and  given 
an  opportunity  to  defend  same,  and  for  all  proper  relief. 
In  its  answer,  filed  after  a  demurrer  to  the  petition 
as  amended  had  been  overruled,  the  company,  after  de- 
nying all  other  averments  of  the  petition,  admitted  that 
Layton,  its  agent,  did  procure  the  signature  of  Vanhook 
to  the  paper  which  was  filed,  and  further  averred  that 
when  the  property  was  sold  in  November,  1910,  Vanhook, 
who  was  paid  by  the  commissioner  of  the  court  for  so 
doing,  brought  the  property  to  the  place  appointed  by  the 
commissioner  for  the  purpose  of  selling  it  and  was  pres- 
ent at  the  sale,  but  did  not  make  any  objection  thereto. 

The  evider.ce  of  Vanhook  is  that  Layton  told  him 
when  he  brought  the  paper  to  him  to  sign  that  it  was  to 
show  that  he  had  given  up  the  machinery,  and  that  if 
he  would  sign  it  it  would  save  the  costs  of  a  suit  and 
would  settle  the  debt 

He  further  said  that  at  the  time  he  signed  the  paper 
he  did  not  know  that  suit  had  been  brought  against  him^ 
or  that  the  paper  he  signed  was  an  answer  in  the  suit, 
nor  did  he  know  it  until  several  months  afterwards  when 
he  discovered,  through  the  fact  that  an  execution  had 
been  levied  on  an  interest  he  had  in  some  land,  that  suit 
had  been  brought  and  judgment  rendered.  He  further 
said  that  Layton  read  the  paper  to  him,  but  he  did  not 
understand  its  meaning,  and  that  he  signed  it  because 
Layton  advised  him  to  do  so  and  he  believed  it  was  a 
final  settlement  of  the  debt.  He  further  testified  that, 
although  he  sent  the  machinery  to  Georgetown  so  that  it 
might  be  sold  by  the  commissioner,  he  was  not  present 
at  the  sale,  although  he  knew  on  the  day  the  sale  was 
made  that  the  property  had  been  sold  and  bought  in  by 
the  company. 

Layton  testified,  in  substance,  that  he  took  the  paper 
signed  by  Vanhook  to  have  him  sign  it  at  the  request  of 
the  attorney  who  brought  this  suit,  in  order  that  a  judg- 
ment might  be  entered  in  the  case  at  the  term  of  court 
then  in  session  without  postponing  the  judgment  until  the 
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next  term  of  the  court,  which  would  have  been  necessary 
except  for  the  fact  that  the  paper  had  been  signed,  as  a 
summons  could  not  be  executed  on  Vanhook  in  time  to 
get  judgment  at  that  term  of  the  court.  He  said  he  had 
a  very  slight  acquaintance  with  Vanhook,  and  denied  that 
he  made  any  representations  whatever  to  him  except  to 
tell  him  that  suit  had  been  filed  and  that  if  he  signed  the 
paper  a  judgment  would  be  rendered  at  the  term  of  the 
court  then  in  session  and  time  and  expense  would  be 
saved  in  that  way;  that  the  object  in  having  the  judg- 
ment of  sale  at  that  term  of  court  was  to  allow  the  ma- 
chinery to  be  sold  and  save  the  cost  of  putting  it  in  the 
hands  of  a  receiver. 

F.  M.  Thomason,  the  commissioner  of  the  court,  said 
that  before  selling  the  property  he  wrote  to  Vanhook 
asking  him  to  bring  it  to  Georgetown  on  or  before  the 
day  set  for  the  sale,  and  that  Vanhook  told  him  over  the 
telephone  that  a  Mr.  Steger  would  bring  it  in  provided 
he,  Thomason,  would  pay  the  charges,  which  he  agreed 
to  do,  and  did. 

Upon  the  pleadings  and  evidence  the  court  adjudged 
that  Vanhook  was  entitled  to  a  new  trial  of  the  original 
case  of  the  company  against  him,  and  ordered  that  the 
judgment  in  favor  of  the  company  be  set  aside  and  that 
Vanhook  be  given  until  the  first  day  of  the  next  term  to 
file  an  answer  to  the  original  suit  of  the  company. 

Section  518  of  the  Civil  Code  provides  that  **The 
court  in  which  a  judgment  has  been  rendered  shall  have 
power,  after  the  expiration  of  the  term,  to  vacate  or 
modify  it  •  •  •  for  fraud  practiced  by  the  successful 
party  in  obtaining  the  judgment.** 

Section  520  provides  that  **The  proceedings  to  va- 
cate or  modify  the  judgment  •  •  •  shall  be  by  peti- 
tion verified  by  affidavit,  setting  forth  the  judgment,  the 
grounds  to  vacate  or  modify  it,  and  the  defense  to  the 
action  if  the  party  applying  was  defendant.** 

Section  521  provides  that  **A  judgment  shall  not  be 
vacated  on  motion  or  petition  until  it  be  adjudged  that 
there  is  a  valid  defense  to  the  action  in  which  the  judg- 
ment is  rendered.** 

And  Section  522  provides  that  **The  court  may  de- 
cide upon  the  grounds  to  vacate  or  modify  a  judgment 
before  deciding  upon  the  validity  of  the  defense  or  cause 
of  action.** 
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tinder  these  code  provisions  the  defendant  seeking  to 
set  aside  a  judgment  on  the  ground  of  fraud  must  state 
in  his  petition  sufficient  grounds  to  authorize  the  vaca- 
tion or  modification  of  the  judgment  and  the  defense 
that  he  could  and  would  have  interposed  to  defeat  the 
rendition  of  the  judgment  if  he  had  not  been  prevented 
by  the  fraud  alleged,  and  the  averments  of  the  petition 
must  be  supported  by  evidence.  Wireman  v.  Wireman, 
27  Ky.  L.  R.,  961;  Prater  v.  Campbell,  110  Ky.,  23. 

Therefore  the  question  presented  is,  did  the  petition 
and  evidence  state  grounds  sufficient  to  authorize  the 
vacation  of  the  judgment!  If  it  did,  we  think  Vanhook 
was  entitled  to  the  relief  sought. 

'It  will  be  observed  that  Vanhook  did  not  claim  to 
have  any  defense  against  the  notes  or  mortgage  growing 
out  of  their  execution.  His  defense  was  that  a  fraud  was 
practiced  upon  him  in  obtaining  his  signature  to  the 
ps^er  that  entered  his  appearance  to  the  action  and  con- 
sented that  judgment  might  go  against  him  at  that  term. 
If,  as  he  alleged  and  testified,  he  believed  that  the  paper 
he  signed  was  merely  an  agreement  on  his  part  that  if 
he  would  surrender  possession  of  the  machinery  it  would 
b0  accepted  in  satisfaction  of  the  debt,  the.  company  had 
n.O:  right  to  take  a  judgment  against  him,  or  if  it  did  take 
one,  it  should  have  endorsed  it  ** satisfied**  when  he  sur- 
rendered the  machinery. 

The  fact  that  Vanhook  agreed  to  surrender  the  ma- 
chinery without  a  suit  was  a  sufficient  consideration  to 
support  the  agreement  of  the  company  to  take  it  in  sat- 
iafaetion  of  its  debt.  It  was  not  essential  to  entitle  Van- 
hook to  the  relief  sought  that  he  should  haVe  any  defense 
against  the  notes  or  the  mortgage  growing  out  of  their 
execution.  It  was  sufficient  if  he  had  a  defense  that 
would  have  prevented  the  entry  of  the  judgment  against 
him  or  have  justified  the  court  in  ordering  it  marked 
** satisfied.**  A  defendant,  within  the  meaning  of  the  code, 
has  a  valid  defense  to  an  action  if  he  has  a  defense  that 
will  prevent  judgment  going  against  him,  no  matter 
what  the  basis  of  this  defense  is. 

It  would  be  giving  the  code  a  very  narrow  and  tech- 
nical construction  to  say  that  a  defendant  must  be  able 
to  make  some  defense  affecting  the  execution  of  the  note 
or  demand  sued  on  before  he  will  be  allowed  to  vacate 
a  judgment  obtained  on  the  note  or  demand.  If,  for  any 
sufficient  cause,  the  judgment    should    not    have    gone 
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agidii3t  him,  he  should,  under  the  code,  be  allowed  to  va- 
cate it  These  code  provisions  were  intended  for  the 
purpose  of  affording  relief  against  judgments  obtained 
by  fraud,  no  matter  in  what  the  fraud  consists,  so  that 
it  is  sufBcient  to  authorize  the  vacation  of  the  judgment 
and  to  constitute  a  sufficient  reason  why  it  should  not 
have  been  entered. 

We  do  not  undertake  to  express  any  opinion  as  to 
how  the  case  should  be  decided  when  it  comes  up  regu* 
larly  for  hearing  on  the  pleadings  and  evidence  hereafter 
to  be  filed  and  taken  in  the  original  action,  nor  do  we 
mean  to  say  whether  the  evidence  in  the  record  is  or  is 
not  sufficient  to  justify  the  court  in  ordering  the  judg- 
ment vacated  when  the  case  is  finally  heard.  All  that 
we  do  decide  is  that  the  court,  on  the  pleadings  and  evi- 
dence, was  justified  in  vacating  the  judgment  and 
granting  Vanhook  a  new  trial.  The  judgment  merely 
gives  him  opportunity  to  make  his  defense  in  the  original 
action  of  the  machine  company  against  him,  and  when 
the  case  comes  up  for  hearing  in  the  trial  court  on  the 
issues  made  by  this  defense  and  the  evidence  taken 
thereon,  the  court  will  not  be  in  any  manner  bound  or 
controlled  bv  its  judgment  in  granting  Vanhook  a  new 
trial,  but  will 'hear  and  determine  the  issues  in  the  orig- 
inal action  wi]thout  any  reference  to  the  action  for  a  new 
trial  or  the  judgment  rendered  therein. 

In  Martin  v.  Conley,  30  Ky.  L.  R.,  728,  it  was  held 
that  in  cases  like  this  the  court  might,  in  a  suit  brought 
to  obtain  a  new  trial,  set  aside  the  judgment  and  also 
determine  finally  the  rights  of  the  parties,  or  it  might 
set  aside  the  judgment  and  leave  the  rights  of  the  parties 
to  be  finally  determined  in  the  hearing  of  the  original 
action,  and  this  latter  course  the  court  pursued  in  this 
case,  being  authorized  so  to  do  by  Section  522  of  the  Civil 
Code,  supra. 

The  judgment  is  affirmed. 


Thacker,  By  et  al.  ▼.  Norfolk  &  Western  RaOway 
Company. 

(Decided  January  26,  1916.) 

Appeal  from  Boyd  Circuit  Court. 

1.     RaflroadB — Crossing    Accident — Right    of    Traveler    at    Private 
Crossing  to  Depend  on  Signals  for  a  Pnbllc  Crossing.— Persons 
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using  a  private  crossing  who  are  in  the  habit  of  depending  npon 
signals  required  to  be  given  for  a  nearby  public  crossing  are 
entitled  to  the  benefit  and  protection  of  such  signals,  and  if  the 
company  fails  to  give  the  public  crossing  signals  and  the  traveler 
at  the  private  crossing  is  injured  as  a  result  thereof,  he  may 
recover  damages. 

2.  Conflict  of  Laws — ^Torts — Action  in  This  State  to  Recover  for 
Injury  Received  in  Another  State. — ^Where  an  action  is  brought 
in  a  court  of  this  State  to  recover  damages  for  personal  injuries 
sustained  in  another  State,  the  rights  of  the  complaining  party 
are  to  be  determined  by  the  laws  of  the  State  in  which  the  injury 
occurred. 

8.  Conflict  of  Laws — Torts — Pleadings. — Where  a  common  law  action 
is  brought  in  this  State  to  recover  damages  for  an  alleged  tort 
committed  in  another  State,  the  plaintift  may  set  out  a  sufficient 
cause  of  action  under  the  common  law  as  administered  in  this 
State  without  setting  up  the  law  of  the  foreign  State  and  averring 
that  under  the  law  of  that  State  he  was  entitled  to  recover,  as  it 
will  be  presumed  that  the  common  law  here  in  force  prevails  in 
the  foreign  State;  and  so  it  is  incumbent  upon  the  defendant,  if 
he  desires  to  defeat  a  recovery  upon  the  ground  that  an  action 
founded  on  common  law  principles  could  not  be  maintained  in 
the  State  where  the  cause  of  action  arose,  to  plead  and  prove  the 
law  of  such  State. 

R.  S.  DINKLE,  W.  M.  PRICHARD  and  R.  C.  PRESTON  for  appel- 
lants. 

J.  R.  JOHNSON,  JR.,  and  HOLT,  DUNCAN  &  HOLT  for  appellee. 

Opinion  of  the  Court  by  Jxn>GE  Oabboll — ^Affirming. 

Milo  Thacker,  while  crossing  the  track  of  the  ap- 
pellee railway  company  at  a  private  farm  crossing  at  a 
point  on  its  track  in  Wayne  county,  West  Virginia,  was 
struck  and  injured  by  a  passing  train.  In  this  suit 
brought  in  Boyd  county,  Kentucky,  to  recover  damages 
for  the  injuries  so  sustained,  the  cause  of  action  was 
rested  on  the  alleged  negligence  of  the  company  in  fail- 
ing to  give  the  statutory  signals  for  a  public  crossing 
a  few  hundred  yards  west  of  the  private  crossing  and 
upon  which  statutory  signals  it  was  alleged  persons  using 
the  private  crossing  depended  and  had  a  right  to  depend 
for  warning  of  the  approach  of  trains  that  crossed  the 
public  crossing  before  reaching  the  private  crossing. 

At  the  conclusion  of  the  evidence  the  trial  court  di- 
rected a  verdict  for  the  railway  company,  upon  the 
ground  that,  under  the  law  of  West  Virginia,  train  sig- 
nals at  public  crossings  are  not  intended  for  the  wam- 
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ing  or  protection  of  travelers  at  private  crossings,  and 
so  a  traveler  at  a  private  crossing  who  is  struck  by  a 
passing  train  cannot  maintain  an  action  against  the  con>- 
pany  because  it  has  failed  to  give  the  statutory  signals 
for  a  nearby  public  crossing,  as  a  result  of  which  fail- 
ure he  was  struck  and  injured. 

In  this  State  the  rule  first  announced  in  Cahill  v.  Cin- 
dnnati  By.  Co.,  92  Ky.,  345,  and  consistently  followed, 
is  that  persons  using  a  private  crossing,  who  are  in  the 
habit  of  depending  upon  signals  required  to  be  given  for 
a  nearby  public  crossing,  are  entitled  to  the  benefit  and 
protection  of  such  signals,  and  if  the  company  fails  to 
give  the  required  public  crossing  signals  and  the  trav- 
eler using  the  nearby  private  crossing  is  injured  as  a 
result  of  this  failure,  while  exercising  care  for  his  own 
safety,  he  may  recover  damages  for  the  injury  thus  sus- 
tained. L.  &  N.  R.  R.  Co.  V.  Bodine,  109  Ky.,  509;  Early's 
Admr.  v.  Louisville,  H.  &  St.  L.  Ry.  Co.,  115  Ky.,  13;  L. 
&  N.  B.  R.  Co.  V.  Engleman's  Admr.,  135  Ky.,  515;  C,  & 
0.  Ry.  Co.  V.  Young's  Admr.,  146  Ky.,  317. 

But  as  the  cause  of  action  stated  in  the  petition  arose 
in  the  State  of  West  Virginia,  the  rights  of  the  appellant 
are  to  be  determined  by  the  laws  of  that  State.  In  Col- 
lins V.  Norfolk  &  Western  Ry.  Co.,  152  Ky.,  755,  we  had 
under  consideration  a  case  presenting  a  question  sub- 
stantially the  same  as  the  one  here  raised,  and  in  that 
case,  after  stating  the  West  Virginia  rule  as  announced 
in  the  cases  of  Spicer  v.  C.  &  0.  Ry.  Co.,  34  W.  Va.,  514, 
and  Christy's  Admr.  v.  C.  &  0.  Ry.  Co.,  35  W.  Va.,  117, 
we  held  that  the  failure  of  the  railway  company  to  give 
public  crossing  signals  did  not  entitle  a  person  injured 
at  another  point  on  the  road  to  recover  damages  on  ac- 
count of  such  failure.  Therefore,  we  feel  obliged  to 
hold  that  the  ruling  of  the  trial  court  was  correct  unless 
it  be,  as  insisted  by  counsel  for  Thacker,  that  the  West 
Virginia  law  was  not  sufficiently  presented  in  the  plead- 
ings and  evidence  to  warrant  the  trial  court  in  assum- 
ing that  the  law  of  that  State  was  as  declared  in  the 
Spicer  and  other  cases. 

Where  a  common  law  action  resting  on  common  law 
principles  i»  brought  in  this  State  to  recover  damages 
for  an  alleged  tort  committed  in  another  State,  the  plain- 
tiff may  set  out  a  sufficient  cause  of  action  under  the 
common  law  as  administered  in  this  State  and  rely  for 
recovery  upon  the  law  so  administered  and  applicable 
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to  his  case.  It  is  not  essential  that  he  should  set  up  the 
law  of  the  foreign  State  where  the  cause  of  action  arose 
and  aver  that  under  the  law  of  that  State  he  was  entitled 
to  recover,  as  it  will  be  presumed  that  the  conunon  law 
here  in  force  prevails  in  the  foreign  State  and  that  a 
cause  of  action  that  could  be  maintained  under  the  com- 
mon law  of  this  State  can  likewise  be  maintained  in  this 
State  under  the  conunon  law  rule  of  the  State  in  which 
the  cause  of  action  arose.  So  that  it  is  incumbent  upon 
the  defendant,  if  he  desires  to  defeat  a  recovery  upon  the 
ground  that  an  action  founded  on  conunon  law  princi- 
ples could  not  be  maintained  in  the  State  where  the  cause 
of  action  arose  upon  the  facts  stated  in  the  petition^  to 
plead  the  law  of  the  State  in  which  the  cause  of  action 
arose  in  such  a  manner  as  that  it  will  appear  from  the 
pleadings  that  a  recovery  cannot  be  had.  Chesapeake  & 
N.  E.  Co.  V.  Venable,  111  Ky.,  41;  L.  &  N.  B.  B.  Co.,  v. 
Smith,  135  Ky.,  462;  Yellow  Poplar  Lumber  Co.  v.  Ford, 
141  Ky.,  5. 

In  an  amended  petition  filed  by  the  appellant  Thacker 
it  was  averred  that  the  private   crossing   at   which  he 

was  injured  was  feet  west  of  the  public  county 

road  crossing  and  that  '^said  private  crossing  was  and  is 
near  the  public  county  road  crossing;  that  signals  from 
engines  and  trains  approaching  the  public  crossing  were 
and  are  easily  heard  at  said  private  crossing  by  per- 
sons attempting  to  cross  same,  and  were  relied  on  by 
persons  using  t£e  private  crossing  as  notice  and  warning 
of  the  approach  of  trains  to  said  private  crossing;  that 
on  the  occasion  of  plaintiff 's  injury  he  was  attempting  to 
cross  said  railroad  at  said  private  crossing,  going  from 
said  Staley's  farm, where  he  was  then  living, to  the  public 
county  road,  when  the  defendant,  its  agents  and  servants 
in  charge  of  one  of  its  engines  and  trains,  negligently 
and  carelessly  ran  same  over  said  crossing  without  keep- 
ing a  lookout  for  persons  attempting  to  cross  said  pub- 
lic road  and  private  crossing,  and  without  ^ving  any 
warning  by  ringing  the  engine  bell  or  blowing  the  whistle 
or  other  notice  of  its  approach  to  said  crossing.    •    •    •'* 

In  answer  to  this  pleading  the  company  averred  that 
**for  further  answer  herein  the  defendant  says  that  the 
accident  and  injury  set  up  in  plaintiflf^s  said  petition 
occurred  in  Wayne  county,  State  of  West  Virginia.  That 
under  the  law  of  the  State  of  West  Virginia  the  defend- 
ant is  not  required  to  give  warning  of  the  approach  of 
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its  trains  to  private  crossings  by  bell  or  by  whistle,  or 
to  slacken  the  speed  of  its  trains.  That  under  the  law 
of  West  Virginia  the  signals  and  warnings  required  to 
be  given  by  trains  approaching  a  public  crossing  are 
held  to  be  for  the  exclusive  benefit  of  persons  using,  or 
about  to  use,  such  public  crossing  and  not  for  the  benefit 
of  persons  using  or  crossing  the  track  of  the  railroad 
company  at  any  point  other  than  a  public  crossing.  The 
defendant  say^  that  the  point  of  accident  involved  herein 
was  at  a  private  farm  crossing  and  the  defendant  owed 
the  plaintiff  no  further  or  other  duty  than  not  to  wil- 
fully injure  him  after  discovering  his  peril,  and  the  de- 
fendant pleads  and  relies  upon  the  law  of  the  State  of 
West  Virginia  as  a  bar  tb  any  recovery  herein/* 

On  the  trial  of  the  case  the  appellee,  as  a  part  of  its 
evidence,  introduced  several  opinions  of  the  Supreme 
Court  of  Appeals  of  that  State  supporting  the  averments 
of  its  answer,  and  also  certain  statutes  of  West  Virginia, 
and  it  was  agreed  by  counsel  that  these  opinions  and 
statutes  need  not  be  set  out  in  the  record,  but  should  be 
considered  a  part  of  it,  and  this  practice  was  sufficient 
to  make  a  part  of  the  record  and  bring  before  this  court 
the  law  of  West  Virginia,  P.  C.  C.  &  St.  L.  By.  Co.  v. 
Austin,  141  Ky.,  722;  L.  &  N.  B.  B.  Co.  v.  Smith,  135 
Ky.,  462;  L.  &  N.  B.  B.  v.  Keiffer,  132  Ky.,  419;  Keiffer 
V.  L.  &  N.  B.  B.  Co.  143  Ky.,  383;  Collins  v.  Norfolk  & 
Western  By.  Co.,  152  Ky.,  755. 

We  think  the  West  Virginia  law  was  sufficiently 
pleaded  and  proven,  and,  as  this  case  is  controlled  by 
that  law,  the  judgment  is  affirmed. 


Fuson  V.  CommonwealtlL 

(Decided  January  26,  1916.) 

Appeal  from  Whitley  Circuit  Court. 

Criminal  Law — ^Trial — Continuance — ^Absent  Witnesses  —  Dili- 
gence.—Where  in  a  criminal  prosecution  an  affidayit  for  con- 
tinuance on  the  ground  of  absent  witnesses  fails  to  show  that 
flubpoenaes  for  the  desired  witnesses  were  placed  in  the  hands 
of  the  sherilf  for  service,  such  a  showing  does  not  establish  due 
diligence  on  the  part  of  the  defendant  in  securing  the  absent  wit- 
sufficient  to  entitle  him  to  a  continuance. 
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2.  Trial— New  Trial— Newly  Discovered  Evidence.— A  new  trial 
will  not  be  granted  because  of  newly  discovered  evidence,  where 
very  little*  if  any,  of  the  newly  discovered  evidence  relied  on  is 
competent,  and  the  facts  alleged  are  not  sufficient  to  show  that 
the  evidence  could  not  have  been  discovered  prior  to  the  trial  by 
the  exercise  of  reasonable  diligence. 

3.  Appeal— Transcript— Certificates— When  to  be  Signed.— The  prac- 
tice of  signing  certificates  to  be  appended  to  the  transcript  of 
evidence  before  the  transcript  is  prepared  or  filed  is  disapproved. 

STEPHENS  &  STEELY  for  appellant. 

JAMES  GARNETT,  Attorney  General,  and  ROSE  &  POPE  for 
appellee. 

Opinion  of  the  -Coubt  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

Defendant,  Lida  Fuson,  was  found  guilty  of  obtain- 
ing property  by  false  pretenses,  and  asks  a  reversal  of 
the  judgment  of  conviction. 

The  facts  are  these: 

Prior  to  the  commission  of  the  oflfense  .^th  which 
he  is  charged  Fuson  had  executed  two  notes  to  James 
Wynn,  one  for  $400  and  one  for  $200.  Wynn  became  ill, 
and  Alice  Wynn,  his  wife,  placed  the  notes  in  the  keep- 
ing of  her  father,  William  Carpenter.  According  to  th« 
evidence  for  the  Commonwealth,  Fuson  went  to  Wynnes 
home  to  inquire  about  the  notes.  Wynn  was  unconscious, 
and  Fuson  was  told  that  William  Carpenter  had  the 
notes.  Fuson  then  went  to  William  Carpenter  and  told 
him  that  Alice  Wynn,  his  daughter,  had  sent  him  there  to 
get  the  notes.  This  statement  was  false.  Carpenter,  be 
lieving  the  statement,  and  relying  thereon,  delivered  the 
notes  to  Fuson.  At  the  same  time  Fuson  gave  Car- 
penter a  check  for  $500,  stating  that  he  had  that  amount 
of  money  in  the  bank  on  which  it  was  drawn.  Fuson 
claims  that  the  two  notes  represented  borrowed  money 
and  that  the  $200  note  should  have  been  for  $100.  He 
also  claims  that  he  had  paid  Wynn  about  $325  on  the  two 
notes,  and  owed  only  a  balance  of  about  $170.  He  denies 
telling  Carpenter  that  Alice  Wynn  had  sent  him  for  the 
notes.  He  denies  executing  a  $500  check,  and  claims  that 
the  check  which  he  actually  delivered  was  for  $170,  and 
that  he  had  sufficient  money  in  bank  to  pay  this  note. 

Defendant  insists  that  the  trial  court  erred  in  refus- 
ing a  continuance.  His  affidavit  shows  that  he  gave  to 
ihe  clerk  a  few  days  before  the  trial  a  writton  memoran- 
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dnm  containing  the  names  of  certain  witnesses,  with  di- 
rections to  issue  snbpoenaes  for  them,  but  he  did  not 
know  \diether  they  had  ever  been  issued  or  served.  As 
the  aflSdavit  did  not  show  that  the  requested  subpoenaes 
had  ever  been  placed  in  the  hands  of  the  sheriff  for  ser- 
vice, it  is  manifest  that  due  diligence  was  not  used  by 
the  defendant  in  securing  the  attendance  of  the  absent 
witnesses.  Notwithstanding  this  fact,  however,  the  trial 
court  permitted  the  affidavit  to  be  read  as  the  deposition 
of  the  absent  witnesses.  Under  these  circumstances,  the 
defendant  cannot  complain  of  the  court's  refusal  to  grant 
a  continuance,  because  the  action  of  the  court  was  more 
favorable  to  him  than  the  circumstances  warranted. 

It  is  next  insisted  that  the  court  also  erred  in  refus- 
ing to  grant  a  new  trial.  The  affidavit  being  very  long, 
we  deem  it  unnecessary  to  copy  it  in  full.  It  is  sufficient 
to  say  that  very  little,  if  any,  newly  discovered  evidence 
relied  on  was  competent,  and  the  facts  alleged  are  not 
sufficient  to  show  that  the  evidence  could  not  have  been 
discovered  prior  to  the  trial  by  the  exercise  of  reason- 
able diligence. 

As  the  court  did  not  err  in  refusing  either  a  continu- 
ance or  a  new  trial,  and  the  indictment  and  instructions 
are  not  subject  to  criticism,  and  the  evidence  is  sufficient 
to  sustain  a  conviction,  we  see  no  reason  for  disturbing 
the  judgment 

Before  closing  this  opinion  we  deem  is  necessary  to 
discuss  a  question  affecting  the  transcript  of  evidence. 
It  appears  that  the  stenographer's  certificate  appended 
to  the  transcript,  wherein  she  certifies  that  **the  fore- 
going is  a  complete  transcript  of  the  evidence  heard  on 
5ie  trial  of  the  case  of  Commonwealth  of  Kentucky  v. 
Lida  P.  Fuson,  as  appear  from  my  stenographic  notes 
taken  on  the  7th  day  of  the  September  term,  1914,  of  the 
Whitley  Circuit  Court,  and  all  the  objections,  excep- 
tions and  avowals  made  during  the  trial  of  said  case,*' 
is  on  a  separate  page  from  the  transcript,  and  was 
signed  by  the  stenographer  on  October  24, 1914.  Follow- 
ing the  certificate  is  the  certificate  of  the  circuit  judge, 
signed  on  said  date,  wherein  he  certifies  that  **the  fore- 
going transcript  of  evidence  has  been  examined,  ap- 
proved and  signed  by  me  as  the  judge  before  whom  the 
trial  was  had  at  the  September  term,  1914,  of  the  Whit- 
ley Circuit  Court."    It  is  admitted  by  counsel,  and  the 

facts  show,  that  these  two  certificates  were  signed  prior 

f 
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to  the  time  that  the  transcript  was  filed,  or  even  pre- 
pared. It  further  appears  that  this  method  of  certifi- 
cation has  long  been  the  practice  of  that  court,  and  was 
adopted  for  the  convenience  of  the  court  and  the  parties 
to  the  action.  Manifestly  the  very  purpose  of  the  cer- 
tificates is  to  establish  the  integrity  of  the  record  by 
showing  that  the  transcript  is  in  fact  what  it  purports 
to  be.  Therefore,  certificates  signed  before  the  transcript 
is  even  prepared,  though  with  the  expectation  that  the 
transcript  will  thereafter  be  inserted  in  a  place  left  for 
that  purpose,  utterly  fail  to  accomplish  the  purpose  for 
which  they  are  required.  Though  no  advantage  of  the 
opportunity  may  be  taken,  it  must  be  conceded  that  an 
opportunity  for  tampering  with  the  transcript  is  fully 
afforded  by  the  practice  in  question,  which  necessarily 
leaves  the  minds  of  the  members  of  this  court  in  doubt 
as  to  the  verity  of  the  record  Which  they  are  called  on  to 
consider.  Under  the  circumstances,  therefore,  we  would 
be  derelict  in  our  duty  if  we  did  not  express  our  unquali- 
fied condemnation  of  the  method  of  certification  em-* 
ployed  in  this  case. 
Judgment  affirmed. 


Botwortht  AuditOT  v.  Metropolitan  Life  Insurance 
Company. 

(Decided  January  27,  1915.) 

Appeal  from  Franklin  Circuit  Court 

1»  Taxation — ^Auditor  Refunding  Money  Collected  for  Taxes — Con- 
struction of  Section  162,  Kentucky  Statutes. — ^The  primary  inten- 
tion of  Section  162  of  the  Kentucky  Statutes,  authorizing  the 
Auditor  of  Public  Accounts  to  refund  money  paid  into  the  treasury 
for  taxes  when  no  such  taxes  were  in  fact  due,  was  to  authorize 
the  Auditor  to  refund  to  officers  who  collected  taxes  due  the  State 
and  paid  more  into  the  treasury  than  was  in  fact  due  from  them; 
it  was  not  intended  to  authorize  the  Auditor  to  correct  assess- 
ments made  of  the  property  of  the  taxpayer  and  refund  the 
amounts  he  may  determine  are  due  them. 

2«.  Taxation — ^Recoyery  of  State  of  Taxes  Paid. — ^Taxes  paid  into  the 
State  Treasury  can  be  recoTered  only  in  cases  wherein  it  is  ex- 
pressly permitted  by  Statute. 

S.  Taxation—Payment  to  Auditor  of  Taxes  Not  Due— Construction  of 
Section  162,  Kentucky  Statutes.— Section  162  of  the  Kentucky 
Statutes,  which  authorizes  the  Auditor  of  Public  Accounts  to  issue 
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his  warrant  on  the  treasurer  for  money  paid  into  the  treasury 
for  taxes  which  were  not  due,  does  not  authorize  the  taxpayer  who 
has  paid  a  greater  amount  of  taxes  than  he  really  owed,  or  through 
mistake,  to  appear  before  the  Auditor  of  Public  Accounts  and 
require  him  to  take  up  and  pass  upon  the  merits  of  the  claim, 
and  to  draw  his  warrant  on  the  treasurer  if  it  should  seem  to  him 
the  tax  had  been  improperly  paid. 

JAMES  GARNETT,  Attorney  General,  and  C.  H.  MORRIS,  Assistr 
ant  Attorney  General,  for  appellant. 

O'REAR  &  WILLIAMS  for  appellee. 

Opinion  of  the  Coubt  by  Chief  Justice  Miller — 
Reversing, 

This  action  was  brought  by  the  appellee  insurance 
company  under  Section  162  of  the  Kentucky  Statutes, 
to  require  the  Auditor  of  Public  Accounts  to  issue  his 
warrant  on  the  State  Treasurer  in  favor  of  appellee  for 
$385.58,  in  repayment  of  taxes  which  it  paid  to  the  State 
when  they  were  not,  in  fact,  due. 

Appellee  is  a  foreign  life  insurance  company,  and  did 
business  in  Kentucky  during  the  period  hereinafter  men- 
tioned. Under  the  statute  in  force  from  1903  until  1906 
every  foreign  life  insurance  company  was  required  to 
annually  pay  $2.00  on  each  one  hundred  dollars  of  all 
premiums  received  in  cash  or  otherwise,  in  this  State, 
or  out  of  the  State,  on  business  done  in  this  State, 
during  the  year  ending  the  30th  day  of  June  last  pre- 
ceding; and  the  report  of  the  company  showing  its  busi- 
ness was  required  to  be  filed  with  the  Auditor  as  of  July 
1st  of  each  year.   Kentucky  Statutes,  Sec.  4226. 

In  construing  the  act  of  1903,  supra,  in  Mutual  Ben- 
efit Life  Insurance  Co.  v.  Commonwealth,  128  Ky.,  174, 
this  court  held  that  a  company  was  not  liable  to  taxation 
on  the  entire  premium  stipulated  for  in  the  policy,  but 
only  on  the  amount  actually  collected  by  the  company, 
and  that  any  dividend  credited  to  the  policy-holder  was 
merely  an  overcharge,  which  was  never  paid  by  the  pol- 
icy-holder, and  therefore  was  not  received  by  the  com- 
pany as  cash  or  otherwise,  within  the  meaning  of  the 
statute. 

The  General  Assembly  of  1906  was  in  session  while 
the  case  above  mentioned  was  pending  in  the  Court  of 
Appeals,  and,  upon  its  attention  being  called  to  the 
statute  as  above  construed,  it  amended  the  act  of  1903 
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by  re-enacting  the  major  part  of  what  was  then  Sec- 
tion 4226  of  the  Kentucky  Statutes ;  and  after  requiring 
the  report  of  the  insurance  company  to  be  made  to  the 
Auditor  on  the  1st  day  of  January  in  each  year,  showing 
the  premiums  collected  in  or  out  of  the  State,  on  busi- 
ness done  in  the  State  for  the  year  ending  December 
31st,  it  added  a  new  provision,  which  was  not  in  any  of 
the  preceding  statutes,  to  the  effect  that,  for  the  purposes 
of  taxation,  no  deduction  should  be  made  for  dividends 
allowed  to  policy-holders  in  fixing  the  amount  of  pre- 
miums received  by  the  company.  Acts  1906,  p.  208;  Ken- 
tucky Statutes,  1909,  Section  4226. 

In  a  case  brought  for  the  purpose  of  testing  the  act 
of  1906  this  court  decided  that  it  precluded  the  defend- 
ant from  deducting  from  its  report  dividends  of  any 
sort  or  character.  Northwestern  Mutual  Life  Ins.  Co. 
V.  James,  Auditor,  138  Ky.,  48. 

The  result  was,  that  under  the  statute  of  1903,  and 
until  the  amendment  of  1906,  foreign  life  insurance  com- 
panies were  not  required  to  report  or  pay  taxes  on  so 
much  of  the  premiums  upon  policies  as  represented  divi- 
dends and  bonuses  credited  to  policy-holders  upon  their 
premiums. 

Under  the  act  of  1903,  the  report  of  the  year's  busi- 
ness was  made  as  of  June  30th  of  each  year;  but  the 
law  of  1906  required  the  companies  to  report  the  pre- 
ceding year's  business  on  January  1st  of  each  year.  The 
act  of  1906  became  effective  on  June  11th,  1906 ;  and  the 
question  was  presented  whether  a  report  should  be  made 
on  June  30th,  1906,  as  was  required  by  the  act  of  1903, 
or  should  it  be  deferred  to  January  1st,  1907,  as  re- 
quired by  the  act  of  1906.  And,  as  the  act  of  1906  re- 
quired the  report  to  be  made  on  January  1st,  1907,  of 
its  business  for  1906,  a  report  made  under  the  act  of 
1906  would  leave  the  period  extending  from  July  1st, 
1905,  to  January  1st,  1906,  unreported,  unless  the  report 
to  be  made  on  January  1st,  1907,  embraced  the  preceding 
eighteen  months'  business. 

Following  its  usual  course  of  business,  appellee  made 
a  report  as  of  June  30th,  1906,  for  the  year  ending  that 
day,  showing  the  premiums  received  by  appellee  in  Ken- 
tucky for  the  year  ending  June  30th,  1906,  amounted  to 
$1,146,555.78,  in  which  there  was  included  dividends 
credited  upon  premiums  to  the  amount  of  $19,279.23.    It 
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paid  the  $2.00  a  hundred  tax  on  $1,146,555.78  on  July 
lst.y  1906,  by  its  check  of  that  date,  to  the  Insurance 
Conmiissioner,  for  $22,931.12;  the  tax  upon  this  $19,- 
279.23  of  dividends  amounting  to  $385.58. 

This  question  arises:  Was  the  appellee  assessable 
under  the  statute  of  1903,  or  under  the  statute  of  1906! 
If  it  was  required  to  make  its  report  as  of  June  30th, 
1906,  and  to  pay  its  tax  within  tiiirty  days  thereafter, 
it  was  assessable  under  the  statute  of  1903;  and  if  as- 
sessable under  that  statute,  it  was  not  required  to  in- 
clude in  its  report  of  Kentucky  premiums  the  credits 
therein  allowed  for  dividends.  Appellee  contends  that 
the  act  of  1906  was  intended  to  have  a  prospective  effect 
only,  and  that  this  is  shown  by  the  fact  that  if  the  in- 
surance companies  were  not  required  to  make  their  re- 
ports on  June  30th,  1906,  the  State  would  be  deprived  of 
a  very  considerable  item  of  revenue  for  the  fiscal  year 
which  ended  on  that  date. 

The  circuit  court  took  that  view  of  the  case,  and  gave 
appellee  the  relief  prayed  for.  From  that  judgment  the 
Commonwealth  prosecutes  this  appeal,  and  for  a  re- 
versal insists:  (1)  that  under  the  statute  the  court 
should  have  sustained  its  demurrer  to  the  petition; 
and  (2)  this  tax  having  been  voluntarily  paid  into  the 
State  Treasury,  there  can  be  no  recovery  in  any  event. 

As  heretofore  stated,  this  action  is  brought  under 
Section  162  of  the  Kentucky  Statutes,  which  reads  as  fol- 
lows: 

**When  it  shall  appear  to  the  Auditor  that  money 
has  been  paid  into  the  treasury  for  taxes  when  no  such 
taxes  were  in  fact  due,  he  shall  issue  his  warrant  on 
the  treasury  for  such  money  so  improperly  paid  in  be- 
half of  the  person  who  paid  the  same.  Nothing  herein 
contained  shall  authorize  the  issuing  of  any  such  war- 
rant in  favor  of  any  person  who  may  have  made  pay- 
ment of  the  revenue  tax  due  on  any  tract  of  land  unless 
it  is  manifest  that  t^e  whole  of  the  tax  due  the  Common- 
wealth on  such  land  has  been  paid,  independent  of  the 
mistaken  payment,  and  ought  to  be  reimbursed/' 

This  statate  has  several  times  been  construed  by  this 
court;  notably  in  German  Security  Bank  v.  Coulter,  Au- 
ditor, 112  Ky.,  579,  where  we  reviewed  the  former  rul- 
ing of  the  court  in  Bank  v.  Stone,  108  Ky.,  427. 

In  the  Coulter  case  the  bank  asked  a  mandamus  to 
compel  the  AucKtor  to  issue  his  warrant  to  the  bank  for 
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an  excessive  payment  of  taxes  to  the  Commonwealth, 
which  resulted  from  an  admitted  excessive  assessment. 
It  was  conceded  the  excessive  part  of  the  taxes  was  not 
due  the  State ;  but,  in  speaking  of  its  recovery  under  the 
Section  162,  supra,  the  court  said : 

*^The  balance  of  the  claim  asserted  in  this  action  does 
not  come  within  the  provisions  of  the  statute,  as  will  be 
hereinafter  shown.  This  is  not  an  action  against  the 
State.  If  it  was,  it  could  not  be  maintained,  because  the 
State  has  not,  by  the  statute  quoted,  or  any  other  stat- 
ute, given  consent  to  be  sued.  The  primary  intention  of 
the  statute  was  to  authorize  the  Aucjitor  to  refund  to 
officers  who  collected  taxes  due  the  State,  and  paid  more 
into  the  treasury  than  was  in  fact  due  from  them.  It 
was  not  intended  to  authorize  the  Auditor  to  correct  as- 
sessments made  of  the  property  of  taxpayers,  and  re- 
fund the  amounts  he  may  determine  are  due  them;  for 
the  statutes  clearly  provide  whose  duty  it  is  to  make 
assessments  of  property,  how  they  may  be  corrected, 
and  the  time  in  which  it  may  be  done.  The  Auditor  is 
not  the  official  upon  whom  the  law  confers  such  author- 
ity.     ••      • 

**Thi8  is  a  mandamus  proceeding  to  compel  the  Au- 
ditor ot  Public  Accounts  to  issue  his  warrant  for  the 
sum  alleged  to  be  due  the  appellant  for  an  excessive  pay- 
ment of  the  taxes  which  resulted  from  excessive  assess- 
ment. It  is  not  an  action  to  recover  all  the  taxes  paid, 
but  the  difference  between  the  amount  collected  and  the 
amount  which  it  claimed  should  have  been  collected  on 
a  correct  assessment.  This  action  cannot  be  main- 
tained.'' 

Likewise,  in  the  case  at  bar,  appellee  is  seeking  to  re- 
cover only  the  excess  it  paid  upon  the  tax  bill  made  out 
against  it  by  the  Insurance  Commissioner,  and  based 
upon  the  report  made  by  the  appellee. 

Again,  in  Couty  v.  Bosworth,  Auditor,  160  Ky.,  313, 
the  appellant  paid,  after  suit  by  the  Auditor's  Agent^ 
the  State  tax  of  $580.15  upon  100  shares  of  the  capital 
stock  of  the  American  Tobacco  Company,  which  were 
not  due  because  the  company  had  paid  the  tax;  and  by 
mandamus  proceedings  Couty  sought  to  require  the  Au- 
ditor to  draw  his  warrant,  by  way  of  reimbursement,  in 
precisely  the  same  manner  followed  in  the  case  at  bar. 

Referring  to  the  language  above  quoted  from  (Ger- 
man Security  Bank  v/  Coulter,  Auditor,  the  court  said: 
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"This  seems  to  us  to  be  a  sound  principle.  We  do 
not  believe  that  the  Legislature  ever  intended  to  enact 
a  law  that  would  permit  any  person  who  thought  he  had 
been  required  to  pay  a  greater  amount  of  taxes  than  he 
thought  to  be  due,  or  to  pay  taxes  on  property  that  he 
considered  exempt,  or  even  to  pay  taxes  to  the  sheriff 
or  collecting  officer  of  a  county,  through  mistake,  to  ap- 
pear before  the  Auditor  of  Public  Accounts  and  require 
him  to  take  up  and  pass  upon  the  merits  of  the  claim; 
and  then,  if  it  appeared  to  him  that  the  tax  had  been  im- 
properly paid,  to  draw  his  warrant  on  the  Treasurer  for 
the  amount  appearing  to  him  to  be  due  the  claimant.'' 

In  the  Coulter  case,  supra,  the  court  reiterated  the 
familiar  rule  that  taxes  voluntarily  paid  could  not  be 
recovered;  and  that  the  rule  was  otherwise  only  when 
the  payment  of  the  tax  could  be  coerced  by  summary 
levy  and  sale  of  property  by  the  collecting  officer.  In 
the  case  at  bar  the  tax  against  appellant  was  recover- 
able by  action.    Kentucky  Statutes,  Sec.  4233. 

But  in  the  Couty  case,  supra,  the  tax  had  been  re- 
covered and  paid  in  a  suit  by  the  Auditor's  Agent;  and, 
although  they  were  not  due,  and  therefore  improperly 
collected,  a  recovery  was  denied  under  the  statute. 
There  can  be  no  action  against  the  State  to  recover 
taxes  which  have  been  paid  into  the  treasury  unless  it 
be  authorized  by  statute;  and  such  an  action  can  be 
maintained  only  upon  the  terms  prescribed  by  the 
statute. 

In  the  case  at  bar  appellee  not  only  paid  the  excessive 
portion  of  the  tax,  but,  if  the  law  of  1906  was  in  force 
when  it  was  paid,  appellee  would  Have  owed  no  tax  for 
the  last  half  of  the  year  1905,  since  the  act  of  1906  re- 
quired the  report  to  be  made  as  of  January  1,  1907,  for 
the  preceding  year  1906.  It  is  not  to  be  presumed  that 
the  Legislature  intended  to  exempt  the  appellee  from 
taxation  for  this  six  months. 

The  Couty  case  was  a  much  stronger  case  for  the 
taxpayer  than  the  present  case,  in  that  Couty  was 
forced  to  pay  his  invalid  tax  by  suit;  nevertheless,  he 
was  denied  a  recovery.  It  is  controlling  authority 
against  appellee's  right  to  recover  in  this  case. 

Appellee  paid  this  excessive  tax  in  July,  1906;  it 
did  not  make  a  demand  for  its  repayment  until  March, 
1908,  and  waited  until  April,  1912,  before  it  instituted 
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this  action  to  recover  it.  In  the  meantime  the  State  had 
long  since  used  the  money  for  governmental  purposes. 
These  facts  emphasize  the  wisdom  of  the  rule  and  the 
interpretation  given  the  statute  in  the  Coulter  case  and 
in  the  Couty  case.  An  affirmance  of  the  judgment  in 
this  case  would  amount  to  a  reversal  of  those  cases ;  and 
that,  we  are  unwilling  to  do. 

Judgment  reversed  and  action  t^manded  with  in- 
structions to  dismiss  the  petition. 


Braimon  v.  CommonwealdL 

(Decided  January  27,  1915.) 

Appeal  from  Bourbon  Circuit  Court. 

1.  Contempt— What  Will  Constitute. — Such  acts  or  conduct  as  will 
amount  to  disrespect  of  or  indignity  to  the  Judge  or  court,  or  inter- 
ference with  or  disobedience  of  the  processes,  orders  or  judgment 
of  a  court,  or  some  obstruction  of  the  due  and  proper  adminis- 
tration of  Justice  in  a  pending  case,  or  some  misconduct  of  an 
officer  of  a  court,  will  constitute  contempt  of  court. 

2.  Contempt — ^Assault  and  Battery  Upon  a  Witness — ^When  a  Con- 
tempt of  Court. — If  a  defendant  criminally  prosecuted,  commits 
an  assault  and  battery  upon  a  witness  for  the  Commonwealth, 
either  as  a  punishment  for  having  testified  against  him  under  an 
Indictment  then  pending,  or  to  prevent  his  testifying  against  him 
in  a  future  trial  under  an  indictment  then  pending,  such  assault 
and  battery  will  constitute  a  contempt  of  court,  for  which  the 
court  in  which  the  Indictments  were  pending  has  the  power  to 
proceed  against  him  by  rule  and  summarily  try  and  punish  him. 
And  if,  in  the  Judgment  of  the  court,  its  power  as  such  is  in- 
adequate to  the  infliction  of  such  punishment  as  the  contempt 
deserves,  it  has  th^  right  to  submit  the  matter  to  the  determina- 
tion of  a  Jury. 

8.  Trial — ^Pending  Case — ^What  Is. — The  return  of  a  verdict  finding 
the  defendant  in  an  indictment  guilty  and  fixing  his  punishment, 
does  not  terminate  the  case,  nor  does  the  entering  of  a  Judg- 
ment upon  the  verdict  finally  dispose  of  the  case;  the  Indictment 
is  still  pending  until  the  expiration  of  the  time  given  the  defend- 
ant for  filing  a  motion  and  grounds  for  a  new  trial,  which,  in  a 
criminal  case,  may  be  done  at  any  time  before  the  ending  of  the 
term. 

4.  Contempt— Punishment— When  Not  Excessive. — ^Evidence  exam- 
ined and  held  sufficient  to  show  that  the  punishment,  consisting 
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of  a  11,000.00  fine  and  six  months'  imprisonment  In  Jail,  inflicted 
by  the  yerdict  in  this  case,  is  not  excessive. 

DENIS    DUNDON,    JOHN    S.    T^LLIAMS    and    HAZELRIQG    & 
HAZEUUGG  for  appellant 

JAMES  GARNETT,  Attorney  General,  and  ROBERT  T.  CALD- 
WELIi,  Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming- 

The  appellant,  T.  F.  Brannon,  under  a  rule  from  the 
Bourbon  Circuit  Court,  was  tried  by  a  jury  and  convicted 
of  criminal  contempt,  his  punishment  being  fixed  by  the 
verdict  of  the  jury  and  judgment  of  the  court  at  a  fine 
of  $1,000.00  and  six  months'  imprisonment  in  the  county 
jaU.  Following  the  return  of  the  verdict  appellant  filed 
motion  and  grounds  for  a  new  trial,  the  grounds  being: 
(1)  The  acts  proved  did  not  constitute  a  contempt  of 
court;  (2)  the  court  erred  in  instructing  the  jury;  (3) 
the  punishment  was  so  excessive  as  to  show  that  the  jury 
were  actuated  by  passion  or  prejudice  in  fixing  it  The 
motion  for  a  new  trial  was  overruled.  Thereafter,  at 
the  same  term  of  the  court,  the  appellant  filed  his  own 
and  other  aflSdavits  and  moved  the  court  to  set  aside 
the  order  overruling  the  motion  for  a  new  trial,  and 
renewed  the  motion  for  a  new  trial,  both  of  which  mo- 
tions the  court  overruled,  to  which  ruling  the  appel- 
lant excepted.  The  latter,  being  dissatisfied  with  the 
judgment  of  conviction  and  the  several  rulings  of  the 
court  referred  to,  has  appealed. 

The  ruling  of  the  court  as  to  the  supplemental  motion 
for  a  new  trial  will  first  be  disposed  of.  The  affidavits 
filed  in  support  of  this  motion  stated,  in  substance,  that 
one  of  the  jurors  had  previous  to  the  trial  said  in  their 
presence,  **that  he  believed  that  the  defendant  should 
be  given  the  limif  The  juror  by  affidavit  denied  mak- 
ing the  statement,  or  that  he  entertained  prejudice  to- 
ward appellant,  admitting,  however,  that  he  had  in- 
quired of  a  former  Commonwealth's  attorney  what  pun- 
ishment could  be  inflicted  for  criminal  contempt  and  was 
told  by  the  latter  that  it  was  unlimited.  It  also  appears 
from  his  affidavit  that  this  admission,  with  the  further 
statement  that  he  had  not  made  up  his  mind  as  to  the 
guilt  or  innocence  of  appellant,  was  made  by  him  when 
taken  upon  the  jury,  and  that  on  appellant's  trial  he 
unavailingly  exerted  his  influence  with  other  members 
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of  the  jury  to  reduce  the  punishment  below  that  fixed 
by  the  verdict 

It  is,  however,  insisted  for  appellant  that  so  much 
of  the  juror's  affidavit  as  related  to  his  efforts  to  re- 
duce the  punishment  inflicted  by  the  verdict  was  incompe- 
tent, but  we  do  not  so  regard  it.  The  competency  of 
such  evidence  was  considered  by  us  in  Gleason  v.  Com- 
monwealth, 145  Ky.,  128.    In  the  opinion  it  is  said: 

**By  the  affidavits  of  three  persons  filed  in  support 
of  this  ground  (disqualification  of  a  juror)  it  was  stated 
that  J.  M,  Morris,  a  member  of  the  jury  by  which  ap- 
pellant was  tried,  expressed  before  the  trial  and  before 
he  was  accepted  as  a  juror  the  opinion  that  appellant 
was  *  guilty  of  the  murder  of  George  Courtney  and  should 
be  punished  therefor  by  being  hanged  or  sent  to  the 
penitentiary  for  life.'  Morris  gave  an  affidavit  denying 
that  he  formed  or  expressed  any  opinion  as  to  appel- 
lant's guilt  or  innocence  before  the  trial.  In  addition, 
there  were  filed  the  affidavits  of  several  members  of  the 
jury  from  which  it  appeared  that  Morris,  at  no  time 
during  the  trial,  manifested  any  bias  or  prejudice  against 
appellant,  but  that,  on  the  contrary,  he  was  largely  in- 
strumental in  influencing  several  of  the  jury,  who  were 
in  favor  of  finding  appellant  guilty  of  murder  and  pun- 
ishing him  accordingly,  to  agree  to  a  verdict  of  volun- 
tary manslaughter.  We  are  of  opinion  that  the  affidavits 
of  the  other  jurors  were  properly  admitted  as  evidence 
on  the  charge  of  bias  against  Morris.  The  affidavit  or 
oral  testimony  of  a  juror  will  not  be  received  to  im- 
peach a  verdict  or  to  impeach  a  fellow  juror's  conduct, 
but  will  be  admitted  in  support  of  a  verdict  attempted 
to  be  impeached  by  other  testimony,  whether  the  juror's 
testimony  goes  to  deny  or  explain  misconduct  during  re- 
tirement. We  are  aware  that  this  doctrine  does  not  meet 
with  favor  in  some  of  the  States,  but  we  gave  it  our 
approval  in  Howard  v.  Commonwealth,  24  R.,  612,  and 
have  since  adhered  to  it.  In  elaboration  of  this  doctrine 
Mr.  Wigmore,  in  his  valuable  work  on  Evidence  (Vol. 
4,  Sec  2354,  Sub-sec.  4),  says:  *  Moreover,  this  object 
of  disproving  bias  alleged  to  have  existed  before  trial 
may  be  attained  by  showing  expressions  and  conduct 
during  retirement  as  an  evidential  fact  relating  back 
and  negativing  the  supposed  prior  bias.  But  where  the 
object  is  to  determine  the  grounds  or  motives  of  the 
verdict  as  in  themselves  important   for    sustaining  it 

Digitized  by  VjOOQIC 


Brannon  v.  Commonwealth.  353 

^for  example  to  show  that  a  certain  illegal  paper  or 
erroneons  charge  did  not  influence  the  verdict),  here  the 
other  principle  (ante,  Sec.  2349)  applies  to  forbid  this. 
The  distinction  is  that  in  the  former  case  the  juror's  ex- 
pressions are  not  considered  in  their  aspect  in  estab- 
lishing motives  for  the  verdict,  but  merely  as  part  of 
his  whole  conduct  going  to  determine  the  question  of  his 
former  bias/    11  Am.  &  Eng.  Ency.  of  Law,  1008.'' 

If  the  conduct  of  the  juror  in  attempting  to  influence 
the  jury  to  inflict  a  lighter  punishment  than  was  awarded 
by  the  verdict,  could  properly  have  been  shown  by  the 
affidavit  of  other  members  of  the  jury,  as  held  by  the 
authorities,  supra,  it  was  clearly  competent  to  show  it, 
as  was  done  in  this  case,  by  the  affidavit  of  the  juror 
himself.  Under  the  circumstances  it  was  necessary  for 
the  trial  court  to  determine  whether  the  juror  alleged 
to  be  biased  was  disqualified  to  such  an  extent  as  to  ini- 
peach  the  verdict  and  give  cause  for  setting  it  aside. 
The  matter  was  one  that  addressed  itself  to  the  discre- 
tion of  the  court.  Some  weight  must  be  given  to  the 
court's  knowledge  of  the  conduct  of  the  juror  during  the 
trial  and  its  acquaintance  with  the  character  of  the 
juror  and  those  of  the  three  personal  friends  of  appel- 
lant by  whose  affidavits  his  disqualification  for  service 
upon  the  jury  was  attempted  to  be  shown,  and  the  fact 
that  the  court  accepted  the  statements  contained  in  the 
juror's  affidavit  in  preference  to  those  contained  in  the 
affidavits  of  the  three  witnesses  of  appellant,  gives  us 
no  ground  for  holding  that  the  ruling  of  the  court  on  this 
point  against  appellant  was  error.  In  other  words,  we 
are  unconvinced  by  anything  appearing  in  the  record 
that  the  ruling  of  the  court  in  refusing  to  set  aside  the 
previous  order  overruling  the  motion  for  a  new  trial 
was  an  ^buse  of  discretion  or  prejudicial  to  the  rights  of 
appellant.    McKee  v.  C.  F.  &  S.  R.  Co.,  161  Ky.,  711. 

Appellant's  main  contention,  that  the  acts  for  which 
he  was  convicted  did  not  constitute  contempt,  cannot 
prevail.  To  intelligently  pass  upon  this  contention  con- 
sideration of  the  evidence  will  be  necessary.  It  ap- 
pears that  there  were  three  indictments  returned  in  the 
Bourbon  Circuit  Court  against  appellant,  who  was  the 
keeper  of  a  saloon,  each  charging  him  with  an  unlawful 
sale  of  liquor.  C.  P.  Cook  was  an  important  witness  for 
the  Commonwealth  in  each  of  the  three  cases  referred 
to.    Two  of  the  cases  had  been  tried,  one  of  the  trials 
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resulting  in  appellant  ^s  acquittal  and  the  other  in  his 
conviction,  Cook  being  the  principal  witness  against 
him  in  each  of  the  cases.  The  third  case  was  continued. 
The  following  excerpts  from  the  testimony  of  Cook  in 
the  instant  case  will  indicate  the  acts  constituting  the 
alleged  contempt: 

*'Q.  This  rule  charges  Mr.  Brannon  with  contempt 
of  court  for  striking  you  after  you  had  left  the  court 
room  here.  Just  tell  what  those  facts  were,  if  he  struck 
you,  Mr.  Cook  How  it  came  up,  and  how  long  after  the 
trial  of  this  case  was  it?  A.  A  very  few  minutes.  I 
walked  up  street  before  the  jury  had  brought  in  a  ver- 
dict. After  I  testified  I  walked  up  street,  and  I  stopped 
on  the  corner  of  Seventh  and  Main  to  talk  to  Mrs.  Sims 
Wilson.  She  stopped  me  and  asked  me  about  a  certain 
matter,  I  have  forgotten  what  it  was  now,  perhaps  an 
order,  and  just  as  I  started  to  walk  on  to  get  on  the 
other  side  of  the  street.  Seventh  street,  going  up,  Mr. 
Brannon  came  diagonally  across  the  street.  I  turned  and 
saw  him,  he  was  almost  to  me,  and  he  says,  'God  damn 
you,  I  ought  to  whip  you,  and  I  am  going  to  do  it.'  And 
with  that  he  struck  me  on  the  jaw  here,  and  then  he 
struck  me  here,  and  knocked  me  down  and  kicked  me 
twice.  Q.  Where  did  he  kick  you?  A.  Kicked  me  in  the 
back.  •  *  •  As  soon  as  I  got  up,  he  shook  his  fist 
in  my  face  and  says,  *God  damn  you,  I  am  going  to 
give  you  this  every  time  that  I  meet  you.'  •  •  •  • 
When  he  first  struck  me  he  said,  *Tou  God  damned  s — 

of  a  b ,  I  ought  to  whip  you,  and  I'm  going  to  do  it.' 

Q.  What  did  you  do?  A.  Nothing  whatever.  And  said 
nothing.  •  •  •  Q.  Did  you  or  not  have  an  opportunity 
to  defend  yourself  before  he  struck  you?  A.  No,  sir;  he 
struck  me  just  as  he  said;  he  says,  *Tou  God  danmed 
s —  of  a  b— — ,  I  ought  to  whip  you,  and  I'm  going  to,* 
and  with  that  he  struck  me." 

'    With  respect  to  this  transaction  appellant  testified 
as  follows : 

**Q.  Now,  tell  just  how  you  met  Mr.  Cook  there  at 
the  comer  of  Seventh  and  Main  streets,  and  what  was 
said  between  you  there,  and  what  was  done?  A.  Well,  I 
was  going  up  on  the  west  side  of  Main  street,  from  the 
court  here.  When  I  left  the  courthouse  I  went  up  Main 
street  on  the  west  side  until  I  got  to  Seventh  street.  My 
place  is  on  the  opposite  side  of  the  street,  and  I  was 
crossing  over  and  I  met — I  never  saw  Mr.  Cook  until' I 
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rmi  right  into  him  between  Seventh  street — between  the 
two  comers.  Q.  You  mean  on  the  north  side  or  the 
south  side  of  Seventh  street?  A.  Yes,  sir.  Bight  in 
the  middle  of  the  crossing.  I  said,  to  him,  ^You  dirty 
little  cur,  you  lied.  You  know  you  lied.'  And  he  called 
me  another  liar,  and  as  he  did  I  hit  him.  I  never  hit 
him  but  once..  I  hit  him  the  first  time  this  way;  then  I 
hit  him  with  the  left  hand  the  second  time,  and  that 
was  all  that  I  done.  Q.  Did  you  knock  him  dowti?  A. 
Yes,  sir.  He  fell  on  his  back.  Q.  Did  you  kick  him  at 
all!  A.  I  did  not,  sir.  •  •  •  Q.  What  else  did  you  say 
to  him  there  at  the  time!  Did  you  say  that  you  were 
going  to  whip  him  every  time  you  saw  him?  A.  I  don't 
think  I  did.'' 

Appellant  also  testified,  in  substance,  that  he  did 
not  threaten  Cook  with  any  violence,  that  he  had  no 
purpose  of  intimidating  him  from  testifying  in  the  re- 
maining case  pending  against  him,  and  that  he  intended 
no  contempt  of  the  court.  On  cross-examination  he  was 
asked : 

**Q.  You  say  that  you  didn't  strike  Mr.  Cook  for  the 
purpose  of  intimidating  him  from  giving  any  further 
testimony.  It  is  a  fact  that  you  did  strike  him  for  hav- 
ing testified?  A.  No,  sir;  never.  Q.  What  did  you  strike 
him  for?  A.  Just  because  he  told  a  lie.  That's  it. 
Q.  Then  you  did  strike  him  for  the  purpose  of  punishing 
him  for  having  testified  against  you,  i£  you  struck  him 
for  having  told  a  lie,  didn't  you?  A.  I  thought  it  was  all 
over  and  everything  settled,  and  I  had  no  idea  of  doing 
anything  to  wrong  this  court." 

Cook's  testinaony  was  corroborated  in  the  main  by 
three  eye-witnesses  of  the  assault,  one  of  whom  heard 
appellant  use  the  insulting  and  abusive  epithets  and  lan- 
guage applied  to  Cook  and  saw  him  knock  him  down  and 
kick  him.  The  others  were  not  close  enough  to  hear 
what  was  said,  but  they  saw  Cook  knocked  down  and 
kicked  by  appellant,  and  all  three  witnesses  testified  that 
the  assault  was  unprovoked  by  anything  that  Cook  did, 
and  that  he  made  no  effort  to  defend  himself  against  the 
attack. 

It  should  here  be  remarked  that  at  the  time  the  as- 
sault and  battery  was  committed  by  appellant  upon 
Cook  there  was  still  pending  one  of  the  indictments 
against  the  former  under  which  he  had  not  been  tried, 
and  that  Cook's  name  appeared  on  this  indictment  as  a 
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witness;  and  it  was  known  to  appellant  that  he  would, 
upon  the  trial  of  the  case  at  the  next  term,  be  called  on 
to  again  testify  as  a  witness  in  behalf  of  the  Common- 
wealth against  him.  Appellant's  trial  under  one  of  the 
other  indictments  had,  as  previously  stated,  resulted  in 
a  verdict  in  his  behalf,  but  the  trial  of  the  case  in  which 
he  was  convicted  had,  according  to  his  testimony,  been 
concluded  but  a  few  minutes  before  he  committed  the 
assauft  and  battery  upon  Cook.  According  to  Cook's 
testimony,  the  attack  upon  him  occurred  very  soon  after 
he  had  left  the  courthouse  for  his  place  of  business,  and 
that  at  the  time  of  his  leaving  the  courthouse  the  jury 
which  convicted  appellant  had  not  returned  a  verdict. 
It  is  true  the  case  in  which  appellant  was  convicted  of 
unlawfully  selling  liquor  had,  at  the  time  of  the  assault, 
been  tried,  but  it  had  not  been  finally  disposed  of,  for 
the  judgment  had  not  then  been  entered  upon  the  ver- 
dict; and,  as,  under  Section  273,  Criminal  Code,  appel- 
lant had  the  right  to  make  application  for  a  new  trial 
at  any  time  during  the  term,  which  continued  for  some 
days  thereafter,  the  case  cannot  be  said  to  have  been 
finally  disposed  of  until  the  time  allowed  by  the  Code 
for  filing  motion  and  grounds  for  a  new  trial  expired, 
which  ended  with  the  close  of  the  term. 

So  it  is  apparent  that  at  the  time  of  the  assault  upon 
Cook  by  appellant  there  were  two  cases  pending  against 
him  in  the  Bourbon  Circuit  Court,  one  of  which  had  been 
disposed  of  only  in  part,  and  the  other  continued  for 
trial  at  the  succeeding  term,  in  which  Cook  was  an  im- 
portant witness  for  the  Commonwealth ;  and  it  is  mani- 
fest from  what  he  said  to  Cook  at  the  time  of  assaulting 
and  knockiJDg  him  down  and  kicking  him,  and  his  threat 
to  repeat  it  at  all  future  meetings  between  them,  that 
the  purpose  of  the  attack  upon  the  latter  was  not  only 
to  punish  him  for  previously  testifying  against  appel- 
lant in  the  two  cases  which  had  been  tried,  and  one  of 
which  had  not  been  finally  disposed  of,  but  also  to  in- 
timidate him  with  a  view  of  influencing  his  testimony, 
or  of  preventing  his  giving  it,  on  any  future  trial  that 
might  take  place  under  the  indictment  which  had  been 
continued. 

There  appears  to  be  no  authority  in  this  jurisdiction 
other  than  Melton  v.  Commonwealth,  160  Ky.,  642,  as 
to  what  constitutes  the  pendency  or  non-pendency  of 
an  action  or  proceeding,  with  respect  to  which  a  con- 
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tempt  was  charged  to  have  been  committed,  but  the 
question  seems  to  have  been  decided  in  other  jurisdic- 
tions, a  leading  case  on  the  subject  being  that  of  State 
of  Washington  v.  Tugwell,  19  Wash.,  238,  43  L.  E.  A., 
717.  In  that  case  the  respondent  was  accused  of  pub- 
lishing a  libelous  article  six  days  after  the  reversal  of 
a  judgment  by  the  Supreme  Court  of  the  State  of  Wash- 
ington, which  attacked  the  court  because  of  the  re- 
versal. It  appeared,  however,  that  the  publication, 
though  occurring  after  the  reversal,  was  made  before 
the  court  had  acted  upon  a  petition  for  a  modification 
of  the  opinion,  final  judgment  upon  which  was  not  ren- 
dered until  March  2,  1898,  the  remittitur  issuiug  March 
9, 1898.  In  rejecting  the  respondent's  contention  in  the 
contempt  proceedings,  that  the  case,  with  respect  to 
which  the  contempt  was  charged  to  have  been  com- 
mitted, was  not  pending  on  appeal  at  the  time  the  article 
was  written,  the  court  said: 

**The  first  opinion  in  the  case  was  followed  by  a 
petition  for  rehearing  on  the  part  of  the  appellant. 
Leave  to  print  and  file  additional  briefs  was  granted 
by  the  court,  and  the  case  assigned  regularly,  and  re- 
argued orally  in  the  court,  and  the  opinion  of  the  ma- 
jority of  the  court  then  filed,  reversing  the  judgment 
of  the  superior  court.  A  petition  was  then  filed  by 
counsel  for  respondent,  praying  for  an  important  modi- 
fication of  the  opinion  filed,  and  subsequently  an  opinion 
denying  such  modification.  There  can  be  no  doubt  of 
the  jurisdiction  of  this  court  over  the  cause  and  the 
power  to  make  any  modification  of  its  opinion,  until  the 
final  judgment  was  rendered,  and  until  the  remittitur 
issued.  Under  the  law  the  courts  in  this  State  are  al- 
ways in  session,  in  legal  contemplation.  *An  action  is 
"pending''  •  •  •  ^jj^il  the  judgment  is  fully  certi- 
fied.* Anderson,  Law  Diet.  verb.  Pend.  XJlshafer  v. 
Stewart,  71  Pa.,  170;  Holland  v.  Fox,  3  El.  &  BL,  977; 
Wegmanv.  ChUds,  41N.T.,159;    •    •    •'^ 

In  the  elaborate  notes  appended  to  the  case,  supra, 
will  be  found  the  following  statements  of  the  rule  in 
question,  supported  by  abundant  authority: 

"Where  a  decree  has  not  been  enrolled,  or  where  it 
is  subject  to  modification  upon  motion,  or  where  the 
court  might  grant  a  rehearing,  or  where  an  appeal 
might  be  taken,  or  where  the  costs  had  not  been  taxed, 
or  where  no  execution  had  issued — ^it  not  being  in  con- 
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dition  to  issue  execution — the  case  could  not  be  said  to 
have  reached  that  stage  where  it  could  be  said  it  was 
not  pending  in  that  court.  Be  Chadwick,  109  Mich., 
588;  Fishback  v.  State,  131  Ind.,  304;  Bloom  v.  People, 
23  CoL,  416. 

**A  petition  on  which  judgment  has  been  finally  pro- 
nounced, but  on  which  the  order  has  not  been  drawn  up, 
is  a  Spending  proceeding.'  Exparte  Turner,  3  Mont, 
523.'' 

In  Melton  v.  Commonwealth,  supra,  Melton,  a  phy- 
sician, in  contemplation  of  a  suit  to  be  instituted  by  a 
party  to  recover  damages  for  personal  injuries  sus- 
tained by  the  alleged  negligence  of  another,  pretended 
to  treat  the  party  in  a  professional  way  for  the  pur- 
pose of  manufacturing  evidence  that  would  sustain  the 
action  that  was  soon  thereafter  brought,  when,  he  knew 
such  party  was  not  injured.  We  held  that,  although  such 
conduct  upon  his  part  was  a  common  law  misdemeanor, 
because  of  its  obstructing  justice,  for  which  he  might 
have  been  proceeded  against  by  warrant  or  indictmenl^ 
he  was  not  guilty  of  contempt,  because  the  action  in  which 
he  attempted  to  manufacture  evidence  was  not  an  ac- 
tion pending  in  court  After  defining  the  distinction 
between  acts  which  constitute  the  common  law  misde- 
meanor of  obstructing  justice  and  those  which  constitute 
criminal  contempt,  it  is  in  the  opinion  said: 

**In  thus  speaking  we  do  not  undervalue  the  import- 
ance of  protecting  courts  or  of  keeping  pure  the  admin- 
istration of  the  law ;  nor  do  we  think  what  we  have  said 
limits  in  any  manner  the  power  courts  have  always  pos- 
sessed to  punish  as  for  contempt  persons  who  were 
guilty  of  contempt  as  it  has  been  always  defined.  When 
a  court  has  full  power  and  authority  to  protect  its  dig- 
nity, enforce  its  processes,  discipline  its  officers  and 
punish  those  who  would  impede  or  bring  into  disrepute 
the  administration  of  justice  in  a  pending  case,  it  has 
all  the  authority  that  is  needed  to  be  exercised  through 
contempt  proceedings,  and  other  offenses  should  be  left 
to  be  disposed  of  in  the  ordinary  way.  If  there  had  been 
a  suit  pending  in  the  Jefferson  Circuit  Court  and  Mel- 
ton had  attempted  to  manufacture  evidence  in  this  suit, 
or  had  endeavored  to  persuade  a  witness  to  give  false 
evidence  or  conceal  the  truth,  or  had  in  any  manner  or 
form  interfered  with  the  due  administration  of  justice 
in  the  court  in  which  the  case  was  pending,  we  would 
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hiive  no  doubt  of  the  right  of  the  court  in  which  the  casd 
was  pending  to  proceed  against  him  in  the  summary 
maimer  adopted  by  Judge  Field  in  this  case/^ 

For  one  to  conunit^  as  was  done  by  the  appellant  in 
this  case,  an  assault  and  battery  upon  the  wiliiess  as  a 
punishment  for  giving  testimony  against  him  in  an  ac- 
tion or  criminal  prosecution  then  pending,  though  in 
part  disposed  of,  or  as  a  means  to  intimidate  him  and  in- 
fluence his  testimony  expected  to  be  given  in  the  future 
trial  of  an  action  or  criminal  prosecution  then  pend- 
ing, is  a  criminal  contempt,  because  such  conduct  is  as 
much  an  interference  with  the  authority  and  dignity 
of  the  court,  and  an  obstruction  of  justice,  as  would  be 
the  intimidation  or  bribery  of  a  witness,  or  any  con- 
tempt conmaitted  in  the  presence  of  the  court.  The  evi- 
dence clearly  proves  appellant ^s  guilt  of  such  a  con- 
tempt, and  this  being  true  it  was  within  the  power  and 
jurisdiction  of  the  court  to  proceed  against  him  by  rule 
and  sununarily  try  him  as  was  done  in  this  case.  It 
is  equally  manifest  that  the  power  of  the  court  was  in- 
adequate to  the  infliction  of  such  punishment  as  the 
contempt  of  appellant  deserved.  Therefore,  it  was 
proper  to  submit  the  matter  to  the  determination  of  a 
jury.    As  said  in  French  v.  Commonwealth,  30  B.,  98: 

**We  have  in  this  State  no  statute  defining  contempt 
There  is  a  statute  limiting  the  power  of  the  court  as  to 
the  infliction  of  punishment  for  contempt,  but  if,  in  the 
opinion  of  the  court,  the  contempt  is  one  demanding 
greater  punishment  than  lies  in  its  power  to  inflict,  it 
may  have  a  jury  to  hear  the  truth  of  the  matter,  and 
leave  it  to  them  to  inflict  such  punishment  as  they  may 
deem  commensurate  with  the  offense.  As  in  any  other 
case  of  trial  by  jury,  their  verdict  will  not  be  disturbed 
unless  flagrantly  against  the  evidence  or  the  result  of 
passion  or  prejudice.  There  is  nothing  here  to  indicate 
passion  or  prejudice  on  the  part  of  the  jury.*' 

The  further  contention  of  appellant  that  the  court 
erred  in  instructing  the  jury  is  without  merit  Instruc- 
tion No.  1  appears  to  be  the  only  one  objected  to.  That 
instruction,  in  substance,  told  the  jury  that  in  order  to 
find  the  appellant  guilty  of  the  contempt  charged  they 
must  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  assault  and  battery  committed  upon  Cook 
was  done  to  intimidate  him  as  a  witness  in  the  case  then 
pending,  or  to  punish  him  for  testifying   in    the   case 
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theretofore  recently  tried.  It  is  insisted  for  appellant 
that  the  alleged  error  in  this  instruction  was  in  its  ad- 
vising the  jury  that  they  might  find  appellant  guilty  if 
his  motive  for  committing  the  assault  and  battery  was 
to  punish  Cook  for  testifying  in  the  case  just  tried. 
Obviously  this  contention  rests  upon  the  ground  that 
if  the  assault  was  committed  from  the  motive  last  men- 
tioned it  would  not  constitute  a  contempt  in  the  meaning 
of  the  law.  This  we  have  already  answered  by  stating 
in  the  opinion  that  as  the  case  tried  must  be  regarded 
as  pending  in  court  at  the  time  of  the  commission  of  the 
assault,  the  assault,  if  committed  by  way  of  punishment 
for  the  testimony  given  by  Cook  therein,  was  as  much 
a  contempt  as  if  it  had  been  committed  for  the  purpose 
of  intimidating  Cook  as  a  witness  in  a  future  trial  to  be 
had  of  the  other  indictment,  which  had  been  continued  to 
the  succeeding  term  of  the  court. 

It  is  also  insisted  for  appellant  that  he  did  not  actu- 
ally know  that  Cook  had  been  subpoenaed  as  a  witness 
in  the  continued  case.  In  our  opinion  it  is  not  material 
whether  appellant  had  knowledge  of  a  subpoena  having 
been  served  on  Cook  in  that  case.  It  is  manifest  that  he 
knew  Cook  was  a  prospective  witness  in  the  continued 
case,  as  his  name  appears  upon  the  indictment  as  a 
witness  for  the  Commonwealth,  and  appellant,  being  in 
court  on  that  indictment,  must  be  presumed  to  have 
knowledge  of  what  it  contained,  not  only  as  to  the  of- 
fense charged,  but  as  to  the  witnesses  for  the  Common- 
wealth whose  names  appear  upon  the  back  thereof. 
Moreover,  as  Cook  was  the  most  important  witness  for 
the  Commonwealth  in  the  other  two  cases  and  had  tes- 
tified in  each,  which  was,  of  course,  known  to  the  appel- 
lant, who  was  himself  present  at  each  of  the  trials,  it  is 
reasonably  certain  that  he  knew  of  the  importance  of 
his  testimony  to  the  Commonwealth  in  the  continued 
case. 

Appellant's  final  contention,  that  the  punishment  in- 
flicted by  the  verdict  is  excessive,  cannot  be  sustained. 
In  view  of  the  nature  of  the  contempt  committed  by  ap- 
pellant and  the  aggravating  circumstances  attending  its 
commission,  no  reason  is  apparent  for  regarding  the 
punishment  inflicted  by  the  jury  greater  than  his  conduct 
deserved.  In  French  v.  Commonwealth,  supra,  the  judg- 
ment inflicting  a  fine  of  $5,000.00  upon  the  appellant  was 
affirmed  by  this  court.    We  find  in  this  case  nothing  to 
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indicate  that  the  jury  in  reaching  a  verdict  were  in- 
fluenced by  passion  or  prejudice,  and,  in  the  absence  of 
such  a  showing,  no  reason  is  apparent  for  disturbing  the 
verdict.  Every  judge  at  all  familiar  with  the  conduct  of 
criminal  prosecutions  in  this  State  has  seen  that  one 
of  the  chief  diflSculties  in  the  way  of  the  punishment  of 
crime  and  the  enforcement  of  law,  lies  in  the  inability 
of  the  courts  and  prosecuting  officers  to  procure  the 
testimony  of  witnesses  having  knowledge  of  the  facts 
upon  which  the  conviction  of  violators  of  the  law  may  be 
secured.  This  in  most  instances  is  due  to  the  intimida- 
tion or  bribery  of  witnesses.  It  is,  therefore,  the  duty 
of  the  court  to  protect  witnesses  from  evilly  disposed 
persons  who  resort  to  such  means  of  suppressing  evi- 
dence; and  this  cannot  better  be  done  than  by  bringing 
them  to  speedy  trial  and  certain  punishment;  and  where, 
as  in  a  case  like  this,  the  evidence  unerringly  establishes 
the  guiJt  of  the  contemner  and  there  is  nothing  to  be 
urged  in  nutigation  of  the  contempt,  it  would  be  a  mis- 
carriage of  justice  to  set  aside  the  verdict  unless  for 
error  so  prejudicial  in  character  as  that  it  prevented 
the  accused  from  receiving  a  fair  and  impartial  trial. 
The  judgment  is  affirmed. 


Commonwealth  v.  Gold  &  Stock  Tdegraph  G>mpany, 

etc 

(Decided  January  27,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division), 

Taxation— Action  by  Revenae  Agent  to  Recover  Taxes  on  Omitted 
ABsessment — In  view  of  the  ruling  of  this  court  in  Common- 
wealth, by  etc  y.  Bwald  Iron  Co.,  153  Ky.,  116,  that  of  the  circuit 
court  in  dlBmissing,  at  the  cost  of  the  revenue  agent,  this  action 
brought  by  him  to  recover  taxes  on  property  claimed  to  have 
been  omitted  from  assessment,  was  error. 

MATT  J.  HOLT  and  A.  SCOTT  BULLITT  for  appellant 

RICHARDS  &  HARRIS,  GEORGB  H.  FEARONS  and  FRANCIS 
N.  WHITNET  for  appeUees. 

Opiniok  op  THE  CotJBT  BY  JuDGE  Settlb — ^Beversiug. 
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This  appeal  from  a  judgment  of  the  Jefferson  Cir- 
cuit court,  chancery  branch,  first  division,  which  dis- 
missed, without  prejudice  and  at  the  cost  of  the  relator, 
this  actioii  brought  by  the  latter  in  the  name  of  the  Com- 
monwealth against  appellees  for  the  recovery  of  taxes 
on  property  alleged  to  have  been  omitted  from  assess- 
ment, is  a  companion  case  to  those  of  Commonwealth  of 
Kentucky,  by  etc.,  v.  Standard  Oil  Co.,  162  Ky.,  149,  and 
Commonwealth  of  Kentucky,  by  etc.,  v.  Intersouthem 
Life  Ins.  Co.,  etc.,  162  Ky.,  228,  and  is  controlled  by  the 
opinions  therein.  It  was  held  by  the  circuit  court  in  this 
case,  as  in  those,  that  the  dismissal  of  the  action  at  the 
cost  of  the  revenue  agent,  was  authorized  by  Chapter  15, 
Article  2,  Section  5,  page  396,  Acts  of  1912,  because  of 
the  failure  of  the  revenue  agent  to  prosecute  it  with  due 
diligence. 

In  view  of  the  construction  given  the  act,  supra,  in 
Commonwealth  v.  Ewald  Iron  Co.,  150  Ky.,  116,  we  must 
hold  in  this  case,  as  was  done  in  Commonwealth  of  Ken- 
tucky, by  etc.,  V.  Standard  Oil  Co.,  and  Commonwealth 
of  Kentucky,  by  etc.,  v.  Intersouthem  Life  Ins.  Co., 
supra,  that  the  judgment  appealed  from  is  erroneous. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  for  proceedings  in  conformity  with 
the  opinion  in  the  Ewald  case. 


Janes  v.  -Commonwealth 

(Decided  January  27,  1915.) 

Appeal  from  Nelson  Circuit  Court 

1.  Criminal  Law — ^Larceny — ^Xnatructions. — On  a  charge  of  grand 
larceny  evidence  by  the  prosecuting  witness  that  the  defendant 
had  taken  from  his  pocket  bills  amounting,  in  his  Judgment,  to 
at  least  $45.00,  when  taken  in  connection  with  positive  testimony 
that  he  had  previously  on  that  day  placed  in  that  pocket  bills 
and  other  money  aggregating  $55.00  or  $60.00  and  had  expended 
only  a  small  part  of  it,  and  that  afterwards  there  was  only  $2.80 
in  his  pocket,  authorized  the  jury  to  find  that  defendant  had 
taken  therefrom  more  than  $20.00. 

2.  Criminal  Law — ^Larceny — Instructions. — ^An  instruction  teUing  the 
Jury  that  although  they  might  believe  the  defendant  took  the 
money,  yet  if  they  further  believed  that  at  the  time  he  was  so 
drunk  that  he  did  not  have  any  felonious  intention  to  commit 
larceny,  they  would  find  him  not  guilty  of  a  felony  but  would  find 
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him  guilty  of  a  trespaas  and  fix  his  punishment  at  a  fine,  was 
not  prejudicial  to  the  appellant  where  the  Jury  found  him  guilty 
of  a  felony,  although  the  latter  part  of  the  Instruction  may  have 
been  erroneous. 
3.  Argument  of  Counsel — Larceny — ^Drunkenness. — Argument  by  the 
attorneys  for  the  Commonwealth  criticising  the  defense  that  de- 
fendant was  so  drunk  that  he  could  have  had  no  intention  of 
committing  larceny,  coupled  with  the  explanation  from  the  attor- 
neys that  they  were  not  criticising  the  court's  instructions  or 
the  law  as  presented  therein,  but  were  merely  criticising  the 
defense  offered  In  this  case,  was  nothing  more  than  legitimate 
argument. 

NAT  W.  HALSTEAD  and  OSSO  W.  STANUSY  for  appellant 

JAMES  QARNETT,  Attorney  General,  and  ROBERT  T.  CALD- 
WiELU  Assistant  Attorney  General,  for  appellee. 

Opinion  op  the  Court  by  Judge  Turner — AflBrming. 

Appellant  was  indicted  in  the  Nelson  Circuit  Court 
charged  with  grand  larceny,  and  upon  his  trial  was 
found  guilty  and  sentenced  to  confinement  in  the  peni- 
tentiary from  one  to  five  years,  and  from  that  judgment 
he  prosecutes  this  appeal. 

The  evidence  for  the  Conamonwealth  shows  that  in 
September,  1913,  Sylvester  Metcalf,  a  farmer  living 
about  five  miles  from  Bardstown,  came  to  that  town,  and 
having  sold  a  cow  for  $45.00,  and  having  collected  other 
sums  of  money  amounting  to  $10.00  or  $15.00,  placed  the 
same,  consisting  of  bills  and  silver,  in  the  outside  lower 
left  hand  pocket  of  his  coat.  He  proceeded  to  drink 
heavily,  going  from  one  saloon  to  another,  and  doing  a 
good  deal  of  treating.  Finally,  about  the  middle  of  the 
afternoon,  he  met  appellant  in  a  saloon  and  they  con- 
tinued to  indulge,  the  evidence  showing  that  appellant 
also  had  been  drinking  heavily  throughout  the  day.  They 
remained  together  the  rest  of  the  afternoon  until  quite 
late,  when  Metcalf 's  12-year-old  son  came  to  town  in  a 
buggy  to  take  him  home.  It  appears  that  while  the  two 
were  together  during  the  afternoon  that  Metcalf,  upon 
more  than  one  occasion,  exhibited  the  money  which  he 
had  in  his  outside  pocket.  When  Metcalf  and  his  son 
finally  started  home  appellant  concluded  that  he  would 
like  to  go  out  in  that  neighborhood  with  them  where  he 
had  a  relative.  He  was  invited  by  Metcalf  to  go  and 
got  in  the  buggy  on  the  side  of  Metcalf  next  to  the 
pocket  where  he  had  the  money,  and  the  boy  sat  in  Met- 
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calf's  lap  and  did  the  driving.  When  they  were  about 
three  miles  from  town  Metcalf  claims  that  he  found  ap- 
pellant's hand  in  his  left  outside  coat  pocket,  where  the 
money  was,  and  grabbed  hold  of  it  with  his  own  hand 
and  demanded  that  appellant  give  back  his  money,  which 
he  then  claimed  amounted  to  $45  or  $50  in  bills;  appel- 
lant changed  the  money  from  the  hand  next  to  appel- 
lant into  his  other  hand,  and  then  using  the  hand  so  re- 
lieved of  the  money  he  grabbed  the  reins  from  the  boy's 
hand  and  stopped,  or  almost  stopped,  the  horse,  jumped 
out  and  started  back  to  Bardstown.  Metcalf  drove  to 
the  home  of  a  neighbor,  telephoned  the  sheriff,  who  met 
appellant  in  the  outskirts  of  Bardstown,  arrested  him 
and  found  concealed  in  his  sock  $35.00  in  bills.  Metcalf 
when  he  reached  the  home  of  his  neighbor  for  the  pur- 
pose of  telephoning  the  sheriff  had  only  $2.80  left  in  his 
pocket 

The  first  question  made  is  that  the  court  erred  in  in- 
structing the  jury  on  the  charge  of  grand  larceny  because 
there  was  no  evidence  that  the  amount  of  money  stolen, 
if  any,  was  more  than  $20.06.  The  evidence  of  Metcalf 
is  that  during  the  day  he  had  in  that  pocket  something 
like  $55  or  $60  in  all,  and  that  he  had  spent  some  por- 
tion of  it,  the  exact  amount  he  could  not  tell,  but,  to  the 
best  of  his  judgment,  it  was  at  least  $45  that  appellant 
took  out  of  his  pocket.  This  opinion  of  the  witness, 
taken  in  connection  with  the  positive  testimony  that  he 
had  that  day  cashed  a  check  for  $45  and  had  collected 
from  various  persons  smaller  sums  aggregating  $10  or 
$15,  and  placed  the  same  in  that  pocket,  certainly  au- 
thorized the  jury  to  find  that  appellant  had  taken  more 
than  $20.00. 

There  was  a  good  deal  of  evidence  to  the  effect  that 
appellant  had  been  very  drunk  all  of  that  day,  and  he 
himself  testified  that  he  had  no  recollection  of  being  in 
the  buggy  with  Metcalf  or  of  anything  which  Metcalf 
said  occurred,  and  that  the  first  thing  he  remembered 
since  early  that  afternoon  was  when  he  awoke  in  jail 
that  night.  Under  this  state  of  case,  it  is  urged  that  it 
was  error  for  the  lower  court  to  refuse  an  instruction 
which  appellant  offered  to  the  effect  that,  although  the 
jury  might  believe  that  he  took  the  money  from  Metcalfe, 
yet,  if  they  further  believed  that  at  the  time  he  took 
it  he  was  so  drunk  that  he  did  not  have  the  felonious 
intention  of  committing  larceny,  they  would  find  him 
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not  guilty.  While  the  court  declined  to  give  this  in- 
struction, it  gave  one  embracing  this  idea,  and  further 
instructed  the  jury  that  if  they  so  believed  they  would 
only  find  appellant  guilty  of  trespass  and  fix  his  punish- 
ment at  a  fine.  Whether  the  latter  part  of  that  instruc- 
tion was  correct  or  not  need  not  be  passed  upon  or  in- 
quired into,  for  the  jury  having  found  appellant  guilty 
of  a  felony,  it  could  not  have  been  prejudicial  to  appel- 
lant to  have  authorized  his  conviction  for  trespass  if  the 
jury  believed  he  was  at  the  time  so  drunk  as  to  have  been 
incapable  of  having  an  intention  to  commit  larceny.  Un- 
der that  instruction,  if  the  jury  had  believed  appellant 
was  as  drunk  as  he  claimed,  it  could  not  have  found  him 
guilty  of  a  felony. 

It  is  also  urged  as  ground  for  reversal  that  the 
county  attorney  and  Commonwealth's  attorney  were 
guilty  of  improper  argument  in  the  trial  of  the  case. 

The  county  attorney  said  in  substance,  referring  to  the 
defense  of  drunkenness,  that  it  was  a  new  patent  and  that 
he  had  never  heard  of  it  being  used  in  a  case  like  this 
before ;  that  a  man  ought  not  to  be  excused  from  crime 
becanse  he  came  to  town  and  got  drunk,  and  at  this 
point  the  counsel  for  appellant  objected,  and  the  county 
attorney  disavowed  any  intention  of  criticising  the  law, 
whereupon  the  court  sustained  the  objection  made  by 
appellant's  counsel  and  told  the  jury  that  the  law  as 
given  in  the  instructions  was  the  whole  law  of  the  case ;. 
then  the  county  attorney  continued  his  remarks,  say- 
ing, in  substance,  that  the  law  referred  to  criminal  in- 
tention, and  that  a  man  who  has  lost  his  sense  of  right 
and  wrong  is  not  accountable  for  his  acts ;  in  other  words, 
it  is  insanity.  The  Commonwealth's  attorney  also  fol- 
lowed this  general  line  of  argument  in  a  somewhat  dif- 
ferent way,  and  expressly  stated  he  was  not  criticising 
the  law  as  given  in  the  instruction  but  was  criticising  the 
defense  in  this  case. 

Treating  these  arguments  as  a  criticism  of  the  de- 
fense in  this  case,  and  not  as  a  reflection  upon  the 
court  *s  instructions,  we  fail  to  see  how  it  was  anything 
more  than  legitimate  argument. 

We  have  carefully  examined  the  record  and  find,  no, 
error  prejudicial  to  the  substantial  rights  of  appellant, 
and  the  judgment  is  affirmed. 
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Burton  Construction  Conipany  v.  Metcalfe. 

(Decided  January  27,  1915.) 

Appeal  from  Estill  Circuit  Court. 

1.  Master  and  Servant — ^Negligence. — A  master  is  not  responsible  for 
injuries  to  an  employee  caused  by  the  ordinary  negligence  of  a 
superior  employee,  but  is  responsible  for  such  injuries  to  a  sub- 
ordinate caused  by  the  gross  negligence  of  a  superior. 

2.  Master  and  Servant — Negligence — Exemplary  Damages. — ^The 
servant  can  not  recover  exemplary  damages  against  a  master  for 
an  injury  caused  by  even  the  gross  negligence  of  a  superior  em- 
ployee, but  may  recover  compensatory  damages  on  account  of 
injuries  resulting  from  gross  negligence  of  a  superior  employee. 

3.  Master  and  Servant— Negligence. — ^The  master  is  not  responsible 
for  injuries  resulting  to  a  servant,  and  which  were  caused  by  the 
negligence,  either  ordinary  or  gross,  of  a  fellow  servant  in  the 
same  class  with  himself,  and  engaged  in  the  same  field  of  labor. 

4.  Master  and  Servant— Damages — Negligence. — ^An  act  done  by  a 
servant  in  the  immediate  presence  of  a  superior,  and  by  the  com- 
mand of  a  superior,  is  the  act  of  the  superior,  and  the  master 
is  responsible  for  the  damages  resulting  from  such  act,  if  it  be 
an  act  of  gross  negligence  on  the  part  of  the  superior  employee. 

5.  Master  and  Servant— Assumption  of  Risk. — ^While  a  servant  in 
engaging  in  work  for  a  master  assumes  all  the  risks  and  dangers 
Incidental  to  the  work  in  which  he  is  engaged,  he  does  not 
assume  the  hazards  and  dangers  resulting  from  the  negligence  of 
the  master,,  or  the  gross  negligence  of  his  superior  servant  in 
authority,  in  the  conduct  ot  the  work. 

.6.  Master  and  Servant— Assumed  Risk.— The  doctrine  ot  assumed 
risk  arises  out  of  the  contractual  relations  between  the  onaster  and 
servant,  and  it  can  not  be  presumed  that  the  servant  contracts  to 
risk  the  hazards  and  dangers  to  himself,  arising  from  the  gross 
negligence  of  a  superior,  or  the  negligence  of  the  master. 

ROBERT  R.  FRIEND  and  RIDDI-E  &  FRIEND  for  appellant 

CLARENCE  MILLER,  SCOTT  &  HAMILTON  and  R.  W.  SMITH 
for  appellee. 

Opinion  op  the  Coubt  by  Judge  Hurt — ^Reversing. 

On  the  15tli  day  of  July,  1912,  John  Metcalfe  and  a 
number  of  other  persons,  as  employes  of  the  Burton 
Construction  Company,  were  engaged  in  knapping  rock. 
This  we  understand  to  be  the  process  of  reducing  rocks 
into  very  small  pieces  by  the  use  of  a  small  hammer  upon 
them.  The  appellee  and  those  associated  with  him  per- 
formed this  labor  upon  a  flat  piece  of  ground  at  the 
mouth  of  a  hollow,  at  the  foot  of  a  hill.    While  engaged 
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in  this  work  it  was  necessary  for  the  appellee  and  his 
associates  to  sit  down  upon  the  ground,  or  upon  some 
very  low  object,  so  as  to  bring  them  in  such  proximity 
to  the  rocks  as  to  be  able  to  break  them  into  small 
pieces.  The  rocks,  in  large  pieces,  were  hauled  by  other 
employes  and  laid  upon  the  hill  side,  from  nine  to  twelve 
feet  from  the  base  of  the  hill,  where  the  men  were  en- 
gaged in  the  knapping  process.  On  the  day  stated  above, 
and  previous  thereto,  the  appellee  and  those  engaged 
in  the  work  with  him,  when  they  needed  material  to 
work  upon,  would  go  up  to  the  rock  pile  upon  the  hill 
above  them  and  bring  down  the  rock  in  their  arms  to 
the  knapping  ground.  John  Wilkerson  was  the  foreman 
for  the  appellant^  and  was  present,  directing  the  work, 
and  had  control  and  charge  of  the  appellee  and  those 
associated  with  hka  in  relation  to  the  work  in  hand.  He 
directed  Jesse  Tipton,  another  employee  of  the  appel- 
lant, to  take  a  large  sledge  hammer,  which  weighed,  ac- 
cording to  the  proof,  about  eighteen  pounds,  and  to 
break  up  the  rock  which  was  on  the  hill  side,  just  above 
the  men  engaged  in  knapping  the  rock,  and  then  to  carry 
or  hand  down  the  rock  to  them  upon  the  knapping  yard. 
The  evidence  for  appellee  tends  to  show,  and,  in  fact^ 
he  himself  testified,  that  he  was  sitting  with  his  back 
to  the  hill,  engaged  in  his  work  of  knapping  rock,  and 
that  he  did  not  know  that  Jesse  Tipton  was  breaking 
the  rock  with  the  sledge  hammer  on  the  hillside  just 
above  him,  and  there  was  other  proof  conducing  to  show 
that  the  noise  made  by  the  hammers  used  by  those  en- 
gaged in  the  knapping  on  the  knapping  yard  prevented 
the  appellee  from  becoming  aware  of  the  operations  of 
Tipton.  Appellee  says  that  no  one  gave  him  any  notice 
or  warning  as  to  what  Tipton  was  doing,  and  the  first 
he  knew  of  it  a  piece  of  rock,  weighing  about  twelve 
pounds,  came  down  the  hill  with  great  force,  and  struck 
him  upon  the  back,  near  the  spinal  cord  and  kidneys,  and 
injured  him  very  seriously;  that  when  said  rock  struck 
him  just  above  the  hips,  and  near  the  spinal  column, 
he  looked  around  and  seeing  Tipton,  called  to  him, 
**What  do  you  mean,  you  will  kill  some  one;'*  that  he 
then  began  to  get  sick,  and  arose,  with  the  assistance 
of  the  hammer,  to  his  knees,  when  he  asked  the  other  em- 
ployes to  assist  him,  and  they  helped  him  to  the  shade, 
and,  securing  a  broad  plank,  put  him  upon  it  and  car- 
ried him  to  the  house  of  David  Powell,  and  then,  se- 
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curing  a  buggy,  he  was  taken  to  another  house,  where  he 
remained  abed  for  twenty-one  days.  The  proof  further 
shows  that  on  the  day  and  night  on  which  he  was  injured 
blood  passed  with  his  urine,  and  that  after  three 
weeks  he  was  able  to  go  home.  He  was  confined  in  his 
own  house  for  forty-six  days,  and  had  not  been  able 
to^  do  any  labor  from  that  time  until  the  time  of  the 
trial,  which  took  place  on  the  13th  day  of  December 
thereafter,  A  physician,  who  testified  upon  the  trial, 
stated  that  he  had  on  that  day  examined  appellee,  and 
that  he  found  a  condition  of  atrophy  existing,  and  a 
wasting  of  the  muscle  of  the  back,  and,  in  his  opinion, 
the  injury  was  permanent. 

The  appellee,  in  his  petition,  claimed  that  the  appel- 
lant had  not  used  ordinary  care  to  furnish  him  a  safe 
place  in  which  to  work,  or  to  keep  it  safe  while  he  was 
engaged  in  the  work,  and  that  appellant,  by  its  agent 
and  foreman,  John  Wilkerson,  was  grossly  negligent  of 
his  safety  when  he  caused  Tipton  to  break  the  rock  on 
the  hill  above  him  in  the  manner  in  which  he  did,  and 
that  this  negligence  was  the  direct  and  proximate  cause 
of  his  injury;  that  Tipton  was  performing  the  work 
of  breaking  up  the  rock  by  the  immediate  conMnand  and 
in  the  presence  of  Wilkerson,  who  could,  by  the  exer- 
cise of  ordinary  care,  have  seen  the  danger  in  which  ap- 
pellee was  situated  from  the  liability  of  the  stones  rolling 
or  being  knocked  down  the  hill  against  him,  and  know- 
ing of  the  said  danger,  had  directed  Tipton  to  break  the 
rock  at  that  place,  and  in  that  manner,  and  gave  him, 
appellee,  no  warning  of  the  danger,  and  asked  that  he  be 
allowed  damages  in  the  sum  of  $2,500.00  against  ap- 
pellant. 

The  defendant,  by  its  answer,  traversed  all  of  the 
allegations  of  negligence  alleged  against  it,  and,  in 
addition,  pleaded  that  the  appellee  was  negligent  him- 
self to  such  a  degree  that  otherwise  the  injury  would 
not  have  happened,  by  sitting  with  his  back  to  the  hill, 
where  he  knew  the  rocks  were  being  broken  up  in  the 
manner  stated,  and,  in  another  paragraph,  alleged  that 
the  injury  incurred  by  appellee  was  one  of  the  assumed 
risks  incidental  to  his  employment  The  allegations  in 
regard  to  contributory  negligence  and  assumed  risk  were 
controverted  by  reply.  The  trial  resulted  in  a  verdict 
of  the  jury  awarding  to  appellee  damages  in  the  sum  of 
$800.00.  Appellant  having  filed  grounds  for  a  new  trial, 
and  same  being  overruled,  he  appeals  to  this  court. 
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The  appellant,  by  its  counsel,  insists  that  the  judg- 
ment ought  to  be  reversed  and  a  new  trial  granted  for 
three  reasons,  the  first  of  which  is;  That  the  injury 
complained  of  by  appellee  was  caused  by  the  act  of  a 
fellow-servant  of  appellee  and  that  appellant  is  not  re- 
sponsible therefor;  second,  that  the  court  erred  in  the 
instructions  given  to  the  jury;  and,  third,  that  the  court 
erred  in  refusing  to  give  instructions  asked  for  by  ap- 
pellant^ and  we  will  take  up  the  discussion  of  these 
grounds  in  their  order. 

The  appellant  insists  very  earnestly  that  Jesse  Tip- 
ton was  a  fellow-servant  of  the  appellee,  and  that  the 
injury  to  appellee  was  solely  from  the  act  of  Tipton,  and 
for  that  reason  there  could  be  no  recovery  against  the 
appellant.  Upon  the  other  hand,  the  appellee  insists 
that  Tipton  was  not  his  fellow-servant,  and  for  that  rea- 
son his  injury  resulted  from  a  negligent  act  of  another 
employee  of  appellant  in  another  field  of  labor,  and  that 
appellant  was  responsible  therefor.  We  do  not  think 
there  can  be  any  serious  controversy  as  to  the  fact  that 
Tipton  was  a  fellow-servant  of  the  appellee.  Tipton 
was  engaged  in  the  same  kind  of  labor,  except  as  to  the 
fineness  with  which  he  was  required  to  break  the  rock; 
he  was  working  at  substantially  the  same  place,  and  sub- 
stantially performing  the  same  duty  of  appellee,  and 
was  of  the  same  class  with  appellee,  being  a  common 
laborer  under  the  authority  of  the  foreman,  Wilkerson. 
The  foreman,  Wilkerson,  being  immediately  present, 
and  directing  the  methods  by  which  the  rock  should  be 
broken,  and  having  directed  Tipton  to  engage  in  break- 
ing up  the  rock  with  the  sledge  at  the  place  where  he  did 
so,  and  having  directed  him  as  to  the  manner  with  which 
he  was  to  break  them,  and  Tipton  having  followed  the 
orders  and  directions  of  the  foreman  upon  that  subject, 
we  are  of  the  opinion  that  the  master  was  responsible 
for  the  injurious  effects  of  tiie  act  commanded  by  Wil- 
kerson, which  resulted  in  the  injury  to  appellee,  pro- 
vided appellee  was  then  exercising  ordinary  care  for  his 
own  safety.  It  was  the  duty  of  Tipton  to  obey  the  order 
of  Wilkerson,  and  there  is  no  controversy  but  what  he 
received  the  command  from  Wilkerson  to  break  the  rock 
at  the  place  and  in  the  manner  in  which  he  did. 

In  the  case  of  L.  &  N.  B.  B.  Co.  v.  Crady  (73  S.  W., 
1126)  this  court  said: 

**Por  appellant  it  is  claimed  that  Thomas  being  in 
the  same  line  of  employment  as  appellee  was  a  fellow- 
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servant,  and  that  the  negligence  resulting  in  the  acci- 
dent, if  any  one  was  negligent  but  appellee,  was  that  of 
Thomas,  and  that,  therefore,  there  can  be  no  recovery. 
There  was  proof  to  support  the  claim  of  the  appellee 
that  Thomas  acted  under  the  direct  command  of  his  su- 
perior, and  that  therefore  his  act  was  the  same  as  if 
the  superior  had  in  person  done  the  thing.  In  other 
words,  the  act  was  not  the  result  of  Thomas'  judgment 
or  lack  of  judgment,  or  his  care  or  lack  of  care.  The 
controlling  mind  in  the  transaction  was  that  of  the  fore- 
man.*' 

In  the  case  of  American  Machine  Co.  v.  Ferry  (141 
Ky.,  374),  where  one  Kuesler  was  the  foreman  of  the  de- 
fendant and  in  charge  of  the  men  making  some  repairs, 
this  court  said: 

**If  Kuesler  was  sent  there  with  the  laborers,  and 
in  charge  of  them,  directing  the  working,  he  in  doing  so 
represented  the  master.  The  duty  to  furnish  the  servant 
a  reasonably  safe  appliance  to  work  with  is  one  not 
assignable,  and  the  master  is  liable  to  Ferry,  if  Kuesler 
rendered  the  coils  unsafe,  and  when  he  knew  they  were 
in  an  unsafe  condition,  assigned  Ferry  to  work  upon 
them,  the  latter  being  ignorant  of  the  danger.  The  proof 
waa  clear  that  Ferry  was  a  mere  laborer,  and  knew  noth- 
ing of  the  danger  of  the  work;  that  the  danger  had  been 
created  by  the  master,  and  if  the  proper  precautions  had 
been  taken,  the  injury  to  Ferry  would  not  have  oc- 
curred.'' 

Commencing  with  the  case  of  L.  &  N.  B.  B.  Co.  v. 
Collins  (2  Duvall,  118),  and  in  a  continuous  and  uniform 
line  of  decisions  since  that  time,  this  court  has  held  that 
the  master  is  responsible  for  the  gross  negligence  of  a 
superior,  which  resulted  in  the  injury  of  a  subordinate 
employee.  Furthermore,  when  the  servants  are  of  the 
same  rank,  and  engaged  in  the  same  field  of  labor,  the 
master  is  not  responsible  for  the  gross  negligence  of  a 
fellow-servant  resulting  in  the  injury  of  another  ser- 
vant. 

The  foreman  being  the  superior  of  the  appellee  and 
his  fellow-laborers,  tiie  master  is  responsible  for  the 
grossly  negligent  act  of  the  foreman,  which  resulted  in 
the  injury  to  appellee.  For  these  reasons  the  court  did 
not  err  in  refusing  to  give  an  instruction  to  the  jury  to 
find  for  the  appellant. 

The  negligence  in  the  case  at  bar  did  not  consist  in 
the  manner  in  which  Tipton  broke   the    rock,  but  the 

Digitized  by  VjOOQIC 


Burton  Construction  Co.  v.  Metcalfe.  371 

negligence  consisted  in  the  fact  that  the  foreman,  know- 
ing that  appellee  was  sitting  at  the  foot  of  the  hill,  with 
his  back  to  the  rock  pile  upon  the  hill,  directed  Tipton  to 
break  the  rocks  with  a  large  hammer  at  the  place  where 
they  were  situated  on  the  hill,  just  above  the  appellee, 
and  where,  it  appears,  it  would  be  evident  to  any  one 
exercising  any  care  that  the  rocks  were  liable  to  be 
knocked  down,  or  to  roll  down  with  considerable  force 
against  the  back  of  the  appellee.  This  put  the  appellee 
in  an  unsafe  place  to  do  his  work,  of  which  fact,  ac- 
cording to  the  evidence,  he  was  given  no  warning.  It 
was  clearly  the  duty  of  the  foreman,  when  he  caused  this 
work  to  be  done  by  Tipton,  to  have  warned  the  appellee 
of  the  fact,  so  that  he  might  take  steps  to  secure  his 
safety,  and  receiving  no  warning,  the  master  is  respon- 
sible, unless  appfeUee  had  already  observed  the  danger 
to  himself,  or  could,  with  the  exercise  of  ordinary  care, 
have  known  it.  If  the  foreman  had  directed  Tipton,  in- 
stead of  breaking  up  the  rock  into  pieces  at  the  place 
where  they  were,  to  have  rolled  them  down  the  hill 
against  the  appellee,  and  on  to  the  knapping  yard,  with- 
out giving  appellee  any  warning,  no  one  would  question 
but  what  this  would  have  been  a  grossly  negligent  act, 
wanton,  and  without  excuse.  To  cause  Tipton  to  operate 
upon  the  rock  in  a  way  which  would  reasonably  appear 
to  any  prudent  man,  would  endanger  appellee  by  caus- 
ing large  pieces  of  them  to  roll  down  and  strike  the 
appellee  while  he  was  engaged  in  his  labor,  coul(l  not  be 
very  far  short  of  the  same  degree  of  negligence  that  he 
would  be  guilty  of  by  directing  them  to  be  rolled  down, 
as  stated  above. 

It  is  also  the  duty  of  the  employer  to  use  ordinary 
care  to  secure  the  safety  of  his  servants  from  injury, 
and  to  adopt  a  reasonably  safe  mode  in  which  to  do  his 
work,  so  as  to  protect  his  servants  from  injury. 

We  will  now  proceed  to  discuss  the  appellant's  con- 
tention that  the  court  did  not  properly  instruct  the  jury. 
The  court  gave  to  the  jury  six  instructions,  in  the  first  of 
which  it  instructed  the  jury  of  what  actionable  negli- 
gence consisted ,  in  the  second,  it  defined  ordinary  care ; 
in  the  third,  it^  defined  gross  negligence ;  in  the  fourth 
it  defined  the  rights  and  duties  of  both  the  appellee  and 
the  appellant;  and  in  the  fifth,  it  defined  the  measure  of 
damages  which  the  jury  might  allow,  if  they  found  a  ver- 
dict for  the  plaintiff.    The  sixth  instruction  only  per- 
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tained  to  the  duty  of  the  jniy,  if  less  than  twelve  of  them 
or  as  many  as  nine  of  them  agreed  upon  a  verdict. 

The  first  instruction  is  as  follows:  "Actionable  neg- 
ligence is  the  failure  to  observe  for  the  protection  of  the 
interest  of  another  person  that  degree  of  care,  pre- 
caution and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  person  suffers  injury.*'  It  seems 
to  be  the  fault  of  this  instruction  that  it  opens  to  the 
jury  too  wide  a  field  for  speculation,  as  to  what  the  cir- 
cumstances of  any  particular  case  justly  demands.  This 
court  has  often  denned  ordinary  negligence  as  being  a 
failure  to  exercise  that  care  which  ordinarily  prudent 
persons  would  exercise  under  like  or  similar  circum- 
stances. 

While  the  instruction  defining  gross  negligence  is 
one  which  has  been  approved  by  this  court  in  the  case 
of  L.  &  N.  B.  E.  Co.  V.  McCoy  (81  Ky.,  403) ;  L  C.  R.  B. 
Co.  V.  Stewart  (63  S.  W.,  595) ;  C.  &  0.  By.  Co.  v.  Broad 
(77  S.  W.,  189),  and  no  reversal  of  this  cause  could  or 
should  be  had  on  account  of  that  instruction.  We  think 
it  is  better,  however,  to  give  the  instruction  which  is 
now  most  usually  given,  that  gross  negligence  is  the  ab- 
sence of  slight  care. 

The  fourth  instruction  is  faulty  in  that  it  permits 
the  jury  to  find  for  appellee  if  he  was  injured  by  the 
ordinary  negligence  of  the  foreman,  Wilkerson.  By  a 
uniform  line  of  decisions  in  this  court  it  has  been  held 
that  the  employer  cannot  be  made  responsible  for  the 
ordinary  negligence  of  a  superior  employee,  which  re- 
sulted in  an  injury  to  a  subordinate  employee ;  that  the 
employer  can  only  be  made  responsible  for  the  gross 
negligence  of  a  superior  employee,  which  results  in  an 
injury  to  an  inferior  one.  L.  &  N.  B.  B.  Co.  v.  Collins 
(2  Duvall,  118) ;  Volz  v.  Bailroad  Co.  (24  S.  W.,  119) ; 
Bailroad  Co.  v.  Bains  (23  S.  W.,  505) ;  C,  N.  0.  &  T.  P. 
By.  Co.  V.  Palmer  (33  S.  W.,  199) ;  Kentucky  Distillers 
&  Warehouse  Co.  v.  Schrieber  (73  S.  W.,  769). 

The  fifth  instruction  given  by  the  court  was  erro- 
neous, in  that  it  directed  the  jury  that  if  it  believed  from 
the  evidence  that  the  injury  complained  of  by  appellee 
was  inflicted  on  him  through  the  gross  negligence  of  ap- 
pellant's foreman,  that  it  might  find  punitive  damages 
against  appellant.  (C,  N.  0.  &  T.  P.  By.  Co.  v.  Palmer; 
Kentucky  Distillers  &  Warehouse  Co.  v.  Schreiber, 
supra.) 
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The  rule  adopted  in  this  state  is  that  the  master  may 
be  made  liable  for  any  injury  resulting  to  a  subordi- 
nate from  the  grossly  negligent  act  of  a  superior  in  au- 
thority among  his  employes,  but  he  is  in  no  case  liable 
for  anything  more  than  compensatory  damages  to  a 
subordinate  on  account  of  injuries  resulting  to  a  subor- 
dinate from  the  gross  negligence  of  a  superior. 

The  instruction  marked  **Y*'  offered  by  appellant 
and  rejected  by  the  court,  was  one  relating  to  the  safety 
of  the  place  in  which  appellee  was  assigned  to  work  by 
the  foreman,  Wilkerson,  should  have  been  rejected  by 
the  court,  because  it  was  entirely  abstract  in  its  terms 
and  required  the  jury  to  find,  before  they  could  find  a 
verdict  for  appellee,  that  he  was  injured  by  the  unsafe- 
ness  of  the  place  in  which  he  was  working,  instead  of 
the  manner  in  which  all  of  the  evidence  showed  that 
the  injury  came  about. 

The  instruction  asked  for  by  appellant  and  rejected 
by  the  court,  directing  the  jury  that  appellee,  in  accept- 
ing employment  from  appellant,  assumed  all  of  the  or- 
dinary risks  and  dangers  incident  to  such  employment, 
and  if  they  believe  from  the  evidence  that  he  was  injured 
by  the  ordinary  risks  and  dangers  incidental  to  this 
character  of  work  in  which  he  was  engaged,  they  should 
find  for  the  defendant.  This  instruction,  we  think,  was 
properly  refused,  for  while  as  an  abstract  statement  of 
the  principles  of  the  law  appertaining  to  a  case  in  which 
it  should  be  given,  it  is  probably  correct,  but  we  are  not 
of  the  opinion  that  the  injury  received  by  appellee  was 
one  of  the  ordinary  risks  incidental  to  his  employment, 
and,  besides,  an  injury  caused  by  an  act  of  negligence 
by  the  employer,  and  which  would  not  have  occurred 
but  for  the  negligence  of  the  employer,  cannot  be  con- 
sidered in  any  state  of  case  as  an  assumed  risk  on  the 
part  of  the  servant.  Assumed  risk  is  one  which  grows 
out  of  the  contract  between  the  master  and  servant  by 
which  the  servant  agrees  to  assume  all  of  the  ordinary 
risks  and  dangers  incidental  to  the  work  in  which  he  is 
to  be  engaged,  but  he  in  no  state  of  case  could  be  pre- 
sumed to  have  agreed  to  assume  the  risks  and  hazards 
of  the  negligence  of  his  master  or  the  gross  negligence 
of  his  superior  in  authority. 

The  contention  of  appellant  that  the  court  ought  to 
have  given  the  instruction  asked  for  by  it  upon  the  sub- 
ject  of   appellee  ^s   contributory   negligence,  is  without 
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merit  in  this  case,  because  this  was  substantially  given 
in  instruction  number  four,  which  was  given  by  the 
court,  and  in  terms  more  favorable  to  the  appellant  than 
the  one  offered  by  it  and  rejected 

For  the  reason  above  stated,  however,  the  judgment 
appealed  from  in  this  case  is  reversed,  and  this  cause 
remanded  to  the  court  below  with  directions  to  proceed 
in  conformity  with  this  opinion. 


First  National  Bank  v.  Sanders  Bros.,  et  aL 

(Decided  January  27,  1915.) 

Appeal  from  Allen  Circuit  Court. 

Judinnent — Constructlye  Service.— A  personal  Judgment  cannot  be 
rendered  against  a  defendant  who  Is  constmctlYely  summoned, 
and  has  not  entered  his  appearance. 

Judgments— Constructlye  Service. — ^A  judgment  In  rem  can  not  be 
rendered  against  a  defendant  constructively  summoned,  except  In 
favor  of  a  plalntlfF  who  has  acquired  a  Hen  by  attachment  or 
otherwise,  against  the  property  of  the  non-resident,  and  then 
the  judgment  can  only  be  to  subject  the  property  of  the  non- 
resident to  the  payment  of  his  debt,  to  the  extent  of  the  proceeds 
of  such  property. 

Attachment— Affidavit  for  Warning  Order — Ck>rporatlons. — ^An  affi- 
davit for  a  warning  order  or  attachment  at  the  suit  of  a  private 
corporation,  must  be  made  by  its  chief  officer  In  the  county,  unless 
such  officer  be  absent.  In  which  case  It  can  be  made  by  an  agent 
or  attorney,  whose  affidavit  must  show  that  such  officer  Is  absent 
from  the  county.   ' 

Corporations — Chief  Officer  of. — ^Who  the  chief  officer  of  a 
private  corporation  Is,  Is  defined  by  Section  732,  Subsection  33,  of 
the  Civil  Code. 

Attachment— Non-resident  Defendant— Appearance.— A  non-resi- 
dent defendant,,  who  is  then  absent  from  the  State,  and  who  does 
not  cause  a  forthcoming  bond,  provided  for  in  Section  214,  of 
the  Civil  Code,  to  be  executed  for  him,  and  who  does  not  thereby 
obtain  or  retain  the  possession  of  the  attached  property,  does 
not  enter  his  appearance  to  the  action,  on  account  of  Section  690, 
of  the  Civil  Code,  when  a  forthcoming  bond  is  executed  by  some 
one  else  who  claims  to  own  the  property,  and  who  obtains  or 
retains  posseselon  of  it  thereby,  although  said  bond  on  its  face 
purports  to  be  executed  for  the  non-resident. 
Attachment — ^Discharge  of. — When  the  petition  of  a  plaintiff  is  dis- 
missed, it  has  the  effect  of  discharging  an  attachment  sued  out  by 
the  plaintiff,  although  the  judgment  dismissing  the  petition  does 
not  order  a  discharge  of  the  attachment. 

GILLIAM  &  GILLIAM  for  appellant. 

GOAD,  OLIVER  &  GOAD  for  appellee. 
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Opinion  of  the  Coubt  by  Judge  Hubt — ^Affirming. 

On  the  11th  day  of  February,  1914,  the  appellant, 
First  National  Bank,  filed  its  petition  in  equity  in  the 
Allen  Circuit  Court  against  Charles  Sanders  and  Sand- 
ers Bros.,  and  in  the  petition  alleged  that  Charles 
Sanders  was  indebted  to  it  in  the  sum  of  $100.00,  and 
with  interest  from  September  24th',  1913,  by  reason  of 
a  promissory  note  which  he  had  executed  to  the  appel- 
lant on  the  24th  day  of  May,  1913,  and  further  alleged 
that  the  firm  of  Sanders  Bros.,  which  was  composed  of 
Charles  Sanders  and  Bernie  Sanders,  had  made  the  firm 
of  Sanders  Bros,  liable  upon  said  note  by  writing  the 
name  of  Sanders  Bros,  across  the  back  of  the  note  with 
the  intention  of  indorsing  the  same,  and  that  Charles 
Sanders  had  left  the  State  for  the  purpose  of  cheating 
and  defrauding  his  creditors,  and  that  the  defendants 
were  then  selling  their  property  with  the  announced  in- 
tention of  quitting  business,  and  removing  their  prop- 
erty from  the  Stete,  and  were  disposing  of  their  prop- 
erty with  the  fraudulent  intention  of  cheating  and  hin- 
dering their  creditors  in  the  collection  of  their  debts,  and 
that  Charles  Sanders  was  then  a  non-resident  of  the  State 
and  prayed  for  a  judgment  against  Sanders  Bros,  for  the 
amount  of  the  note  sued  on  and  for  a  general  order  of 
attachment  against  the  property  of  the  defendants,  and 
that  enough  of  it  be  sold  to  pay  the  appellant's  debt, 
interest,  and  cost.  On  the  same  day  the  appellant  filed 
another  suit  in  the  clerk's  office  of  the  court  against  the 
same  parties,  in  which  it  alleged  that  it  held  a  promis- 
sory note  for  the  sum  of  $50.00  against  Charles  Sanders, 
executed  on  July  5th,  1913,  and  due  two  months  there- 
after; and  that,  furthermore,  during  the  month  of  Oc- 
tober, 1913,  at  various  times,  Charles  Sanders  had  drawn 
checks  upon  it  for  various  amounts,  in  all  amounting  to 
the  sum  of  $180.00,  which  appellant  had  paid  and 
charged  same  to  Charles  Sanders,  who,  it  seems,  had  no 
funds  in  bank  to  satisfy  the  checks,  and  that  they  also 
had  an  overdraft  charged  to  Charles  Sanders  for  $47.22, 
and  that  this  indebtedness  was  made  while  he  was  a 
member  of  the  firm  of  Sanders  Bros.;  that  since  said 
time  the  firm  of  Sanders  Bros,  had  pretendedly  made  a 
dissolution  of  their  partnership,  and  that  their  partner- 
ship eflFects  had  been  taken  over  by  Bernie  Sanders  with- 
out any  consideration,  and  for  the  purpose  of  defraud- 
ing the   creditors   of  Charles   Sanders;   that    Charles 
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Sanders  had  left  the  State,  and  asked  the  conrt  to  ad- 
judge that  the  pretended  dissolution  of  the  said  partner- 
ship was  a  fraud,  and  to  set  it  aside,  and  for  a  general 
order  of  attachment  against  all  of  the  defendants,  and 
that  the  assets  of  the  partnership  of  Sanders  Bros.,  and 
the  interest  of  Charles  Sanders,  be  subjected  to  the  pay- 
ment of  its  debt,  interest  and  cost  The  appellant  pro- 
cured a  warning  order  to  be  made  against  Charles  San- 
ders in  the  first  named  suit,  but  failed  to  do  so  in  the 
last  named  suit.  The  two  petitions  contain  sufficient 
allegations,  all  of  which  we  have  not  enumerated,  to 
entitle  the  appellant  to  a  general  order  of  attachment 
in  each  case,  and  the  petitions  were  sworn  to  by  H.  P. 
Gardner,  the  cashier  of  appellant  bank.  Whether  ap- 
pellant had  a  summons  or  an  order  of  attachment  issued 
upon  these  petitions  we  do  not  know,  or  whether  the  at- 
tachment was  ev.er  levied,  or  summons  ever  executed 
upon  Bemie  Sanders,  we  do  not  know,  since  there  is  no 
summons  nor  order  of  attachment  copied  into  the  record. 
We  can  only  infer  that  there  was  an  order  of  attach- 
ment in  one  or  the  other,  or  both  of  said  cases,  from 
the  fact  that  on  February  18th,  1914,  B.  Sanders,  with 
A.  Sanders,  W.  C.  (Joad,  Sr.,  and  Francis  E.  Goad  as 
sureties,  executed  a  forthcoming  bond  to  the  appellant 
in  accordance  with  Section  214  of  the  Civil  Code,  in  the 
presence  of  the  sheriflf  of  the  county.  The  order  of  at- 
tachment, if  there  was  one,  and  the  return  thereon,  not 
being  in  the  record,  we  are  unable  to  say  upon  what  it 
was  that  the  attachment  was  levied. 

The  attorney  appointed  in  the  warning  order  for  the 
non-resident  defendant,  Charles  Sanders,  in  the  first- 
named  case,  filed  a  report  on  the  21st  day  of  April,  in 
which  he  alleged  that  he  had  been  unable  to  find  the 
whereabouts  of  Charles  Sanders  until  a  few  days  be- 
fore that  time,  and  that  he  had  direct  information  from 
him  that  he  did  not  desire  any  defense  made  for  him  by 
the  non-resident  attorney  in  the  suit 

Bemie  Sanders  filed  an  answer  in  each  of  the  suits, 
in  which  he  denied  any  obligation  upon  his  part  for  the 
indebtedness  of  Charles  Sanders,  and  denied  the  au- 
thority of  Charles  Sanders  to  bind  the  firm  of  Sanders 
Bros.,  by  endorsing  the  note  mentioned  in  the  first  suit, 
and  denied  all  of  the  grounds  of  the  attachment  asrainst 
him,  and  further  denied  all  allegations  of  any  fraudulent 
conduct  upon  his  part,  and  alleged  that  previous  to  the 
filing  of  said  suits  that  the  firm  of  Sanders  Bros,  had 
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been  dissolved  on  account  of  the  prodigal  and  extrava- 
gant habits  of  Charles  Sanders ;  that  the  firm  of  Sanders 
Bros,  owed  no  debts  at  the  time  of  its  dissolution,  ex- 
cept what  it  owed  A.  Sanders,  and  that  the  money  fur- 
nished Charles  Sanders  by  appellant  was  for  his  indi- 
vidual use,  and  upon  his  individual  credit,  and  that  at 
the  time  the  suits  were  filed  and  the  attachment  levied, 
he  was  the  individual  owner  of  the  stock  of  goods,  which 
had  been  previously  owned  by  Sanders  Bros. ;  that  they 
gave  public  notice  of  the  fact  tiiat  the  partnership  was 
dissolved  at  the  time  of  its  dissolution;  tiiat  the  indorse- 
ment of  the  name  of  Sanders  Bros,  on  the  back  of  the 
note  mentioned  in  the  first  suit  was  done  by  Charles 
Sanders  without  any  authority  from  the  defendant, 
Bemie  Sanders,  or  the  partnership  of  Sanders  Bros., 
and  was  for  a  personal  obligation  of  Charles  Sanders, 
and  that  none  of  the  proceeds  of  the  note  was  used  or 
came  into  the  business  of  Sanders  Bros. 

The  answers  of  Bemie  Sanders  were  controverted  by 
replies  filed  by  the  appellant  By  agreement  of  Bernie 
Sanders  and  the  appellant,  the  two  suits  were  consoli- 
dated and  tried  as  one  suit.  Bernie  Sanders  also  filed 
a  written  motion  to  discharge  the  attachments  because 
the  aflSdavit  upon  which  they  were  issued  was  made  by 
H.  P.  Gardner,  who  was  only  the  cashier  of  the  appellant 
bank,  when  A.  G.  Braswell,  president  of  the  bank,  was 
in,  and  not  absent  from  the  county. 

It  seems  that  the  evidence  in  the  suits  was  given 
orally  by  the  witnesses  before  the  court,  and  that  all  the 
questions  raised  by  the  pleadings  were  submitted  to- 
gether, and  upon  a  hearing  of  all  of  the  evidence  and  a 
consideration  of  the  entire  case,  the  court  adjudged  that 
the  petitions  be  dismissed,  to  which  appellant  excepted, 
and  prayed,  and  was  granted  an  appeal  to  this  court. 

The  court  below  heard  all  of  the  evidence  offered  by 
the  appellant  and  Bernie  Sanders  as  to  whether  or  not 
Charles  Sanders  had  any  interest  m  the  attached  prop- 
erty at  the  time  of  the  bringing  of  the  suits. 

It  seems  from  the  evidence  that  the  partnership  debts 
of  the  firm  of  Sanders  Bros,  far  exceeded  the  assets  be- 
longing to  the  Sanders  Bros.,  and  that  the  assets  were  all 
used  in  discharging  the  partnership  obligations,  and 
left  a  balance  of  several  hundred  dollars  of  the  partner- 
ship obligations  unsatisfied.  In  this  state  of  case  tiiere 
would  have  been  nothing  of  the  partnership  assets  for 
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the  court  to  appropriate  to  the  discharge  of  the  individ- 
ual indebtedness  of  Charles  Sanders. 

The  appellant,  by  counsel,  insists  that  the  court  erred 
in  not  giving  it  a  personal  judgment  against  Charles 
Sanders  for  his  indebtedness  to  it.  There  is  no  doubt 
that  Charles  Sanders  owes  the  appellant  the  debts  sued 
for.  Section  419  of  the  Civil  Code  provides:  "That  no 
personal  judgment  shall  be  rendered  against  a  defend- 
ant who  is  constructively  summoned,  or  smnmoned  out 
of  this  State,  as  provided  for  in  Section  56,  and  who 
has  not  appeared  in  the  action.'*  This  section  of  the 
code  has  been  frequently  construed  by  this  court.  (Har- 
ris V.  Adams,  2'Duvall,  141;  Greswold  v.  Popham,  1 
Duvall,  170;  Berry  v.  Berry,  6  Bush,  594;  Young  v. 
BuUen,  19  E.,  1561.)  This  court  had  no  jurisdiction  to 
render  any  kind  of  a  judgment  against  the  non-resident 
Charles  Sanders,  unless  the  appellant  had  first  procured 
a  valid  warning  order  against  him,  and  a  valid  order  of 
attachment,  and  created  a  lien  upon  some  property 
owned  by  Charles  Sanders,  by  levying  the  attachment 
thereon,  as  the  appellant  did  not  claim  to  have  any  lien 
upon  his  property,  except  by  reason  of  the  attachment 
levied.  The  only  judgment  that  could  have  been  ren- 
dered, if  a  valid  order  of  attachment  had  been  obtained, 
and  a  valid  warning  order  made,  was  one  to  appropriate 
the  proceeds  of  a  sale  of  Charles  Sanders'  property  to 
the  payment  of  appellant's  debt  to  the  extent  of  the  pro- 
ceeds of  the  property. 

In  the  second  suit  filed  it  appears  that  no  warning 
order  was  ever  made  against  Charles  Sanders,  and  for 
that  reason  he  could  not  be  before  the  court  in  that  case, 
either  actually  or  constructively,  unless  he  had  entered 
his  appearance  to  the  suit,  or  he  had  had  his  appearance 
entered  as  provided  for  by  Section  690  of  the  Civil  Code. 
The  affidavit  for  the  warning  order  in  these  cases,  as  well 
as  the  affidavit  upon  which  the  order  of  attachment  seems 
to  have  been  obtained,  were  embraced  in  the  petition 
filed,  and  which  were  sworn  to  by  the  cashier  of  the  ap- 
pellant bank,  and  this  seems  to  be  the  only  affidavit  in 
the  case. 

Section  117  of  the  Civil  Code,  Sub-section  2,  pro- 
vides: 

**That  the  pleadings  of  a  private  corporation  must 
be  verified  by  its  chief  officer,  or  agent  upon  whom  a  sum- 
mons in  an  action  is  or  might  be  lawfully  served  if  the 
corporation  were  a  defendant,  or  if  it  has  no  such  officer 
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or  agent  residing  in  the  county  in  which  the  action  is 
brought  or  is  pending,  it  may  be  verified  by  its  attor- 
ney.'* 

Section  550  of  the  Civil  Code  provides:  **That  any 
affidavit  which  this  Code  requires  and  authorizes  a  party 
to  make,  ^aay,  unless  otherwise  expressed,  be  made  by 
its  attorney  or  agent,  if  he  be  absent  ifrom  the  county,*' 
and  Sub-section  5,  of  550,  provides  that  the  affidavit  of 
an  agent  or  attorney  must  state  the  absence  from  the 
county  of  the  party  or  parties  for  whom  it  is  made,  and 
the  fact  that  tiie  affiant  is  agent  or  attorney. 

In  Northern  Ice  Co.  v.  Orr  (102  Ky.,  586)  this  court 
held:  **That  when  an  agent  or  attorney  makes  an  affi- 
davit for  a  corporation,  it  must  be  stated  that  the  officer 
of  the  corporation,  who,  if  in  the  county,  should  verify 
the  pleadings,  is  absent'* 

Section  732  of  the  Civil  Code,  Sub-section  33,  defines 
the  chief  officer  of  a  corporation,  which  has  any  of  the 
officers  or  agents  therein  mentioned:  First,  its  presi- 
dent; second,  its  vice-president;  third,  its  secretary  and 
librarian;  fourth,  its  cashier  and  treasurer;  fifth,  its 
clerk;  sixth,  its  managing  agent  Section  51,  Sub-section 
3,  of  the  Civil  Code,  provides: 

"That  in  an  action  against  a  private  corporation  a 
summons  may  be  served  in  any  county  upon  the  defend- 
ant's chief  officer  or  agent,  who  may  be  found  in  this 
State,  or  it  may  be  served  in  the  county  wherein  it  is 
brought,  upon  the  defendant's  chief  officer  or  agent,  who 
may  be  found  therein." 

It  seems  from  these  sections  of  the  Code  that  the 
affidavit  for  a  warning  order,  as  well  as  the  affidavit  for 
an  attachment,  must  be  made  by  the  chief  officer  or  agent 
of  the  corporation,  if  such  officer  is  in  the  county  at  the 
time,  or  that  the  affidavit,  if  made  by  any  other  person, 
is  invalid,  unless  the  affidavit  shall  show  the  connection 
which  the  party  making  it  has  with  the  corporation,  and 
that  the  officer  whose  duty  it  is  to  make  the  affidavit  is 
then  absent  from  the  county.  The  affidavit  in  this  case 
shows  the  connection  which  the  affiant  had  with  the  ap- 
pellant-plaintiff, but  it  fails  to  show  that  the  president 
of  the  corporation,  who  is  its  chief  officer,  was  absent 
from  the  county.  While  a  defense  of  this  kind  as  to  the 
affidavit  for  an  attachment  would  not  render  the  order 
of  attachment  invalid,  unless  this  w;as  presented  to  the 
court  before  any  trial  of  the  cause,  bot,  in  this  case,  th^ 

Digitized  by  VjOOQIC 


380  KENTUCKY  REPORTS.  [Vol.  162. 

motion  of  the  defendant  to  quash  the  attachment  upon 
that  ground  was  made  by  the  defendant,  Bernie  Sanders, 
before  the  case  was  submitted  for  trial.  It  has  been 
held  by  this  court  that  the  provisions  of  the  Code  in 
all  proceedings  upon  constructive  service  must  be  lit- 
erally followed,  and  that  nothing  short  of  a  substantial 
compliance  with  every  requirement  will  give  the  court 
jurisdiction.  (Brownfield  v.  Dyer,  7  Bush,  585;  Clark 
V.  Raison,  Jr.,  126  Ky.,  486.) 

The  proceedings  in  these  cases  in  the  light  of  the 
above  named  provisions  of  the  Civil  Code,  and  the  ad- 
judications of  this  court  thereon,  it  seems  that  the  ap- 
pellant failed  to  comply  with  the  provisions  of  the  Code 
upon  these  subjects,  and  that  the  warning  order  obtained 
by  him  was  invalid,  as  well  as  the  order  of  attachment 
obtained  was  invalid,  and  gave  the  court  no  jurisdiction, 
either  of  the  person  or  property  of  the  defendant, 
Charles  Sanders. 

Having  arrived  at  this  conclusion,  it  is  unnecessary 
to  determine  whether  or  not  Charles  Sanders  owned  any 
interest  in  the  property  attached  at  the  time  of  the 
bringing  of  these  suits,  and,  besides,  the  court  below 
having  heard  all  of  the  evidence  upon  that  subject,  it 
seems  from  the  evidence  that  the  assets  of  the  partner- 
ship of  Sanders  Brothers  were  exhausted  in  the  payment 
of  the  partnership  debts,  and  there  was  nothing  owned 
by  Charles  Sanders  upon  which  the  appellant  could  ob- 
tain a  lien  by  the  levying  of  an  attachment,  in  order  to 
give  the  court  jurisdiction,  and  we  are  unable  to  say  that 
the  court  made  any  error  in  determining  that  Charles 
Sanders  had  no  interest  in  the  attached  property. 

The  indorsement  of  the  $100.00  note  sued  upon,  of 
the  name  of  Sanders  Brothers,  upon  the  back  of  said 
note  by  Charles  Sanders  did  not  make  Bernie  Sanders 
individually  liable  upon  the  debt,  because  it  does  not  ap- 
pear that  said  debt  was  a  debt  of  the  partnership,  and 
Charles  Sanders  would  have  no  authority  to  bind  the 
partnership  for  his  individual  obligations,  as  the  bor- 
rowing of  the  money  for  his  personal  use  was  not  one 
within  the  scope  of  a  partnership  engaged  in  merchan- 
dising. 

The  appellant,  however,  insists  that  the  court  erred 
in  not  giving  it  a  personal  judgment  against  Charles 
Sanders  on  account  of  the  execution  by  Bernie  Sanders, 
with  A.  Sanders  and  others  as  his  sureties  of  the  bond 
provided  for  in  Section  214  of  the  Civil  Code.  It  in- 
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sists  that  under  the  provisions  of  Section  690  of  the 
Civil  Code,  that  this  was  an  entry  of  the  appearance  of 
Charles  Sanders  to  the  suits.  It  seems  from  the  plead- 
ings in  the  case  and  from  the  evidence  heard  that  this 
bond  was  executed  by  Bernie  Sanders  and  his  sureties, 
in  order  to  obtain  possession  of  the  property,  because 
Bemie  Sanders  was  claiming  to  be  the  owner  of  it,  and 
that,  although  the  bond  in  its  terms  was  a  bond  exe- 
cuted for  Charles  Sanders,  and  Sanders  Brothers,  and 
Section  690  of  the  Civil  Code  is  as  follows:  **In  an  ac- 
tion in  which  an  attachment  has  been  granted,  the  ex- 
ecution by  or  for  "the  defendant  of  a  bond,  whereby  the 
attadbment  is  discharged,  or  the  possession  of  the  at- 
tached property  is  obtained,  or  retained  by  him,  shall 
be  an  appearance  of  such  defendant  in  the  action.'* 

The  evidence  shows  that  Charles  Sanders  was  then 
a  non-resident  of  the  State  and  absent  therefrom,  and 
that  he  took  no  part  in  said  suit,  nor  claimed  any  in- 
terest in  the  property.  The  bond  executed  by  Bemie 
Sanders  and  his  sureties  would  not  discharge  the  at- 
tachment if  a  valid  one  had  been  levied,  and  neither  did 
Charles  Sanders  obtain  the  possession  of  the  attached 
property,  neither  was  the  possession  of  it  retained  by 
him,  and  under  this  state  of  the  case,  we  are  of  the 
opinion  that  the  bond,  under  said  provision  of  the 
code,  did  not  enter  his  appearance. 

The  appellant  also  contends  that  the  judgment  ap- 
pealed from  ought  to  be  reversed  because  the  circuit 
court  failed,  by  its  judgment,  to  discharge  the  order 
of  attachment  The  judgment  does  dismiss  the  peti- 
tions upon  which  the  attachments  were  issued,  without 
granting  the  relief  prayed  for,  and  this,  in  effect,  car- 
ried with  it  the  discharge  of  the  attachment.  Section 
260  of  the  Civil  Code  provides:  '*That  if  iudgment  be 
rendered  in  favor  of  the  defendant  the  attachment  shall 
be  discharged,"  and  Section  228  of  the  Civil  Code  pro- 
vides: **That  if  judgment  be  rendered  in  the  action  for 
defendant,  or  if  the  attachment  be  discharged,  the  prop- 
erty attached  or  its  proceeds  shall  be  returned  to  him, 
and  the  proceedings  against  the  garnishee  shall  be  dis- 
missed.*' It  seems  from  these  provisions  of  the  code 
that  if  the  judgment  be  that  the  appellant's  suit  be  dis- 
missed, that  it  also  carries  with  it  a  discharge  of  the  at* 
tadiment 

It  is,  therefore,  adjudged  that  the  judgment  appealed 
from  be  affirmed. 
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Castillo  V.  McBeath. 

(Bedded  January  27,  1915.) 

Appeal  from  Wayne  Circuit  Court. 

1.  Mortgages— Deed  Absolute  on  its  Pace— Parol  Evidence.— In  the 
absence  of  an  aUegation  of  fraud  or  mistake,  parol  testimony  is 
admissible  to  show  that  a  deed  absolute  on  its  face  was  executed 
to  secure  a  debt,  and  is  therefore  a  mortgage. 

2.  Mortgages— When  Conveyance  Declared  Mortgage— Doubt— ^When 
a  doubt  exists  as  to  whether  a  conveyance  is  a  deed  or  a  mort- 
gage, that  doubt  will  be  resolved  in  favor,  of  the  debtor,  and  the 
conveyance  construed  to  be  a  mortgage. 

3.  Mortgages — ^Deed — (Construction — ^Evidence. — A  mortgagor  of  a 
two-ninths  interest  in  a  tract  of  land,  being  unable  to  pay  the  debt 
when  due,  executed  to  the  mortgagee  a  deed  conveying  the  abso- 
lute title  to  all  of  the  land,  and  at  the  same  time  executed  a 
collateral  agreement  providing  for  the  redemption  of  the  land 
within  six  months  upon  payment  of  the  debt  and  interest,  the 
mortgagor  remaining  in  possession.  Held,  under  the  evidence, 
that  the  chancellor  properly  adjudged  the  deed  a  mortgage. 

J.  M.  KENNEDY  for  appellant. 

W.  R.  CRESS  &  SON  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Aflarming. 

On  February  22,  1911,  Jordon  McBeath,  a  colored 
man  about  seventy  years  of  age,  borrowed  from  the 
Monticello  Banking  Company  the  sum  of  $39.46,  and  ex- 
ecuted his  note  therefor  with  H.  C.  Kennedy  as  surety- 
In  order  to  indemnify  Kennedy,  Jordon  McBeath  and 
wife  executed  to  him  a  mortgage  conveying  a  two-fifths 
interest  in  a  tract  of  land  containing  about  seventy  acres. 
As  Jordon  McBeath  owned  only  a  two-ninths  interest 
in  the  tract  of  land,  it  is  claimed  that  his  interest  was 
described  as  two-fifths  by  mistake.  When  the  note  in 
question  became  due  Kennedy  executed  his  personal  note 
to  the  bank  and  took  up  the  old  note,  signed  by  himself 
and  McBeath,  When  the  new  note  matured,  Kennedy 
paid  it.  On  June  26,  1912,  Kennedy  went  to  the  home 
of  Jordon  McBeath  and  procured  from  him  and  his  wife 
a  deed  conveying  their  two-ninths  interest  in  the  land  to 
Kennedy  and  quitclaiming  any  interest  as  to  the  re- 
maindeir.  At  the  same  time  Kennedy  executed  a  col- 
lateral agreement  by  which  he  bound  himself  to  convey 
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to  Jordon  McBeath,  or  to  any  of  his  chUdren,  the  tract 
of  land,  provided  Jordon  or  any  of  his  children  repaid 
to  him  within  six  months  from  the  date  of  the  deed  the 
snm  of  $39.31,  with  six  per  cent  interest.  The  collat- 
eral agreement  further  provided  that  no  difference  who 
should  redeem  the  tract  of  land,  Kittie  McBeath,  the  wife 
of  Jordon,  should  have  the  right  to  keep  the  same  as  a 
home  during  her  natural  life,  unless  she  should  ahandon 
the  place,  and  Kennedy  bound  himself,  in  the  event  of 
the  repayment  to  him  of  the  sum  above  specified,  to 
make  a  deed  in  accordance  with  that  agreement.  Shortly 
after  the  conveyance  in  question  Jordon  McBeath  died, 
leaving  a  widow  and  five  children.  The  land  not  being 
redeemed  prior  to  the  expiration  of  the  six  months  pro- 
vided in  the  collateral  agreement,  Kennedy  conveyed 
the  land  to  his  father-in-law,  Mike  Castillo,  who  knew 
of  the  circumstances  under  Vhich  Kennedy  acquired) 
title. 

Castillo  brought  this  action  in  ejectment  against 
Henry  McBeath,  one  of  Jordon  ^s  children,  to  recover 
the  land  in  question,  and  set  out  in  his  petition  the  above 
proceedings  by  which  he  obtained  title.  The  defendant 
pleaded  mental  incapacity  on  the  part  of  Jordon  Mc- 
Beath, inadequacy  of  consideration,  and  that  the  deed 
was  intended  only  as  a  mortgage.  He  also  pleaded  a 
tender  within  six  months  of  the  consideration,  expressed 
in  the  deed.  On  final  hearing,  the  chancellor  adjudged 
the  deed  to  be  a  mortgage,  and  denied  plaintiff  the  relief 
prayed  for.    Plaintiff  appeals. 

A  great  deal  of  evidence  was  heard  on  the  question 
of  tender,  but,  in  view  of  the  conclusion  of  the  court,  we 
deem  it  unnecessary  to  consider  that  question,  or  any 
question  other  than  the  effect  of  the  conveyance.  Jor- 
don McBeath  and  his  wife  lived  on  the  land  in  contro- 
versy, which  is  located  about  four  miles  from  the  town 
of  Monticello.  Jordon  was  not  in  good  health,  and 
Judge  Kennedy,  fearing  that  his  interest  in  the  land 
would  not  be  sufficient  to  cover  the  debt  on  which  he 
was  surety,  together  with  the  costs  of  the  action,  rode 
out  to  Jordon 's  home  for  the  purpose  of  getting  him  to 
execute  the  deed.  The  deed  and  collateral  agreement 
had  been  prepared.  Judge  Kennedy  says  that  Jordon  *8 
mind  was  in  no  way  affected,  and  he  was  in  full  pos- 
session of  his  mental  powers.  The  deed  and  collateral 
agreement  were  read  to  Jordon  and  his  wife.    Jordon 
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suggested  that  another  clause  be  added,  providing  that, 
no  difference  who  redeemed  the  land,  his  wife  Kittie 
should  have  the  right  to  keep  it  during  her  lifetime. 
The  closing  line  commencing  with  the  words  **  Witness 
my  hand,  etc.,'*  was  then  erased  and  the  clause  in  ques- 
tion added.  During  this  time  the  defendant,  Henry  Mc- 
Beath,  was  some  distance  away.  At  no  time  during  the 
conversation  did  he  say  that  the  deed  was  a  mere  mort- 
gage. He  fully  explained  to  the  parties  that  it  was  a 
deed,  and  that  they  were  given  six  months  more  time 
within  which  to  redeem  the  land.  It  was  no  inducement 
whatever  for  him  to  take  another  mortgage,  as  he  al- 
ready had  one  on  the  property.  He  never  at  any  time 
said  anything  to  the  parties  or  led  them  to  believe  that 
the  deed  was  a  mortgage.  He  took  the  acknowledgment 
himself.  This  occurred  on  the  26th  day  of  June.  Two 
days  later  he  took  up  the  note  at  the  bank  and  gave  his 
note  in  lieu  thereof,  payable  in  six  months.  This  note 
was  subsequently  paid.  There  is  further  evidence  to  the 
effect  that  Jordon  McBeath's  wife  vacated  the  premises 
soon  after  she  was  notified  that  Castillo  had  purchased 
them.  It  is  also  shown  that  after  the  six  months 
elapsed  defendant,  Henry  McBeath,  came  to  Castillo  and 
said  that  he  had  come  to  hear  his  doom. 

Kittie  McBeath,  Jordon 's  widow,  says  that  wliien! 
Judge  Kennedy  came  he  said  the  instrument  was  a 
mortgage.  At  that  time  Jordon  was  in  bad  health,  and 
his  mind  was  **waivery.''  Did  not  know  whether  he  had 
a  mind  sufficient  to  realize  and  understand  the  nature 
and  effect  of  the  papers  he  was  signing  or  not.  Did  not 
know  that  she  had  deeded  the  place  away.  Judge  Ken- 
nedy said  he  did  not  want  the  place,  and  would  give 
them  a  chance  to  pay  for  it.  When  Mr.  Castillo  bought 
the  place  she  moved  off.  It  was  just  a  few  days  after 
the  six  months  expired.  She  gave  up  the  place  because 
she  thought  it  was  his.  The  defendant,  Henry  McBeath, 
testified  that  at  the  time  the  deed  was  executed  Jordon 's 
condition  was  not  good.  Jordon  could  read  print  and 
write  a  little.  Judge  Kennedy  said  he  would  give  them 
six  months  to  pay  in.  He  did  not  want  the  home ;  all  he 
wanted  was  his  money.  It  was  the  understanding  of  all 
present  that  the  mortgage  was  to  be  prolonged  for  six 
months.  Jay  McBeath,  another  son  of  Jordon,  testified 
that  he  was  present  when  the  deed  was  executed.  Judge 
Kennedy  said  it  was  a  mortgage.    He  further  said  it 
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was  in  his  power  to  set  Jordon  out  of  doors,  but,  as  they 
had  always  been  good  friends,  he  was  willing  to  fix  it 
up  so  they  would  have  six  months  more  time.  His  father 
was  very  feeble  at  the  time  and  died  a  few  days  later. 

Though  a  contrary  view  was  announced  in  Munford 
V.  Green's  Admr.,  103  Ky.,  140,  44  S.  W.,  419,  that  case 
has  been  overruled  and  it  is  now  the  settled  rule  in  this 
state  that  without  an  allegation  of  fraud  or  mistake 
parol  testimony  is  admissible  to  show  that  a  deed  ab- 
solute on  its  face  was  executed  to  secure  a  debt,  and  is, 
therefore,  a  mortgage.  Hobbs  v.  Rowland,  136  Ky.,  197, 
123  S.  W.,  1185;  McKibben  v.  Diltz,  138  Ky.,  684. 

The  appellant  relies  on  the  case  of  Tygret  v.  Potter 
&  Co.,  97  Ky.,  54.  There  Tygret,  being  indebted  to  Pot- 
ter &  Co.  in  the  some  of  $4,242,  executed  to  them  a  mort- 
gage covering  about  150  acres  of  land,  to  secure  the 
debt,  which  was  represented  by  a  note  payable  twelve 
months  from  date.  When  the  note  became  due,  Tygert 
was  unable  to  pay  it.  Thereupon  he  executed  to  Potter 
&  Co.  a  deed  conveying  the  land  covered  by  the  mort- 
gage, and  at  the  same  time  he  received  from  them  a 
collateral  agreement  by  which  they  undertook  to  re- 
convey  the  land  to  him  on  the  payment  of  the  sum  of 
$4,678.60,  the  consideration  expressed  in  the  deed,  to- 
gether with  interest  thereon  up  to  the  time  of  payment 
It  was  held  that  inasmuch  as  Potter  &  Co.  already  had 
a  mortgage  on  the  entire  premises  conveyed  at  the  time 
the  deed  was  executed,  there  could  have  been  no  motive 
prompting  the  parties  to  so  change  the  terms  of  a  writ- 
ing ihat  upon  its  face  was  plainly  a  mortgage  unless 
they  both  intended  the  conveyance  to  pass  the  fee  in 
the  event  the  debt  was  not  paid  within  twelve  months. 
For  this  reason  the  conveyance  was  adjudged  a  condi- 
tional sale,  instead  of  a  mortgage.  Other  circumstances 
that  induced  this  conclusion  on  the  part  of  the  court  are 
stated  as  follows: 

**The  evidence  of  the  debt  had  been  surrendered  and 
there  is  no  evidence  conducing  to  show  the  land  to  be  of 
greater  value  than^that  paid  for  it,  or  that  the  agreement 
was  unconscionable  or  oppressive,  but,  on  the  contrary, 
it  is  manifest  the  appellant  saw  or  believed  he  could  not 
discharge  or  release  the  mortgage,  and  therefore  made 
the  best  possible  terms  with  his  creditors.'* 

The  difference  between  that  case  and  this  is  as  fol- 
lows:   Kennedy  was  surety  for  Jordon  McBeath  on  a 
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note  amounting  to  $39.31.  He  had  a  mortgage  covering 
a  two-fifths  interest  in  the  seventy  acres  of  land,  and 
it  is  admitted  that  the  words  *' two-fifths  ^^  were  used  in- 
stead of  the  words  **  two-ninths. '^  The  deed  which 
Kennedy  took  not  only  conveys,  with  covenant  of 
general  warranty,  the  two-ninths  interest  covered  by  the 
mortgage,  but  in  addition  thereto  grants,  quit  claims  and 
turns  over  the  possession  of  the  remaining  seven-ninths 
interest  in  said  tract  of  land,  and,  as  to  this  part»  the 
grantors  warrant  the  title  against  themselves,  their 
heirs  and  assigns  only.  It  is  true  that  Jordon  McBeath 
had  deeds  to  only  two-ninths  of  the  tract  There  is  evi- 
dence, however,  tending  to  show  that  the  remaining 
interests  had  been  given  to  him,  or  he  had  title  bonds 
therefor.  Certain  it  is  that  he  had  been  living  on  the 
land  for  about  35  years.  The  whole  land  is  worth  at 
least  $200,  and  probably  as  much  as  $400.  At  the  time 
the  deed  was  executed  Kennedy  had  not  paid  the  note 
at  the  bank.  He  executed  the  new  note  on  December 
28th.  Th  old  note  on  which  he  was  surety  was  never  sur- 
rendered to  Jordon  McBeath.  Even  if  we  accept  Judge 
Kennedy  *s  statements  as  true,  that  he  never  mentioned 
the  word  ** mortgage,**  he  practically  admits  that  he  told 
the  grantors  that  he  wanted  to  give  them  six  months 
more  in  which  to  redeem  the  land.  His  only  motive  for 
taking  the  deed  could  not  have  been  merely  to  secure  a 
deed  for  that  to  which  he  already  had  a  mortgage,  if, 
as  a  matter  of  fact,  he  acquired  all  the  title  that  the 
grantors  had  in  the  land'in  controversy.  The  considera- 
tion expressed  in  the  deed  was  the  exact  amount  of  in- 
debtedness. Compared  with  the  value  of  the  entire 
tract,  the  consideration  is  grossly  inadequate.  The  col- 
lateral agreement  provides  for  a  redemption  within  six 
months  upon  the  payment  of  the  debt  and  interest. 
These  old  negroes  evidently  believed  that  Kennedy,  by 
virtue  of  the  mortgage,  could  take  their  land,  and  were 
induced  to  execute  the  deed  because  they  believed  it 
gave  them  six  months  longer  time  within  which  to  re- 
deem the  land.  *  Thus  there  is  present  in  this  case  every 
element  which  would  ordinarily  induce  the  court  to  ad- 
jlidge  a  deed  to  be  a  mortgage.  The  deed  was  made 
to  secure  a  debt.  The  grantors  were  left  in  possession. 
There  is  a  collateral  agreement  permitting  the  redemp- 
tion of  the  land  on  payment  of  the  consideration  with 
interest.  The  consideration  is  grossly  inadequate,  and 
the  transaction  therefore  oppressive  if  the  instrument 


Digitized  by  VjOOQIC 


Ky.  St.  Journal  Co.  v.  Workmen's  Comp.  Bd.     387 

is  held  to  be  a  deed.  The  only  circumstance  to  the  con- 
trary is  the  fact  that  the  grantee  in  the  deed  already  had 
a  mortgage  on  the  premises.  As  before  stated,  however, 
this  cannot  have  a  conclusive  effect  on  the  case,  for  the 
reason  that  there  was  an  additional  inducement  to  get 
a  deed  growing  out  of  the  fact  that  the  grantee  got  the 
whole  tract  instead  of  the  two-ninths  covered  by  the 
mortgage.  While  it  is  often  diflScult  to  determine  the 
intention  of  the  parties  with  reference  to  conveyances 
like  that  in  question,  yet  it  is  a  well-settled  rule  of 
equity  that  when  a  doubt  exists  as  to  whether  a  convey- 
ance is  a  deed  or  a  mortgage,  that  doubt  should  be  re- 
solved in  favor  of  the  debtor,  and  the  conveyance  con- 
strued to  be  a  mortgage.  Tygret  v.  Potter  &  Co.,  supra. 
The  facts  of  this  case  are  not  sufficient  to  make  it  an  ex- 
ception to  that  rule.  We,  therefore,  conclude  that  the 
chancellor  properly  adjudged  the  deed  a  mortgage. 
Judgment  affirmed. 


Kentudcy  State  Journal  Company  v.  Wotkmen's  Ccmi- 
pensation  BoanL 

(Decided  January  27»  1916.) 

Appeal  from  Franklin  Circuit  Court 

CHARLES  CARROLL,  W.  PRATT  DALE,  BROWN  ft  NUCKOLS 
and  ELMER  C.  UNDERWOOD  for  appellant.         ^ 

JAMES  6ARNETT,  Attorney  General;  ROBERT  T.  CALDWELL, 
Assistant  Attorney  General,  and  OTTO  WOLFF' for  appellee. 

Bespokse  to  PBTrriON  fob  Rehearing  by  Special 
Judge  Dobsey* — Extending  opinion  in  161  Ky.,  562. 

In  the  petition  for  a  rehearing  we  are  asked  to  mod- 
ify and  extend  the  opinion.  While  in  no  particnlar  re- 
ceding from  the  position  taken  in  the  opinion  herein,  we 
have  thought  proper  to  make  certain  statements  therein 
more  explicit. 

First:  The  provisions  of  the  present  Compensation 
Act,  as  far  as  they  affect  the  employer,  are  nnobjection- 


•Two  of  the  regular  Judges,  Judfres  Hannah  and  Nunn.  having  declined 
to'  Bit  !n  this  case  because  of  Interest,  pursuant  to  Section  117  of  the  Con- 
ntltuUoD,  Hon.  J.  L.  Dorsey,  of  Henderson,  and  Hon.  J.  M.  Lasainffp  of 
Newport,   were  appointed  by  the  Governor  as  Special  Judges. 
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able,  as  they  do  not  conflict  with  any  provisions  of  the 
Constitution. 

Second :  Any  employe  coming  within  the  provisions 
of  the  act  may  voluntarily  agree  to  accept  its  provisions 
fixing  and  limiting  his  recovery  in  case  of  injury. 

Third :  He  may  likewise  voluntarily  accept  tiie  pro- 
visions of  the  act  fixing  the  amount  that  shall  be  re- 
covered in  the  event  of  his  death,  and  said  sum  should 
be  paid  to  his  dependents  if  he  leaves  any,  and  if  not,  to 
his  personal  representatives.  The  Legislature  has  no 
power  to  direct  that  this  sum  shall  in  any  event  be  paid 
into  the  compensation  fund. 

Fourth:  Some  provision  should  be  made  in  the  act 
whereby  the  employe  signifies  his  acceptance  of  the  pro- 
visions of  the  act  by  some  affirmative  act  on  his  part. 
Silence  on  this  subject  should  not  be  construed  into  ac- 
ceptance. 

Fifth :  Provision  should  be  made  in  the  act  for  ap- 
peal to  a  court  of  competent  jurisdiction  for  review  in 
all  cases  where  compensation  is  denied  or  where  a  less 
sum  is  allowed  by  the  board  than  that  claimed  by  the 
injured  employ^. 

For  the  reasons  indicated  in  the  opinion  the  act  in 
its  entirety  is  void.  The  petition  for  a  rehearing  is 
overruled. 


Commonwealth  v.  Stahr,  et  aL 

(Decided  January  28,  1915.) 

Api)eal  from  Fulton  Circuit  Court. 

1.  statutes — Construction — Intention  of  Legislature. — Courts  cannot 
add  to  or  take  from  the  words  of  a  statute  to  give  effect  to  any 
supposed  intention  of  the  Legislature;  hut  when  the  intention  can 
he  ascertained  with  reasonahle  certainty,  words  may  he  altered  or 
supplied  in  a  statute  so  as  to  give  it  effect,  and  ayoid  any  re- 
pugnancy to  or  inconsistency  with  such  intention. 

2.  'Statutes — ^When  Court  May  Correct  Act. — ^When  it  is  manifest 
upon  the  face  of  an  Act  of  the  Legislature  that  an  error  has  heen 
made  in  the  use  of  words,  the  court  may  correct  the  error  and 
read  the  statute  as  corrected  in  order  to  give  effect  to  the  ohvious 
intention  of  the  Legislature. 

8.  Municipal  Corporations — Territorial  Limits — Monuments  and 
Lines. — ^Monuments  and  plain  lines  of  location  must  generaUy,  in 
determining  the   extent   of   territorial   limits,   prevail   over  any 
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mere  acts  of  user  or  attempted  Jurisdiction  by  the  municipal 
authorities. 

4>  Municipal  Corporations— Boundary  of  City.— The  corporate  bound- 
ary of  a  city  can  not  be  extended  or  altered  by  officers  or  em- 
ployes of  the  city  performing  work  or  doing  other  acts  outside 
of  the  city's  corporate  limits. 

6.  Deeds — Construction  of. — ^The  meaning  of  a  deed,  that  is,  what 
it  coTers,  is  a  question  of  law  for  the  court;  what  the  boundaries 
of  a  given  piece  of  land  are,  is  a  question  of  construction  for  the 
court  also;  where  they  are  is  a  question  of  fact  for  tjie  jury. 

JAMES  GARNBTT,  Attorney  General;  FRANK  CAKR,  CARR  & 
CARR,  and  CHlS.  H.  MORRIS,  Assistant  Attorney  General,  for 
appellant. 

J.  W.  RONEY  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  MTTj.y.B — 
Certifying  the  law. 

The  appellees  constitute  the  fiscal  court  for  Fulton 
county.  They  were  indicted  by  the  grand  jury  for  main- 
taining and  suffering  a  public  nuisance,  by  permitting 
a  public  road  known  as  the  State  Line  Boad,  to  become 
and  remain  in  an  impassable  and  dangerous  condition, 
to  the  common  nuisance  and  inconvenience  of  the  public. 

It  is  the  contention  of  the  appellees  that  the  State 
Line  Boad,  sometimes  known  as  State  Line  Street,  lies 
within  the  corporate  limits  of  the  city  of  Fulton,  and 
is,  therefore,  not  under  the  jurisdiction  of  the  fiscal 
court-  That  was  the  only  defense  to  the  indictment; 
and  a  trial  having  resulted  in  a  hung  jury,  the  Com- 
monwealth has  prosecuted  this  appeal  before  a  final 
judgment  to  have  the  law  of  the  case  certified.  This* 
may  be  done  under  the  authority  of  the  Commonwealth 
V.  Huber,  126  Ky.,  456. 

It  was  admitted  upon  the  trial  that  the  division  line 
between  the  State  of  Tennessee  and  the  Commonwealth 
of  Kentucky  was  along  the  curb  line  on  the  south  side 
of  State  Street,  and  that  the  city  of  South  Fulton,  Ten- 
nessee, is  immediately  adjacent  to  and  south  of  the  city 
of  Fulton,  Kentucky,  with  State  Street  as  the  boundary 
between  said  cities.  State  Street  is,  therefore,  entirely 
within  the  State  of  Kentucky,  and  is  either  a  street  of 
the  city  of  P^ulton  or  a  county  road. 

That  the  condition  of  the  street  or  road  constituted 
a  nuisance  was  admitted ;  the  only  question  was,  whether 
the  street  constituting  the  nuisance  was  a  city  street 
or  a  public  road  of  the  county. 
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The  Commonwealth  introduced  in  evidence  the  char- 
ter of  the  city  of  Fulton,  granted  by  the  General  As- 
sembly in  1890,  defining  the  city  boundary,  and  show- 
ing that  the  southern  boundary  began  at  the  southwest 
comer  of  the  Carr  Institute  lot  and  extended  thence  in 
a  northwardly  and  northeastwardly  direction  until  it 
was  carried  'Ho  a  stake  on  the  brow  of  the  hill  west  of 
the  bridge  on  said  State  Line  Road;  thence  with  said 
State  Line  Road  to  the  beginning.^' 

This  would  seem  to  indicate,  and  there  was  parol 
proof  sustaining  the  conclusion,  that  the  northern  line 
of  the  State  Line  Road  or  Street  was  the  south  boundary 
line  of  the  city. 

There  is  an  obscurity  in  the  description  as  to  the 
location  of  the  beginning  point,  which  the  charter  fixes 
*'on  the  State  line  at  the  southwest  corner  of  Carr  In- 
stitute lot."  It  is  contended  that  the  word  ''road"  was, 
by  mistake,  omitted  after  the  words  "State  Line"  and 
that  the  beginning  point  should  be  fixed  by  inserting 
the  word  "road,"  thus  making  the  boundary  begin  "on 
the  State  Line  Road  at  the  southwest  corner  of  Carr  In- 
stitute lot,"  it  being  claimed  that  this  meaning  is  borne 
out  by  the  subsequent  description  as  above  given. 

The  rule  is  that  courts  cannot  add  to  or  take  from  the 
words  of  a  statute  to  give  effect  to  any  supposed  inten- 
tion of  the  Legislature,  but  when  the  intention  can  be 
ascertained  with  reasonable  certainty,  words  may*be  al- 
tered or  supplied  in  a  statute  so  as  to  give  it  effect  and 
avoid  any  repugnancy  to  or  inconsistency  with  such  in- 
tention. Where  it  is  manifest  upon  the  face  of  an  act 
that  an  error  has  been  made  in  the  use  of  words,  the 
court  may  correct  the  error  and  read  the  statute  as  cor- 
rected in  order  to  give  effect  to  the  obvious  intention  of 
the  Legislature.  26  Aim.  &  Eng.  Encly.  of  Law  (2  ed.), 
654. 

Monuments  and  plain  lines  of  location  must  gener- 
ally, in  determining  the  extent  of  territorial  limits,  pre- 
vail over  any  mere  acts  of  user  or  attempted  jurisdiction 
by  the  municipal  authorities.    28  Cyc,  182. 

Parol  testimony  was  given  by  one  of  the  commis- 
sioners who  surveyed  the  city  boundary  to  the  effect  that 
the  stake  referred  to  in  the  description  as  being  on  the 
brow  of  the  hill  west  of  the  bridge  on  said  State  Line 
Road,  was  placed  on  the  north  line  of  said  road,  and 
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that  the  southern  boundary  of  the  city  was  the  north  line 
of  the  road. 

Appellees  did  not  seriously  controvert  this  testi- 
mony,  but  sought  to  evade  its  effect  by  showing,  over 
the  Commonwealth's  objection,  that  the  city  of  Pulton, 
through  its  street  commissioner,  had,  on  several  occa- 
sions, worked  a  portion  of  the  State  Line  Boad;  and, 
further,  that  the  police  court  of  said  city  had,  upon  sev- 
eral occasions  previous  to  the  indictment,  taken  juris- 
diction of  and  tried  persons  who  had  committed  offenses 
in  said  road. 

The  second  instruction  submitted  this  defense  to  the 
jury  by  directing  an  acquittal  of  the  defendants  in  case 
the  jury  should  believe  from  the  evidence  that  the  city 
of  Pulton  had  worked  the  road  and  kept  it  in  repair  at 
the  city's  expense,  exercising  ownership  thereover;  and 
had  extended  its  police  jurisdiction  oyer  said  road. 

This  was  error.  The  corporate  boundary  of  a  city 
cannot  be  extended  or  altered  by  officers  and  employes 
of  the  city  performing  work  or  doing  other  acts  outside 
of  the  city's  corporate  limits.  It  is  not  for  the  munic- 
ipal authorities  to  alter  the  boundaries  of  the  city,  un- 
less the  power  so  to  do  is  conferred  upon  them  by  the 
Legislature ;  and  when  such  power  is  conferred,  it  must 
be  exercised  under  the  circumstances  and  in  the  manner 
prescribed.  It  is  axiomatic  that  since  a  public  corpora- 
tion can  only  exercise  its  functions  within  the  geo- 
graphical limits  of  its  jurisdiction,  that  its  officers  and 
agents  are  limited  also  in  this  respect,  and  can  only 
perform  their  official  duties  within  the  limits  of  the  cor- 
poration they  represent.  Abbott  on  Municipal  Cor- 
porations, Vol.  2,  Sec.  645. 

It  is  the  duty  oi^  the  court  to  construe  statutes,  city 
ordinances  and  by-laws,  and  to  instruct  the  jury  as  to 
their  meaning  and  effect;  and  this  rule  is  equally  appli- 
cable in  criminal  prosecutions. 

In  4  Am.  &  Eng.  Endy.  of  Law  (2  ed.),  809,  it  is  said : 

''The  meaning  of  a  deed,  that  is,  what  it  covers,  is 
a  question  of  law  for  the  court;  what  the  boundaries  of 
a  given  piece  of  land  are  is  a  question  of  construction 
for  the  court  also;  where  they  are  is  a  question  of  fact 
for  the  jury.*' 

In  5  Cyc,  969,  the  rule  is  stated  as  follows : 

"What  are  boundaries  is  a  matter  of  law  for  the 
court;  where  they  are,  a  matter  of  fact  for  the  determi- 
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nation  of  the  jury,  under  proper  instructions  from  the 
court  ^* 

See  also  Dinunitt  v.  Lashbrook,  2  Dana,  2;  Cockrell 
V.  McQuinn,  4  T.  B.  M.,  63;  Ashcraft  v.  Cox,  21  Ky.  L. 
E.,  31,  50  S.  W.,  986. 

The  only  question  really  in  issue  upon  the  trial  was 
where  the  boundary  line  was  located.  If  it  was  located 
along  the  northern  boundary  of  State  Line  Street  or 
Road,  as  a  matter  of  law,  it  did  not  embrace  the  road,  and 
the  appellees  were  guilty  under  the  evidence.  The  tes- 
timony relating  to  the  working  of  the  street  by  the  city 
and  the  exercise  of  its  police  jurisdiction  over  the 
street  was  incompetent  and  should  have  been  excluded; 
and,  as  the  second  instruction  was  based  upon  this  in- 
competent evidence,  it  should  not  have  been  given. 

This  opinion  is  certified  as  the  law  of  the  case. 


Knights  of  Maccabees  of  the  World  v.  Shields. 

(Decided  January  28,  1915.) 
Appeal  from  Nelson  Circuit  Court. 

1.  Trial — Conduct  of  Counsel — ^Argument. — Counsel  should  nerer  at- 
tempt to  get  before  the  Jury  matters  beyond  the  record  having  no 
real  bearing  up<m  the  case,  merely  to  prejudice  the  Jury;  and 
whUe  one  act  of  such  impropriety  may  be  overlooked.  If  the  court 
properly  admonishes  the  Jury  not  to  regard  It,  It  should  not  be 
overlooked  where  he  persistently  attempts  to  Inflame  the  Jurors' 
minds. 

2.  Trial — ^Argument  of  Counsel — Comments  Not  Supported  by 
Record. — ^Where  a  lawyer,  In  argument  to  the  Jury,  makes  state- 
ments not  supported  by  the  record,  the  trial  Judge  should,  with- 
out waiting  for  objections,  promptly  reprimand  the  offending 
counsel,  charge  the  Jury  to  disregard  his  statements,  and  if  the 
comments  are  of  such  prejudicial  nature  as  improperly  to  influ- 
ence the  Jury,  he  should  set  aside  any  verdict  rendered  in  favor 
of  such  counsel. 

3.  Trial— Argument  of  Counsel.— In  a  suit  to  recover  on  a  poUcy 
against  a  fraternal  Insurance  company,  after  admitting  that  It  was 
a  fraternal  Insurance  company  and  predicating  Its  case  upon  that 
idea,  it  was  unfair  for  counsel  to  argue  to  the  contrary. 

4.  Trial— Argument  of  Counsel.— Argument  by  appellee's  oounsel 
that  appellant,  a  fraternal  insurance  company,  "had  milliona,  with 
its  home  in  Michigan,  and  referring  to  appellee  as  a  weeping 
widow,  and  in  need  of  money,  ^nd  that  the  company  took  money 
that  would  buy  bread  for  her  and  the  little  ones  and  used  it  to 
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pay  otQcer'8  salaries,  and  that  If  the  lury  denied  such  cry  and 
wail  of  the  widow  as  had  been  heard  for  almost  three  years,  they 
would  torn  her  back  upon  her  husband's  grave,  and  her  chil- 
dren out  crying  for  bread/'  precluded  appellant  from  haying  a 
fair  trial,  and  after  such  argument,  counsel  did  not  make  amends 
by  telling  the  Jury  to  "put  the  children  out  of  sight,  forget  them." 

NAT  W.  HALSTEAD,  6.  ALLISON  HOLLAND  and  JOHN  A. 
FULTON  for  appellant. 

JOHN  S.  KELLEY  and  REDFORD  C.  CHERRY  for  appeUee. 

Opinion  of  the  Court  by  Judge  Nunn — Reversing. 

The  appellee  recovered  a  judgment  on  a  $3,000  in- 
surance policy  issued  upon  the  Me  of  her  husband  by 
the  appellant,  a  fraternal  benefit  society.  She  recovered 
the  same  amount  at  a'former  trial,  but  on  appeal  to  this 
court  the  judgment  was  reversed.  156  Ky.,  270.  The 
reversal  was  because  of  erroneous  rulings  of  the  lower 
court  on  matters  of  evidence  and  instructions.  The 
opinion  concluded  with  this  admonition: 

'*It  seems  that  on  the  trial  of  the  case  there  was  an 
effort  made  to  get  before  the  jury  the  number  of  chil- 
dren Dr.  Shields  had  and  their  ages,  and  the  date  of  his 
marriage  with  the  benefidary,  and  the  fact  that  some 
efforts  had  been  made  to  compromise  the  case.  All  evi- 
dence of  this  character  was  incompetent.  It  was  not  at 
all  material  when  Dr.  Shields  was  married  or  how  many 
children  he  had,  nor  was  it  competent  to  show  the  ef- 
forts to  effect  a  compromise.*' 

The  second  trial  was  had  in  strict  conformity  with 
the  opinion  except  as  to  the  admonition  referred  to,  and 
that  was  observed  in  the  admission  and  rejection  of 
testimony.  The  chief  ground  of  complaint  on  this  ap- 
peal is  misconduct  of  appellee's  counsel  in  arguing  the 
ease  to  the  jury  as  if  such  matters  were  in  evidence. 
Some  other  grounds  for  reversal  are  urged,  and  all  of 
them  may  be  embraced  in  the  claim  that  the  court  should 
have  i)eremptorily  instructed  the  jury  to  find  for  appel- 
lant, but  these  questions  were  all  raised  on  the  former 
appeal,  and  passed  upon  adversely  to  api>ellant,  that  is, 
it  was  held  that  there  was  evidence  to  take  the  case 
to  the  jury.  In  fact,  there  were  but  two  questions  for 
the  jury,  and  under  proper  instructions  the  jury  were 
told  to  find  for  the  appellee,  unless  they  believed  Dr. 
Shields  made  false  answers  to  the  questions  referred  to, 
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or  unless  they  believed  he  was  the  offending  party  in 
the  difficulty  in  which  he  was  killed  by  Preston  NeaL 
The  evidence  on  this  trial  was  substantially  the  same  as 
on  the  former  trial,  so  that  there  was  no  ground  for 
modifying  the  instructions. 

As  already  stated,  the  complaint  here  is  as  to  mis- 
conduct of  appellee's  counsel  in  arguing  the  case  to  the 
jury.  After  pleading  the  fact  that  appellant  is  a  fra- 
ternal and  benevolent  institution,  and  claiming  the  right 
of  recovery  on  a  certificate  issued  by  an  institution  of 
that  character,  the  appellee  said  in  argument: 

''It  is  not  a  fraternal  institution;  it  is  a  cold  busi- 
ness proposition,  and  the  cards  are  stacked,  stacked,  I 
say,  against  the  man  who  has  the  certificate  of  insur- 
ance.^' 

He  further  argued  that  the  premiums  were  exorbi- 
tant, and  that  insurance  was  much  cheaper  on  the  or- 
dinary life  plan  in  old  line  insurance  companies.  He 
undertook  to  demonstrate  the  fact  by  calling  the  jury  to 
remember  what  they  knew  as  to  the  cost  of  insurance  in 
old  line  companies,  less  15%  dividends  usually  deducted 
from  the  premiums.  Such  matters  were  not  pertinent 
to  the  inquiry,  and,  of  course,  there  was  no  evidence 
upon  which  to  base  the  argument.  The  court  overruled 
objections  to  all  of  this  and  proper  exceptions  were 
taken.  Counsel  then  undertook  to  inject  into  the  case 
some  of  the  very  things  which  the  former  opinion  espe- 
cially admonished  against  as  being  incompetent  For 
instance,  counsel  said: 

''This  controversy  is  between  this  weeping  widow 
in  this  unequal  fight  between  this  association  with  its 
hundreds  of  thousands,  possibly  millions,  of  dollars.  I 
don't  know.'' 

To  this  statement  counsel  for  appellant  objected  and 
moved  the  court  to  discharge  the  jury;  the  objection  and 
motion  were  overruled;  to  which  exception  was  taken. 

He  also  said: 

"Harry  Shields,  that  twelve-year-old  son,  that  little 
boy,  the  son  of  this  lone  widow,  tells  you  the  examination 
was  made  that  night." 

To  that  statement  counsel  for  appellant  objected 
and  moved  the  court  to  discharge  the  jury;  the  objection 
and  motion  were  overruled,  to  which  exception  was 
taken. 

And  again  he  said: 
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**Now,  let's  see.  This  order  takes  Dr.  Sbields' 
money ;  money  tbat  would  buy  bread  for  tbis  widow  and 
tbose  little  ones  you  saw  playing  about  ber,  near  ber  on 
yesterday;  takes  tbe  money  from  tbe  busband  of  tbis 
widow  and  puts  it  into  your  coffers,  and  it  is  tbere  to- 
day except  as  drawn  out  in  salaries  by  its  oflScers/' 

To  wbicb  statement  counsel  for  appellant  at  tbe  time 
objected  and  moved  tbe  court  to  discbarge  tbe  jury;  tbe 
objection  was  sustained,  but  tbe  motion  was  overruled; 
to  wbicb  ruling  of  tbe  court  in  overruling  tbe  motion  ap- 
pellant at  tbe  time  excepted.  But  tbe  court  did  not  tben 
admonisb  tbe  jury  not  to  consider  tbe  reference  to  tbe 
cbildren. 

And  again  tbe  same  counsel  said : 

**You  may  turn  tbis  widow  away  with  empty  hands 
to  go  back  in  widow's  weeds  and  back  beside  tbe  grave 
of  tbat  stricken  busband,  and  view  tbe  sod  tbat  rests 
upon  his  bosom  with  tears ;  you  may  send  the  little  cbil- 
dren out  crying  for  bread;  you  may  deny  tbe  cry  and 
wail  of  the  widow  that  has  been  heard  for  almost  three 
years." 

To  tbis  statement  counsel  for  appellant  objected; 
and  tbe  court  said:  **I  will  tell  the  jury  to  disregard 
any  reference  to  the  children  and  admonish  tbe  coun- 
sel." 

Counsel  for  appellee  tben  said : 

** Gentlemen,  put  tbe  cbildren  out  of  sight;  forget 
them." 

Counsel  for  appellant  then  moved  the  court  to  dis- 
cbarge tbe  jury;  the  motion  was  overruled;  to  which 
exception  was  taken.  But  the  court  gave  no  further  ad- 
monition to  tbe  jury  on  tbat  point. 

If  it  was  incompetent  as  evidence,  it  was  certainly  in- 
competent in  argument.  A  good  deal  more  of  the  argu- 
ment is  incorporated  in  the  bill  of  exceptions,  and  all 
of  it  was  improper,  but  it  is  not  necessary  to  burden  the 
record  with  it  here. 

We  are  loath  to  reverse  a  case  because  of  improper 
argument.  A  wide  latitude  is  allowed  in  presenting  a 
case  to  the  jury,  and  we  recognize  that  counsel,  through 
zeal  or  inadvertence,  at  times  go  beyond  tbe  evidence, 
and  even  beyond  tbe  bounds  of  propriety  in  discussing 
a  case.  This  court  ha^  frequently  criticised  such  argu- 
ment, but  we  hesitate  to  reverse  for  one  mistake.  Per- 
sistent disregard,  however,  of  the  rules  of  argument  and 
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propriety  has  impelled  us  to  reverse  cases  when  we  be- 
lieved such  argument  largely  influenced  the  verdict. 
We  have  held  tiiat  counsel  should  not  have  the  fruits  of 
victory  won  so  unfairly.  Our  view  of  this  matter  is  well 
stated  in  Kentucky  Wagon  Manufacturing  Company  v. 
Duganics,  113  S.  W.  Rep.,  128: 

**  Trials  must  be  had  before  impartial  juries  and  upon 
the  facts  adduced  in  evidence.  Counsel  should  never 
attempt  to  get  before  the  jury  matters  outside  of  the 
record  and  which  have  no  real  bearing  upon  the  case 
merely  for  the  purpose  of  influencing  the  prejudice  and 
passion  of  the  jurors.  One  act  of  impropriety  on  the 
part  of  an  attorney  in  a  case  may  be  overlooked  if  the 
court  properly  admonishes  the  jury  not  to  regard  it, 
but  it  should  not  be  overlooked  where  the  record  shows 
a  persistence  on  his  part  in  bringing  to  the  attention  of 
the  jury  matters  which  only  tend  to  inflame  their  minds, 
and  thus  render  them  less  able  to  do  justice  according 
to  the  law  and  the  evidence.*^ 

We  have  refused  to  reverse  in  cases  where  the  evi- 
dence made  it  clear  to  us  that  the  verdict  was  just  and 
right  notwithstanding  the  unfair  and  improper  argu- 
ment. But  this  case  has  not  that  merit.  In  addition  to 
the  caution  g^ven  in  the  former  opinion,  this  court  has 
in  other  opinions  condemned  the  character  of  argument 
which  appellee's  counsel  resorted  to  in  this  case.  L.  & 
N.  V.  Payne,  138  Ky.,  275;  I.  C.  R.  R.  Co.  v.  Jolly,  119 
Ky.,  452;  McHenry  Coal  Co.  v.  Sneden,  98  Ky.,  687;  L. 
&  N.  V.  Crow,  32  Ky.  L.  R.,  1146;  Owensboro  Shovel  & 
Tool  Co.  V.  Monroe,  154  Ky.,  431. 

From  the  latter  case  we  quote: 

**We  have  so  often  held  that  trial  courts  should  not 
permit  attorneys,  in  the  presentation  of  their  client  *s 
case,  to  make  statements  not  supported  by  the  record, 
that  it  would  seem  almost  unnecessary  to  repeat  it  here. 
We  have  likewise  held  that  where  counl^el  persists  in 
violating  this  rule  and  recovers  a  verdict,  he  should  be 
deprived  of  the  fruits  of  victory  thus  earned  by  having 
the  verdict  set  aside  and  a  new  trial  awarded.  If  trial 
courts  would  rigidly  enforce  this  rule  and  promptly  set 
aside  verdicts  in  cases  where  lawyers  had,  in  argument 
over  the  objection  of  opposing  counsel,  made  prejudicial 
statements  not  supported  by  the  record,  lawyers  would 
cease  offending  in  this  particular.  Laxity  tends  to  en- 
courage rather  than  discourage  this  practice  of  indulg- 

Digitized  by  VjOOQIC 


Knights  of  Maccabees  v.  Shields.  397 

ing  in  too  wide  a  range  on  the  part  of  counsel  in  the  pre- 
sentation of  their  cases.  It  should  not  be  tolerated. 
When  a  lawyer  makes  a  statement  of  fact  wholly  unsup- 
ported by  the  record,  the  trial  court  should,  without 
waiting  for  objection  to  be  made,  promptly  reprimand 
the  lawyer  and  instruct  the  jury  to  disregard  the  state- 
ment, and  where  he  regards  it  of  such  prejudicial  nature 
that  it  may  improperly  influence  the  jury,  he  should  set 
aside  any  verdict  obtained  in  favor  of  counsel  so  of- 
fending," 

Such  attempt. as  the  court  did  make  to  eliminate  the 
objectionable  matter  was  feeble  and  tardy,  and  when 
counsel  answered  the  court's  admonition  by  saying, 
** Gentlemen,  put  the  children  out  of  sight,  forget  them,'* 
it  was  equivalent  to  saying,  ** Peace,  peace;  when  tiiere 
is  no  peace.'* 

After  pleading  that  the  appellant  is  a  fraternal  in- 
surance company,  in  fact  predicating  its  case  upon  that 
idea,  it  is  not  fair  to  make  an  argument  to  the  contrary. 
There  was  no  evidence  in  the  case  about  premiums 
charged  or  dividends  allowed  by  old  line  companies. 
None  of  the  argument  which  appellee  made  from  the 
by-laws  introduced  into  the  case  was  proper,  because  it 
did  not  affect  a  single  issue.  If  this  was  all  that  was 
complained  of,  we  would  hesitate  to  say  it  was  so  prej- 
udicial as  to  demand  a  reversal,  but  when  there  is  added 
to  it,  with  persistency  and  reiteration,  and  all  over  ap- 
pellant's objection,  the  argument  about  appellant's  mil- 
lions, with  its  home  in  Michigan,  and  weeping  widow, 
and  her  need  of  money,  and  the  fact  that  the  company 
took  money  that  would  buy  bread  for  her  and  the  little 
ones  and  used  it  to  pay  officers'  salaries,  and  the  warn- 
ing that  if  the  jury  denied  such  a  cry  and  wail  of  the 
widow  as  had  been  heard  for  almost  three  years,  they 
will  turn  her  back  to  her  husband's  grave,  and  her  chil- 
dren out  crying  for  bread,  there  can  be  no  doubt  of  its 
prejudicial  character.  After  such  argument,  appellee's 
counsel  does  not  make  amends  when  he  tells  tiiem  *Ho 
put  the  children  out  of  sight,  forget  them." 

We  are  of  the  opinion  that  this  improper  argument 
precluded  appellant  from  having  a  fair  trial,  and  was 
prejudicial  to  its  substantial  rights,  and  for  these  rea- 
sons the  judgment  is  reversed,  with  directions  for  an- 
other trial  in  conformity  with  this  and  the  former 
ODinion. 
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Knut's  Guardian,  et  al.  v.  Knut. 

(Decided  January  28»  1915.) 

Appeal  from  Daviess  Circuit  Court. 

WlUs — ^Rights  and  Liabilities  of  Devisees  and  Legatees — Election 
— ^Time  for  Making  Election. — Section  2067  Kentucky  Statutes 
giyes  the  surviving  husband  the  right  to  renounce  his  wife's 
wiU;  if  he  falls  to  renounce  within  one  year,  such  failure 
amounts  to  an  election  to  take  under  the  will,  as  does  likewise  the 
Institution  of  an  action  claiming  the  lands  devised,  as  devisee 
under  the  will. 

W.  T.  ELLIS  and  J.  J.  SWIEENEY  for  appellant. 

MILLER,  SANDIDOE  &  MALIN  and  R.  A.  MILLER  for  appeUee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Reversing. 

S.  P.  Knut  and  Lily  Barrett  were  married  December 
23,  1896.  On  March  28,  1898,  Mrs.  Knut  made  and  pub- 
lished her  last  will  and  testament.  About  two  months 
thereafter  she  gave  birth  to  a  daughter,  Lily  Barrett 
Knut,  and  a  few  days  later  she  died. 

Shortly  after  her  death  her  husband  caused  the  will 
to  be  duly  probated  and  admitted  to  record. 

By  the  will  mentioned  Mrs.  Knut  devised  to  her  hus- 
band, appellee  herein,  all  her  estate,  both  personal  and 
real,  subject  to  certain  exceptions  not  here  involved. 

In  December,  1899,  Knut  brought  a  suit  in  equity  in 
the  Daviess  Circuit  Court  against  his  infant  daughter, 
Lily  Barrett  Knut,  claiming  to  be  the  owner  in  fee  sim- 
ple of  certain  lands  in  Daviess  county  comprised  in  his 
wife*s  estate  devised  to  him  by  her  will,  and  praying  that 
his  infant  daughter  be  adjudged  to  have  taken  no  in- 
terest therein. 

The  judgment  in  that  proceeding  was  appealed  from 
(see  Knut  v.  Knut,  58  S.  W.,  583,  22  R.,  974)  and  this 
court  held  that  the  infant  daughter  was  a  pretermitted 
child,  and  that,  under  Section  4847,  Kentucky  Statutes, 
the  devises  in  the  will  of  Mrs.  Knut  are  limited  to  take 
effect  only  in  the  event  Lily  Barrett  Knut  shall  die  before 
reaching  the  age  of  twenty-one  years,  unmarried  and 
without  issue. 

The  land  here  involved  is  valued  at  about  one  hun- 
dred tiiousand  dollars.  Mrs.  Knut  at  her  death  seems 
to  have  possessed  considerable  personal  property  also, 
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the  exact  amount  of  which,  however,  is  not  disclosed  by 
the  record.  Nor  does  it  appear  what  part  of  this  per- 
sonalty appellee  received  under  the  will,  if  any. 

On  October  16, 1913,  Knut  instituted  the  present  pro- 
ceeding in  equity  against  his  infant  daughter  and  her 
guardian,  Central  Trust  Company,  claiming  a  statutory 
life  estate  in  one-third  of  the  lands  mentioned,  as  sur- 
viving husband  of  Mrs.  Knut,  and  seeking  to  recover 
from  the  guardian  one-third  of  the  rentals  derived  from 
said  lands  to  the  date  of  the  institution  of  the  action. 

There  was  a  judgment  in  his  favor,  from  which  the 
infant  and  guardian  appeaL 

1.  Section  2067,  Kentucky  Statutes,  confers  upon  a 
surviving  husband  the  right  to  renounce  the  will  of  his 
wife.  Brand  v.  Brand,  109  Ky.,  721,  60  S.  W.,  704,  22 
B.,  1366;  Gillespie  v.  Boisseau,  64  S.  W.,  730,  23  R., 
1046;  Smoot  v.  Heyser,  113  Ky.,  81,  67  S.  W.,  21,  23 
B.,  2401;  Bottom  v.  Fultz,  124  Ky.,  302,  98  S.  W.,  1037, 
30  B.,  479;  Bains  v.  Globe  Bank,  136  Ky.,  332,  124  S. 
W.,  343, 136  A.  S.  B.,  263. 

**The  law  provides  that  he  may,  within  one  year,  re- 
nounce the  will  and  elect  to  take  under  the  law.  If  he 
wishes  to  avail  himself  of  the  statutory  right,  he  must 
follow  the  provisions  of  the  statute,  and  his  failure  to 
do  so  within  the  time  prescribed  amounts  to  an  election 
upon  his  part  to  stand  by  the  provisions  of  the  will.** 
Bains  v.  Globe  Bank,  supra;  Bottom  v.  Fultz,  supra. 

The  appellee  in  the  case  at  bar  failed  to  renounce  the 
will  by  following  the  provisions  and  requirements  of  the 
statute ;  and  by  his  failure  so  to  do,  he  has  accepted  the 
wilL 

Moreover,  the  question  of  the  rights  of  S.  P.  Knut 
in  the  lands  here  involved  is  res  adjudicata. 

In  the  institution  and  prosecution  of  the  former  ac- 
tion mentioned  he  necessarily  elected  to  take  under  his 
wife's  will,  and  not  under  the  statute. 

He  cannot  claim  both  under  and  against  the  will,  and 
having,  in  that  action,  claimed  under  the  will,  he  made 
his  election,  and  thereby  deprived  himself  of  the  right 
to  claim  under  the  statute. 

In  George  v.  Bussing,  15  B.  M.,  558,  a  husband 
brought  a  suit  to  recover  a  certain  slave  which  had  been 
attempted  to  be  devised  by  his  wife.  The  court  held 
that  the  husband  could  not  claim  both  under  and  against 
the  will,  and  that  having,  by  the  institution  of  that  ac- 
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tion,  made  his  election  to  claim  against  the  will,  he  had 
deprived  himself  of  the  right  to  claim  the  benefit  of  any 
of  its  provisions.  The  converse  of  the  rule  there  laid 
down  is  equally  true.  Having  elected  to  take  under  the 
will,  the  rights  of  appellee  are  determined  by  the  former 
judgment. 

2.  As  construed  by  this  court  in  Knut  v.  Knut,  58 
S.  W.,  583,  22  B.,  974,  Knut  takes  no  interest  in  the  lands 
here  involved  under  the  will  of  his  wife,  unless  his  in- 
fant daughter,  Lily  Barrett  Knut,  shall  die  before  reach- 
ing the  age  of  twenty-one  years,  unmarried  and  without 
issue. 

3.  It  is  suggested  by  appellee  that  after  the  remand 
of  the  case  above  mentioned,  certain  creditors  of  S.  P. 
Ejiut  obtained  judgments  against  him;  that  those  ac- 
tions were  consolidated  and  one-third  of  the  lands  here 
involved  were  placed  in  the  hands  of  the  court's  re- 
ceiver, the  rentals  therefrom  collected  and  disbursed 
in  satisfaction  of  his  obligations.  But  upon  this  appeal 
we  are  not  concerned  with  the  validity  of  the  proceed- 
ings mentioned. 

Appellee's  failure  to  renounce  the  will  bars  an  ac- 
tion for  allotment  of  a  surviving  husband's  statutory 
life  estate  in  one-third  of  his  wife's  lands;  and,  in  addi- 
tion, the  judgment  in  the  former  action  mentioned  ren- 
dered res  ad  judicata  the  question  of  appellee's  rights  in 
the  lands  here  involved. 

Judgment  reversed. 


Adams  Ezinress  Company  ▼•  National  Bank  of  MidcDes- 

boFOy  et  aL 

(Decided  January  28,  1915.) 

Appeal  from  Bell  Circuit  Court. 

Appeal — Review— Questions  of  Fact,  Verdict  and  Findings — 
Credibility  of  Witnesses. — ^It  is  the  province  of  the  jury  to  pass 
upon  the  credibility  of  witnesses;  and  a  verdict  on  conflicting 
evidence  will  not  be  disturbed. 

MBTCALF  &  JEFFRIES,  K.  S.  ALCORN  and  J.  S.  GRATDON 
for  appellant. 

T.  G.  ANDERSON  and  BENNETT  H.  YOUNG  for  appellees. 
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Opinion  op  the  Coubt  by  Judge  Hannah — ^Affirming. 

The  National  Bank  of  Middlesboro  and  the  Southern 
National  Bank  of  Lonisville  instituted  this  action  in  the 
Bell  CSrcuit  Court  against  the  Adams  Express  Com- 
pany to  recover  the  sum  of  seven  hundred  and  eight 
dollars,  alleged  by  them  to  have  been  missing  from  a 
package  containing  ten  thousand  dollars  when  shipped 
by  the  Middlesboro  Bank  to  the  Louisville  Bank,  and 
which,  on  delivery  to  the  latter,  was  found  to  contain 
seven  hundred  and  eight  dollars  less  than  that  amount. 
There  was  a  verdict  and  judgment  for  the  plaintiffs  and 
the  defendant  appealsi 

The  bookkeeper  of  the  Middlesboro  Bank  testified 
that  he  first  counted  out  the  ten  thousand  dollars  and 
arranged  it  in  twenty  packages,  each  containing  five  hun- 
dred dollars ;  that  he  then  turned  it  over  to  the  cashier 
of  the  bank,  who  recounted  it  in  the  presence  of  the 
bookkeeper  and  another  employe  of  the  bank;  that  the 
cashier  then  wrapped  the  money  up  into  a  package,  tied 
a  brown  twine  string  around  it  and  sealed  it  with  the 
bank's  seal;  that  it  was  then  taken  to  the  express  office 
by  the  bookkeeper  in  a  buggy,  a  distance  of  about  three 
cily  blocks. 

The  cashier  of  the  bank  also  testified  to  counting  the 
money  and  wrapping  it  in  a  package  and  sealing  it.  He 
likewise  says  that  there  were  ten  thousand  dollars  in 
the  sealed  package. 

Another  employe  of  the  bank,  R.  D.  Judy,  testified 
that  he  saw  the  cashier  and  bookkeeper  counting  the 
money  bill  by  bill  at  the  tinae  they  were  making  up  the 
package  for  shipment. 

It  was  further  shown  in  evidence  for  the  plaintiffs 
that  the  package  was  delivered  to  the  Southern  National 
Bank  in  Louisville,  and  that  the  teller  who  opened  and 
counted  it  found  therein  only  nine  thousand  two  hun- 
dred and  ninety-two  dollars ;  that,  upon  discovering  the 
shortage,  he  immediately  summoned  the  cashier,  and  a 
recount  was  made  with  the  same  result.  The  teller  tes- 
tified that  when  he  received  the  package  the  seals  seemed 
to  be  in  good  shape,  but  there  was  no  string  around  the 
package. 

The  defendant  express  company  then  showed  by  some 
fifteen  or  sixteen  messengers  who  handled  the  package 
from  Middlesboro  to  Louisville  that  it  was  carried  by 
them  in  the  same  condition  as  when  received  by  the  ex- 
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press  company  and  delivered  to  the  Louisville  Bank  in 
that  condition. 

.  1,  Appellant  express  company  contends  that  the 
trial  conrt  erred  in  refusing  to  adjudge  to  it  the  burden 
of  proof.    But  in  this  contention  we  are  unable  to  concur. 

In  order  that  the  plaintiffs  might  be  entitled  to  re- 
cover it  was  necessary  that  they  should  prove  that  there 
was  ten  thousand  dollars  in  the  package  when  shipped 
and  seven  hundred  and  eight  dollars  less  than  that 
amount  when  delivered  to  the  Louisville  bank. 

The  defendant,  in  its  answer,  pleaded  that  either  the 
forwarding  bank  made  a  mistake  in  counting  the  money 
as  ten  thousand  dollars  or  that  the  receiving  bank  made 
a  mistake  in  counting  it  as  nine  thousand  ^o  hundred 
and  ninety-two  dollars. 

It  was,  therefore,  incumbent  upon  the  plaintiff  to 
show  by  proof  the  amount  of  money  in  the  package  when 
shipped  by  the  forwarding  bank  and  the  amount  in  it 
when  delivered  to  the  receiving  bank. 

When,  therefore,  the  express  company  showed  by  its 
agents  and  messengers  that  they  had  transported  and 
delivered  the  package  safely,  it  was  for  the  jury  to  say 
which  set  of  witnesses  it  believed. 

Both  could  not  stand  together;  if  the  money  was 
counted  at  both  ends  of  the  line  by  the  banks  correctly, 
then  it  must  have  disappeared  while  in  the  custody  of 
the  express  company.  On  the  other  hand,  if  the  express 
company  carried  and  delivered  the  package  safely,  it 
must  have  been  counted  erroneously  either  at  the  for- 
warding bank  or  at  the  receiving  bank. 

The  jury  has  found  that  the  seven  hundred  and  eight 
dollars  disappeared  from  the  package  while  in  the  cus- 
tody of  the  express  company;  and  it  is  not  within  our 
province  to  disturb  their  verdict. 

2.  The  court,  over  defendant's  objection,  permitted 
Judy,  an  employe  of  the  forwarding  bank,  to  testify  that 
he  heard  the  cashier  and  the  bookkeeper,  when  they  fin- 
ished counting  the  money,  say  that  there  was  ten  thou- 
sand dollars.  This  testimony  was  incompetent,  but  as 
both  the  cashier  and  bookkeeper  testified  upon  the  trial, 
and  both  testified  that  there  was  ten  thousand  dollars 
placed  in  the  package  by  them,  we  do  not  think  this  error 
was  suflSciently  prejudicial  to  authorize  a  reversal. 

3.  Appellant  also  complains  of  the  instructions. 
The  court  instructed  the  jury  that  if  they  believed  from 
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the  evideBce  that  the  package  in  question  contained  ten 
thousand  dollars  when  delivered  to  the  express  company 
by  the  forwarding  bank,  and  only  nine  thousand  two  hun- 
dred and  ninety-two  dollars  when  delivered  by  the  ex- 
press company  to  the  receiving  bank,  they  should  find 
a  verdict  for  the  plaintiffs  in  the  sum  of  seven  hundred 
and  eight  dollars ;  but  that  if  they  believed  from  the  evi- 
dence that  either  of  the  banks  made  a  mistake  in  count- 
ing the  money,  then  they  should  find  for  defendant. 

We  think  this  is  substantially  the  law  of  the  case. 

Judgment  affirmed. 


Louisville  &  Nashville  Railroad  Company  v.  Kenney  s 
Administrator. 

((Decided  January  28,  1915.) 

Appeal  from  Gallatin  Circuit  Court. 

1.  Railroads — ^Action  for  Personal  Injuries — Signals. — ^In  a  suit  to 
recoyer  of  a  railroad  company  for  personal  injury  occasioned 
by  being  struck  by  a  train  while  standing  on  its  station  platform, 
If  tbe  jury  believed  from  the  evidence  that  the  platform  was  an 
imusually  dangerous  one,  under  the  circumstances,  it  was  the 
duty  of  the  company  to  use  some  reasonably  effective  means  other 
than  the  statutory  signals  to  warn  those  on  the  platform  of  the 
approach  of  its  train. 

2.  Railroads — Negligence — Question  for  Jury. — It  is  a  question  for  the 
jury  as  to  whether  the  defendant  was  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery. 

R.  B.  BROWN,  GEORGE  B.  WINSLOW  and  BENJAMIN  D. 
WARFIELD  for  appellant. 

CLORE,  DICKERSON  &  CLAYTON  and  BOTTS  &  PERRY  for 
appeUee. 

Opinion  op  the  Court  by  Judge  Nunn — ^Affirming. 

L.  F.  Kenney  was  killed  by  one  of  appellant ^s  passen- 
ger trains  while  standing  on  the  platform  at  Glencoe 
Station,  and  his  administrator  sues  to  recover  damages 
of  appellant,  alleging  that  his  death  was  the  result  of 
negligence  of  appellant's  servants  in  the  operation  of 
its  trains.    The  jury  returned  a  verdict  for  $10,000. 

Decedent  was  a  general  merchant  at  Glencoe,  in  Gal- 
latin county,  and  about  43  years  old.    He  left  his  place  of 
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business  and  went  to  the  depot  nearby  to  have  conver- 
sation with  his  nephew,  who  was  a  passenger  on  appel- 
lant's train  No.  10,  northbound  from  Louisville.    This 
train  was  due  to  run  at  9:27  A.  M.    He  was  killed  by 
another  train  of  appellant,  No.  5,  southbound  from  Cin- 
cinnati, which  was  due  to  run  at  the  same  time.    This 
had  been  the  regular  schedule  of  the  two  trains  for  at 
least  a  year,  and  for  probably  two  or  three  years*    Both 
trains  were  three  or  four  minutes  late  in  reaching  the 
depot,  and  the  northbound  train  from  Louisville,  No.  10, 
reached  there  first.    It  was  not  more  than  a  minute  until 
the  train  from  Cincinnati  arrived.    Many  of  the  wit- 
nesses say  that  the  Louisville  train  was  just  coming  to 
a  stop  when  the  Cincinnati  train  went  by  the  platform. 
Anyhow,  all  agree  that  as  the  Cincinnati  train  went  by 
the  conductor  and  porter  of  the  Louisville  train  were 
still  on  the  car  steps  and  no  passengers  had  alighted. 
There  is  no  platform  next  to  the  depot  for  the  use  of 
passengers  in  boarding  and  leaving  trains.    In  lieu  of 
this,  the  space  between  the  main  track  and  the  siding  is 
filled  with  crushed  stone.    This  space  is  filled  from  rail 
to  rail  between  the  two  tracks,  and  is  12  feet  wide  and 
about  300  feet  long.    To  reach  this  platform  there  is  a 
walkway  from  the  depot  across  two  passing  tracks.    The 
one  next  to  the  depot  is  called  the  house-track,  and  the 
one  alongside  the  platform  referred  to  is  the  passing 
track,  and  the  next  on  the  other  side  of  the  platform 
is  the  main  track.    These  trains  sometimes  met  at  the 
end  of  the  passing  track,  that  is,  the  train  first  to  ar- 
rive would  finish  work  at  the  depot,  and  then  move  on 
to  the  end  of  the  siding  to  wait  for  the  other  train.    It 
was  not  an  unusual  occurrence,  however,  for  both  of 
them  to  be  at  the  depot  at  the  same  time.    On  this  occa- 
sion there  were  from  25  to  50  people  on  the  platform, 
and  toward  the  north  end  of  it,  nearest  the  approach- 
ing .Cincinnati  train,  there  were  two  or  more  baggage 
trucks,  and  some  calves  to  be  loaded    on   one   of   the 
trains.    The  noise  of  No.  10,  the  Louisville  train,  as  it 
came  in  must  have  kept  those    on   the   platform   from 
hearing  No  5.  as  it  blew  for  the  station.    Steam  was  also 
escaping  loudly  from  the  pop  valve  on  the  Louisville 
train.    There  is  much  evidence  that  the  Cincinnati  train 
did  not  blow  the  station  whistle,  or  any  other  whistie 
signal,  until  at  or  about  the  time  it  hit  Kenney.   Those 
who  were  on  the  platform  say  they  did  not  hear  it,  but 
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they  admit  that  they  could  not  have  heard  it  because  of 
the  noise  from  the  Louisville  train.  The  trainmen  tes- 
tify, and  it  may  be  accepted  as  a  fact,  that  the  usual 
whistle  was  blown  for  the  station.  There  are  two  street 
crossings  between  the  whistling  place  for  the  station 
and  the  depot.  The  trainmen  say  customary  crossing 
signals  were  blown  at  these  streets,  but  there  is  quite 
a  conflict  in  the  proof  on  this  point.  Anyhow,  no  one 
disputes  the  testimony  of  the  trainmen  that  the  bell  was 
ringiDg  all  the  time,  although  those  on  the  platform  did 
not  hear  it  In  fact,  it  could  not  have  been  heard  for 
the  noise  of  the  other  train. 

As  above  stated,  this  station  platform  between  the 
passing  and  the  main  track  was  filled  with  rock,  and  ex- 
tended from  rail  to  rail  and  was  12  feet  wide.  The 
cylinder  and  cross-beam  of  an  engine  on  one  track  ex- 
tended over  the  platform  26  inches.  With  a  train  at 
the  same  time  on  both  tracks,  a  clearance  is  left  of  only 
7  feet  and  8  inches.  Such  a  space  is  too  close  for  com- 
fort or  safety  between  moving  trains.  The  evidence 
shows  that  Kenney  knew  the  train  schedules.  Of  course, 
he  knew,  and  all  those  on  the  platform  knew,  the  Louis- 
ville train,  the  first  to  arrive,  was  a  few  minutes  late, 
but  there  is  nothing  in  the  record  to  show  that  Kenney, 
or  any  of  them,  knew  how  much  delayed  was  the  Cin- 
cinnati train,  or  whether  it  would  come  up  to  the  station 
before  the  Louisville  train  left.  Anyhow,  Kenney  was 
interested  in  the  Louisville  train.  His  nephew  was  ex- 
pected to  be  on  it.  Kenney^s  purpose  was  to  converse 
with  him  and  perhaps  get  aboard,  depending  on  the  con- 
versation. Naturally  he  was  on  the  lookout  for  him 
in  order  to  talk  with  him  as  quickly  as  possible.  He, 
with  all  the  others  on  the  platform,  moved  over  toward 
the  main  track  as  the  Louisville  train  was  coming  in. 
Kenney  was  standing  there  with  his  back  to  the  main 
track,  and  close  to  it  in  order  to  get  a  better  chance  to 
see  his  nephew  through  the  car  windows  of  the  Louis- 
ville train.  While  in  this  position,  and  as  the  first  train 
was  just  stopping,  the  Cincinnati  train  came  in,  and, 
as  it  is  testified  to  by  many  of  the  witnesses,  at  an  un- 
usually high  and  dangerous  rate  of  speed,  and  without 
any  warning  of  its  approach.  Kenney  was  hit  by  it  in 
the  side  by  the  projecting  cross-beam  and  instantly 
killed.  His  body  was  knocked  over  on  the  platform 
and  was  picked  up  30  feet  from   the   place   where  he 
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stood.  It  is  apparent  from  the  testimony  of  appellee's 
witnesses  that  they  believed  he  was  knocked  30  feet  by 
the  impact,  although,  from  their  description  of  his  fall, 
it  is  possible  that  they  are  mistaken  in  this.  He  may 
have  been  dragged  or  rolled  that  distance  by  the  train. 
Some  of  the  testimony  and  argument  on  both  sides  as 
to  the  speed  of  the  train  is  to  some  extent  based  on  this 
circumstance  together  with  his  instant  death.  Some  of 
appellee's  witnesses  say  the  train  came  to  the  station 
at  a  speed  of  25  miles  an  hour.  All  of  them  say  the 
train  came  in  faster  than  usual.  There  is  no  question 
but  that  the  approach  and  passing  of  the  train  occa- 
sioned fear  in  the  minds  of  those  who  did  see  it.  The 
conductor  and  other  ofiScials  on  the  Louisville  train 
began  to  shout  alarms,  and  some  of  those  on  the  plat- 
form began  to  shove  the  people  back  towards  the  Louis- 
ville train  and  away  from  the  main  track.  One  witness, 
who  had  formerly  been  in  the  railroad  service,  got  on 
the  main  track  and  gave  signals  for  the  Cincinnati  train 
to  stop  or  slow  down.  But  those  who  saw  this  say  that 
no  attention  was  paid  to  the  signals,  and  the  man  on 
the  track  had  to  jump  to  save  himself.  This  witness  says 
that  he  gave  the  stop  signal  partly  for  the  safety  of 
those  on  the  platform  and  also  to  keep  the  Cincinnati 
train  from  striking  some  of  the  calves  there  for  loading, 
and  which  had  gotten  on  the  track.  The  calves  were 
gotten  off  just  in  time.  Accepting  the  statements  of  the 
trainmen  as  true  as  to  whistling  for  the  road  crossing, 
then  the  closest  whistle  to  the  station  was  about  500  feet. 
No  other  whistle  was  blown  until  the  time  the  train  hit 
Kenney.  The  engineer  and  fireman  say  that  they  did 
not  see  him  until  they  were  in  10  or  15  feet  of  him,  and 
then  he  took  a  step  backwards,  and  they  immediately 
gave  sharp  blasts  of  the  whistle,  but  it  was  impossible 
to  stop  before  hitting  him.  As  a  matter  of  fact,  the 
engine  did  not  stop  until  it  had  gone  150  feet  beyond 
him.  Kenney  was  standing  at  or  near  about  the  place 
where  the  engine  wooild  have  stopped  in  the  usual  course 
of  things,  but  appellant  argues  that  the  engine  actually 
stopped  where  it  was  intended  to  stop  and  where  it 
ought  to  stop.  Attention  is  called  to  the  fact  that  the 
train  that  morning  had  two  extra  baggage  cars,  and, 
with  this  unusual  len^h  of  train,  the  engine,  of  course, 
stopped  at  a  place  further  away  than  customary.  It 
is  seriously  argued  that  this  is  such  a  physical  fact  as 
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to  render  unworthy  of  consideration  all  the  opinion 
evidence  as  to  the  high  rate  of  speed. 

In  our  opinion  there  was  a  question  of  fact  as  to  th<» 
speed  of  the  train,  and  as  to  the  blowing  of  the  station 
and  road  crossing  whistles.  Anyhow,  there  were  cer- 
tainly two  questions  of  fact  which  properly  should  have 
been  and  were  submitted  to  the  jury,  and  the  first  is, 
whether  the  means  employed  were  reasonably  effective 
or  sufiScient,  under  the  circumstances  of  this  case,  and 
considering  the  nature  of  the  platform,  to  warn  those 
on  it  of  the  approach  of  the  train.  No  question  is  raised 
as  to  their  right  to  be  on  the  platform  at  the  time.  Those 
in  charge  of  the  train  had  a  clear  view  of  the  platform 
for  1,500  feet  They  knew  and  could  see  the  other  train 
was  coming  to  a  stop  on  the  siding,  and  that  its  pres- 
ence narrowed  the  narrow  platform.  They  knew  how 
the  platform  would  be  still  further  narrowed  by  the 
occupancy  of  the  main  track  by  their  train.  They  could 
see  how  the  platform  was  crowded,  and  that  the  atten- 
tion of  those  there  was  taken  by  the  other  train  just 
arriving,  and  how  its  noise  would  render  it  unlikely  that 
they  would  hear  the  approach  of  the  coming  train.  If 
the  jury  believed  from  this  evidence  that  the  station 
platform  was  an  unusually  dangerous  one  by  reason  of 
these  facts,  it  was  the  duty  of  the  appellant  to  use  some 
reasonably  effective  means  other  than  the  station  or 
statutory  signals  to  avert  the  danger,  and  warn  those 
on  the  platform  of  the  approach  of  the  train,  which 
killed  decedent,  and  its  failure  to  give  such  other  warn- 
ing was  actionable  negligence.  C.  &  0.  v.  Gunter,  108 
Ky.,  362;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Champ,  31  Ky. 
L.  R.,  1057;  Southern  Ry.  v.  Thacker's  Admr.,  156  Ky., 
483. 

As  stated  in  the  Gunter  case. 

'*The  care  required  of  the  company  must  be  com- 
mensurate with  the  danger.  Where  it  has  created  an 
extraordinary  danger,  it  is  required  to  exercise  ex- 
traordinary care;  and  what  is  due  care  in  the  partic- 
ular case  must  depend  upon  the  existing  state  of  cir- 
cumstances at  the  time  of  the  injury,  and  it  is  a  question 
for  the  jury  to  decide.^' 

It  is  true  these  cases  were  for  injuries  at  public  road 
crossings,  but  the  travelers  were  licensees,  as  in  the 
case  at  bar,  and,  as  stated  in  the  Champ  case: 
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**The  central  idea  in  all  of  them  is  that  the  company 
must  nse  such  care  and  precaution  for  the  safety  of  trav- 
elers as  the  character  of  the  crossing  makes  reasonably 
necessary  for  their  safety  and  protection.  What  this 
degree  of  care  is  must  depend  upon  the  facts  of  each 
case,  and  is  a  question  for  the  jury.'^ 

See  also  L.  &  N.  v.  McNary,  128  Ky.,  408. 

Likewise,  it  is  a  question  for  the  jury  as-  to  whether 
the  deceased,  as  a  licensee,  was  guilty  of  such  contribu- 
tory negligence  as  to  preclude  a  recovery  when,  accord- 
ing to  appellant's  evidence,  and  by  inference  drawn  from 
the  evidence  of  one  or  two  of  appellee's  witnesses,  the 
deceased,  while  looking  into  one  traiin,  inadvertently 
stepped  back  too  close  to  the  other  track  and  before 
those  operating  the  train  approaching  on  that  track 
could  warn  him,  or  avert  the  killing.  Lewis*  Admr. 
V.  BowUng  Green.  Gas  Light  Co.,  135  Ky.,  611,  117  S. 
W.,  278,  22  L.  R.  A.  (n.  s..),  1169;  Conway  v.  L.  &  N., 
135  Ky.,  299,  119  S.  W.,  206. 

We  have  examined  the  instructions  carefully  and 
are  impressed  that  the  relative  duties  of  the  parties  and 
the  questions  of  fact  were  fairly  submitted,  with  the 
proper  application  of  the  principles  of  law  pertaining 
thereto.  As  to  the  measure  of  damages,  the  instruction 
differs  somewhat  from  the  approved  form  in  such  cases. 
The  jury  were  told  **and  in  estimating  the  damages,  if 
any,  they  should  consider  only  the  loss  of  power  of  the 
deceased  to  earn  money.'*  Ordinarily,  mere  verbal 
inaccuracies  are  not  prejudicial,  but  in  order  to  have  a 
uniform  application  of  the  law  throughout  the  State, 
it  is  the  better  practice  for  courts  to  instruct  juries  in 
the  identical  words  which  have  received  the  approval  of 
this  court.  The  approved  form  is  to  award  ''such  dam- 
ages as  you  may  believe  from  the  evidence  will  reason- 
ably and  fairly  compensate  decedent's  estate  for  the 
destruction  of  his  power  to  earn  money,  not  exceed- 
ing, etc.''  But  we  are  unable  to  see  that  appellant  has 
been  prejudiced  by  the  words  used  in  the  instructions 
given,  or  the  failure  to  use  the  approved  form. 

The  court  refused  to  give  an  instruction  offered  by 
appellant  to  the  effect  that,  although  the  servants  in 
charge  of  the  incoming  train  gaw  Kenney  in  a  place  of 
danger,  yet  they  had  the  right  to  believe  that  he  would 
move  out  of  the  way  of  the  train  and  into  a  place  of 
safety,  and  that  this  presumption  continued  until  the 
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employes  saw,  or  by  the  use  of  ordinary  care  could 
have  seen,  that  Kenney  was  oblivious  to  the  fact  that 
he  was  in  danger.  There  is  no  fact  proven  to  show  that 
Kenney  was  ever  conscious  of  his  danger,  nor  is  it  con- 
tended that  the  employes  in  charge  of  the  tmn  saw 
Kenney  until  about  the  moment  the  train  hit  him.  The 
right  of  recovery  was  not  whether  the  employes  could 
haVe  averted  the  injury  after  seeing  him.  The  questions 
were  whether  they  negligently  failed  to  give  decedent 
warning  of  the  approach  of  the  train,  and  whether,  in 
view  of  the  crowded  condition  of  the  platform,  which 
they  could  plainly  see,  and  the  presence  and  noise  of  the 
other  train  alongside,  there  was  negligence  in  the  opera- 
tion of  their  train. 

The  judgment  of  the  lower  court  is  affirmed. 


National  Benefit  Association  ▼.  Qay,  Insurance  Com- 

misnoner. 

(Decided  Janaary  28,  1915.) 

Appeal  from  Franklin  Circuit  Court.   . 

1.  Insurance — Right  of  Foreign  Assessment  Association  to  do  Busi- 
ness in  This  State. — ^When  a  foreign  assessment  association  has 
fally,  complied  with  the  requirements  of  Section  680  of  the  Ken- 
tacky  Statutes,  and  is  in  a  sound  condition,  and  there  is  nothing 
in  Its  charter  or  by-laws  or  method  of  doing  business  that  is 
obnozibus  to  the  laws  of  this  State,  the  Commissioner  of  Insur- 
ance is  not  authorized  to  refuse  it  a  certificate  to  do  business  in 
this  State. 

2.  Corporations — ^Foreign  Corporations  to  Do  Business  on  Equality 
W&th  Domestic  Corponitlons — Construction  of  Section  202  of 
Constitution. — ^Under  Section  202  of  the  Constitution  a  foreign  cor- 
poration wiU  not  be  allowed  to  transact  business  in  this  State  on 
more  favorable  conditions  than  like  domestic  corporations,  but  it  is 
not  necessary  that  a  foreign  corporation  seeking  authority  to  do 
biisiness  in  this  State  should  be  incorporated  or  organized  ac- 
cording to  the  forms  prescribed  tor  the  incorporation  or  organiza- 
tion of  domestic  corporations. 

?.  Corporations— Construction  of  Section  202  of  Constitution.— Under 
this  section  when  a  foreign  corporation  comes  into  this  State,  no 
matter  how  it  was  incorporated  or  organized  in  another  State,  It 
cannot  do  business  in  this  State  under  more  fayorable  conditions 
than  like  domestic  corporations. 

4.  Insurai)ce — ^Powers  of  Commissioner. — ^Under  Sections  752  and 
763  of  the  Kentucky  Statutes  the  Commissioner  of  Insurance  has 
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ample  power  to  protect  the  people  of  the  State  against  foteign 
companies  that  are  not  in  a  sound  condition  or  that  fail  or  re- 
fuse to  comply  with  the  laws  of  this  State,  and  when  a  foreign 
I  corporation  is  admitted  to  do  business  in  this  State  this  privi- 
lege does  not  In  any  manner  interfere  with  the  right  of  the  com- 
missioner to  compel  it  to  do  business  in  conformity  with  the  laws 
of  this  State,  and  the  provisions  of  its  charter  and  by-laws,  or  to 
at  any  time  exclude  it  from  the  State  if  it  is  doing  business  in 
violation  of  our  law  or  in  a  manner  not  authorized  by  its  charter 
or  by-laws  or  if  its  affairs  for  any  reason  become  in  an  unsound 
condition. 

JAMES  H.  POLSGROVE  and  J.  P.  HOBSON  &  SON  for  appellant. 

JAMES  GARNETT.  Attorney  General,  and  M.  M.  LOGAN,  Assist- 
ant Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Jxjdgb  Carroll — ^Reversing. 

This  is  a  mandamus  suit  by  the  appellant  insurance 
association  to  compel  the  appellee,  M.  C.  Clay,  Insur- 
ance Commissioner  for  the  State  of  Kentucky,  to  issue 
to  it  a  certificate  authorizing  it  to  transact  business  in 
the  State.  The  circuit  court  on  demurrer  dismissed  the 
petition  on  the  ground  that  it  did  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action,  and  the  association 
appeals. 

The  i)etition  averred,  in  substance,  that  the  appellant 
was  a  corporation  created  under  the  laws  of  the  District 
of  Columbia.  That  its  object  was  to  provide  aid  to  its 
members  when,  by  reason  of  sickness  or  accidental  in- 
jury, they  become  entirely  disabled  temporarily  from 
their  business  pursuits,  and  to 'furnish  a  fund  to  their 
families  or  dependents  in  the  event  of  their  death,  the 
fund  for  this  purpose  to  be  created  by  dues  and  assess- 
ments levied  upon  the  members. 

It  was  further  averred  that  the  capital  stock  of  the 
association  was  five  thousand  dollars,  div'ded  into  five 
hundred  shares  of  the  par  value  of  ten  dollars  each,  and 
that  the  members  of  the  association  might  be  sharehold- 
ers of  the  capital  stock  thereof;  that  at  the  time  of  the 
organization  and  the  amendment  thereto  the  capital  stock 
was  fully  subscribed  for. 

It  was  further  averred  that  the  property  of  the  asso- 
ciation and  its  assets  were  set  apart  as  a  fund  out  of 
which  all  expenses  and  losses  should  be  paid,  and  from 
the  surplus  at  the  close  of  each  year  the  board  of  dir 
rectors  might  direct  the  payment  of  such  dividends  as 
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the  operation  and  profits  of  the  association  in  its  judg- 
ment warranted,  and  such  dividends  should  be  payable 
to  the  stockholders  of  record  at  the  date  of  the  declara- 
tion thereof.  That  it  issued  policies  and  made  agree- 
ments with  its  members  whereby  it  undertook  to  pay 
them,  in  case  of  sickness  or  injury,  benefits,  the  money 
to  pay  which  was  derived  from  voluntary  donations,  ad- 
mission fees,  dues  and  assessments  collected  from  the 
members. 

It  was  further  averred  that  on  December  31,  1913, 
it  had,  in  good  faith,  and  in  full  force  and  effect,  58,692 
policies  of  insurance  issued  to  persons,  who  were  eligible 
to  have  such  policies  issued  to  them,  and  that  the  amount 
of  insurance  in  force  on  that  date  was  $3,205,106.70,  and 
the  total  assets  of  the  association  on  that  date  were 
$152,578.50.  That  on  the  15th  day  of  September,  1914, 
it  deposited  with  Clay,  as  Commissioner,  a  certified  copy 
of  its  articles  of  incorporation,  a  copy  of  its  statement 
of  business  for  the  year  ending  December  31,  1913,  and 
also  a  verified  certificate  that  it  had  paid  and  had  ability 
to  pay  all  of  its  policies,  and  also  a  certificate  from  the 
Superintendent  of  Insurance  for  the  District  of  Colum- 
bia certifying  that  it  was  entitled  to  do  business  in  that 
District,  and  that  he  held  for  the  benefit  of  policy- 
holders good  securities  in  which  insurance  companies 
are  allowed  by  law  to  invest  their  capital  amounting  to 
fifty  thousand  dollars.  That  it  also  filed  with  the  Com- 
missioner a  copy  of  the  form  of  application  for  member- 
ship, a  copy  of  its  policy  to  be  issued,  and  of  its 
constitution  and  by-laws,  all  of  which  show  that  indem- 
nities to  beneficiaries  are  in  the  main  provided  for  by 
assessments  on  the  members. 

It  further  averred  that  it  was  made  to  appear  to  the 
Commissioner  that  the  affairs  of  the  association  were 
in  sound  condition  and  its  business  carried  on  in  ac- 
cordance with  the  terms  of  its  constitution  and  by-laws. 
Tliat  when  it  tendered  this  information  to  the  Commis- 
sioner it  offered  to  deposit  with  the  Superintendent  of 
Insurance  of  the  District  of  Columbia  an  additional 
fifty  thousand  dollars  in  good  securities  in  which  insur- 
ance companies  are  allowed  by  law  to  invest  their  cap- 
ital, or  to  deposit  with  the  Treasurer  of  the  State  of 
Kentucky,  or  with  the  Superintendent  of  Insurance  of 
the  District  of  Columbia,  for  the  benefit  of  its  policy- 
holders, good  securities,  amounting  to  not  less  than  ten 
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thousand  dollars,  in  which  insurance  companies  are  al- 
lowed by  law  to  invest  their  capital. 

It  further  set  out  that  it  was  authorized  to  do  busi- 
ness in  five  named  States,  but  that  the  Insurance  Com- 
missioner, although  it  furnished  him,  at  the  time  and 
in  the  manner  stated,  the  necessary  information  show- 
ing its  right  to  do  business  in  this  State,  refused  to  issue 
to  it  a  certificate  giving  it  the  right  to  transact  business. 

Accepting  as  true  all  these  averments,  which  stand 
confessed  by  the  demurrer,  the  question  is,  does  the 
association  make  out  a  case  entitling  it  to  the  reUef 
sought?  The  answer  to  this  question  must  be  found  in 
the  Statutes,  as  the  reasons  that  influenced  the  Commis- 
sioner to  refuse  the  certificate,  although  they  should  have 
been  made  a  part  of  the  record  so  that  we  might  have 
this  assistance  in  disposing  of  the  case,  have  not  been 
filed ;  but  it  appears  from  the  brief  filed  in  behalf  of  the 
Insurance  Commissioner  that  he  refused  to  grant  the 
association  the  right  to  do  business  in  this  State  "be- 
cause its  charter  does  not  conform  to  the  laws  of  this 
State,  and  the  provisions  of  its  charter  are  inconsistent 
with  the  laws  of  this  State.  ^^ 

We  think  there  can  be  no  doubt  that  the  association 
is  an  assessment  insurance  company  within  the  meaning 
of  Sections  660-681  of  the  Kentucky  Statutes.  These 
sections  not  only  provide  for  the  incorporation  in  this 
State  of  assessment  insurance  companies,  and  for  the 
admission  into  this  State  of  foreign  companies,  but  lay 
down  rules  applicable  alike  to  domestic  and  foreign  in- 
surance companies  in  the  conduct  of  their  business  in 
this  State.  Many  of  these  sections,  and,  in  fact,  all  of 
them,  unless  it  is  specifically  stated  that  they  apply  to 
domestic  companies  or  to  foreign  companies,  or  this 
follows  by  necessary  implication,  are  applicable  to  both 
classes  of  companies  alike.  But  Section  680  applies 
alone  to  foreign  companies  and  sets  out  the  conditions 
under  which  such  companies  may  be  admitted  to'  do 
business  in  this  State. 

It  provides  that  a  foreign  company  desiring  to  be 
admitted  **  shall  deposit  with  the  Commissioner  a  certi- 
fied copy  of  its  charter  or  articles  of  incorporation,  a 
copy  of  its  statement  of  business  for  the  year  ending 
the  31st  day  of  the  next  preceding  December,  sworn  to 
by  the  president  and  secretary,  or  like  officers  thereof, 
setting  forth  the  number  and  amount  of  certificates  of 

Digitized  by  VjOOQIC 


National  Benefit  Asso.  v.  Clay,  Ins.  Commr.      413 

membership  or  policies  in  force,  and  a  detailed  account 
of  its  expenditures,  income,  assets  and  liabilities,  and 
also  a  certificate  sworn  to  by  the  president  and  secre- 
tary, or  like  officers  thereof,  setting  forth  that  it  has 
paid,  and  has  the  ability  to  pay,  its  certificates  or  poli- 
cies to  the  full  limit  named  therein;  that  its  certificates 
or  policies  are  payable  only  to  the  beneficiaries  having 
a  legal  insurable  interest  in  the  life  of  the  member  or 
insured;  that  an  ordinary  assessme^t  upon  its  members 
is  sufficient  to  pay  its  maximum  certificate  of  member- 
ship or  policy  theretofore  issued,  if  any,  or  thereafter 
to  be  issued  to  residents  of  this  State,  to  the  full  amount 
or  limit  therein  named.*' 

It  also  provides  that  it  shall  furnish  to  the  Insur- 
ance Commissioner  of  this  State  a  certificate  from  the  In- 
surance Commissioner  of  its  home  State  certifying  that 
it  is  entitled  to  do  business  in  its  home  State  and  that 
the  Commissioner  holds  on  deposit  for  the  benefit  of 
policy-holders  of  such  company  good  securities  amount- 
ing to  not  less  than  the  amount  of  the  maximum  certifi- 
cate or  policy  issued  by  it;  that  any  company  not  having 
such  deposit  in  the  State  where  it  is  organized  may  make 
the  deposit  in  this  State  in  the  manner  and  subject  to 
the  provisions  of  the  law  applicable  to  companies  organ- 
ized under  the  laws  of  this  State. 

It  is  further  provided  in  this  section  that  *Hhe  cer- 
tificate of  authority  herein  authorized  may  be  withheld 
from  any  such  corporation  or  association  whenever  it 
may  appear  to  the  satisfaction  of  the  Commissioner 
that  the  affairs  and  business  of  such  corporation  or 
association  are  in  an  unsound  condition,  or  its  business 
not  carried  on  within  the  limits  and  restrictions  of  its 
organic  law,  or  that  any  of  the  terms,  conditions  or  by- 
laws have  been  or  are  being  violated,  or  that  said  cor- 
poration shall  refuse  to  permit  a  full  examination  of  its 
affairs  to  be  made  when  deemed  necessary  by  the  Com- 
missioner." 

It  is  averred  in  the  petition,  and  must  be  accepted  as 
true,  that  the  association  furnished  to  the  Commissioner 
all  the  information  required  by  this  section,  and  that  it 
was  made  to  appear  to  him  that  its  affairs  were  in  a 
sound  condition  and  its  business  carried  on  within  the 
limits  of  its  charter,  constitution  and  by-laws,  and  it 
was  willing  to  permit  a  full  examination  of  its  affairs 
to  be  made. 
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In  addition  to  this,  it  further  offered  to  deposit  with 
the  Treasurer  of  this  State,  or  with  the  Superintendent 
of  Insurance  for  the  District  of  Columbia,  for  the  ben- 
efit of  its  policy-holders,  good  securities  in  which  in- 
surance companies  are  allowed  by  law  to  invest  their 
capital,  of  not  less  than  ten  thousand  dollars.  This 
offer  was  made  to  conform  to  the  Act  of  1910,  which 
amended  so  much  of  Section  680  as  provided  for  the 
deposit  of  good  securities  amounting  to  not  less  than 
the  amount  of  the  maximum  certificate  or  policy  issued 
by  it  so  as  to  rQad  that  there  should  be  deposited  not 
less  than  ten  thousand  dollars. 

Having  thus  observed  all  the  requirements  of  Sec- 
tion 680,  the  argument  is  made  by  counsel  for  the  asso- 
ciation that  the  Commissioner  had  no  authority  to  deny 
it  admission  into  this  State,  and,  if  it  be  true  that  a 
compliance  with  the  requirements  of  this  section  is  all 
that  a  foreign  insurance  company  must  do  to  entitle  it 
to  admission  into  this  State,  it  may  well  be  doubted  if 
the  Commissioner  had  authority  to  refuse  to  the  asso- 
ciation the  certificate  applied  for.  It  will  be  observed, 
however,  that  this  section  also  provides  that  the  certifi- 
cate may  be  withheld  whenever  it  appears  to  the  satis- 
faction of  the  Commissioner  '*that  the  affairs  and  busi- 
ness of  such  corporation  or  association  are  in  an  pnsound 
condition,^*  but  on  the  record  we  cannot  assume  that  it 
was  denied  admission  for  this  reason,  as  it  offered  to 
submit  to  an  examination  of  its  affairs  and  showed  that 
it  had  done,  or  was  willing  and  able  to  do,  all  the  things 
required  by  Section  680. 

It  is  furthermore  apparent  from  the  manner  in  which 
the  case  has  been  practiced  by  counsel  for  the  Commis- 
sioner, and  from  the  briefs  ffled  in  his  behalf,  that  the 
Commissioner  refused  to  admit  the  association  because, 
in  his  opinion,  *'its  charter  does  not  conform  to  the  laws 
of  this  State  and  is  inconsistent  with  our  laws,'*  and 
not  because,  from  any  examination  of  the  affairs  of  the 
association,  such  as  might  have  been  made  under  Sec- 
tions 752  and  753  of  the  Statute,  he  was  of  the  opinion 
that  it  was  in  an  unsound  condition. 

Having  this  view  of  the  reasons  that  influenced  the 
Commissioner,  the  only  question  it  is  necessary  to  con- 
sider is,  was  the  charter  of  this  association,  and  its 
method  of  doing  business  as  provided  in  the  charter, 
so  obnoxious  to  the  insurance  laws  of  this  State  as  to 
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authorize  the  Insurance  Conunissioner  to  forbid  it  ad- 
mission into  the  State  f 

It  is,  of  course,  not  to  be  denied  that  foreign  insur- 
ance companies  engaged  in  the  business  of  this  asso- 
ciation may  transact  business  in  this  State,  for  Section 
680  expressly  confers  this  privilege  upon  the  conditions 
named  in  the  section.  It  would,  therefore,  appear  that 
when  a  foreign  association  has  complied  with  all  of  the 
conditions  named  in  Section  680,  it  is  entitled  to  do  busi- 
ness in  this  State,  unless,  as  the  section  provides,  the 
Commissioner  is  satisfied  ^Hhat  the  affairs  and 
business  of  such  corporation  or  association  are 
in  an  unsound  condition,  or  its  business  not 
carried  on  within  the  limits  and  restrictions  of 
its  organic  law,  or  that  any  of  the  terms,  conditions 
or  by-laws  have  been  or  are  being  violated,  or  that  said 
corporation  shall  refuse  to  permit  a  full  examination 
of  its  affairs  to  be  made  when  deemed  necessary  by  the 
Commissioner.^'  But  these  reasons  for  excluding  the 
association  we  may  put  aside,  as  it  is  admitted  by  the 
demurrer  that  none  of  them  existed,  and  so  we  must  look 
to  other  sections  of  the  law  for  the  purpose  of  ascertain- 
ing if  the  charter  of  this  association  was  inconsistent 
with  or  obnoxious  to  the  insurance  or  other  laws  of  this 
State. 

Section  202  of  the  Constitution  provides  that  **No 
corporation  organized  outside  the  Umits  of  this  State 
shall  be  allowed  to  transact  business  within  the  State 
on  more  favorable  conditions  than  are  prescribed  by 
law  to  similar  corporations  organized  under  the  laws  of 
this  Commonwealth.''  And  it  is  suggested  in  argument 
that  this  association,  if  it  obtains  permission  to  do  busi- 
ness in  this  State,  will  be  allowed  to  transact  its  busi- 
ness on  more  favorable  conditions  than  are  prescribed 
by  law  for  similar  corporations  organized  under  the 
laws  of  this  Commonwealth.  But  we  do  not  think  so. 
It  is  not  necessary  that  any  foreign  corporation,  insur- 
ance or  otherwise,  seeking  authority  to  do  business  in 
this  State,  should  be  incorporated  or  organized  accord- 
ing to  the  forms  prescribed  for  the  incorporation  or  or- 
ganization of  domestic  corporations.  The  laws  of  each 
State  differ  in  respect  to  the  manner  in  which  corpora- 
tions may  be  incorporated  and  organized  to  transact  bus- 
iness, and  when  a  foreign  corporation  seeks  admission 
into  this  State  it  should  not  be  denied  admission  merely 
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because  the  laws  of  the  State  in  which  it  was  incorpor- 
ated and  organized  provide  methods  of  incorporation 
or  organization  different  from  the  laws  of  this  State, 
unless  it  should  be  that  the  laws  of  the  other  State  un- 
der which  it  was  incorporated  are  so  obnoxious  to  the 
laws  of  this  State  as  that  it  would  be  against  lie  public 
policy  of  this  State  to  permit  the  foreign  corporation  to 
engage  in  business  in  this  State. 

Section  202  of  the  Constitution  is  only  intended  to 
regulate  and  control  the  affairs  of  the  foreign  corpora- 
tion after  it  comes  into  this  State.  Under  this  section 
when  a  foreign  corporation  comes  into  this  State,  no 
matter  how  it  was  incorporated  or  organized  in  another 
State,  it  will  be  subject  to  the  laws  of  this  State  and 
cannot  do  business  in  this  State  on  more  favorable  con- 
ditions than  like  domestic  corporations;  and  we  do  not 
understand  that  this  association  assumes  the  right  to 
transact  business  in  this  State  on  more  favorable  con- 
ditions than  like  domestic  associations  or  corporations. 
When  it  comes  into  this  State  it  will  be  subject  to  the 
laws  of  this  State  and  under  the  supervision  and  control 
of  the  Insurance  Department  of  the  State  in  the  same 
manner  as  like  domestic  companies. 

Sections  752  and  753  of  the  Kentucky  Statutes  give 
the  Commissioner  ample  power  to  protect  the  people 
of  the  State  against  foreign  companies  that  are  not  in 
a  sound  condition  or  that  fail  or  refuse  to  comply  with 
the  law  of  this  State,  and  for  the  purpose  of  ascertaining 
whether  or  not  the  foreign  company  is  in  sound  condi- 
tion the  Commissioner  may  examine  into  its  affairs, 
and  if  he  finds  that  it  is  in  an  unsound  condition,  or 
that  it  fails  to  comply  with  the  law  of  this  State,  or  that 
it  is  not  carrying  on  business  within  the  restrictions  and 
limits  of  its  organic  law,  or  that  any  of  the  terms  or 
conditions  of  its  by-laws  are  being  violated,  the  Com- 
missioner is  empowered  under  these  sections  to  revoke 
its  privilege  of  doing  business  in  this  State.  Mutual 
Life  Insurance  Co.  of  New  York  v.  Prewitt,  127  Ky., 
899.  So  that  the  mere  fact  that  this  association,  under 
the  showing  made  in  its  petition  for  a  mandamus,  is 
entitled  to  do  business  in  this  State,  does  not,  in  any 
manner,  interfere  with  the  right  of  the  Commissioner 
to  compel  it  to  do  business  in  conformity  with  the  laws  of 
this  Stete  and  the  provisions  of  its  charter  and  by-laws 
or  to  at  any  time  exclude  it  from  the  State  if  it  is  doing 
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business  in  violation  of  onr  laws  or  in  a  manner  not  au- 
thorized by  its  charter  or  by-laws,  or  if  its  affairs,  for 
any  reason,  become  in  an  unsound  condition. 

It  may  be,  and  probably  is,  true  that  the  laws  of  this 
State  relating  to  this  class  of  insurance  companies  do 
not  afford  to  policy-holders  the  protection  that  insur- 
ance laws  should  afford,  and  it  is  evident  that  the  Leg- 
islature believed  the  laws  regulating  this  class  of  com- 
panies were  inadequate,  because,  in  1912,  it  attempted 
to  amend  the  existing  law  and  furnish  better  security 
for  policy-holders;  but  this  act,  on  account  of  its  in- 
sufficient title,  was  declared  unconstitutional  in  the  case 
of  Hall  V.  Clay,  Insurance  Commissioner,  162  Ky.,  197. 

This  association  has  provided,  or  offered  to  provide, 
the  same  security  for  policy-holders  that  domestic  com- 
panies of  like  character  are  required  to  provide,  and 
it  appears  from  the  petition  that  there  is  nothing  in  its 
charter  or  by-laws  that  allows  it  to  transact  business  on 
different  terms  or  in  a  different  manner  from  domestic 
companies.  In  short,  it  seems  to  us  that  this  associa- 
tion is  only  asking  the  privilege  of  doing  business  in 
this  State  in  the  manner  and  according  to  the  method  in 
which  domestic  companies  of  like  character  are  per- 
mitted to  transact  business. 

It  is  said,  however,  that  the  charter  provisions  con- 
ferring upon  the  five  stockholders  of  the  association  the 
absolute  control  of  its  affairs  are  obnoxious  to  or  in 
conflict  with  the  laws  of  this  State  regulating  like  do- 
mestic companies,  and,  therefore,  the  Commissioner  was 
warranted  in  refusing  it  admission.  In  support  of  this 
view  attention  is  called  to  Sections  667  and  675  regu- 
lating the  place  and  manner  in  which  assessment  asso- 
ciations or  companies  shall  hold  meetings  and  elect  of- 
ficers and  prescribing  other  details  in  the  conduct  of  the 
business;  but  these  sections,  at  least  in  so  far  as  they 
relate  to  the  election  of  oflScers  and  meetings  of  policy- 
holders, refer  to  domestic  corporations,  and  the  mere 
fact  that  the  officers  of  this  association  are  under  the 
absolute  control  of  the  board  of  directors  does  not  in 
itself  furnish  a  reason  why  it  should  be  denied  the  right 
to  do  business  in  this  State. 

Upon  the  case  as  made  out  by  the  record  before  u^, 
we  think  the  association  is  entitled  to  the  relief  sought, 
and,  therefore,  the  judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  and  for  proceedings  in  con- 
formity with  this  opinion. 

▼ol  162—14  ^  T 
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Andrews  Sted  0>mpany  v.  Myars. 

(Decided  January  28,  1915.) 

Appeal  from  Campbell  Circuit  Court. 

Master  and  Servant— Assumed  Risk.— As  a  general  rule  when  the 
danger  Is  obvious  the  servant  who  appreciates  the  condition 
assumes  the  risk  of  any  Injury  that  may  happen  to  him,  but  when 
the  servant  does  not  know  of  the  danger  and  It  Is  not  so  obvious 
as  to  put  a  person  of  ordinary  prudence  on  notice,  the  master  wfll 
be  liable  if  the  servant,  while  exercising  ordinary  care  for  his 
own  safety,  is  injured  by  the  fiiilure  of  the  master  to  furnish  him 
a  reasonably  safe  place  in  which  to  work. 

WAITE  &  SCHINDEL  and  L.  J.  CRAWFORD  for  appellant. 

VEITH  &  BAILEY  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — Affirming. 

In  this  suit  to  recover  damages  for  personal  inju- 
ries the  appellee,  who  was  plaintiff,  had  a  judgment 
against  the  appellant,  that  was  defendant.  A  reversal 
is  asked  for  errors  in  the  admission  of  evidence,  in  the 
giving  of  instructions,  and  in  refusing  to  direct  a  verdict 
in  favor  of  the  company. 

The  accident  in  which  the  appellee  sustained  the 
injuries  complained  of  happened  in  this  way:  He  was 
a  laborer  in  the  plant  of  the  steel  company,  doing  such 
work  as  he  was  directed  to  do  by  the  foreman.  On  the 
day  he  was  injured  he  was  sent  by  his  foreman  from 
furnace  number  four  to  the  ladle  pit  behind  furnace 
number  two  to  get  a  coil  of  hose.  He  was  not  given  any 
particular  directions  how  he  should  go  from  one  place 
to  the  other,  but  merely  told  to  go  and  get  the  hose. 

There  were,  perhaps,  two  or  three  different  ways 
Myers  might  have  gone,  but  the  way  he  did  go,  as  ap- 
pears from  the  evidence,  was  as  safe  and  convenient  as 
any  other  route,  and  it  cannot  be  said  that  he  went  out 
of  his  way  or  that  he  was  not  authorized  by  the  direc- 
tions to  go  the  way  he  did. 

The  hose  he  was  ordered  to  get  was  near  a  pit 
called  the  ladle  pit,  which  is  an  excavation  in  the  ground 
several  feet  deep.  Suspended  some  four  feet  above  the 
ground  and  near  this  pit  there  was  a  large  swinging, 
movable  chute  used  to  carry  the  molten  metal  from  the 
furnace,  against  or  near  the  side  of  which  the  chute  was 
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suspended  to  the  ladle  that  was  placed  in  the  pit  when 
the  metal  was  being  run  from  the  furnace  to  the  ladle. 
On  the  occasion  when  Myers  was  injured  the  chute 
was  held  against  the  side  of  the  furnace,  or  perhaps 
molds,  by  a  prop  made  of  iron  pipe.  After  Myers  had 
gotten  the  hose  and  when  he  was  dragging  it  on  his 
way  back  to  furnace  number  four,  this  prop,  for  some 
Qause  not  explained  in  the  evidence,  fell  down,  and 
when  the  prop  fell,  the  chute  swung  out  toward  the 
ladle  pit  from  the  place  at  which  it  was  suspended,  strik- 
ing Myers  and  knocking  him  into  the  pit. 

The  negligence  complained  of  was  in  having  this* 
chute  propped  with  this  iron  pipe  to  keep  it  from  swing- 
ing out,  in  place  of  having  it  made  secure  in  its  place, 
as  could  have  been  done  by  the  crane  or  machinery  with 
which  it  was  operated. 

One  of  the  assigned  errors  is  that  the  instructions 
were  based  on  a  state  of  facts  not  averred  in  the  peti- 
tion; but  we  do  not  think  so.  The  original  petition 
stated  a  good  cause  of  action  for  personal  injury  unders 
the  law  of  master  and  servant.  It  .averred  that  the  chute,' 
its  machinery,  equipment  and  appliances,  were  out  of 
repair  and  dangerous'  to  life  and  limb,  and  that  this 
condition  was  Imown,  or  by  the  exercise  of  ordinary, 
care  could  hav«  been  known  to  the  steel  company,  but 
was  unknown  and  could  not  have  been  known  by  the 
exercise  of  ordinary  care  to  Myers.  In  an  amended  pe- 
tition the  cause  of  action  was  a  little  more  elaborately, 
stated,  but  the  trial  court  erroneously,  as  we  think,  struck 
from  this  amended  pleading  certain  pertinent  aver- 
ments. This  ruling,  however,  did  not  leave  the  plaintiff 
without  a  good  cause  of  action,  and  the  court  did  not 
err  in  permitting  evidence  showing  the  condition  of  the 
chute  and  the  reasons  why  it  was  out  of  repair  or  in  an^ 
unsafe  or  dangerous  condition. 

The  instructions  told  the  jury  that  it  was  the  duty 
of  the  steel  company  to  exercise  ordinary  care  to  furnish 
Myers  a  reasonably  safe  place  to  do  the  work  requiredi . 
of  him  and  to  exercise  ordinary  care  to  keep  it  in  safe, 
condition,  and  if  it  failed  to  do  this,  and  while  Myers 
was  exercising  ordinary  care  for  his  own  safety,  the. 
chute  swung  against  him  and  he  was  thereby  knocked, 
into  the  pit,  and  they  further  believed  that  the  swingr. 
ing  of  the  chute  was  due  to  carelessness  or  negligence 
on  the  part  of  the  steel  company,  they  should  find  for 
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Myers,  and  that  unless  they  so  believed  they  should  find 
for  the  steel  company.  They  were  further  properly  in- 
structed on  the  subject  of  contributory  negligence,  as- 
sumed risk  and  obvious  danger,  and  we  think,  upon  the 
whole,  the  instructions  presented  fairly  the  law  of  the 
case. 

The  principal  ground  relied  on  for  reversal  is  that 
the  court  refused  to  give  a  peremptory  instruction  ta 
find  for  the  steel  company.  This  instruction  was  asked 
upon  two  grounds:  First,  that  Myers,  by  his  contribu- 
tory negligence,  brought  about  the  injury  he  complained 
of;  and,  second,  that  as  the  danger  of  the  place  where 
the  injury  happened  was  obvious,  he  assumed  the  risk. 

Myers  testified  that  he  had  never  seen  a  chute 
propped  like  this  one  was,  although  he  probably  knew 
that  the  chute  would  swing  around  if  the  prop  was  taken 
away  from  it,  nor  did  he  or  any  other  witness  testify 
what  caused  the  prop  to  fall,  although  it  might  be  in- 
ferred that  it  was  struck  by  the  hose  and  knocked  out 
of  place.  There  is  also  evidence  to  the  effect  that  the 
chute  could  have  been  retained  in  its  position  without 
the  use  of  this  prop.  At  any  rate,  upon  these  issues  it 
would  have  been  reversible  error  if  the  court  had  taken 
the  case  from  the  jury,  because  the  .evidence  of  Myers 
showed  that  he  was  exercising  ordinary  care  for  his  own 
safety,  that  he  did  not  know  the  danger  that  would  fol- 
low the  falling  down  of  this  prop,  and  that  no  act  of  his 
caused  it  to  fall. 

Myers,  of  course,  saw  this  prop,  but  he  did  not  un- 
derstand or  appreciate  the  danger  to  himself  that  might 
arise  if  it  fell  or  was  knocked  down.  It  was  not  usual, 
so  far  as  he  knew  or  was  advised,  to  have  these  chutes 
propped  in  this  way  to  keep  them  from  swinging  about, 
^nd,  under  these  circumstances,  he  did  not  knowingly 
walk  into  an  obvious  danger  or  knowingly  do  a  reckless 
thing.  It  cannot  be  said  under  the  evidence  that  he 
was  not  in  a  place  where  he  had  a  right  to  be  or  that  he 
assumed  by  his  conduct  the  risk  of  being  injured  by  this 
swinging  chute.  If,  as  the  evidence  shows,  the  chute 
could  have  been  kept  in  place  without  this  prop,  and  it 
was  unusual  to  use  props,  then  we  think  that  Myers 
should  have  been  told  by  his  foreman  of  the  danger  that 
might  follow  the  knocking  or  falling  down  of  this  prop. 

The  cases  of  Brucken  v.  Myers,  153  Ky.,  274;  Boiling- 
ton  V.  L.  &  N.  R.  R.  Co.,  125  Ky.,  186;  Wilson  v.  Chess 
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&  Wymond  Co.,  117  Ky.,  567;  Foreman  v.  L.  &  N.  B.  B. 
Co.,  142  Ky.,  63,  relied  on  by  counsel  for  appellant,  pre- 
sented a  state  of  facts  in  which  the  danger  of  doing 
the  way  the  servant  did  was  obvious,  and  it  was  held 
that  he  assumed  the  risk;  but  here  the  danger  of  this 
prop  falling  was  not  obvious,  and,  besides,  there  is  no 
evidence  that  anything  that  Myers  did  caused  it  to  fall, 
although,  as  stated,  it  may  be  inferred  that  it  was  in 
some  way  struck  by  the  hose. 

We  think  the  evidence  authorized  a  submission  of 
the  case  to  the  jury  and  that  the  instructions  were  as 
favorable  to  the  company  as  it  had  a  right  to  ask; 
wherefore,  the  judgment  is  affirmed. 


Justice  V.  Meade. 

(Decided  January  28,  1916.) 

Appeal  from  Pike  Circuit  Court 

1.  Elections— Schools— Qualification  of  Women  Voters— Ability  to 
Read  and  Write. — In  order  to  comply  with  the  statute  allowing 
women  to  vote  in  school  elections,  and  providing  that  they  shall 
be  able  to  read  and  write»  it  is  sufficient  if  the  voter  can  read 
in  a  reasonably  intelligible  manner  sentences  composed  of  words 
In  common  use,  and  of  average  difficulty,  thou^  each  and  every 
word  may  not  always  be  accurately  pronounced;  on  the  other 
hand,  one  is  able  to  write  who,  by  the  use  of  alphabetical  signs, 
can  express  in  a  fairly  legible  way  words  in  common  use  and  of 
average  difficulty,  though  each  and  every  word  may  not  be 
accurately  spelled. 

2.  Elections — Contest— Evidence—Tie.— In  a  contest  over  an  elec- 
tion for  school  trustee,  evidence  examined,  and  held  that  each 
party  received  the  same  number  of  votes. 

BETNOLDS  &  STEELE  for  appellant 

CHUDERS  A  CHILDERS  for  appellee. 

Opinion  op  the  Court  by  William  Bogbbs  Clay, 
Commissioner — ^Eeversing. 

At  a  regular  school  election  held  in  Pike  county  in 
the  year  1914  B.  L.  Justice  and  E.  J.  Meade  were  rival 
candidates  for  the  office  of  school  trustee  of  suh-district 
No.  37.    On  the  face  of  the  returns  Meade  received  28 
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votes  and  Justice  33  votes,  and  the  certificate  of  elec- 
tion was  awarded  to  the  latter. 

By  an  act  approved  March  12, 1912,  the  right  of  suf- 
frage in  school  elections  was  conferred  on  all  women 
who  possess  the  legal  qualifications  of  male  voters,  and 
in  addition  thereto  are  able  to  read  and  write.  Chapter 
47,  Acts  1912,  page  193. 

Meade  contested  the  election  on  the  ground  that 
eleven  women  voters  who  had  cast  their  votes  for  Jus- 
tice could  neither  read  nor  write.  Justice  filed  an  answer 
and  counter-claim,  denying  the  allegations  of  the  peti- 
tion, and  pleading  that  Sam  Sawyer  and  his  wife,  Fan- 
nie Sawyer,  who  had  voted  for  Meade,  had  not  resided 
in  the  district  for  the  required  time,  and  that  Nora 
James  and  Virgie  Justice,  who  were  women,  and  had 
voted  for  Meade,  could  neither  read  nor  write.  The 
trial  court  deducted  eight  votes  from  the  total  received 
by  Justice  and  two  votes  from  the  total  received  by 
Meade,  thus  leaving  Justice's  vote  25  and  Meade's  vote 
26,  and  adjudged  Meade  elected  to  the  office.  Justice 
appeals. 

Justice  insists  that  the  court  erred  in  refusing  to  ad- 
judge that  Sam  Sawyer  and  Fannie  Sawyer,  who  voted 
for  Meade,  were  illegal  voters,  and  in  adjud^ng  that 
Eebecca  Justice,  Belle  Adams  and  Caroline  Honaker, 
who  voted  for  appellant,  were  not  qualified  voters. 

The  point  is  made  that  the  votes  of  Sam  Sawyer  and 
Fannie  Sawyer  should  have  been  stricken  from  Meade's 
total  because  the  allegations  of  the  petition  respecting 
their  disqualification  were  not  controverted.  At  the 
time  appellant's  brief  was  prepared  the  record  before 
us  did  not  contain  appellee's  reply  controverting  the 
allegations  of  the  petition  with  respect  to  Sam  Sawyer 
and  his  wife.  However,  on  motion  of  appellee,  a  sub- 
poena duces  tecum  was  awarded  requiring  the  clerk  of 
the  lower  court  to  produce  the  reply.  The  reply  is  now 
in  the  record  before  us,  and,  as  it  denies  the  allegations 
of  the  petition  respecting  the  two  voters  in  question, 
and,  as  the  evidence  fails  to  show  their  disqualification, 
the  trial  court  did  not  err  in  holding  that  they  were  qual- 
ified to  vote. 

With  respect  to  the  ability  of  Bebecca  Justice  and 
Belle  Adams  to  read  and  write,  considerable  testimony 
was  heard.  Two  or  three  witnesses  testified  that  they 
could  read  and  write,  while  others  testified  they  could 
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not.  However,  it  appears  that  the  oflScer  who  was  en- 
gaged in  taMng  the  depositions  of  the  various  witnesses 
made  three  efforts  to  ohtaln  the  deposition  of  Eebecca 
Justice  and  two  efforts  to  obtain  the  deposition  of  Belle 
Adams,  and  that  they  refused,  without  sufficient  excuse, 
to  give  their  depositions.  As  there  was  considerable 
evidence  tending  to  show  that  they  could  not  read  and 
write,  and  as  the  evidence  to  the  contrary  is  by  no  means 
satisfactory,  we  conclude  that  the  trial  court  was  justi- 
fied in  holding  that  they  could  not  read  and  write,  be- 
cause of  their  refusal  to  give  their  depositions,  by  which 
their  educational  qualifications  could  have  been  easily 
established. 

Caroline  Honaker  is  the  only  other  voter  left  for  con- 
sideration. She  gave  her  deposition  in  the  case,  and,  after 
testifying  that  she  could  read  and  write,  read  all  of 
chapter  five  of  the  first  book  of  Kings  and  eleven  verses 
of  Ezra.  The  only  sample  of  her  handwriting  which  she 
was  required  to  exhibit  was  her  signature  appended  to 
the  deposition.  It  is,  of  course,  impracticable  to  lay 
down  any  very  accurate  test  for  determining  the  voter's 
ability  to  read  and  write  within  the  meaning  of  the 
statute.  In  a  general  way,  we  may  say  it  is  sufficient  if 
the  voter  can  read  in  a  reasonably  intelligent  manner 
sentences  composed  of  words  in  common  use,  and  of 
average  difficulty,  though  each  and  every  word  may  not 
always  be  accurately  pronounced.  On  the  other  hand, 
one  is  able  to  write  who,  by  the  use  of  alphabetical 
signs,  can  express  in  a  fairly  legible  way  words  in  com- 
mon use  and  of  average  difficulty,  though  each  and  every 
word  may  not  be  accurately  spelled.  When  it  comes 
to  the  signature  of  the  party,  the  test  should  not  be  so 
severe  as  to  require  that  every  letter  in  her  name  should 
be  accurately  formed.  Many  good  scribes  have  a  habit 
of  slurring  their  signatures,  so  that  it  is  not  always 
possible  to  make  out  the  letters  composing  their  names. 
Not  infrequently  do  all  of  us  receive  correspondence 
signed  by  parties  each  particular  letter  of  whose  names 
we  would  be  unable  to  decipher  were  it  not  for  the  let- 
ter-heads printed  on  the  sheet  on  which  they  appear. 
Therefore,  it  is  manifest  that  if  the  question  of  one's 
ability  to  write  should  be  made  to  depend  on  the  ac- 
curacy of  each  letter  of  his  signature,  many  of  our 
most  intelligent  and  distinguished  citizens,  who  would 
resent  in  the  most  emphatic  manner  the  imputation  that 
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they  could  not  write,  would,  if  required  to  possess  the 
same  qualifications  as  women,  be  utterly  disqualified 
from  voting.  The  matter  which  the  voter  in  this  in- 
stance was  required  to  read  was  of  more  than  ordinary 
difficulty,  and  was  read  by  the  voter  in  a  reasonably  in- 
telligible manner.  While  each  letter  of  her  signature 
is  not  accurately  formed,  the  signature  as  a  whole  is 
fairly  legible,  and  we  have  found  no  difficulty  in  deci- 
phering her  name.  We,  therefore,  conclude  that  she 
could  read  and  write,  and  that  her  vote  should  have 
been  counted  in  favor  of  appellant.  It  follows  that  ap- 
pellant and  appellee  each  received  25  votes,  and  the  trial 
court  should  have  so  adjudged. 

Judgment  reversed  with  directions  to  enter  such 
judgment  as  the  statute  may  require  in  the  case  of  a 
tie  vote  in  the  election  of  a  school  trustee. 


Baldwin's  Administrator  v.  Maggard. 

(Decided  January  29,  1915.) 

Appeal  from  Boyd  Circuit  Court. 

1.  Aatomoblles — ^Notice — Presence  on  Street — ^Lookout. — It  is  the  duty 
of  a  person  In  charge  of  an  automobile  to  have  it  under  reason- 
able control;  to  give  notice  of  its  presence  by  the  customary 
signal  of  sounding  the  horn;  to  keep  a  lookout  for  persons  and 
Tehicles  on  the  street;  and  to  exercise  ordinary  care  to  prevent 
injuring  them. 

2.  Automobiles — Pedestrian — Care  Required  of  in  Use  of  Street. — 
It  Is  the  duty  of  a  pedestrian  using  a  street  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  careful  persons 
usually  observe  under  like  or  similar  circumstances,  to  look  out 
for  and  learn  of  the  approach  of  vehicles  upon  the  street,  and 
to  avoid  coming  in  collision  with  them. 

LEWIS  P.  WATSON,  J.  F.  STEWART  and  JOHN  W.  WOODS 
for  appellant 

H.  R.  DTSARD  for  appeUee. 

Opinion  of  the  Court  by  Chief  Justice  Millep> — 
'  Afl5rming. 

On  August  2,  1913,  Sol  Baldwin  lost  his  life  by  be- 
ing struck  and  run  over  by  appellee's  automobile  on 
Winchester  avenue,  near  where  it  intersects  29th  street, 
in  Ashland,  Kentucky. 
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Winchester  avenue  is  one  of  the  principal  streets  of 
Ashlandy  upon  which  street  cars  mn  east  and  west,  and 
connect  Ashland  with  Catlettsburg  and  other  towns  in 
that  vicinity*  The  streets  of  Ashland  mn  north  and 
south,  and  the  avenues  run  east  and  west.  At  29th  street 
a  suburban  street  car  line  crosses  the  main  line  on  Win- 
chester avenue.  The  suburban  cars  run  north  and  south 
on  29th  street,  through  suburban  property,  to  South 
Ashland;  and  passengers  are  given  the  privilege  of 
transferring  from  the  Winchester  avenue  cars  to  the 
29th  street  cars. 

At  the.  end  of  the  day's  work  Baldwin  and  his . 
brother-in-law,  Copp,  lx)arded  the  Winchester  avenue 
car  at  16th  street,  paid  their  fare,  and  procured  trans- 
fers to  the  29th  street  or  South  Ashland  car.  Baldwin 
was  drunk.  When  the  Winchester  avenue  car  reached 
29th  street,  it  stopped  at  its  regular  stopping  place  for 
passengers  to  get  oflf  and  on  the  car.  Baldwin,  with 
other  passengers,  left  the  car;  and  after  Baldwin  had 
about  reached  the  sidewalk,  some  one  called  his  atten- 
tion to  the  fact  that  he  had  forgotten  his  basket;  where- 
upon he  returned  to  the  car  to  get  it.  By  this  time  the 
street  was  about  dear  of  passengers. 

While  he  was  climbing  upon  the  rear  platform  of 
the  car  a  passenger  sitting  at  an  open  window  handed 
Baldwin's  basket  out  of  the  window,  either  to  Copp  or 
to  Baldwin;  whereupon  Baldwin  started  to  return  to 
the  sidewalk,  and  either  stumbled  or  staggered  into  ap- 
pellee's automobile,  which  was  then  passing  the  street 
car.  One  or  both  of  the  wheels  of  the  automobile  passed 
over  Baldwin's  body,  and  injured  him  tO  such  an  extent 
that  he  died  during  the  day. 

The  accident  occurred  between  7:30  and  8  o'clock 
in  the  evening.  It  is  clearly  shown,  however,  that  ap- 
pellee's automobile  carried  the  usual  lights;  indeed,  no 
complaint  is  made  that  the  night  was  dark  or  that  it 
was  difficult  to  see  objects  in  the  street. 

Baldwin's  administrator,  sued  Maggard  to  recover 
damages  for  the  killing  of  Baldwin ;  and  the  jury  having 
found  a  verdict  for  the  defendant,  the  administrator  ap- 
peals. 

Appellant  introduced  evidence  tending  to  show  that 
Haggard's  automobile  was  going  from  25  to  35  miles 
an  hour;  while  appellee  showed,  by  the  testimony  of  him- 
self and  at  least  three  other  witoesses,  that  the  speed 
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of  the  antomobik  did  not  exceed  from  four  to  six  or 
seven  miles  an  hour,  and  that  he  gave  ample  notice  of 
its  approach  by  blowing  the  horn. 

The  only  errors  assigned  for  a  reversal  are,  that 
the  first  and  IMrd  instructions  were  erroneous  and 
prejudicial  to  appellant. 

The  first  instruction  is  a  substantial  copy  of  the  in- 
struction given  in  Fulkerson  v.  Akers,  145  Ky.,  187,  and 
required  Haggard,  who  was  in  charge  of  his  automobile, 
to  have  it  under  reasonable  control.  Appellant  insists 
that  the  instruction  should  have  required  Haggard  to 
have  his  automobile  under  absolute  control,  and  to  stop 
his  automobile,  and  that  the  instruction  was  erroneous 
in  that  it  only  required  him  to  maintain  a  reasonable 
control  of  his  automobile. 

Appellant  insists  that  the  instruction  given  in  Greg- 
ory V.  Slaughter,  124  Ky.,  345,  8  L.  R.  A.  (N.  S.),  1228, 
should  have  been  given,  or  that  the  rule  there  laid  down 
should  have  been  followed.  The  facts,  however,  in  Greg- 
ory V.  Slaughter  were  so  radically  different  from  the 
facts  in  the  case  at  bar  as  to  make  tbe  instruction  there 
given  inapplicable  to  this  case.  The  trial  court  properly 
followed  the  law  as  laid  down  in  Fulkerson  v.  AJiers, 
in  requiring  appellee  to  have  his  automobile  under  rea- 
sonable control.  This  rule  has  been  generally  applied 
in  cases  of  this  character,  and  we  see  no  reason  to  de-  , 
part  from  it. 

It  is  further  contended  that  the  third  instruction 
was  wrong,  since  it  required  Baldwin  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  careful 
persons  usually  observe  under  like  or  similar  circum- 
stances, and  to  look  out  for  and  learn  of  the  approach  of 
the  defendant's  automobile,  and  to  avoid  coming  into 
collision  with  it.  It  is  insisted  that  Baldwin's  only  duty 
was  to  exercise  ordinary  care,  and  that  when  the  instruc- 
tion went  further  and  required  him  to  look  out  for  and 
learn  of  the  approach  of  the  appellee's  auj;omobile,  it 
imposed  upon  Baldwin  a  duty  not  required  by  law. 

The  objection  is  over  critical.  The  instruction  only 
required  Baldwin  to  be  ordinarily  prudent  and  careful 
under  the  circumstances  which  led  to  his  injury,  namely, 
to  look  out  for  and  learn  of  the  approach  of  the  auto- 
mobile which  struck  him.  Clearly,  appellant  was  not 
prejudiced  by  this  instruction. 

Judgment  affirmed. 

Digitized  by  VjOOQIC 


C.  &  0.  R.  Co.  V,  Dwyer's  Admx.  427 

Chesapeake  &  Ohio  Railway  0>mpany  v.  Dwyer  s  Ad- 
ministratrix. 

(Decided  January  29,  1915.) 

Appeal  from  Boyd  Circuit  Court. 

1.  Employers'  Liability  Act — ^Action  Under — Widow  Only  Dependent — 
Entitled  to  Entire  Amount  Recoyered. — In  an  action  brought  by  the 
personal  representative,  under  the  "Employers'  Liability  Act,"  to 
recover  damages  of  a  railroad  company  for  the  death  of  an  em- 
ploye, caused  by  the  negligence  of  the  railroad  company,  if  the 
widow  of  the  decedent  is  the  only  dependent  beneficiary  under  the 
act,  she  will  be  entitled  to  take  aU  the  damages  that  may  be  re- 
covered. 

2.  Employers'  Liability  Act— Measure  of  Damages — Instruction  With 
Respect  to. — The  damages  recoverable  under  the  "Employers' 
Liability  Act"  by  or  for  a  deceased  employe's  widow  as  sole 
beneficiary,  is  such  a  sum  as  will  fairly  and  reasonably  com- 
pensate her  for  the  pecuniary  loss,  if  any,  sustained  by  her  on  ac- 
count of  his  death;  and  an  instruction  which,  as  in  this  case,  so 
told  the  Jury,  and  also  told  them  that,  in  fixing  the  amount,  they 
were  authorized  to  take  into  consideration  the  decedent's  age, 
habits,  business  ability,  earning  capacity  and  the  probable  dura- 
tion of  his  Ufe,  as  well  as  the  pecuniary  loss,  if  any,  the  widow 
sustained  by  being  deprived  of  such  support  and  maintenance, 
if  any,  as  the  evidence  may  have  shown  she  would  have  derived 
from  the  decedent,  had  he  lived;  but  that  the  damages  allowed 
should  be  confined  to  the  period  of  the  widow's  dependency  and 
not  exceed  the  aggregate  sum  of  the  decedent's  probable  earnings 
during  his  expectancy  of  life,  nor  more  than  the  sum  sued  for  in 
the  petition,  properly  advised  them  of  the  law  as  to  the  measure 
of  damages  in  the  meaning  of  the  act. 

3.  Damages — ^When  Not  Regarded  Excessive. — ^A  verdict  awarding 
an  employe's  widow  fl6,000.00  damages  for  his  death,  will  not 
be  regarded  excessive,  where  it  is  made  to  appear  from  the  evi- 
dence that  he  was  a  sober,  industrious  man,  forty-five  years  of 
age;  that  his  earnings  as  a  locomotive  engineer  had  averaged 
f  160.00  per  month  and  his  life  expectancy  was  24.46  years,  that 
of  the  widow  practically  the  same;  and  the  amount  of  the  ver- 
dict is  but  little  more  than  a  third  of  the  aggregate  sum  of  his 
prdbable  earnings  during  his  life  expectancy. 

PROCTOR  K.  MALIN     and     WORTHINGTON,     COCHRAN     A 
BROWNING  for  appellant. 

R.  S.  DINKLE,  WATT  M.  PRICHARD  and  GEORGE  B.  MARTIN 
f6r  appellee. 

Opinion  op  thb  Court  by  Judge  Settle — ^Affirming, 
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This  is  the  second  appeial  in  this  case,  the  opinion 
upon  the  former  appeal  being  reported  in  157  Ky.,  590. 
As  the  facts  ont  of  which  the  action  rose  and  questions 
of  law  involved,  are  fully  set  out  in  that  opinion,  it  is 
unnecessary  to  repeat  them  here,  it  being  sufficient  to 
say  that  appellee's  intestate,  Richard  Dwyer;  who  was 
a  locomotive  engineer  in  the  employ  of  the  appellant, 
Chesapeake  &  Ohio  Bailway  Company,  was  killed  May 
12,  1910,  at  England  Hill,  in  Boyd  county,  by  the  de- 
railment of  a  part  of  a  freight  train  upon  which  he  was 
employed  as  such  engineer,  it  being  alleged  in  the  pe- 
tition that  the  intestate's  death  was  caused  by  the  neg- 
ligence of  appellant  in  the  particulars  therein  named, 
but  mainly  on  account  of  its  negligence  and  that  of  its 
iservants  in  failing  to  take  the  proper  precautions  to  pre- 
vent the  fall  of  debris  upon  the  railroad  track  resulting 
from  a  landslide  at  the  place  of  the  accident,  which 
caused  the  derailment  of  the  train.  The  action  was 
brought  under  the  act  of  Congress  known  as  the  ''Em- 
ployers' Liability  Act,"  approved  April  22,  1908,  as 
amended  by  the  act  of  April  5, 1910. 

The  first  trial  resulted  in  a  verdict  and  judgment  in 
appellee's  favor  for  $14,000.00  damages.  On  the  second 
trial,  occurring  after  the  reversal  of  that  judgment  by 
this  court,  appellee  recovered  a  verdict  for  $16,000.00 
damages,  and  this  appeal  is  prosecuted  from  the  judg- 
ment entered  upon  that  verdict. 

It  is  not  denied  by  counsel  for  appellant  that  the 
evidence  authorized  a  recovery  of  damages  for  some 
amount,  but  insisted  that  the  amount  recovered  on  the 
last  trial  is  grossly  excessive,  and  that  the  trial  court 
erred  in  instructing  the  jury  as  to  the  measure  of  dam- 
ages. It  is  admitted  that  the  deceased  left  but  two  chil- 
dren, a  son  and  daughter,  the  former  being  an  adult 
and  the  latter  a  married  woman,  and  that  neither  of  the 
children  was  dependent  upon  him  for  a  support.  So,  in 
determining  whether  or  not  the  verdict  is  excessive,  only 
the  damage  sustained  by  the  appellee  widow  can  be  con- 
sidered. 

It  appears  from  the  evidence  that  the  deceased,  Bich- 
ard  Dwyer,  was  a  sober,  industrious  man,  in  good 
health  and  forty-five  years  of  age  at  the  time  of  his 
death ;  and  that  he  was  earning  $150.00  per  month  reg- 
ularly, and  often  would  receive  from  ten  to  twenty  dol- 
lars per  month  in  addition  for  extra  time,  which  inade 
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his  monthly  earnings  vary  from  $150.00  to  $170.00.    Ac- 
cording to  the  table  introduced  in  evidence,  the  deceased 
at  the  time  of  his  death  had  an  expectancy  of  24.46  years. 
So,  taking  the  $150.00  per  month  as  a  basis,  he  was  earn- 
ing $1,800.00  per  year,  which,  if  continued  through  the 
period  of  the  expectancy,  would  have  aggregated  $44,- 
028.00.    If  we  accept  $160.00  per  month  as  a  basis,  which 
will  probably  be  a  fair  average,  his  earnings  would  have 
amounted  to  $1,920.00  per  year,  Mid,  during  the  years 
of  the  expectancy,  reached  $46,963.20.    If  we  take  $150.00 
per  month  as  his  earnings  during    the    period    of    ex- 
pectancy, amounting  altogether  to  $44,028.00,  and  it  be 
assumed  that  only  one-half  thereof,  $22,014.00,  would 
have  been  required  to  support  the  wife  had  he  lived, 
such  half  would  exceed  by  $6,014.00  the  amount  awarded 
by  the  verdict  of  the  jury.    If,  however,  we  accept  as 
a  basis  $160.00  per  month,  which,  according  to  the  proof 
would  be  a  fair  average,  it  would  amount  during  the  pe- 
riod of  expectancy  to  $46,963.20,    one-half    of    which, 
$23,481.60,    would    exceed    by    $8,481.60    the    amount 
awarded  by  the  verdict  of  the  jury.    If  only  one-third  of 
his  earnings  would  have  been  required  for  the  support 
of  the  widow  had  he  lived,  taking  $160.00  per  month  as 
a  basis  for  what  he  would  have  earned  during  his  lif(* 
expectancy,  such  third,  amounting  to  $15,654.40,  would 
be  only  $345.60  less  than  the  amount  recovered.    Under 
the  award  made  by  the  jury  the  appellee,  widow  of  tho 
deceased,  will  only  receive  $654.13  each  year  of  the  24.46 
years  of  expectancy,  which  is  doubtless  less  than  she 
would  have  received  had  her  husband  lived  during  that 
time,  even  if  allowance  be  made  for  reasonable  diminu- 
tion in  the  deceased's  ability  to  earn  money,  that  might 
be  expected  to  result  from  the  decline  of  strength  during 
the  latter  years  of  such  expectancy. 

The  contention  of  counsel  for  appellant  that  the  ver- 
dict of  $16,000.00,  if  placed  on  interest  at  six  per  cent^ 
would  yield  an  annual  income  greater  than  the  amount 
that  the  decedent's  widow  would  have  received  had  he 
lived,  and  yet  leave  her  the  principal  to  dispose  of  at  the 
time  of  her  death,  was  declared  in  the  case  of  C.  &  O. 
By.  Co.  V.  Kelly's  Adm'x.,  160  Ky.,  296,  to  be  without 
merit.    In  the  opinion  it  is  said : 

.  ''Appellant  insists,  under  the  principles  of  Gulf  & 
Colorado  Bailway  Co.  v.  McGinnis,  228  XT.  S.,  173,  and 
Mich.  Cent.  Co.  v.  Vreeland,  227  U.  S.,  59,  that  what  the 
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beneficiary  is  entitled  to  is  not  a  lump  sum  equal  to  what 
he  would  receive  during  the  estimated  term  of  depend 
ency,  but  the  present  cash  value  of  such  aggregate 
amount  In  other  words,  the  amount  awarded  ought  to 
be  such  that  if  placed  at  interest,  would  be  wholly  con- 
sumed when  the  time  of  dependency  ceases,  and  that  the 
jury  should  have  been  so  instructed.  In  the  McGinnis 
xjase,  suprCy  the  court  construes  the  Employers'  Liability 
Act  to  provide  compensation  to  certain  surviving  rela- 
tives of  the  employe,  *for  the  actual  pecuniary  loss  re- 
sulting to  the  particular  person  or  persons  for  whose 
benefit  an  action  is  given.'  With  reference  to  the  appor- 
tionment of  the  benefit  of  each,  the  jury  must  do  this, 
*  measured  by  his  or  her  individual  pecuniary  loss.'  We 
are  unable  to  see  that  the  McGinnis  case,  supra,  either 
in  principle  or  by  intimation,  requires  that  the  measure 
of  damage  in  the  instruction  to  juries  should  be  any  dif- 
ferent from  the  one  in  this  case.  In  fact,  the  instruc- 
tions as  above  quoted  seem  to  have  been  drawn  to  con- 
form to  the  principles  announced  in  the  McGinnis  case. 
The  instructions  limited  recovery  to  the  actual  *pecu- 
niary  loss.'  Their  whole  loss  was  sustained  at  the  time 
of  his  death.  There  is  no  more  reason  in  appellant's 
theory,  that  the  defendants  should  have  discounted  the 
loss,  than  there  is  that  the  railroad  company  should  be 
adjudged  to  pay  a  fixed  sum  annually,  semi-annually 
pr  monthly  for  their  support  The  award  of  the  jury 
should  be  for  the  pecuniary  loss  suffered.  While  that 
loss  is,  in  a  measure,  future  support,  the  father's  death 
precipitated  it,  so  that  it  is  all  due,  and  we  are  not  im- 
pressed with  iJie  argument  that  the  sum  due  should  be 
reduced  by  rebate  or  discount.  The  value  of  a  father's 
support  is  not  so  difficult  to  estimate,  and  the  average 
juryman  is  competent  to  compute  it,  but  to  figure  inter- 
est on  deferred  payments,  with  annual  rests,  and  reach 
a  present  cash  value  of  such  loss  to  each  dependent  is 
more  than  ought  to  be  asked  of  any  one  less  qualified 
than  an  actuary.  We  believe  the  instructions  are  not 
only  right  in  form  and  in  principle,  but  are  in  harmony 
with  the  McGinnis  case." 

The  age  of  the  appellee  widow  at  the  time  of  her 
liusband's  death  was  forty-three,  two  years  younger  than 
the  husband,  consequently,  her  expectancy  of  life  was 
practically  the  same  as  his;  and  the  criterion  of  recov- 
ery being  only  tiie  actual  pecuniary  loss  resulting  to  the 
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widow  from  the  death  of  the  husband,  as  the  amount 
recovered  is  less  than  one-half  of  what  the  grosL  earn- 
ings of  the  decedent  would  have  been  during  the  prob- 
able duration  of  his  life,  and  not  more  than  the  widow 
would  probably  have  received  out  of  such  earnings  for 
her  support,  had  he  lived,  there  is,  in  our  opinion,  no 
ground  for  appellant^s  contention  that  the  verdict  is  ex- 
cessive. 

Api)ellant's  complaint  of  the  instruction  as  to  the 
measure  of  damages  is  without  merit.  The  law  as  given 
by  the  court  on  this  feature  of  the  case  is  found  in  in- 
struction No.  4,  which  is  as  follows : 

**The  court  instructs  tho  jury  that  if  they  shall  find 
for  the  plaintiff  under  instruction  No.  1,  then  and  in 
this  event  they  will  find  for  her  such  a  sum  of  money  as 
they  may  find  and  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  Sarah  Dwyer,  the  widow  of. 
the  decedent,  for  the  pecuniary  loss,  if  any,  sustained 
by  her  by  reason  of  his  death.  And  in  fixing  said  amount, 
if  any,  iie  jury  are  authorized  to  take  into  consideration 
the  decedent's  age,  his  habits,  business  ability,  earning 
capacity  and  the  probable  duration  of  his  life,  and  also* 
J  the  pecuniary  loss,  if  any,  which  the  said  Sarah  Dwyer 
as  his  wife  has  sustained  by  reason  of  being  deprived  of 
such  support  and  maintenance,  or  other  pecuniary  ad- 
vantage, if  any,  which  the  jury  may  find  and  believe  from 
the  evidence  she  would  have  derived  from  decedent  but 
for  the  accident  in  question,  not  exceeding,  however,  the 
sum  of  the  aggregate  probable  earnings  of  decedent  but 
for  the  accident  in  question,  nor  more  than  the  sum  of 
$40,000.00,  the  amount  claimed  in  the  petition.  And  in 
the  event  the  jury  should  find  for  and  allow  plaintiff 
any*  damages  under  this  instruction,  then  and  in  this 
event  they  will  confine  or  limit  such  recovery  of  damages 
to  the  period  of  her  dependency,  if  any,  as  the  widow  of 
decedent,  and,  in  no  event,  for  a  longer  period  than  her 
said  husband  would  have  probably  lived  but  for  the  in- 
jury complained  of  and  in  question.  The  court  instructs 
the  jury  that  they  cannot  allow  plaintiff  any  sum  in 
damages  for  any  pecuniary  loss  sustained  by  the  chil- 
dren of  the  decedent,  Richard  Dwyer,  as  the  result  of 
his  injury  and  death.  Said  children  are  not  entitled  to 
recover  any  damages  for  the  injury  and  death  of  the 
decedent,  and  in  the  event  that  the  jury  should  find  for 
the  plaintiff  they  will  consider  only  the  pecuniary  loss, 
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if  any,  sustained  by  his  widow,  Sarah  Dwyer,  by  rea- 
son of  the  death  of  the  decedent,  Richard  Dwyer. '* 

The  measure  of  damages  as  given  in  the  above  in- 
struction is  substantially  the  same  as  that  contained  in 
the  instruction  given  in  the  case  of  C.  &  0.  By.  Co.  v. 
Kelly's  Adm'x.,  suprc^  which  received  our  approval  in 
that  case.  It  will  be  observed  that  the  instruction  did 
not,  as  claimed  by  appellant's  counsel,  require  the  jury 
to  find  for  the  decedent's  administratrix  the  aggregate 
sum  of  his  earning  capacity  during  the  life  expectancy, 
but  limited  the  recovery  so  that  it  could  not  exceed  the 
actual  pecuniary  loss  which  the  widow  sustained  by 
the  decedent's  death,  or  in  any  event  exceed  the  amount 
claimed  in  the  petition,  $40,000.00,  which  is,  itself,  less 
than  the  evidence  showed  the  decedent's  earning  capac- 
ity would  have  been  during  such  expectancy. 

The  record  furnishing  no  reason  for  the  reversal 
asked,  the  judgment  is  affirmed. 


HQwton,  etc,  By  etc  v.  Sovereign  Camp  Woodmen  of 

the  World. 

(Decided  January  29,  1915.) 

Appeal  from  Hopkins  Circuit  Court, 

1«  Insurance — Fraternal  Association — ^Death  Benefit  to  Member  of— 
When  Association  Not  Liable  For. — ^Where  the  constitution  of  a 
fraternal  association  provides  that  if  a  member  holding  a  cer- 
tificate of  insurance  therein  becomes  suspended  for  non-payment 
of  an  assessment,  and  is  not,  prior  to  his  death,  while  in  good 
health  and  within  three  months  after  the  assessment  became  due, 
reinstated  to  membership  in  the  order  by  the  payment  of  such 
assessment  and  all  arrearages  then  owing  by  him,  such  payment  to 
be  accompanied  by  a  writing  signed  by  himself  and  witnessed,  stat- 
ing that  he  Is  in  good  health,  the  insurance  association,  upon  the 
insured's  death,  will  not,  in  the  absence  of  a  compliance  by  the 
latter  with  the  above  provision  of  the  constitution,  be  liable  at 
the  suit  of  the  beneficiary  named  in  the  certificate  of  insurance 
for  the  amount  thereof;  and  the  fact  that  the  insured  before  his 
death  and  within  the  three  months  indicated,  sent  to  the  clerk 
of  the  local  camp,  of  which  he  was  a  member,  the  money  to  pay 
the  assessment,  for  the  non-payment  of  which  he  had  been  sus- 
pended, and  all  arrearages  owing  by  him,  even  if  it  be  conceded 
that  the  sending  of  the  accompanying  written  statement  as  to 
his  health  was  not  essential,  did  not  have  the  effect  to  reinstate 
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him  to  membership  or  entitle  the  beneficiary  to  the  Insurance, 
if  he  was  at  the  time  not  In  good  health. 
2.  Insurance — ^Instructions — When  Not  Prejudicial  to  Appellant  Can- 
not Giye  Ground  for  Reyersal. — Ab  the  Instructions  given  In  this 
ease  Ignored  the  provision  of  the  association's  constitution  requir- 
ing the  furnishing  by  the  insured  of  the  attested  written  state- 
ment as  to  his  being  in  good  health  in  order  to  secure  his  rein- 
statement to  membership,  and  advised  the  jury  that  the  question 
whether  the  payment  by  the  insured  of  the  assessment  and  ar- 
rearages owing  by  him  had  the  effect  to  reinstate  him,  depended 
upon  whether  he  was  at  the  time  of *such  payment  in  good  health, 
were  more  prejudicial  to  the  association  than  to  the  appellants 
and  probably  more  favorable  to  the  latter  than  they  deserved, 
their  complaint  of  them  is  without  merit. 

TBAGUE  &  FRANKLIN  for  appellants. 

YOST  &  LAFFOON  for  appellee. 

Opinion  op  the  Ooubt  by  Jxtdqe  Settle — ^Affirming. 

The  appellee,  Sovereign  Camp  Woodmen  of  the 
World,  is  a  fraternal  benefit  society,  incorporated  under 
the  laws  of  the  State  of  Nebraska.  It  issues  benefit  cer- 
tificates, conducts  an  insurance  business  among  its  mem- 
bers, and  has  under  its  jurisdiction  various  local  camps ; 
one  of  these,  known  as  Pine  Grove  Camp  No.  160,  be- 
ing located  at  Dalton,  Kentucky.  Appellee  issued  to 
Ben  Howton,  a  member  of  Pine  Grove  Camp  No.  160,  a 
beneficiary  certificate  dated  February  24,  1910,  but  not 
to  become  effective  until  March  12,  1910,  whereby  it 
agreed  to  pay  to  Willie  Howton  and  AUie  Howton, 
brother  and  sister  of  Ben  Howton,  at  the  death  of  the 
latter,  $500.00  as  a  death  beneHi,  should  his  death  occur 
during  the  first  year  of  his  membership  and  while  he 
was  a  member  of  the  order  in  good  standing.  Ben  How- 
ton died  December  1,  1910,  and  appellee,  having  refused 
to  pay  to  the  beneficiaries  named  therein,  Willie  Howton 
and  Allie  Howton,  the  death  benefit  of  $500.00,  they 
brought  this  action  in  the  Hopkins  Circuit  Court,  the 
latter,  an  infant,  suing  by  Peter  Howton,  her  next  friend, 
to  recover  the  same. 

By  its  answer  appellee  interposed  the  defense  that 
the  insured,  Ben  Howton,  was  not  a  member  of  the  order 
at  the  time  of  his  death,  but  was  then  under  suspension 
for  non-payment  of  an  assessment  designated  as  No.  240, 
which  suspension  occurred  October  1,  1910,  and  caused 
a  forfeiture  of  his  certificate  of  insurance;  that  he  was 
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never  reinstated  before  his  death,  for  which  reasons  the 
certificate  imposed  no  liability  upon  appellee  for  the 
death  benefit  claimed  by  the  beneficiaries.  The  trial  of 
the  case  resulted  in  a  verdict  for  appellee,  and  from  the 
judgment  entered  thereon  the  beneficiaries  named  in  the 
policy  have  appealed. 

It  appears  from  the  evidence  that  Ben  Howton  be- 
came sick  and  called  in  a  physician  on  the  27th  day  of 
November,  1910,  and  that  on  the  28th  day  of  November, 
1910,  he  sent  to  the  clerk  of  his  camp  all  assessments  and 
dues  then  in  arrears  and  owing  by  him.  One  of  these 
assessments  was  No.  240,  for  the  failure  to  pay  which 
on  October  1st  his  suspension  as  a  member  of  the  order 
had  resulted,  and  the  other  was  assessment  No.  241, 
which  became  due  November  1,  1910.  He  did  not,  how- 
ever, as  required  by  the  constitution  and  by-laws  of  the 
order,  accompany  the  payment  thus  attempted  to  be 
made  with  a  written  statement  and  warranty,  signed  by 
himself  and  witnessed,  showing  that  he  was  then  in  good 
health.  On  December  1,  1910,  he  was  operated  on  for 
appendicitis  and  died  two  hours  after  the  operation  was 
performed. 

The  moneys  which  had  been  sent  by  hinl  to  the  derk 
of  his  camp  were  forwarded  by  the  latter  to  the  Sover- 
eign Clerk  of  the  Sovereign  Camp  on  the  3rd  day  of.  De- 
cember, 1910,  two  days  after  Howton  ^s  death,  and  were 
received  by  the  latter  without  knowledge  of  his  death ; 
but  he  returned  them  to  the  clerk  of  Howton  *s  camp 
with  the  direction  that  they  be  returned  to  Howton.  This 
action  of  the  clerk  of  the  Sovereign  Camp  was  taken  be- 
cause of  the  suspension  of  Howton  and  his  failure  to 
deliver  to  the  clerk  of  his  camp  with  the  payment  of  the 
moneys  the  written  statement  and  warranty,  signed  by 
himself  and  witnessed,  that  he  was  in  good  health  at  the 
time  he  paid  the  assessments  in  arrears,  and  it  appears 
from  the  testimony  of  the  clerk  of  the  local  camp  and 
other  witnesses  that  Howton  was  sick  when  he  sent  to 
him  the  money  in  payment  of  the  assessments  in  arrears. 

Sections  108  and  109  of  the  constitution  of  the  Sov- 
ereign Camp,  which  were  made  a  part  of  the  certificate 
of  insurance,  are  as  follows: 

^*Sec.  108.  On  or  about  the  20th  day  of  each  month 
the  Sovereign  Commander  and  chairman  of  the  Sov- 
ereign Finance  Committee  shall  determine  the  number 
of  assessments,  if  any,  necessary  to  provide  for  the  pay- 
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ment  of  death  benefits,  monuments  and  total  disability 
claims,  and  shall  so  notify  the  Sovereign  Clerk.'* 

*'Sec.  109.  (a)  Every  member  of  this  Order  shall 
pay  to  the  Clerk  of  his  Camp  each  month  one  assessment 
payment,  as  required  in  Section  56,  which  shall  be  cred- 
ited to  and  known  as  *  Sovereign  Camp  Fund,*  and  he 
shall  also  pay  such  Camp  dues  as  may  be  required  by 
the  by-laws  of  his  Camp.  He  shall  pay  any  additional 
assessments  for  the  Sovereign  Camp  fund  and  Camp 
dues,  or  either,  which  may  be  legally  called. 

**(b)  If  he  fails  to  make  any  such  payment  on  or 
before  the  1st  day  of  the  month  following,  he  shall  stand 
suspended,  and  during  such  suspension  his  beneficiary 
certificate  shall  be  void.*' 

Assessments  Nos.  240,  241  and  also  242  were  regular 
assessments  as  provided  in  Sections  108  and  109  of  the 
constitution,  supra,  240  being  due  October  1st,  241  No- 
vember 1st,  and  242  December  1st,  1910.  So  assessments 
240  and  241  were  past  due  and  therefore  in  arrears  when 
attempted  to  be  paid  by  Howton  November  28th.  The 
failure  to  pay  assessment  240  on  October  1,  1910,  under 
the  provisions  of  Sub-section  (b),  Section  109,  supra, 
automatically  suspended  Howton  from  membership  in 
thd  order,  and  by  a  further  provision  of  the  same  sub- 
section his  beneficiary  certificate  thereby  became  void 
and  continued  so  during  such  suspension. 

Section  115  of  the  constitution  provides : 

**(a)  Should  a  suspended  member  pay  all  arrearages 
and  dues  to  the  Clerk  of  his  Camp  within  ten  days  from 
the  date  of  his  suspension,  and,  if  in  good  health  and  not 
addicted  to  the  excessive  use  of  intoxicants  or  narcotics, 
he  shall  be  restored  to  membership  and  his  beneficiary 
certificate  again  become  valid. 

**(b)  After  the  expiration  of  ten  days,  and  within 
three  months  from  the  date  of  suspension  of  a  sus- 
pended member,  to  reinstate  he  must  pay  to  the  Clerk 
of  his  Camp  all  arrearages  and  dues  and  deliver  to  him 
a  written  statement  and  warranty  signed  by  himself  and 
witnessed  that  he  is  in  good  health  and  not  addicted  to 
the  excessive  use  of  intoxicants  or  narcotics  as  a  condi- 
tion precedent  to  reinstatement,  and  waiving  all  rights 
thereto  if  such  written  statement  and  warranty  be  un- 
true. 

**(c)  Any  attempted  reinstatement  shall  not  be  ef- 
fective for  that  purpose  unless  the  member  in  fact  be  in 
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good  health  at  the  time,  and  if  any  of  the  representa- 
tions or  statements  made  by  said  applicant  are  untrue, 
then  said  payment  shall  not  cause  his  reinstatement  nor 
operate  as  a  waiver  of  the  above  conditions/* 

The  several  sections  and  sub-sections  of  the  consti- 
tution of  the  order  quoted,  by  the  terms  of  the  certifi- 
cate of  insurance,  constituted  material  parts  thereof 
and  were  binding  upon  the  insured  and  beneficiaries. 
Therefore,  under  his  contract,  expressed  in  the  certifi- 
cate, Howton^s  suspension  automatically  resulted  from 
his  failure  to  pay  the  assessment  due  October  1st,  and 
such  failure  is  admitted  both  as  to  the  assessments  of 
October  1st  and  November  1st.  It  is  also  admitted  that 
neither  of  these  assessments  was  paid  within  ten  days 
after  it  became  due,  which,  if  done,  and  Howton  had  been 
in  good  health  and  not  addicted  to  the  excessive  use  of 
intoxicants  and  narcotics,  would  have  had  the  effect  to 
automatically  reinstate  him  to  membership  in  the  order 
and  revive  his  certificate,  as  provided  by  Sub-section 
(a),  Section  115,  of  the  constitution.  But,  notwithstand- 
ing such  failure,  he  might,  as  allowed  by  Sub-section  (b) 
of  Section  115,  at  any  time  after  the  expiration  of  ten 
days  and  within  three  months  of  the  date  of  his  suspen- 
tion  resulting  from  the  non-payment  of  the  assessment 
due  October  1st,  have  been  reinstated  to  membership  in 
the  order  by  paying  to  the  clerk  of  his  camp  all  arrear- 
ages and  dues,  provided  he  at  the  same  time  delivered 
to  him  the  written  statement  and  warranty,  signed  by 
himself  and  witnessed,  that  he  was  in  good  health  and 
not  addicted  to  the  excessive  use  of  intoxicants  or  nar- 
cotics, and  provided  further  that  the  statements  as  to 
his  health  contained  in  the  writing  and  warranty  were 
true.  But  neither  of  the  courses  indicated  was  pursued 
by  Howton.  It  is  true  that  on  November  28,  1910,  when 
he  sent  to  the  clerk  of  his  camp  all  arrearages  and  dues 
then  owing  by  him,  such  payment  was  within  three 
months  of  the  date  of  his  suspension,  but  the  payment 
did  not  have  the  effect  to  reinstate  him  to  membership 
in  the  order  or  revive  his  certificate  of  insurance,  be- 
cause it  was  unaccompanied  by  the  written  statement  and 
warranty,  signed  by  himself  and  witnessed,  that  he  was 
then  in  good  health,  and  he  was,  in  fact,  then  afflicted 
with  appendicitis. 

The  trial  court  seemed  to  be  of  opinion,  however, 
that  the  delivery  by  Howton  to  the  clerk  of  his  camp  of 
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the  statement  showing  his  good  health,  signed  by  him- 
self and  witnessed,  at  the  time  of  the  payment  to  the 
latter  of  all  assessments  and  dnes  then  in  arrears  and 
owing  by  him,  was  not  necessary  in  order  to  entitle  the 
beneficiaries  in  the  certificate  of  insurance  to  recover 
of  appellee  the  death  benefit  named  therein,  bnt  that 
such  recovery  might  be  had  upon  a  showing  that  Howton 
was  in  fact  then  in  good  health.  Manifestly  appellants 
cannot  complain  of  this  ruling,  for  it  relieved  them  of 
attempting  to  establish  a  fact  they  were  unable  to  prove, 
namely,  that  there  had  been  furnished  appellee  by  How- 
ton when  he  paid  the  arrearages  owing  by  him  a  writ- 
ten statement,  signed  by  himself  and  witiiessed,  show- 
ing his  health  to  be  good,  and  allowed  the  question 
whether  he  was  entitled  to  reinstatement  to  membership 
in  the  order  to  be  determined  upon  the  evidence  intro- 
duced as  to  the  state  of  his  health  when  the  arrearages 
were  paid. 

The  trial  court's  construction  of  the  contact  was 
doubtless  based  upon  the  theroy  that  if  Howton  was  not 
in  good  health  when  the  arrearages  were  paid,  the  fur- 
nishing of  the  written  statement  required  by  Section  115 
of  the  appellee's  constitution  would  not  have  entitled 
him  to  reinstatement  in  the  order;  and  that  appellee's 
denial  that  his  health  was  then  good  would  have  re- 
quired appellants  to  establish  by  proof  the  warranty  of 
the  written  statement  that  it  was  good. 

The  instructions  given  the  jury  are  as  follows : 

''1.  The  court  instructs  the  jury  that  Sovereign  Ben 
Howton  stood  properly  suspended  from  the  order  and 
his  certificate  was  null  and  void  on  and  after  October 
10th,  1910,  and  the  acceptance  of  the  payments  by  the 
clerk  in  November  did  not  have  the  effect  to  revive  the 
certificate  and  his  membership  unless  the  said  Ben 
Howton,  at  the  time  of  such  payment,  was  in  good  faith; 
and  the  jury  will  find  for  the  defendant,  unless  they  be- 
lieve from  the  evidence  that  said  Ben  Howton,  at  the 
time  the  payments  were  received  by  the  clerk  in  No- 
vember, was  in  good  health. 

"2.  By  the  term  4n  good  health,'  as  used  in  the 
foregoing  instruction  is  meant  that  Ben  Howton  was  in 
such  condition  of  health  that  he  could  then  have  truth- 
fully made  and  filed  with  the  clerk  of  Pine  Grove  Camp 
a  statement  and  warranty  that  he  was  then  in  good 
health,  believing  at  the  time  in  good  faith  that  he  was 
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not  aMcted  with  any  bodily  infirmity  that  would  mate- 
rially affect  the  risk  of  the  defendant. 

**3.  If  the  jury  believe  from  the  evidence  that  Ben 
Howton  was  in  good  health  as  defined  in  the  foregoing 
instruction,  at  ti^e  time  the  assessments  were  paid  in 
November,  they  will  find  for  plaintiffs  $500.00," 

We  are  unable  to  see  that  appellants  were  prejudiced 
by  these  instructions.  In  Eoyal  Neighbors  of  America 
v.  Laufman,  158  Ky.,  358,  which  was  an  action  upon  a 
benefit  insijrance  certificate,  the  defense  interposed  was 
that  the  monthly  assessment  was  not  paid,  which  caused 
the  suspension  of  the  insured,  and  the  insurance  com- 
pany relied  upon  the  failure  of  the  insured  to  comply 
with  a  provision  in  its  by-laws  as  to  reinstatement,  which 
provision  was  much  like  the  one  of  similar  character  in 
this  case,  except  that  it  did  not  require  the  written  state- 
ment and  warranty  as  to  the  insured's  good  health  to 
be  furnished  at  the  time  of  the  payment  of  the  arrear- 
ages of  dues  and  assessments  necessary  to  reinstatement 
We  held  that  the  question  whether  the  insured  was  in 
good  health  at  the  time  of  the  payment  by  her  of  the 
amounts  due  and  in  arrears,  was  properly  submitted  un- 
der the  instructions  of  the  court  to  the  decision  of  a 
jury. 

It  is,  however,  insisted  for  appellants  that  the  assess- 
ment for  the  non-pajnnent  of  which  Howton  was  sus- 
pended was  a  special  assessment,  for  which  reason  no- 
tice of  it  to  him  was  a  prerequisite;  and  that,  as  such 
notice  was  not  given,  there  could  be  no  suspension  for 
the  failure  to  pay  it.  We  find  nothing  in  the  record 
upon  which  to  rest  this  contention.  There  is  neither  al- 
legation in  the  pleadings  nor  proof  that  the  assessment 
was  made  for  a  special  purpose,  but,  on  the  contrary, 
it  is  apparent  from  the  evidence  that  assessment  No. 
240,  as  well  as  Nos.  241  and  242,  were  regular  assess- 
ments under  Sections  108  and  109  of  appellee's  consti- 
tution. They  were  not  made  by  appellee's  officers,  but 
were  such  assessments  as  were  to  be  paid  to  the  clerk 
of  his  camp  by  Howton  each  month  as  provided  by  Sec- 
tion 109  of  the  constitution. 

There  was  some  contrariety  of  proof  as  to  the  con- 
dition of  Howton 's  health  at  the  time  the  past  due  as- 
sessments were  attempted  to  be  paid  by  him,  but  we  think 
the  weight  of  the  evidence  conduced  to  prove  that  his 
health  was  bad  at  that  time ;  that  he  became  sick  of  ap- 
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X>eiidi(utis  and  called  in  a  physician  on  the  27th  day  of 
November,  1910,  and  had  not  recovered  from  this  illness 
on  the  28th,  when  he  sent  to  the  clerk  of  his  camp  the 
arrearages  then  owing  by  him.  Indeed,  according  to  the 
evidence,  his  illness  became  more  pronounced  and  re- 
sulted in  his  death  on  the  1st  day  of  December,  1910, 
following  an  operation  for  appendicitis.  It  appears  that 
the  money  he  paid  the  clerk  of  his  camp  during  his  ill- 
ness was  sent  to  the  clerk  of  the  Sovereign  Camp  on  the 
3rd  day  of  December,  1910,  two  days  after  his  death. 

As  there  was  evidence  from  which  the  jury  might 
reasonably  have  reached  the  conclusion  that  Howton 
was  not  reinstated  to  membership  in  the  order  or  en- 
titled to  reinstatement,  and  the  record  fails  to  show  any 
error  upon  the  part  of  the  trial  court  that  can  be  said  to 
have  been  prejudicial  to  the  appellants,  no  reason  is  ap- 
parent for  disturbing  the  verdict.  Therefore,  the  judg- 
ment is  affirmed. 


Hall  V.  CommonwealtlL 

(Decided  January  29,  191S.) 

Appeal  from  Letcher  Circuit  Court. 

Homicide — ^ETidence — Self  Defense — Instractions. — On  a  trial  for 
murder  where  the  evidence  tends  to  show  that  throughout  the 
difficulty  others  were  acting  in  concert  with  the  deceased,  an 
instruction  on  self  defense  should  embrace  the  idea  that  if  the 
defendant  believed  and  had  reasonable  grounds  to  believe  that 
he  was  then  and  there  in  danger  of  deatl^  or  the.  infliction  of 
great  bodily  harm  either  at  the  hands  of  the  decedent  or  of  such 
others  acting  in  concert  with  him,  and  that  it  was  necessary  or 
beUeved  by  him  to  be  necessary  in  the  exercise  of  a  reasonable 
judgment  to  shoot  the  decedent  to  avert  such  danger,  real  or 
apparent,  he  was  entitled  to  an  acquittal. 

S.  E.  BAKEIR  for  appellant 

JAMES  QAKNETT,  Attorney  General,  for  appellee. 

Opinion  op  the  Coubt  by  Judge  Tubnbb — ^Reversing. 

Appellaut  was  indicted  in  the  Letcher  Circuit  Court 
charged  with  the  murder  of  Talt  Hall,  and  upon  his 
trial  was  convicted  and  sentenced  to  the  penitentiary 
for  life,  from  which  judgment  he  has  appealed. 
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As  there  is  a  fatal  error  in  one  of  the  instructions 
which  will  necessitate  the  reversal  of  this  judgment, 
and  consequently  another  trial  of  this  case,  we  will  re- 
frain from  any  extended  discussion  of  the  evidence  in 
the  case  except  in  so  far  as  it  may  he  necessary  to  point 
out  the  error  in  the  instruction  referred  to. 

On  the  first  of  August,  1914,  there  was  held  a  school 
district  election  at  a  school  house  in  Letcher  county  on 
Rockhouse  Creek;  the  two  candidates  were  Lee  Hall,  a 
son  of  Marion  Hall,  and  a  nephew  of  appeUant,  and 
Lewis  Hall,  the  father  of  Talt  Hall,  the  man  appellant 
is  charged  with  killing.  There  was  great  local  interest 
shown  in  this  election,  and  on  the  day  of  the  election  a 
crowd  gathered  at  this  school  house,  and  many  of  them, 
including  some  women,  remained  there  until  the  election 
was  over  and  the  result  announced. 

While  there  was  no  particular  disturbance  during 
the  election,  it  is  shown  at  one  time  Talt  Hall,  Dunk 
Quillen,  and  someone  else  went  into  the  house  where 
the  election  was  being  held,  at  which  election  appellant 
was  an  officer,  and  Talt  Hall  offered  to  appellant  some 
sort  of  a  paper  and  demanded  that  he  read  it,  which  ap- 
pellant declined  to  do;  but  what  this  paper  was  or  the 
nature  of  it  does  not  appear.  While,  as  stated,  there 
was  no  open  disturbance,  this  circumstance  and  other 
occurrences  during  the  day  indicated  some  feeling  be- 
tween the  adherents  of  the  two  candidates. 

After  the  result  was  announced  the  parties  began  to 
leave  the  school  house,  appellant  and  his  brother  Ma- 
rion with  others  going  down  the  creek  toward  their 
homes,  having  left  the  school  house  ahead  of  Talt  Hall 
and  Dunk  Quillen.  Shortly  thereafter  Talt  Hall  and 
Quillen  mounted  a  mule  with  their  saddle  bags,  Hall  in 
front  and  Quillen  behind,  and  started  in  the  same  di- 
rection that  appellant  and  his  brother  had  gone;  Talt 
Hall  and  Quillen  had  been  drinking  during  the  day,  and 
at  least  one  of  them,  as  they  went  down  the  road,  was 
yelling  or  at  least  using  loud  and  boisterous  language. 
In  some  way  Marion  Hall  had  gotten  ahead  of  appellant, 
and  Talt  Hall  and  Quillen  overtook  appellant  and  some 
conversation  occurred  between  Talt  Hall  and  appel- 
lant. The  exact  nature  of  that  conversation,  and  who 
began  it,  is  more  or  less  in  doubt  under  the  evidence, 
but  at  least  two  or  three  witnesses  say  that  while  they 
were  so  riding  along  beside  appellant,  who  was  walk- 
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ing,  Talt  Hall  two  or  three  times  undertook  to  reach 
into  the  saddle  pockets  where  his  pistol  was,  but  was 
prevented  from  so  doing  by  Quillen. 

It  is  claimed  that  Talt  Hall  and  Quillen  were  on 
their  way  to  the  residence  of  a  relative  of  Hall's  named 
Bentley;  Bentley's  gate  is  right  at  a  point  on  the  road 
near  where  appellant  and  Marion  Hall  had  to  cross  the 
creek;  when  the  parties  reached  Bentley *s  gate,  or 
reached  a  point  in  the  road  near  Bentley 's  gate,  Talt  Hall 
and  Quillen  stopped  their  mule  and  appellant  proceeded 
on  across  the  creek,  and  after  he  had  crossed  the  creek 
appellant's  evidence  shows  that  Talt  Hall  directed  him 
to  go  on  down  the  road,  whereupon  appellant  turned 
around  and,  in  substance,  said  that  he  was  going  down 
the  road,  but  that  he  would  do  it  in  his  own  way.  Ap- 
pellant and  Talt  Hall,  then  at  a  distance  of  some  10  or 
15  steps,  Talt  still  being  on  the  mule,  got  into  an 
angry  wordy  altercation,  whereupon  appellant's  sister, 
who  was  in  the  party,  called  to  her  brother,  Marion  Hall, 
who  had  gone  on  ahead  and  was  out  of  sight  over  a 
slight  rise  in  the  road,  to  come  back  and  arrest  them  and 
prevent  a  difl5culty,  Marion  Hall  being  thought  by  her 
to  be  clothed  with  some  sort  of  official  authority  by  rea- 
son of  his  having  been  designated  by  the  constable  of 
the  district  the  night  before  to  aid  in  keeping  the  peace 
at  the  election.  Thereupon  Marion  Hall  came  back,  but 
before  he  reached  Talt  Hall  and  Quillen  they  had  dis- 
mounted in  response  to  a  suggestion  of  Talt  Hall  to 
Quillen  that  **we'  get  down  and  show  them  what  we  can 
do.'*  Marion  Hall  crossed  the  creek  where  Talt  Hall 
and  Quillen  were  and  undertook  to  quiet  Talt,  and  they 
got  into  a  sort  of  tussle  there  among  several  of  them, 
and  appellant  quickly  crossed  to  where  they  were.  Talt 
Hall  had  never  gotten  his  pistol  out  of  his  saddle  pock- 
ets; during  the  tussle  he  called  to  Willard  Hall  to  iget 
his  pistol,  and  when  Willard  undertook  to  get  it  out  of 
the  saddle  pockets,  Albert  Hall,  another  brother  of  ap- 
pellant, got  hold  of  it  and  took  it  from  Willard.  About 
that  time  the  shooting  began,  and  when  it  was  over  Ma- 
rion Hall,  Albert  Hall,  Talt  Hall  and  Quillen  were  dead, 
appellant  was  shot  through  the  arm  and  Albert  HalPs 
wife  through  the  foot 

Two  or  three  witnesses  for  the  Commonwealth  said 
that  after  the  main  part  of  the  shooting  was  over  Ma- 
rion and  Albert  Hall  and  Dunk  Quillen  were  down,  and 

Digitized  by  VjOOQIC 


442  KENTUCKY  REPORTS.  [Vol,  162. 

while  Talt  Hall  was  leaning  over  the  prostrate  form  of 
Qnillen,  appellant,  from  behind,  shot  him  in  the  back 
of  the  neck,  and  at  least  two  witnesses  said  there  was  ev- 
idence of  powder-bnm  on  the  back  of  his  neck. 

On  the  other  hand,  appellant  states,  and  in  some  re- 
spects his  testimony  is  corroborated,  that  when  his 
brother,  Albert  Hall,  got  Talt  HalPs  pistol,  that  he 
thought  the  danger  was  then  all  over  and  he  turned  and 
started  again  to  go  across  the  creek,  but  had  only  gone 
a  few  steps  when  the  shooting  began,  and  that  either  the 
first  or  second  shot  took  effect  in  the  back  part  of  his 
arm,  and  that  he  then  turned  and  saw  Dunk  Quillen  and 
Albert  Hall  shooting  at  each  other,  and  fired  one  shot 
at  Dunk  Quillen ;  that  he  thought  in  the  excitement  that 
Talt  Hall  and  Marion  Hall  were  shooting  at  each  other 
and  he  then  turned  and  fired  one  shot  at  Talt  Hall,  and 
that  he  did  not  know  whether  he  had  struck  either  one 
of  them. 

There  is  no  substantial  error  in  the  admission  or  re- 
jection of  testimony,  and  the  only  error  we  discover  in 
the  instructions  is  in  instruction  No.  5,  giving  the  law 
of  self-defense,  that  instruction  being  as  follows : 

**K  the  jury  shall  believe  and  find  from  the  .evidence 
that,  at  the  time  defendant  shot  and  killed  the  said  Talt 
Hall,  if  he  did  shoot  and  kill  him,  he,  defendant,  be- 
lieved, and  had  reasonable  grounds  to  believe,  that  he 
or  his  brother,  Albert  Hall,  or  his  brother,  Marion  Hall, 
was  then  and  there  in  danger  of  death  or  the  infliction 
of  some  great  bodily  harm  at  the  hands  of  said  Talt  Hall, 
and  that  it  was  necessary,  or  was  believed  by  the  de- 
fendant, in  the  exercise  of  reasonable  judgment,  to  be 
necessary,  to  shoot  the  deceased  in  order  to  avert  that 
danger,  real  or  to  the  defendant  apparent,  then  the  jury 
will  find  the  defendant  not  guilty.** 

The  evidence  shows  that  Talt  Hall  and  Quillen  went 
to  the  election  together;  that  they  went  in  the  school 
house  together  to  make  the  remonstrance  above  referred 
to;  that  they  were  together  throughout  the  afternoon; 
that  they  had  taken  dinner  together  at  Quillen 's  home 
nearby;  that  Quillen  had  bought  a  pistol  that  afternoon 
whUe  in  company  with  Talt  Hall,  and  had  borrowed  the 
money  from  Talt  Hall  with  which  to  pay  for  it;  that 
they  had  left  the  school  house  together  on  the  same  mule, 
and  had  remained  together  up  to  the  time  of  the  diffi- 
culty; and  that  just  before  they  alighted  from  the  mule 
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that  Talt  Hall  said  to  QuiUen,/* let's  get  down  and  show 
them  what  we  can  do,**  whereupon  they  both  jumped 
off  the  mnle  and  shortly  thereafter  the  shooting  began. 

Under  this  evidence,  tending  to  show  that  Talt  Hall 
and  Qnillen  were  acting  in  concert,  not  only  throughout 
the  difficulty,  but  throughout  the  whole  day,  it  is  appel- 
lant's contention  that  the  instruction  on  self-defense 
should  have  embraced  the  idea  that  if  he  believed,  and 
had  reasonable  grounds  to  believe,  that  he  or  either  of 
his  brothers  was  then  and  there  in  danger  of  death  or 
the  infliction  of  great  bodily  harm  either  at  the  hands 
of  Talt  Hall  or  Quillen  or  others  acting  in  concert  with 
HaU,  and  that  it  was  necessary,  or  was  believed  by  him 
to  be  necessary,  in  the  exercise  of  a  reasonable  judg- 
ment, to  shoot  Hall  in  order  to  avert  such  danger,  real 
or  apparent,  then  he  was  entitled  to  an  acquittal. 

Under  repeated  rulings  of  this  court  there  can  be  no 
doubt  of  the  correctness  of  this  contention. 

Many  judgments  of  conviction  in  similar  cases  have 
been  reversed  by  this  court  for  the  failure  to  embrace 
this  idea  in  the  instructions,  where  the  evidence  of  con- 
cert between  the  parties  was  much  less  convincing  than 
it  is  in  this  case.  Lucas  v.  Commonwealth,  141  Ky., 
281;  Stone  v.  Commonwealth,  110  S.  W.,  235;  Mag^^n 
V.  Commonwealth,  119  S.  W.,  734;  Helton  v.  Common- 
wealth, 87  S.  W.,  1073;  Watkins  v.  Commonwealth,  97 
S.  W.,  740;  Bowling  v.  Commonwealth,  126  S.  W.,  360. 

As  the  judgment  must  be  reversed  for  this  error  in 
the  instruction,  it  is  unnecessary  to  consider  the  com- 
plaint that  the  jury  was  permitted  to  separate  during 
the  trial. 

For  the  reason  indicated  the  judgment  is  reversed, 
with  directions  to  grant  appellant  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 


New  Bell  Jellico  Coal  0>mpan7  v.  Sowders. 

(Decided  January  29,  1916.) 

Appeal  from  Bell  Circuit  Court. 

Appeal— Opinion— Questions  Determined.— When  an  opinion  is 
rendered  in  a  case  in  the  Court  of  Appeals,  it  is  considered  to  be 
a  determination  of  every  question  made  in  such  case,  and  prop- 
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erly  presented  to  the  court  for  adjudication,  whether  the  court 
In  its  opinion  adverts  to  such  question  or  not. 
2.  Appeal— Verdict— Interference  With.— The  court  is  not  authorized 
to  interfere  with  the  verdict  of  a  jury  on  account  of  the  verdict 
being  excessive,  unless  it  strikes  the  mind  at  first  blush  as  hav- 
ing been  caused  by  passion  or  prejudice,  and  glaringly  dispro- 
portionate to  the  injury  received. 

WM.  LOW  and  LOGAN  &  BABBAQE  for  appellant 

B.  B.  GOLDEN,  W.  R.  LAY  and  BLACK,  BLACK  &  OWENS 
for  appellee. 

Opinion  of  the  Coubt  bt  Judge  Hubt — Affirming. 

This  is  the  second  appeal  by  the  appellant  in  this 
ease.  At  the  first  trial  the  jury  returned  a  verdict  for 
the  appellee,  and  a  judgment  was  rendered  by  the  court 
below  upon  the  verdict  against  the  appellant.  The  ap- 
pellant prayed  an  appeal  to  this  court,  and,  upon  a 
hearing  of  that  appeal,  the  judgment  below  was  re- 
versed and  the  case  remanded  for  a  new  trial.  The 
judgment  of  this  court  upon  the  former  appeal  may  be 
found  in  154  Ky.,  101,  to  which  reference  is  made  for  a 
statement  of  the  facts  of  the  case. 

On  the  former  trial,  as  it  appears  from  the  record 
of  the  appeal  from  the  judgment  on  the  first  trial,  ap- 
pellant, at  the  close  of  the  evidence  for  the  appellee, 
moved  the  court  to  give  an  instruction  to  the  jury  to 
find  for  appellant,  which  motion  was  overruled.  The 
court  also  upon  that  trial  gave  instructions  which  are 
numbered  in  the  record  1,  2,  3,  5  upon  the  motion  of  the 
appellee,  and  instruction  number  four  was  given  by  the 
court  upon  the  motion  of  the  appellant.  The  court  also 
upon  the  first  trial  of  the  case  gave  instruction  number 
six  upon  its  own  motion,  but  this  instruction  related  only 
as  to  how  the  verdict  should  be  signed.  These  were  all 
of  the  instructions  given  by  the  court  upon  that  trial. 

Upon  the  former  appeal  this  court  was  of  the  opinion 
that  instruction  number  five  was  erroneous,  and  by  its 
judgment  indicated  what  the  instruction  should  be.  No 
complaint  was  made  upon  that  trial  of  instruction  num- 
ber four,  as  it  had  been  given  at  the  instance  and  request 
of  the  appellant.  The  error  in  instruction  number  five  was 
the  only  error  insisted  upon  by  the  appellant,  which,  by 
the  opinion  of  this  court,  was  determined  to  be  preju- 
dicial to  the  appellant. 
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Chpon  the  trial  of  the  cause  after  it  had  been  re- 
manded to  the  court  below,  at  the  close  of  the  testimony, 
the  appellant  again  moved  the  court  to  direct  the  jury- 
to  find  a  verdict  for  it,  which  motion  was  overruled,  and 
the  court  gave  the  same  instructions  to  the  jury  as  it 
did  on  the  former  trial,  so  far  as  instructions  number 
one,  two,  three,  four  and  six,  and  gave  instruction  num- 
ber five  as  directed  by  this  court  in  its  judgment  upon 
the  appeal  heretofore.  This  trial  resulted  in  a  verdict 
of  the  jury  in  favor  of  the  appellee  in  the  sum  of 
$7,334.00,  and  upon  this  verdict  the  court  rendered  a 
judgment  against  appellant.  Appellant  filed  grounds 
and  moved  the  court  to  set  aside  the  verdict  and  judg- 
ment, and  to  grant  it  a  new  trial,  which  motion  was 
overruled  and  exceptions  taken,  and  an  appeal  prayed 
to  this  court.  Upon  this  trial  all  of  the  instructions, 
including  the  one  which  had  been  given  on  the  former 
trial  at  the  instance  of  appellant,  were  given  upon  the 
motion  of  the  appellee,  and  to  all  of  which  the  appellant 
objected  and  excepted. 

In  its  grounds  for  a  new  trial  the  appellant  assigned 
as  errors,  the  rulings  of  the  court  upon  the  admission  of 
testimony  and  rejection  of  testimony;  and  the  refusal 
of  the  court  to  instruct  the  jury  to  peremptorily  find  for 
the  defendant ;  and  the  giving  of  instructions  one,  three, 
four,  and  five;  and  the  refusal  of  the  court  to  give  an 
instruction  offered  by  appellant;  and  because  the  verdict 
was  against  the  weight  of  the  evidence,  and  excessive; 
but  its  counsel  here  only  insists  that  the  court  erred  to 
its  prejudice  in  the  admission  of  incompetent  evidence 
against  it  upon  the  trial,  and  in  the  giving  of  instruction 
nimiber  four,  and  that  the  verdict  of  the  jury  was  ex- 
cessive. 

So  far  as  the  refusal  of  the  trial  court  to  perempto- 
rily instruct  the  jury  to  find  for  the  defendant,  and  so 
far  as  the  giving  of  instructions  one,  two,  three,  and 
four  are  concerned,  they  are  matters  res  adjudicate. 
L.  &  N.  E.  B.  Co.  V.  Henen,  16  E.,  31.  Upon  the  first 
trial  of  the  case  in  the  circuit  court  the  appellant  ob- 
jected to  the  giving  of  instructions  one,  two,  three,  and 
five,  as  stated  above,  and  saved  exception  to  the  rul- 
ings of  tihie  court  overruling  his  objections,  and  in  his 
grounds  for  a  new  trial  he  assigned  the  giving  of  in- 
stmotions  one,  two,  three,  and  five  as  errors,  and  also 
the  refusal  of  the  court  to  grant  a  peremptory  instruc- 
tion to  find  for  it  was  assigned  as  error. 
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The  appellee  upon  the  first  trial  objected  to  the  giv- 
ing of  instruction  number  four,  now  complained  of  by 
the  appellant,  and,  to  the  ruling  of  the  court  giving  the 
instruction,  saved  an  exception. 

This  court  said  in  the  case  of  Dinkelspiel  v.  Central 
Kentucky  Asylum  for  Insane,  et  al.,  73  S.  W.,  771 : 

**That  all  questions  raised  on  the  former  appeal,  and 
that  were  in  the  record,  and  might  have  been  presented, 
must  be  construed  as  having  been  adjudicated.*'  That 
was  a  case  which  had  been  before  this  court  upon  a 
former  appeal,  as  this  one. 

In  the  case  of  Williams  v.  Rogers,  14  Bush,  776, 
upon  a  second  appeal  to  this  court,  the  appellant  under- 
took to  raise  the  question  of  the  suflSciency  of  the  peti- 
tion, and  this  court  said: 

**The  question  of  the  sufficiency  of  the  petition  can 
not  be  inquired  into,  as  this  was  necessarily  passed  upon 
on  the  first  appeal ;  although  not  adverted  to  in  the  opin- 
ion, appellant  is  precluded  from  again  raising  the  ques- 
tion.'' 

On  the  former  appeal  of  this  case  the  judgment  was 
reversed  and  cause  remanded  for  a  new  trial  consistent 
with  the  opinion. 

In  the  case  of  Davis  v.  McCorkle,  77  Ky.,  746,  this 
court  said:  ''With  a  view  to  the  convenient  dispatch 
of  business,  the  speedy  settlement  of  disputes,  and  the 
repose  of.  society,  courts  long  since  established  the  rule 
that  when  a  matter  is  once  put  in  issue,  and  is  passed 
upon  by  a  court  of  competent  jurisdiction,  it  cannot  be 
again  litigated  by  the  same  parties  so  long  as  the  former 
decision  continues  in  force."  And  this  rule  applies  not 
only  to  the  point  upon  which  the  court  was  asked  to 
form  an  opinion  and  pronounce  judgment,  but  to  every 
question  in  the  record  properly  brought  before  the  court.  " 

The  evidence  upon  the  last  trial  of  this  case  in  the 
circuit  court  is  substantially  the  same  as  the  evidence 
upon  the  first  trial.  From  the  reasons  given  above,  it 
seems  that  the  appellant  is  now  precluded  from  again 
bringing  into  controversy  the  propriety  of  the  ruling  of 
the  court  below  in  overruling  its  motion  for  a  per- 
emptory instruction  tp  the  jury  to  find  for  it,  and  also 
the  sufficiency  and  propriety  of  the  giving  of  instructions 
one,  two,  three,  and  four.  The  defect  in  instruction 
number  five,  on  account  of  which  the  first  judgment  in 
this  case  was  reversed  on  the  first  appeal,  was  given  on 
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the  last  trial  as  directed  in  the  opinion  of  this  court  on 
the  former  appeal.  For  the  reasons  stated  above  the 
appellant  cannot  now  be  heard  to  complain  of  the  giv- 
ing of  instruction  number  four,  since  it  was  given  by 
the  court  on  the  first  trial  of  this  case,  upon  the  motion 
of  the  appellant,  and  over  the  objection  of  the  appellee, 
and  for  the  further  reason  that  it  was  before  this  court 
on  the  former  appeal,  and,  although  not  directly  ad- 
verted to  in  the  opinion,  it  must  be  considered  as  hav- 
ing been  approved  by  the  court ;  besides,  taking  instruc- 
tions number  four  and  number  five  together,  we  do  not 
think  that  the  jury  could  have  been  misled  as  to  the 
proper  degree  of  care  that  was  necessary  to  be  exer- 
cised by  the  appellee  under  the  circumstances  of  this 
case. 

The  appellant  on  the  trial  of  this  case  below,  from 
the  result  of  which  the  present  appeal  is  now  pending, 
offered  and  moved  the  court  to  give  an  instruction  de- 
nominated **X''  in  the  transcript,  and  complaint  is 
made  that  the  court  was  in  error  by  the  failure  to  give 
that  instruction.  This  same  instruction  was  offered  and 
refused  on  the  first  trial  of  this  case,  as  appears  from 
the  transcript  of  that  trial,  and  is,  upon  this  appeal,  to 
be  considered  a  matter  res  adjudicata,  and  appellant  is 
precluded  from  complaint  in  regard  to  it  now. 

The  appellant  complains  that,  over  his  objection,  in- 
competent testimony  was  permitted  by  the  court  to  go 
to  the  jury,  and  he  did  not  have  a  fair  trial  upon  that 
account.  The  testimony  complained  of  was  certain 
statements  given  by  Dr.  John  Gt.  Tye  and  Dr.  Tilman 
Bamsey  for  the  appellee.  As  far  as  relates  to  the  tes- 
timony of  Dr.  John  Q.  Tye,  it  was  given  by  a  deposition 
and  was  the  same  exactly  upon  each  trial.  The  same 
objection  was  made  to  it  upon  the  former  trial  as  upon 
the  latter,  and  the  opinion  of  this  court  on  the  former 
appeal  precludes  the  appellant  from  complaining  of  it 
now.  These  witnesses  are  two  physicians,  both  of  whom 
had  examined  the  body  of  the  appellee,  and  were  asked 
hypotiietical  questions  as  expert  witnesses  upon  each  of 
the  trials.  The  complaint  made  by  appellant  is,  that 
these  questions  were  so  framed,  and  answers  were  so 
given,  as  made  it  appear  that  the  answers  were  not 
opinions,  but  were  evidence  tending  to  show  that  the 
actual  injuries  complained  of  by  appellee  were  facts, 
and  as  to  whether  or  not  the  things  complained  of  by  ap- 
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pellee  were  facts  or  not,  was  a  question  in  issue  before 
the  jury.  A  careful  examination  of  the  evidence  and 
answers  made  by  these  witnesses  shows  very  clearly 
what  part  of  their  testimony  related  to  the^  matters 
within  their  personal  knowledge  and  what  portions  of  it 
were  opinions  given  by  them  as  experts  upon  the  hypo- 
thetical questions  propounded  to  them.  We  do  not  see 
how  the  jury  could  have  been  misled  by  anything  said 
by  either  of  them  indicating  that  they  stated  as  facts 
anything  except  matters  which  were  within  their  per- 
sonal knowledge.  The  matters  about  which  hypothetical 
questions  were  propounded  to  them  were  matters  about 
which  it  was  competent  to  propound  such  hypothetical 
questions,  and  as  they  qualified  themselves  as  experts 
upon  those  subjects,  the  opinions  given  were  competent 
to  be  heard  by  the  jury. 

The  appellant  makes  further  complaint  that  the  ap- 
pellee was  allowed  to  introduce  witnesses  in  rebuttal 
who  gave  evidence  in  chief,  over  the  objection  of  the 
appellant,  and  that  this  was  prejudicial  to  its  rights.  An 
examination  of  this  evidence,  however,  shows  ttiat  ap- 
pellant's contention  upon  that  subject  is  entirely  with- 
out merit.  The  evidence  complained  of,  considering  the 
evidence  offered  upon  the  trial  by  the  appellant,  was 
purely  in  rebuttal,  and  while  some  statements  made  by 
these  witnesses  was  a  matter  which  might  have  been 
properly  given  as  evidence  in  chief,  the  admission  and 
rejection  of  this  evidence  was  a  thing  within  the  sound 
discretion  of  the  trial  court,  and,  in  the  case  at  bar,  it 
does  not  appear  to  us  that  the  trial  court  abused  its  dis- 
cretion in  that  regard. 

The  verdict  for  $7,334.00  in  favor  of  appellee  is 
complained  of  as  being  excessive,  but  we  are  not  able 
to  say  that  it  is  in  excess  of  the  damages  sustained  by 
him. 

In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Mitchell,  87  Ky., 
327,  in  which  case  it  was  complained  that  the  amount  of 
damages  allowed  was  excessive,  this  court  said: 

**The  amount  allowed  seems  large.  It  is  so.  The 
fact,  however,  that  it  appears  high  to  us  does  not  au- 
thorize a  reversal.  "We  are  not  acting  as  a  jury,  and  it 
is  only  when  it  is  glaringly  excessive,  and  appears  at 
first  blush  to  have  resulted  from  passion  or  prejudice, 
that  we  can  interfere.  The  power  should  be  sparingly 
exercised,  and  only  in  extreme  cases.    This  is  the  policy 
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of  the  law,  and  reasonably  and  necessarily  so.  £t  is  dif- 
ficult, indeed  impossible,  to  measure  with  mathematical 
certainty  the  extent  of  some  of  the  elements  of  compen- 
satory damages.  The  law  has  confided  the  duty  to  the 
opinion  of  the  jury  as  the  best  means  of  arriving  at  their 
extent  even  approximately,  and  every  verdict  should  be 
regarded,  prima  facie,  as  the  result  of  the  exercise  of  an 
honest  judgment  upon  their  parf 

The  rule  adopted  in  this  jurisdiction  is,  that  a  new 
trial  will  not  be  granted  because  of  excessive  damages 
unless  the  damages  allowed  are  so  great  and  dispropor- 
tionate to  the  injury  received  as  to  strike  the  mind  at 
first  blush  as  having  resulted  from  passion  or  prejudice 
on  the  part  of  the  jury. 

Sub-section  4,  of  Section  340,  of  the  Civil  Code,  re- 
stricts the  court  from  interfering  with  the  verdict  of 
the  jury  on  account  of  the  amount  of  the  damages  al- 
lowed, to  such  cases  wherein  it  appears  that  the  damages 
allowed  were  given  under  the  influence  of  passion  or 
prejudice. 

There  was  evidence  before  the  jury  which  conduced 
to  show  that  the  piece  of  slate,  which  fell  from  the  roof 
of  the  mine,  a  distance  of  six  or  seven  feet,  was  prob-  * 
ably  five  feet  in  length,  two  and  one-half  feet  in  width, 
six  to  eight  inches  thick  in  the  center,  and  sloping  to  a 
feather  edge  at  the  sides,  and  that  from  the  force  of  the 
blow  upon  appellee's  back  he  was  crushed  down  to  the 
ground,  and  had  to  be  assisted  out  of  the  mine  by  two 
men,  one  holding  him  under  either  arm,  and  that  the 
physician  who  was  immediately  called  to  see  him  found 
several  sections  of  his  backbone  projecting,  and  thought 
it  necessary  to  give  him  the  heroic  treatment  of  having 
two  men  suspend  him,  one  holding  him  under  either  arm, 
and  one  pulling  down  by  his  feet  for  the  purpose  of 
causing  the  sections  of  the  backbone  to  readjust  them- 
selves ;  and  a  further  effort  was  made  by  the  physician 
to  accomplish  this  purpose  by  removing  the  clothing  of 
appellee  and  laying  him  upon  a  cot,  face  downwards, 
and  the  surgeon  placed  his  knee  against  the  projections 
in  the  backbone,  and,  taking  the  appellee  by  th'^  should- 
ers, pulled  him  upwards,  at  the  same  time  pressing  with 
his  knee  upon  the  projecting  sections  of  the  backbone. 
There  is  also  evidence  conducing  to  show  that  the  spinis 
processes  of  this  section  of  the  backbone  were  broken 
down  and  that  the  muscles  of  the  back  on  either  side  of 
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the  backbone  have  become  rigid  and  hardened  from  this 
injury;  that  the  lowei  limbs  of  appellee  had  become  be- 
numbed to  some  extent,  which  was  attributed  to  a 
pressure  upon  the  spinal  cord,  resulting  from  this  in- 
jury. 

There  was  also  evidence  conducing  to  show  that  the 
weight  of  appellee  had  been  reduced  by  reason  of  this 
injury  from  nearly  one  hundred  and  fifty  pounds,  at  the 
time  of  the  injury,  to  one  hundred  and  twenty-four 
pounds,  at  the  time  of  the  trial ;  that  he  suffered  a  great 
deal  from  the  disarrangement  of  the  proper  action  of 
his  kidneys  and  bowels,  and  other  things  he  suffered, 
which  his  evidence  attributed  to  the  result  of  the  injury, 
and,  among  other  things,  that  previous  to  and  at  the 
time  of  the  injury  he  was  a  stout  man,  and  able  to  earn 
some  four  or  five  dollars  per  day  at  his  occupation  as  a 
miner,  and  that  since  that  time  he  was  entirely  incapaci- 
tated from  doing  any  kind  of  physical  labor,  and  was 
stooped  in  his  person,  and  incapacitated  from  riding 
horseback,  all  of  which  things  he  attributed,  and  his  evi- 
dence conduces  to  show,  were  the  direct  and  proximate 
result  of  the  injury  received  by  him. 

While  there  was  evidence  from  appellant  contradict- 
ing this  evidence  for  the  appellee  in  a  good  many  de- 
tails, the  jury  heard  the  evidence  and  were  the  judges 
of  its  credibility,  and,  besides,  the  appellee,  with  his 
clothing  removed,  was  exhibited  to  the  jury,  who  had  a 
view  of  his  person  where  the  injury  was  received  upon 
his  body.  If  the  jury  believed  the  evidence  for  the  plain- 
tiff, they  had  a  sufficiency  upon  which  they  could  base 
their  verdict  as  to  all  of  the  questions  in  the  case,  and 
we  see  no  reason  to  indicate  that  their  verdict,  as  to  the 
amount  of  it,  was  the  result  of  passion  or  prejudice,  and 
at  first  blush  it  is  not  glaringly  disproportionate  to  the 
injury,  according  to  the  evidence  in  this  case. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the 
appellant  had  a  fair  trial,  and  the  judgment  is  afl&rmed. 


Ellswidc  V.  Ydlow  Poplar  Lumber  Company. 

(Decided  January  29,  1916.) 

Appeal  from  Pike  Circuit  Court. 

1.     Contracts — Sale  of  Timber— Action  to  Enforce.— Where  a   con- 
tract tor  the  sale  of  certain  trees  provided  that  they  were  to 
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be  Inspected  and  branded  by  the  purchaser's  agents,  the  fact 
that  such-  agents  inspected  and  branded  a  greater  number  of 
trees  than  the  contract  called  for  imposed  no  liability  on  the 
purchaser  other  than  that  called  for  by  the  contract 

2.  Contracts — Sale  of  Timber— Finding  of  Chancellor— Eyidence. — 
Evidence  held  to  sustain  the  finding  of  the  chancellor  fixing  the 
number  of  trees  covered  by  a  contract  for  the  sale  of  timber. 

3.  Action — Costs. — Where  plaintiff  recovered  on  every  substantial 
phase  of  the  case,  defendant  cannot  complain  that  he  was  required 
to  pay  half  the  costs. 

4.  Contracts — Certainty — Specific  Performance — ^Evidence. — ^Where  a 
contract  for  the  sale  of  certain  trees  provided  that  payment 
therefor  was  to  be  made  upon  inspection  and  branding  of  the 
trees  by  the  purchaser's  agents,  and  the  delivery  of  a  warranty 
deed  conveying  certain  rights  and  privileges  in  connection  with 
the  removal  of  the  timber,  evidence  examined,  and  held  that, 
the  number  of  trees  embraced  in  the  contract  being  accurately 
fixed,  the  chancellor  did  not  err  in  decreeing  specific  performance 
of  the  terms  of  the  contract. 

STRATTON  &  STEVENSON  and  J.  S.  CLINE  for  appellant. 

J.  M.  YORK  for  appellee. 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
COMMISSIONEB — ^AflSmiiiig. 

K.  B.  Ellswick  was  the  owner  of  the  timber  on  two 
tracts  of  land,  one  containinj?  1,000  acres,  located  in 
Pike  connty,  Kentucky,  and  the  other  containing  about 
50  acres,  and  located  in  Buchanan  county,  Virginia.  On 
April  16, 1912,  he,  by  written  contract,  sold  to  the  Yellow 
Poplar  Lumber  Company  all  the  timber  of  ceri:ain  speci- 
fied varieties  on  the  two  tracts  referred  to  that  were  not 
less  than  eighteen  inches  in  diameter  inside  the  bark, 
stump  high.  The  trees  were  to  be  inspected  and  branded 
by  representatives  of  the  lumber  company,  and  were  to 
be  paid  for  at  the  price  of  $1.50  a  tree,  on  completion  of 
the  inspection  and  branding,  and  on  delivery  of  a  gen- 
eral warranty  deed  conveying  certain  rights  and  privi- 
leges in  connection  with  the  removal  of  the  timber. 

The  lumber  company  paid  $2,500  on  the  purchase 
price.  It  claimed  that  only  5,319  trees  passed  under  the 
contract,  and  that  the  amount  of  the  purchase  price  at 
$1.50  a  tree,  was  $7,978.50.  It  then  tendered  to  Ellswick 
the  balance  of  the  purchase  price,  amounting  to  $5,478.50. 
Ellswick  refused  to  accept  this  sum  or  to  make  a  deed 
in  accordance  with  the  contract.  Thereupon,  the  lum- 
ber company  brought  tMs  action  for  specifio  perform- 
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ance.  During  the  progress  of  the  action  the  master 
commissioner  was  directed  to  go  npon  the  land  and  as- 
certain and  report  the  number  of  trees  that  were  within 
the  contract.  He  fixed  the  number  at  5,489.  Each  side 
excepted  to  the  report,  but  the  exceptions  were  over- 
ruled. On  final  hearing  specific  performance  was  de- 
creed, and  EUswick  given  a  judgment  for  $8,233.50,  sub- 
ject to  a  credit  of  $2,500  paid  August  27,  1912,  the  judg- 
ment to  become  effective  on  the  delivery  of  the  warranty 
deed  to  the  lumber  company  in  accordance  with  the 
terms  of  the  contract,  the  cost  to  be  equally  divided  be- 
tween the  parties.    EUswick  appeals. 

There  was  proof  to  the  effect  that  certain  represent- 
atives of  the  lumber  company  actually  branded  a  num- 
ber of  trees  not  only  in  excess  of  the  number  claimed  as 
correct  by  the  lumber  company,  for  which  a  tender  was 
made,  but  also  largely  in  excess  of  the  number  fixed  by 
the  report  of  the  commissioner,  and  it  is  claimed  that 
the  title  thereto  necessarily  passed  under  the  contract. 
In  other  words,  it  is  insisted  that  the  lumber  company 
is  absolutely  concluded  by  the  action  of  its  agents,  and 
that  it  should  pay  for  the  number  of  trees  inspected  and 
branded  by  them,  even  though  the  trees  did  not  come 
within  the  specifications  provided  in  the  contract.  This 
contention  cannot  be  sustained.  No  trees  other  than 
those  specified  in  the  contract  were  sold.  The  lumber 
company's  manager  instructed  its  agents  to  brand  only 
such  trees  as  were  eighteen  inches  in  diameter  inside  the 
bark,  stump  high.  They  were  not  authorized  to  brand 
any  other  trees.  The  mere  fact  that  they,  through  fraud 
or  error  of  judgment,  branded  trees  other  than  those 
they  were  authorized  to  brand  in  no  way  affected  the 
rights  of  the  parties  to  the  contract.  Suppose,  for  in- 
stance, the  trees  had  been  sold  for  a  lump  sum.  Could 
it  be  successfully  contended  that  EUswick  should  be  de- 
prived of  timber  not  included  in  the  contract  merely  be- 
cause the  company's  representatives  branded  such  tim- 
ber? We  think  not;  and  for  the  same  reason  no  liability 
other  than  that  imposed  by  the  contract  should  be  im- 
posed on  the  lumber  company  merely  because  its  agents 
branded  trees  not  covered  by  the  contract.  As  the  con- 
tract specifies  the  trees  that  were  sold,  the  rights  of  the 
parties  thereunder  depend  upon  its  terms,  and  not  on 
the  unauthorized  acts  of  the  agents  of  either.  Since  only 
those  trees  described  in  the  contract  were  sold  bv  Ells- 
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wick  and  purchased  by  the  lumber  company,  and  as  no 
satisfactory  reason  is  shown  for  changing  the  number 
reported  by  the  commissioner  and  approved  by  the  chan- 
cellor, we  see  no  reason  for  disturbing  the  judgment  on 
this  branch  of  the  case. 

The  court  did  not  err  in  giving  judgment  without  in- 
terest except  from  the  date  of  the  judgment.  The  trees 
were  not  to  be  paid  for  until  after  they  were  inspected 
and  branded  and  the  deed  was  delivered  to  the  lumber 
company,  and  no  deed  was  ever  tendered  prior  to  the 
bringing  of  the  action. 

It  is  next  insisted  that  no  costs  should  have  been 
adjudged  against  EUswick,  because  the  court  added  170 
trees  to  the  number  which  the  lumber  company  offered 
to  pay  for,  and  to  this  extent  he  was  successful  in  the 
action.  As  before  stated,  however,  EUswick  never  of- 
fered to  comply  with  the  contract,  either  on  the  basis 
of  the  offer  made  by  the  lumber  company,  or  on  any 
other  basis.  To  enforce  its  rights  the  lumber  company 
was  compelled  to  bring  suit.  It  succeeded  in  recovering 
on  every  substantial  phase  of  the  case.  Under  these  cir- 
cumstances, EUswick  might  with  propriety  have  been 
required  to  pay  the  entire  cost.  He  cannot,  therefore,- 
complain  that  he  was  required  to  pay  only  one-half  of 
the  cost. 

Lastly,  it  is  insisted  that  because  the  lumber  com- 
pany's agents  branded  trees  other  than  those  specified 
in  the  contract,  and  thus  created  a  confusion  as  to  the 
number  of  trees,  specific  performance  should  be  denied. 
Asa  matter  of  fact,  however,  there  is  no  confusion.  The 
trees  that  came  within  the  specifications  are  still  stand- 
ing. Their  number  was  a  matter  of  easy  ascertainment. 
All  that  was  necessary  was  to  inspect  and  count  them. 
This  service  was  accurately  performed  by  the  commis- 
sioner and  his  assistants.  Their  number  being  accur- 
ately fixed,  and  the  subject  matter  of  the  action  being 
thus  clearly  defined,  notwithstanding  the  alleged  con- 
fusion, specific  performance  was  properly  decreed. 

Judgment  affirmed. 
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Holman,  et  aL  v.  Parsons. 

(Decided  February  2,  1915.) 

Appeal  from  Mercer  Circuit  Court. 

1.  Forcible  Entry  and  Detainer— Possession — Title. — ^A  proceeding 
of  forcible  entry  involyes  only  the  posseesion  of  land;  the  title 
thereto  is  not  inyolved  in  any  way. 

2.  Forcible  B«ntiy  and  Detainer. — One  who  enters  upon  land  in  the 
actual  possession  of  another,  without  his  consent,  may  be  lemoTed 
by  a  writ  of  forcible  entry  and  detainer  though  the  right  of 
entry  was  in  him,  and  an  action  instituted  by  him  inyolving  the 
title  and  right  of  possession  was  pending. 

3.  Forcible  Entry  and  Detainer— Evidence— Possession. — ^In  a  forcl- 
ble  entry  proceeding  the  plaintiff  having  the  paper  title  may  put 
his  deed  in  evidence  to  show  the  extent  of  his  possession. 

E.  H.  GAITHE:r  tCT  appellants. 

C.  E.  RANKIN  for  appeUee. 

Opinion  of  the  Coubt  by  Chief  Justice  Milleb — 
Affirmiug. 

This  is  a  proceeding  of  forcible  entry  begun  by  ap- 
pellee, Sarah  J.  Parsons,  against  Joe  Hohnan  and  the 
other  appellants,  in  the  Mercer  County  Court,  and  finally 
tried  in  the  Mercer  Circuit  Court  The  judgment  in  each 
court  was  favorable  to  the  appellee.  The  defendants  ap- 
pealed. 

Appellant,  Joe  Hohnan,  is  the  only  child  of  Lettie 
Owens,  now  deceased;  the  other  appellants  are  the  sons 
of  Joe  Holman. 

Mrs.  Owens  owned  a  house  and  lot  in  McAfee,  Mer- 
cer county.  She  lived  in  part  of  the  house  and  rented 
the  other  portion  of  it  to  a  family  named  Smith.  That 
portion  occupied  by  Mrs.  Owens  was  furnished  and  con- 
sisted of  two  bed  rooms,  a  dining  room  and  a  kitchen. 
The  upper  part  of  the  house  was  furnished  by  her  ten- 
ants, with  the  exception  of  one  room  that  Mrs.  Owens 
reserved  as  a  storeroom. 

About  the  last  of  December,  1913,  leaving  her  tenants 
in  possession  of  the  house  and  lot  in  McAfee,  Mrs. 
Owens  was  taken  by  her  grandchildren  to  Oregon,  a 
village  seven  miles  distant,  for  a  visit.  She  was  very 
old  and  quite  feeble ;  and,  in  addition  to  these  infirmities, 
she  was  suffering  from  an  injury  to  her  hand  that  was 
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developing  blood  poisoning^  and  ultimately  caused  her 
death. 

After  Mrs.  Owens  had  remained  in  Oregon  about  a 
week)  she  became  restless  and  requested  her  grand- 
daughters to  take  her  back  to  McAfee,  which  they  did, 
one  driving  her  grandmother  in  her  own  buggy,  and  the 
other  granddaughter  following  in  another  buggy  to  take 
her  aster  back  home.    The  girls  were  mere  children. 

Before  leaving  Oregon,  it  was  understood  by  Mrs. 
Owens  and  her  son,  Joe  Holman,  that  as  soon  as  one  of 
his  boys  returned  from  taking  a  load  of  tobacco  to  Lex- 
ington he  would  go  to  his  grandmother's  house,  in  Mc- 
Afee, and  live  with  her  as  he  had  theretofore  done,  and 
take  care  of  her  stock,  which  consisted  of  a  cow  and  a 
horse.  When  Mrs.  Owens  reached  home  it  was  discov- 
ered that  her  tenants  had  deserted  the  premises ;  imd,  as 
the  children  who  had  accompanied  her  were  not  prepared 
to  remain,  one  of  them  procured  the  services  of  the  ap- 
pellee, Sarah  Jane  Parsons,  to  take  care  of  Mrs.  Owens 
until  her  son  Joe  could  be  notified  of  the  situation.  This 
occurred  on  a  Saturday.  On  the  next  day  Joe  Holman 
arrived  at  his  mother's  house  in  McAfee  and  found  her 
quite  ill,  and  attended  by  Mrs.  Parsons,  who  continued  in 
attendance  at  the  suggestion  of  Holman.  Mrs.  Parsons 
took  charge  of  the  premises,  keeping  house  for  herself 
and  Mrs.  Owens. 

On  Monday  Holman  was  called  by  a  business  engage- 
ment to  a  different  part  of  the  county  and  did  not  return 
until  Thursday.  On  the  same  day  two  of  the  Holman 
boys  came  to  their  grandmother's  house,  at  McAfee,  to 
live  with  their  grandmother,  in  accordance  with  the  ar- 
rangement above  referred  to.  Holman  and  his  children 
occupied  a  part  of  the  house;  and,  after  taking  one 
meal  with  Mrs.  Parsons,  they  commenced  housekeeping. 
The  next  day  the  boys'  sister  arrived  and  took  charge  of 
their  part  of  the  house. 

On  Saturday,  January  5, 1914,  Mrs.  Owens  died.  She 
was  buried  on  Sunday;  and  on  Monday  Mrs.  Parsons 
produced  a  deed  which  had  been  signed  by  Mrs.  Owens 
on  the  previous  Monday,  conveying  to  her  the  house  and 
lot  in  McAfee  in  which  they  were  then  living.  The  con- 
sideration recited  in  the  deed  was  the  undertaking  of 
Mrs.  Parsons  to  board  and  nurse  Mrs.  Owens  for  the 
rest  of  her  life.    Mrs.  Parsons  demanded  possession  of 
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that  portion  of  the  house  occupied  by  the  Hohnans,  and, 
upon  the  refusal  of  Hohnan  and  his  boys  to  surrender, 
she  ejected  them  by  means  of  a  forcible  detainer,  as 
above  stated. 

These  facts  having  been  shown,  the  court  instructed 
the  jury  to  find  for  the  plaintiff,  Mrs.  Parsons,  if  they 
believed  from  the  evidence  that  she  was  in  the  actual 
possession  of  the  property  in  question  at  the  time  the 
defendants  entered  it;  and  that  it  was  immaterial  how 
she  obtained  that  possession. 

Appellants  insist  that  the  proof  did  not  warrant  this 
instruction,  since  it  did  not  show  that  Mrs.  Parsons  ever 
had  actual  possession  of  the  property. 

The  proceeding  of  forcible  entry  involved  only  the 
possession  of  the  land ;  the  title  thereto  was  not  involved 
in  any  way.  It  matters  not  how  one  gains  possession 
of  land ;  he  is  entitled  to  hold  it  until  ousted  by  proper 
legal  proceedings. 

In  Young  v.  Young,  109  Ky.,  123,  the  court  said: 

''One  who  enters  upon  land  in  the  actual  possession 
of  another,  without  his  consent,  may  be  removed  by  a 
writ  of  forcible  entry  and  detainer,  though  the  right  of 
entry  was  in  him,  and  an  action  instituted  by  him  in- 
volving the  title  and  right  of  possession  pending. '^ 

Sub-section  1  of  Section  452  of  the  Civil  Code  of  Prac- 
tice defines  a  forcible  entry  to  be  **an  entry  without  the 
consent  of  the  person  having  the  actual  possession.^' 

There  is,  therefore,  no  question  here  except  that  of 
possession.  And,  although  it  may  develop  later,  in  some 
other  proceeding,  that  the  deed  to  appellee  was  without 
consideration,  or  a  lack  of  mental  capacity  may  be  shown, 
that  is  an  entirely  different  matter,  and  is  not  open  for 
adjudication  in  this  action.  McCormick  v.  McDowell, 
121  Ky.,  832;  Engle  v.  Tennis  Coal  Co.,  125  Ky.,  239. 

Appellee  offered  her  deed  in  evidence  to  show  the 
extent  of  her  possession,  and  it  was  properly  admitted 
for  that  purpose.    Willis  v.  Whayne,  142  Ky.,  194. 

But  there  was  other  evidence  tending  to  show  that 
Mrs.  Parsons  was  in  possession  of  the  property  as  owner 
at  the  time  the  forcible  entry  was  made.  It  is  true  this 
claim  by  Mrs.  Parsons  was  controverted  by  the  appel- 
lants, but  it  was  for  the  jury  to  determine  the  issue  be- 
tween them. 

As  the  instruction  rested  the  case  upon  the  actual 
possession  of  the  property  by  Mrs.  Parsons  at  the  time 
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the  appellants  entered  upon  it,  it  properly  gave  the  law 
of  the  case ;  and  there  being  evidence  to  sustain  the  ver- 
dict, it  will  not  be  disturbed. 
Judgment  aflSrmed. 


Pace's  Trustee  v.  Pace,  et  al. 

(Decided  February  2,  1915.) 

Appeal  from  Calloway  Circuit  Court. 

1.  Fraudulent  Conveyances — Transfers  and  Transactions  Invalid. — 
A  conveyance  without  consideration  is  void  as  to  existing  lia- 
bilities, but  not  as  to  debts  subsequently  created. 

2.  Fraudulent  Conveyances — ^Remedies  of  Creditors  and  Purchasers 
— ^Persons  Entitled  to  Assert  Invalidity. — Only  persons  who  are 
prejudiced  by  a  conveyance  alleged  to  be  fraudulent  may  call  its 
validity  into  question;  and  the  party  claiming  under  such  con- 
veyance may  Impeach  the  claim  of  the  attacking  creditor  and 
interpose  any  defense,  including  a  plea  of  the  statute  of  limita- 
tions, which  the  grantor  himself  might  have  Invoked  in  a  direct 
action  upon  the  claim;  the  effect  of  such  defenses  when  inter- 
posed by  the  grantee  being  to  deny .  prejudice  to  the  attacking 
creditor  resulting  from  the  conveyance  sought  to  be  Invalidated. 

J.  R.  GROGAN  and  A.  D.  THOMPSON  for  appellant. 

JOHN  RYAN  for  appellees. 

Opinion  of  the  Court  by  Judge  Hannah — ^AflSrming. 

In  1905  H.  H.  Pace  bought  a  tract  of  land  in  Callo- 
way county,  and  in  1908  he  conveyed  it  to  his  wife,  M.  E. 
Pace. 

Subsequently,  in  1909,  1910,  and  1911,  Pace  became 
involved  in  financial  difficulties,  and,  in  1912,  he  filed  a 
petition  in  bankruptcy,  and  was  duly  adjudicated  a 
bankrupt. 

The  trustee  of  the  estate  of  H.  H.  Pace  in  bank- 
ruptcy instituted  this  action  in  the  Calloway  Circuit 
Court  against  Mrs.  Pace  and  the  bankrupt,  seeking  to 
subject  the  tract  of  land  mentioned  to  the  payment  of 
Pace's  obligations.  At  the  August  term,  1913,  the  coi;irt 
rendered  a  judgment  declaring  the  conveyance  made  by 
Pace  to  his  wife  in  1908  only  constructively  fraudulent 
and  holding  it  valid  as  against  obligations  incurred 
after  its  execution,  but  that   being   without   consider- 
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ation,  it  was  invalid  as  against  obligations  created 
prior  to  its  execution.  The  court  directed  the  parties  to 
take  proof  relative  to,  and  ascertain  the  obligations  of, 
Pace  existing  in  1908  when  the  conveyance  was  executed. 

It  was  then  shown  that,  while  living  in  Tennessee, 
in  1898,  Pace  had  contracted  two  debts:  (1)  a  note  of 
$106.05,  executed  May  23,  1898,  and  an  open  account  for 
$11.04,  due  November  28,  1898;  and  these  were  all  the 
debts  Pace  owed  at  the  time  he  conveyed  the  land  to  his 
wife.  These  claims  had  been  filed  and  allowed  in  the 
bankruptcy  proceeding,  and  when  filed  herein  the  defend- 
ants pleaded  the  Tennessee  limitation  of  six  years. 

The  court  held  this  plea  sufficient  and  adjudged  that 
the  petition  be  dismissed,  and  the  plaintiff  appeals. 

1.  Appellant  trustee  contends  that  neither  Pace  nor 
his  wife  had  a  right  to  invoke  the  statute  of  limitations 
as  a  defense  against  the  attack  upon  the  conveyance 
made  by  Pace  to  Mrs.  Pace. 

As  to  Pace,  appellant  contends  that,  having  failed  to 
interpose  a  plea  of  the  statute  when  proof  of  claim  was 
filed  by  the  Tennessee  creditor  in  the  bankruptcy  pro- 
ceeding, he  will  not  be  permitted  to  do  so  in  this  action. 

It  has  been  held  that  a  claim  barred  by  the  statute 
of  limitations  is  not  a  provable  claim  within  the  pur- 
view of  the  Act  of  Congress  relating  to  bankruptcy. 
94  Fed.,  353;  95  Fed.,  804^  And  it  has  also  been  held 
that  it  is  the  duty  of  the  trustee  to  plead  the  statute  in 
behalf  of  the  other  creditors.  94  Fed.,  353;  118  Fed., 
670.  But,  whether  it  was  the  duty  of  the  bankrupt  or 
of  his  trustee  to  have  filed  exceptions  to  such  claim  when 
presented,  and  whether  the  bankrupt,  having  failed  to 
file  such  exceptions  in  the  bankruptcy  proceeding,  is 
estopped  from  interposing  such  plea  in  the  present 
action,  is  here  unnecessary  to  be  considered,  for  Mrs. 
Pace  as  grantee  in  the  deed  attacked  as  fraudulent  had 
an  unquestioned  right  to  invoke  the  statute  of  limitations 
in  respect  of  the  antecedent  liabilities  of  the  grantor,  as 
a  defense  to  the  action,  in  so  far  as  it  affected  her. 

2.  The  conveyance  from  Pace  to  his  wife,  as  the 
trial  court  properly  held,  was  voidable  only  as  against 
any  debts  which  the  grantor  owed  at  the  time  of  the  ex- 
ecution of  the  conveyance.  Dugan's  Ex'x  v.  Daugherty, 
146  Ky.,  187,  142  S.  W.,  242.  This  is  the  rule  where  the 
conveyance  is  without  consideration,  but  not  actually 
fraudulent. 
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3.  In  Yeend  v.  Weeks,  104  Ala-,  331,  16  So.,  165,  53 
A.  S.  B.,  50,  the  court  said: 

**Only  those  persons  whose  rights  are  interfered 
with,  who  are  injured  by  c5onveyances  alleged  to  be 
fraudulent,  have  the  right  to  interfere  to  set  them  aside. 
When  one  aggrieved  by  such  a  conveyance  calls  its  va- 
lidity in  question,  and  moves  to  set  it  aside,  the  parties 
claiming  under  the  gift  or  conveyance  may  dispute  his 
claim  by  demanding  that  he  shall  prove,  himself  to  be  a 
creditor  of  the  grantor  or  donor,  with  a  valid,  subsisting 
debt  against  him.'* 

That  the  grantee  in  a  conveyance  attacked  as  fraud- 
ulent may  impeach  the  pursuing  creditor's  claim  or  judg- 
ment and  interpose  any  defense  which  the  debtor  him- 
self could  have  invoked  in  a  direct  suit  against  him  upon 
the  claim,  including  the  defense  of  the  statute  of  limita- 
tions, has  been  established  in  the  following  authorities : 
Davis  V.  Davis,  20  Ore.,  78,  25  Pac,  140;  Miller  v.  Miller, 
23  Me.,  22,  39  A.  D.,  597;  Battle  v.  Eeid,  68  Ala.,  149; 
Lovelace  v.  Hutchinson,  106  Ala.,  417, 17  So.,  623;  Ward 
v.  Waterman,  85  Cal.,  488,  24  Pac,  930;  Hill  v.  Hilliard, 
103  N.  C,  34,  488,  9  S.  E.,  639;  McClenney  v.  McClen- 
ney,  3  Tex.,  192,  49  A.  D.,  738;  Harper  v.  Eaisin  Fertil- 
izer Company,  158  Ala.,  329,  48  So.,  589,  132  A.  S.  R., 
32;  20  Cyc,  428.    See  Gregory  v.  Lamb,  101  Ky.,  727. 

When  the  statute  of  limitations  is  invoked  by  the 
grantee  in  a  conveyance  attacked  as  fraudulent,  the 
plea  operates  to  deny  that  any  prejudice  resulted  to  the 
pursuing  creditor  by  reason  of  the  execution  of  the  con- 
veyance, and  thereby  challenges  his  right  to  attack  it. 

The  plea  of  the  statute  of  limitations  invoked  by  Mrs. 
Pace  being  valid,  there  remained  no  liabilities  as  against 
which  the  conveyance  to  her  was  fraudulent,  and  the 
trial  court  properly  dismissed  the  petition. 

Judgment  aflSrmed. 


Bates,  et  aL  V.  Northern  Coal  &  Coke  Company. 

(Decided  February  2,  1915.) 

Appeal  from  Letcher  Circuit  Court. 

Appeal— Subsequent  Appeals — Former  Decision  as  Law  of  the  Case 
in  General. — ^The  decision  of  the  Court  of  Appeals  upon  appeal 
is  the  law  of  the  case;  and  upon  a  subsequent  appeal  thereof, 
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the  principles  announced  in  the  former  opinion  are  not  open  to 
reargument.  The  opinion  on  former  appeal  is  controlling  upon 
the  Court  of  Appeals  to  the  same  extent  as  it  binds  the  trial  court 
on  remand. 

R.  O.  BRASHEARS  for  appellants. 

SMITH  &  COMBS  for  appeUee. 

Opinion  of  the  Court  by  Judge  Hannah — ^Affirming. 

This  is  an  action  instituted  in  the  Letcher  Circuit 
Court  to  enforce  the  specific  performance  of  a  contract 
for  the  sale  and  conveyance  of  the  coal  under  a  farm  in 
Letcher  county  owned  by  W.  J.  Bates. 

There  was  a  judgment  denying  the  relief  sought,  and 
the  plaintiff,  Northern  Coal  &  Coke  Company,  appealed 
therefrom.  Upon  appeal  the  judgment  was  reversed 
with  instructions  to  enter  a  judgment  specifically  enforc- 
ing the  contract.  See  Northern  Coal  &  Coke  Company 
V.  Bates,  146  Ky.,  624. 

Upon  the  return  of  the  case  to  the  trial  court,  the 
original  judgment  was  set  aside,  and  the  trial  court 
rendered  and  entered  a  judgment  in  conformity  with  the 
mandate  and  opinion  of  this  court.  From  that  judgment 
the  defendants  appeal. 

The  contentions  presented  by  the  appellants  herein 
are  in  the  nature  of  criticisms  of  the  propriety  of  the 
rulings  of  this  court  upon  the  former  appeal  rather  than 
of  the  judgment  which,  upon  remand  of  the  case,  was 
rendered  and  entered  by  the  trial  court  in  obedience  to 
the  mandate,  and  which  judgment  is  now  appealed  from. 

The  decision  of  this  court  upon  appeal  is  the  law  of 
the  case;  and  upon  a  subsequent  appeal  the  principles 
announced  in  the  former  opinion  are  not  open  for  re- 
argument.  The  opinion  upon  the  former  appeal  controls 
this  court  upon  a  subsequent  appeal  of  the  case  to  the 
same  extent  as  it  binds  the  trial  court  on  remand. 
Sanders  v.  Herndon,  128  Ky.,  347,  32  E.,  1362,  108  S. 
W.,  908;  White  v.  Ayer,  116  S.  W.,  349;  Foster-Milburn 
Co.  V.  Chinn,  137  Ky.,  834,  127  S.  W.,  476;  L.  &  N.  v. 
0 'Nan's  Admr.,  119  S.  W.,  1192. 

The  judgment  which  was  entered  upon  remand  of  the 
case  decreeing  specific  performance  of  the  contract  con- 
forms to  the  opinion  of  the  court  on  the  former  appeal. 

There  was  no  objection  saved  by  appellants  to  and 
is  now  no  appeal  from   the    proceedings    subsequently 
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had  in  the  trial  court  in  pursuance  to  and  in  execution 
of  the  judgment  decreeing  specific  performance;  but 
they  appear  in  the  record,  and  we  have  examined  them. 
They  appear  to  have  been  regular  and  in  conformity 
to  approved  principles  of  procedure.  In  fact,  appel- 
lants present  no  specific  objection  in  respect  thereof, 
and  complain  only  of  the  judgment  rendered  and  en- 
tered upon  remand. 

That  judgment  being  in  conformity  to  the  opinion  on 
the  former  appeal,  the  door  is  closed  to  a  further  enter- 
tainment of  the  questions  then  considered. 

Affirmed. 


Snively's  Trustee,  et  aL  v.  Snively. 

(Decided  February  2,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

1.  VnilB — Construction  of— Life  Estate. — ^Where  a  testatrix  devised 
to  her  granddaughter,  in  trust,  a  portion  of  her  estate,  with  the 
proTision  that  "ail  the  balance  of  said  portion  to  be  paid  over  to 
the  LottisYiUe  Trust  Company  and  held  by  said  company  in  trust 
for  the  use  and  benefit  of  Ella  Bull  Snively  during  her  life,  with 
power  to  dispose  of  same  by  her  last  will  and  testament,"  this 
gave  to  the  devisee  a  life  estate,  with  the  power  of  disposition, 
and  not  the  fee  in  the  estate  covered  by  the  devise. 

2.  Wills — Construction  of — ^Life  Estate — ^Power  of  Disposition. — 
When  the  estate  is  devised  for  life,  either  expressly  or  by  neces- 
sary inference  gathered  from  the  intention  of  the  testator  as 
expressed  in  the  will,  the  power  of  disposition  in  the  devisee  will 
not  ccmvert  the  estate  into  a  fee;  but  if  the  devise  ^oes  not  spe- 
cifically or  by  necessary  inference  create  a  life  estate,  the 
power  of  disposition  invests  the  devisee  with  the  fee,  and  these 
rules  apply  with  equal  force  whether  the  estate  is  given  imme- 
diately to  the  devisee  or  placed  in  the  custody  of  a  trustee  for 
his  benefit 

RANDOLPH  H.  BLAIN  for  appellants.  i 

McDERMOTT  &  Hay  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^Reversing. 

Mrs.  Mary  Bull,  in  the  second  and  third  clauses  of 
her  last  will,  provided  as  follows : 
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*'Item  Second.  I  hereby  direct  my  executor  to  con- 
vey or  cause  to  be  conveyed  to  the  Louisville  Trust 
Company,  trustee,  for  the  use  and  benefit  of  my  daugh- 
ter, Mary  D.  Creamer,  my  house  and  lot  and  all  of  the 
household  and  kitchen  furniture  therein,  being  No.  2440 
Park  Place,  Louisville,  Kentucky,  for  and  during  the 
life  of  my  said  daughter,  Mary  D.  Creamer,  usually 
known  as  Mary  D.  Snively,  and  the  remainder,  at  her 
death,  to  be  held  by  the  Louisville  Trust  Company  in 
trust  for  my  said  granddaughter,  Ella  Bull  Snively,  with 
full  power  to  my  said  granddaughter,  Ella  Bull  Snively, 
to  dispose  of  said  real  estate  by  her  last  will  and  testa- 
ment, and  the  said  Louisville  Trust  Company  shall  keep 
all  taxes,  insurance  and  repairs  on  said  real  estate  paid. 

''Item  Third.  I  direct  my  executor  to  pay  to  the 
Louisville  Trust  Company,  in  trust  for  my  grand- 
daughter, Ella  Bull  Snively,  the  net  amount  of  my  policy 
in  the  Equitable  Life  Insurance  Company,  amounting  to 
about  $5,000.  The  same  to  be  held  by  the  Louisville 
Trust  Company  for  my  granddaughter,  she  to  receive 
the  net  income  from  same  until  she  is  thirty  years  of  age, 
at  which  time  she  is  to  receive  the  principal  sum  free  of 
trust.'' 

In  the  fourth  clause  the  testatrix  directed  that  the 
remainder  of  her  estate  be  divided  into  three  parts,  one 
portion  going  to  Robert  F.  Bull,  another  to  Mrs.  Creamer 
and  her  children,  and  the  other  to  Edward  BulPs  chil- 
dren. 

In  the  fifth  paragraph  she  provided  that  *'I  direct 
my  executor  to  dispose  of  the  second  portion  above  re- 
ferred to  as  follows:  To  pay  to  my  daughter,  Ella  G. 
Sevier,  the  sum  of  two  thousand  dollars  in  cash,  to  my 
daughter,  lyfary  D.  Snively-Creamer,  the  sum  of  five  hun- 
dred dollars  cash,  and  to  my  grandson,  John  Bull 
Snively,  two  hundred  dollars.  These  amounts  to  be  paid 
as  soon  after  my  death  as  practicable. 

**A11  the  balance  of  said  portion  to  be  paid  over  to 
the  Louisville  Trust  Company  and  held  by  said  company 
in  trust  for  the  use  and  benefit  of  Ella  Bull  Snively  dur- 
ing her  life,  with  power  to  dispose  of  same  by  her  last 
will  and  testament.'* 

And  in  a  codicil  she  made  this  provision:  "Having 
bequeathed  to  my  grandchild,  Ella  Bull  Snively,  a  life 
interest  in  my  present  residence.  No.  2440  Park  avenue, 
after  the  death  of  her  mother,  Mrs.  Mary  D.  Snively, 
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it  is  my  will  that  said  Item  Two  of  the  above  will  be 
amended  as  follows,  to-wit: 

''That  if  my  said  grandchild,  Ella  Btill  Snively, 
should  leave  any  children,  this  house  and  lot  shall  de- 
scend to  said  children  upon  her  death.  If  she  should 
leave  no  children  surviving  her,  she  may  dispose  of  the 
same  by  last  will  and  testament  to  any  of  my  descend- 
ants, but  she  shall  have  no  right  to  dispose  of  the  said 
house  and  lot  to  strangers  or  any  other  persons  other* 
than  some  of  my  lineal  descendants.'' 

In  the  division  of  the  property  as  directed  in  clause 
four,  there  was  paid  to  the  Louisville  Trust  Company, 
as  trustee  of  Ella  Bull  Snively,  $5,650.  Some  time  after 
this  division  and  payment  Ella  Bull  Snively,  in  the  liti- 
gation pending  about  the  settlement  of  the  estate,  as- 
serted, in  a  pleading  filed  for  that  purpose,  the  claim 
that  under  the  will  she  was  entitled  to  the  property  de- 
scribed in  clause  five  of  the  will  in  fee  simple,  and  she 
asked  that  the  trustee  be  required  to  deliver  the  same  to 
her  free  of  any  trust. 

The  question  at  issue  coming  up  on  a  demurrer  to 
the  pleading  of  Ella  Bull  Snively,  the  chancellor  held 
that  she  took  the  fee  in  this  estate  and  entered  a  judg- 
ment that  "all  the  property,  including  money,  notes, 
bonds,  securities  and  choses  in  action  now  held  by  the 
Louisville  Trust  Company  as  trustee  for  the  said  Ella 
Bull  Snively  under  item  five  of  the  will  of  said  Mary  A. 
Bull  rightfully  belongs  to  said  Ella  Bull  Snively,  un- 
conditionally, absolutely,  and  in  fee  simple,  and  that  the 
trust  in  said  Louisville  Trust  Company  under  said  wUl 
was  a  dry  trust  and  not  enforcible,  and  that  the  said 
Ella  Bull  Snively  recover  of  the  Louisville  Trust  Com- 
pany, trustee,  free  of  said  trust,  all  money,  notes,  bonds, 
stocks,  and  choses  in  action  now  held  by  said  Trust  Com- 
pany in  trust  for  her;  to  have  and  to  hold  in  fee  simple 
and  free  of  any  trusf 

Complaining  of  this  judgment,  the  Trust  Company 
prosecutes  this  appeal,  insisting  that  under  the  will  Ella 
Bull  Snively  took  only  a  life  estate  in  the  property  de- 
scribed in  clause  five,  with  power  to  dispose  of  the  same 
by  her  last  will  and  testament. 

It  will  be  observed  that  there  is  no  devise  over  after 
the  death  of  Ella  Bull  Snively,  and  therefore  it  is  further 
insisted  by  counsel  for  appellant  that  if  she  should  die 
without  having  disposed  of  her  property  by  her  last  will 
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and  testament,  the  estate  would  vest  in  the  legal  heirs 
of  the  testatrix,  and,  consequently,  having  a  contingent 
interest  in  this  estate,  these  heirs  were  necessary  par- 
ties to  this  suit* 

This  alleged  defect  in  parties  is  not,  however,  very 
material,  because  if  the  estate  was  left  in  the  hands  of 
the  trustee  and  Ella  Bull  Snively  took  only  a  life  estate 
and  did  not  dispose  of  it  by  will,  it  would  go  to  these 
heirs,  and  if  she  took  the  fee,  that  would  dispose  of  the 
interest  of  the  heirs,  and  so  the  issue  raised  by  the  trus- 
tees presents  fully  every  defense  to  the  claim  of  Ella 
Bull  Snively  that  could  have  been  presented  if  the  heirs 
had  been  made  parties. 

The  real  question  in  the  case  is,  did  Ella  Bull  Snively 
take  a  fee  or  only  a  life  estete  with  power  of  disposition? 

It  would  appear  from  the  reading  of  clause  five  that 
the  testatrix  intended  to  do  two  things  in  respect  to  the 
estate  given  to  Ella  Bull  Snively,  namely,  to  give  her  the 
use  and  benefit  of  the  fund  during  her  life,  and  also  the 
power  to  dispose  of  it  by  will.  This  is  the  ordinary  and 
natural  meaning  that  we  think  should  be  given  to  the 
words  used  by  the  testatrix  in  the  last  paragraph  of  this 
clause.  There  is  no  substantial  diflference  in  respect  to 
t^e  title  vested  in  Ella  Bull  Snively  by  clause  two  and 
clause  five.  One  of  these  clauses  relates  to  real  prop- 
erty and  one  to  personal  estate,  but  in  each  of  them  it 
is  provided  that  the  estate  given  should  be  held  in  trust 
for  Ella  Bull  Snively  with  power  to  dispose  of  the  same 
by  will.  It  is  true  that  in  clause  two  the  trustee  is  di- 
rected to  keep  all  taxes,  insurance  and  repairs  paid  on 
the  real  property  therein  disposed  of,  while  in  clause 
five  there  is  no  particular  direction  given  to  the  trustee 
describing  its  control  over  the  property  or  its  duties. 
But  the  fact  that  the  trustee  was  directed  in  clause  two 
to  pay  taxes,  insurance  and  for  repairs  does  not  really 
add  anything  to  either  the  duty  or  power  of  the  trustee, 
because  the  law,  in  the  absence  of  this  direction,  would 
impose  the  performance  of  these  duties. 

If  the  words  ''during  her  life''  had  not  been  inserted 
and  clause  five  had  read  that  the  property  was  to  be  held 
*'by  said  company  in  trust  for  the  use  and  benefit  of 
Ella  Bull  Snively,  with  power  to  dispose  of  same  by  her 
last  will  and  testement,*'  then  the  construction  of  this 
clause  would  be  controlled  by  the  rule  announced  in  Con- 
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stantine  v.  Moore,  23  Ky.  L.  R,  369.    In  that  case  the 
will  read : 

*'In  consideration  of  the  love  and  affection  lb  e 
for  my  beloved  wife,  I  give  and  bequeath  unto  her  all 
my  property  I  may  die  possessed  of,  of  every  descrip- 
tion, real,  personal  and  mixed,  to  have  the  same  for  her 
benefit,  to  control  the  same  during  her  life  as  she  may 
see  proper,  free  from  the  claim  of  every  person  or  per- 
sons, and  to  dispose  of  the  same  as  she  may  see  proper 
at  her  death."  And  the  court  said  that  the  testator, 
having  given  the  fee  in  the  first  of  the  clause,  the  words 
*'to  control  the  same  during  her  life  as  she  may  see 
proper,  free  from  the  claim  of  every  person  or 
persons,  and  to  dispose  of  the  same  as  she  may  see 
proper  at  her  death/'  were  merely  explanatory  of  the 
preceding  part  of  the  clause ;  that  these  words  were  not 
a  qualification  of  the  fee  already  given,  but  were  added 
to  make  sure  the  preceding  clause  would  not  be  misun- 
derstood. But  here  the  will  expressly  provides  that  the 
devisee  shall  only  have  the  estate  *' during  her  life,  with 
power  to  dispose  of  same  by  will.'' 

In  Bobbins  v.  Bobbins,  10  Ky.  L.  B,,  209,  the  testator 
directed  his  executor  to  sell  his  Chicago  property  as 
soon  as  he  thought  advisable  for  the  interest  of  his  wife, 
and  when  sold  directed  'Hhat  he  forthwith  invest  the 
proceeds  of  said  sale  in  United  States  bonds,  in  the  name 
of  said  wife,  and  for  her  benefit.  She  will,  at  no  time, 
loan  any  of  the  proceeds  of  said  sales  of  said  real  es- 
tate to  any  person  or  persons  whatever,  but  is  to  have 
the  interest  on  said  bonds  to  use  as  she  may  desire."  In 
another  clause  he  directed  that  if  the  Chicago  estate  was 
not  sold  that  the  rents  were  to  go  to  his  wife  to  use  as 
she  might  desire.  In  holding  that  the  wife  took  the  fee 
and  not  a  life  estate,  the  court  said  that  it  was  mani- 
fest from  the  reading  of  the  entire  will  that  the  testa- 
tor's intention  was  to  dispose  of  his  whole  estate,  and 
there  was  no  indication  of  any  purpose  on  his  part  to 
limit  the  estate  of  his  wife,  there  being  no  children,  to  a 
life  estate. 

The  essential  difference  between  fliat  case  and  this 
lies  in  the  fact  that  here  the  testatrix  expressly  provides 
that  the  devisee  shall  hold  the  estate  ^* during  her  life." 

The  case  of  Fristoe  v.  Laytham,  18  Ky.  L.  B.,  157, 
can  hardly  be  regarded  as  authority  for  the  proposition 
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asserted  by  counsel  for  appellee  in  this  case,  as  it  ap- 
pears from  the  opinion  that  the  parties  interested  in 
the  construction  of  the  will  consented  that  it  disposed  of 
the  fee  and  not  a  life  estate. 

In  Drye  v.  Cunningham,  Medley  &  Co.,  24  Ky.  L.  E., 
2500,  the  testator  by  his  will  gave  certain  property  to 
his  wife  for  life  with  remainder  to  his  daughters,  one 
of  whom  was  Susan  Tucker,  and  provided  that  the  share 
of  Susan  Tucker  should  be  placed  in  the  hands  of  a 
trustee  to  manage  and  control  the  same  and  pay  over  to 
her  annually  the  interest,  and  the  court  held  that  there 
being  nothing  in  the  will  to  indicate  a  purpose  on  the 
part  of  the  testator  to  limit  the  estate  of  Mrs.  Tucker 
in  the  property  placed  in  the  hands  of  the  trustee  to  a 
life  estate,  and  that  she  took  the  fee,  saying:  ^^The 
fund  was  placed  in  the  hands  of  a  trustee  for  its  protec- 
tion from  her  improvidence  or  that  of  her  husband,  but 
nothing  further  was  provided.  •  •  •  The  creation  of 
the  trust  did  not  change  the  character  of  the  estate  de- 
vised to  Mrs.  Tucker.  It  was  her  property,  held  in  trust 
for  her.''  A  similar  ruling  was  in  effect  made  in  Beu- 
ling  V.  Reuling,  137  Ky.,  637. 

In  the  case  of  McCallister  v.  Bethel,  97  Ky.,  1,  the 
question  arose  as  to  the  proper  construction  of  a  clause 
in  the  will  of  Ben  Talbot  in  which  he  devised  certain 
property  to  John  McCallister  in  trust  for  Joseph  Mc- 
Callister with  the  provision  that  if  Joseph  McCallister 
left  surviving  him  no  children  it  should  go  to  any  per- 
sons to  whom  Joseph  might  will  it.  Joseph  died  in- 
testate and  without  children,  and  the  court,  in  holding 
that  he  took  the  fee  in  the  property  devised,  said: 

"There  is  no  expression  or  word  used  which  re- 
quires the  trustee  to  give  Joseph  the  rents  during  his 
life,  so  as  to  indicate  an  intention  upon  the  part  of  the 
testator  that  he  was  to  have  only  a  life  estate  in  the  land. 
It  is  perfectly  manifest  from  the  will  that  the  testator 
knew  how  to  create  a  life  estate  in  a  devisee.  •  •  • 
Had  he  intended  that  Joseph  should  only  take  a  life 
estate  in  the  farm,  he  would  have  said  so,  as  he  did  in 
the  case  of  his  daughter.  •  •  •  Having  given  Joseph 
the  fee,  it  was  wholly  unnecessary  for  the  testator  to 
emphasize  the  fact  by  trying  to  confer  upon  him  the 
right  to  will  the  farm  to  whomsoever  he  pleased.  The 
right  to  so  dispose  of  the  farm  was  incident  to  the  es- 
tate which  the  testator  gave  hiTp^  and  no  further  words 
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were  necessary  to  be  employed  to  enable  him  to  do  so, 
unless  he  had  bodily  heirs." 

In  Cropper  v.  Bowles,  150  Ky.,  393,  the  property  in 
question  was  given  to  Mrs.  Bowles  **to  be  her  sole  and 
separate  estate,  free  from  the  debts  and  control  of  her 
husband,  or  any  husband  she  may  ever  have,  with  the 
right  to  dispose  of  same  by  last  will  and  testament  or 
writing  in  the  nature  thereof,  but  without  power  to 
mortgage  or  otherwise  to  encumber  or  to  sell  or  convey 
the  same  during  her  life."  The  court  held  that  Mrs. 
Bowles  took  the  fee,  and  that  the  restraint  upon  the 
alienation  of  the  estate  was  void ;  but  it  will  be  observed 
that  here  the  grantor,  without  limitation,  except  in  re- 
spect to  the  restraint  on  alienation  referred  to,  conveyed 
the  estate  in  fee,  nowhere  indicating  a  purpose  that  it 
should  be  for  life. 

Turning  now  to  the  other  line  of  cases  relied  on  in 
support  of  the  proposition  that  under  the  will  Ella  Bull 
Snively  took  only  a  life  estate  in  this  fund,  it  appears 
that  in  McCuUough  v.  Anderson,  90  Ky.,  126,  the  tes- 
tator devised  his  property  to  his  wife  in  a  clause  read- 
ing, **To  my  most  precious  and  well  beloved  wife  I  give, 
during  her  life,  all  my  estate,  real  and  personal,  whether 
in  possession  or  in  action,  with  full  and  ample  authority 
to  dispose  of  the  whole  of  it  as  she  pleases.  At  her  death, 
if  she  should  not  have  previously  made  a  testamentary 
distribution  of  all  remaining  undisposed  of  by  her,  I 
desire  that  such  remainder  shall  be  distributed  as  herein 
directed.''  On  the  death  of  the  wife,  who  had  not  made 
any  disposition  of  a  large  part  of  the  estate,  a  contro- 
versy came  up  as  to  whether  she  took  the  fee  or  a  life 
estate,  and  the  court  held  that  the  wife  took  only  a  life 
estate  with  the  power  of  disposition,  which  she  had 
failed  to  exercise,  laying  down  the  general  rule,  that  has 
since  been  consistently  followed,  that  *4f  the  estate 
is  given  or  devised  generally  or  indefinitely  with  power 
of  disposition,  it  passes  a  fee,  but  when  the  devisor  or 
grantor  owning  the  fee  gives  to  the  first  taker  an  estate 
for  life,  with  the  power  to  dispose  of  the  fee,  no  greater 
estate  is  vested  in  the  first  taker  than  that  carved  out 
of  the  fee  and  vested  in  him  by  the  devisor  or  grantor 
He  is  given  a  life  estate  in  express  terms,  and  the  fail- 
ure to  exercise  the  power  gives  to  the  remainderman  the 
fee,  because  no  disposition  having  been  made  of  it  by 
the  life  tenant,  he  takes  under  the  will  or  conveyance. 
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•  •  *  Now,  if  the  testator  had  intended  to  vest  the 
wife  with  the  fee,  or  to  give  her  the  absolute  estate,  with- 
out any  limitation,  it  could  have  been  readily  expressed, 
and  there  would  have  been  no  necessity  for  carving  a 
life  estate  out  of  the  fee,  and  then  conferring  upon  the 
life  tenant  the  power  to  pass  the  fee  by  deed  or  will,  if 
she  desired  to  do  so.  The  provision  of  the  will  giving 
the  wife  this  power  shows  that  upon  its  exercise  alone 
could  the  wife  pass  the  fee,  so  as  to  defeat  the  objects 
of  the  testator's  bounty,  designated  to  take  the  re- 
mainder.'^  Payne  v.  Johnson,  95  Ky.,  175;  McCallister 
V.  Bethel,  97  Ky.,  1. 

Running  through  the  many  cases  construing  provis- 
ions in  wills  like  the  one  here  in  question  there  will  be 
found  the  distinction  that  when  the  estate  is  devised 
for  life,  either  expressly  or  by  necessary  inference  gatii- 
ered  from  the  intention  of  the  testator  as  expressed  in 
the  will,  the  power  of  disposition  in  the  devisee  will  not 
convert  the  estate  into  a  fee,  but,  if  the  devise  does  not 
specifically  or  by  necessary  inference  create  a  life  es- 
tate, the  power  of  disposition  invests  the  devisee  with 
the  fee,  and  these  rules  apply  with  equal  force  whether 
the  estate  is  given  immediately  to  the  devisee  or  placed 
in  the  custody  of  a  trustee  for  his  benefit 

In  this  will  we  think  the  testatrix  manifested  very 
clearly  her  purpose  to  limit  the  estate  to  a  life  estate, 
or  else  she  would  not  have  used  the  words  *^  during  her 
life.*'  If  the  testatrix  had  not  intended  to  limit  the  es- 
tate to  a  life  estate  with  the  power  of  disposition,  it  is 
diflScult  to  understand  why  these  words  were  inserted 
in  the  will.  That  they  were  not  used  by  inadvertence 
or  mistake,  or  through  ignorance  of  their  meaning,  is 
shown  by  the  care  with  which  the  entire  will  was  pre- 
pared and  the  clearness  with  which  the  testatrix  dis- 
posed of  her  estate  and  the  appropriateness  of  the  words 
used  in  giving  the  fee  and  lesser  estate  to  different  de- 
visees. The  will  provides  in  express  terms  that  the 
trustee  **  shall  hold  the  estate  in  trust  for  the  use  and 
benefit  of  Ella  Bull  Snively  during  her  life,''  and  if  the 
estate  should  be  taken  out  of  the  hands  of  the  trustee 
and  turned  over  to  the  devisee,  this  would  be  doing,  as 
it  seems  to  us,  what  the  testatrix  expressly  directed 
should  not  be  done. 

This  conclusion,  which  results  in  holding  that  Ella 
Bull  Snively  did  not  take  the  fee  but  only  a  life  estate 

Digitized  by  VjOOQIC 


I.  O.  E.  Co.  V.  Scheible.  469 

with  power  of  disposition,  makes  it  unnecessary  to  con- 
sider the  other  question  raised,  that  the  will  created  what 
is  known  as  a  dry  or  passive  trust 

Wherefore,  the  judgment  is  reversed,  with  direc- 
tions to  enter  a  judgment  in  conformity  with  this 
opinion. 


Illinois  Central  Railroad  Onnpany  v.  Scheible. 

(Decided  February  2,  1915.) 

Appeal  from  Hardin  Circuit  Court 

1.  Railroads — Fires — Instructions. — ^An  instruction  teUing  the  jury 
that  "they  should  find  for  the  plaintiff  if  they  believed  from  the 
eYidence,  either,  that  said  engine  was  not  equipped  with  the 
best  or  most  approved  screen  or  spark-arrester  in  practical  use 
and  in  perfect  order,  or  that  the  engine  in  question  was  operated 
by  defendant's  agents,  servants  and  employes  in  a  careless  and 
negligent  manner,  and  thereby  sparks  from  said  engine  were 
thrown  upon  the  house  which  was  burned,  and  set  it  upon  fire 
and  destroyed  it/'  was  not  objectionable. 

2.  Railroads — Fires — ^Evidence. — ^Direct  evidence  is  not  indispensable 
to  a  recovery  in  this  class  of  cases.  Circumstantial  evidence  is 
equally  as  sufficient  as  direct  evidence  would  be  when  the  circum- 
stancial  evidence  connects  the  sparks  from  the  passing  train 
with  the  fire. 

TRABUE,  DOOLAN  &  COX  and  WILLIAMS  &  HANDLEY  for 
appellant.  ^ 

GEORGE  HOLBERT  and  STANLEY  A.  BERRY  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^AflSrming. 

This  is  a  suit  to  recover  damages  for  the  value  of 
a  house  alleged  to  have  been  destroyed  by  fire  started 
by  sparks  from  one  of  the  railroad  company's  engines. 
There  is  nothing  about  the  case  to  take  it  out  of  the 
usual  class  of  cases  of  this  character.  The  law  con- 
trolling the  rights  and  liabilities  of  the-  parties  is  so  well 
settled  that  there  was  hardly  any  room  for  error  to  be 
committed,  and  so  far  as  the  law  of  the  case  is  con- 
cerned no  error  prejudicial  to  the  substantial  rights  of 
the  railroad  company  appears  in  the  record. 

The  court  told  the  jury  that  ''they  should  find  for 
the  plaintiff  in  this  action  if   they   believed   from   the 
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evidence^  either,  that  said  engine  was  not  equipped  with 
the  best  or  most  approved  screen  or  spark  arrester  in 
practical  use  and  in  perfect  order,  or  that  the  engine  in 
question  was  operated  by  defendant's  agents,  servants 
and  employes,  then  in  charge  of  it,  in  a  careless  and  neg- 
ligent manner,  and  thereby  a  spark  or  sparks  from  said 
engine  was  thrown  upon  the  house  which  was  burned, 
and  set  fire  to  said  house,  thereby  destroying  same.'' 

This  instruction  is  criticised  because  it  put  upon  the 
railroad  company  the  duty  of  using  the  best  or  most 
approved  screens  or  spai:k  arresters  in  practical  use 
and  in  perfect  working  order.  The  instruction  given  is 
the  one  that  was  approved  by  this  court  in  C.  &  0.  By. 
Co.  V.  Richardson,  99  S.  W.,  642,  30  Ky.  L.  E.,  786. 

In  K  &  N.  B.  E.  Co.  v.  Guttman,  143  Ky.,  235,  an  in- 
struction telling  the  jury  that  it  was  the  duty  of  the 
railroad  company  **to  furnish  its  engines  with  the  best 
screens  or  spark  arresters  known  to  science  in  practical 
use  for  preventing  the  escape  of  sparks,"  was  approved, 
and  there  is  no  substantial  difference  between  the  two  in- 
structions. The  wording  is  different,  but  the  idea  in  both 
of  them  is  the  same,  as  each  of  them  put  on  the  company 
the  duty  of  equipping  its  engines  with  the  best  screens 
or  spark  arresters  in  practical  use. 

The  use  of  the  words  **and  in  perfect  order"  is  criti- 
cised, but  we  do  not  think  this  criticism  is  well  founded. 
It  is  as  much  the  duty  of  the  company  to  keep  its  screens 
in  order  as  it  is  tq  use  the  best  or  most  approved  type, 
and  if  the  screen  is  the  best  or  most  approved  screen  in 
practical  use,  this  would  necessarily  imply  that  it  was 
in  perfect  order^  for,  if  it  was  not  in  such  order,  it  would 
not  be  the  best  or  most  approved  screen  in  practical  use. 

The  principal  grounds  relied  on  for  reversal  are  that 
the  evidence  did  not  show  that  the  fire  started  from  a 
spark  that  escaped  from  an  engine,  or  that  the  train  was 
carelessly  or  negligently  handled  or  operated,  or  that 
the  engine  was  not  equipped  with  the  kind  of  spark  ar- 
rester required. 

The  evidence  shows  that  the  house  that  was  destroyed 
was  situated  some  80  or  90  feet  from  the  track;  that  the 
weather  was  dry  and  the  wind  blowing  from  the  track 
in  the  direction  of  the  house;  that  the  fire  was  discov- 
ered in  the  roof  of  the  house  about  twenty  minutes  after 
the  engine  passed  that  it  is  charged  set  the  house  on  fire ; 
that  the  fire  was  discovered  shortly  after  nine  o'clock 
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and  there  had  been  no  fire  of  any  kind  about  the  house 
that  morning  except  a  small  wood  fire  that  was  made  in 
the  stove  between  six  and  seven  o'clock  for  the  purpose 
of  getting  breakfast,  and  which  had  died  out  about 
seven  o'clock,  or  very  soon  after  breakfast  was  over. 
There  was  also  evidence  that  this  engine  and  other  en- 
gines had  been  throwing  out  live  sparks  within  a  few 
days  previous  to  this  and  that  these  sparks  had  set  fire 
to  grass  and  weeds  in  the  vicinity  of  the  house  that  was 
burned. 

There  is  no  direct  evidence  that  sparks  from  the  en- 
gine of  the  train  that  passed  a  few  minutes  before  the  fire 
was  discovered  set  the  house  on  fire,  but  direct  evidence 
is  not  indispensable  to  a  recovery  in  this  class  of  cases. 
Circumstantial  evidence  is  equally  as  sufficient  as  direct 
evidence  would  be  when  the  circumstantial  evidence  con- 
nects the  sparks  from  the  passing  train  with  the  fire. 
It  would  be  an  exceedingly  difficult  and  in  many  cases 
an  impossible  thing  for  the  owner  of  property  destroyed 
by  fire  to  show  by  direct  and  positive  evidence  that  the 
fire  was  started  by  sparks  from  a  passing  engine.  In  the 
night  time  live  sparks  falling  from  engines  are  very 
discernible,  but  in  the  day  time  live  sparks,  although  of 
sufficient  heat  to  set  fire  to  dry  material,  cannot  well  be 
seen  by  the  naked  eye  as  they  come  from  the  smoke- 
stack of  the  engine,  and  yet  in  many  cases,  including  this 
one,  circumstantial  evidence  leaves  little  room  for  doubt 
as  to  the  origin  of  the  fire. 

Several  witnesses,  who  were  in  or  about  the  house 
at  all  times  during  the  morning  of  the  fire  and  preced- 
ing it,  testified  very  clearly  and  directly  and  without 
contradiction  that  there  was  no  fire  in  or  about  the 
house  from  which  the  fire  that  destroyed  it  could  have 
been  started.  Accepting  as  true  the  statements  of  these 
witnesses,  as  the  jury  had  a  right  to  do,  and  as  we  may 
well  assume  they  did,  it  is  apparent  that  the  fire  must 
have  originated  from  some  outside  source,  and  under 
the  evidence  there  was  only  one  source  from  which  it 
could  have  started,  and  that  was  this  passing  engine. 

A  witness  testifies  that  on  the  day  before  this  fire  a 
fire  was  started  near  this  house  by  this  identical  engine, 
and  there  is  abundant  evidence  in  the  record  that  within 
a  short  time  before  this  fire  a  number  of  fires  were 
started  in  the  neighborhood  of  this  house  by  passing 
trains. 
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The  ease  of  C,  N.  0.  &  T.  P.  R.  Co.  v.  SadievDle  Mill- 
ing  Co.,  137  Ky.,  568,  is  relied  on  by  counsel  for  appel- 
lant as  authority  for  the  proposition  that  the  evidence 
in  this  case  was  not  sufficient  to  take  it  to  the  jury.  But 
in  that  case  the  court  said: 

*'In  the  case  under  consideration  no  one  saw  any  of 
appellant ^s  trains  pass  by  on  the  night  of  the  fire;  no 
one  testified  as  to  sparks  coming  from  them;  •  ♦  ♦ 
there  is  not  even  testimony  to  the  effect  that  othet  fires 
had  been  started  by  appellant's  engines  near  this  point, 
shortly  before  or  after  the  fire.*' 

The  case  of  Louisville  &  Nashville  R.  R.  Co.  v.  Ham- 
burg-Bremen Fire  Ins.  Co.,  152  Ky.,  510,  is  also  relied 
on  for  the  same  purpose,  but  in  that  case  the  court  said : 
'*  There  was  not  only  no  evidence  that  any  one  of  the 
locomotives  of  the  trains  emitted  sparks,  but  there  was 
no  evidence  going  to  show  that  the  particular  engine  on 
any  one  of  these  trains  had,  -a  short  time  before  or  after 
the  fire,  emitted  sparks.  While  it  may  be  true  that  the 
fire  in  the  stove  was  out,  the  weight  of  the  evidence  is 
to  the  effect  that  at  the  time  the  fire  on  the  roof  was 
discovered  there  was  a  fire  in  the  sitting  room,  though 
the  witnesses  differ  as  to  its  size.  The  only  evidence 
relied  upon  for  the  submission  of  the  case  to  the  jury  is 
that  the  house  was  located  125  or  140  feet  from  the  rail- 
road. •  ♦  •  The  house  was  occupied  and  there  was 
a  fire  in  the  house,  though  there  is  a  dispute  as  to  the 
size  of  it.  Plaintiff  had  put  shucks  and  cobs  on  the  fire. 
It  is  just  as  probable  that  the  roof  caught  from  a  spark 
from  the  fire  as  a  spark  from  a  passing  train,  in  the  ab- 
sence of  any  evidence  tending  to  show  that  any  passing 
train  was  emitting  sparks,  or  that  sparks  were  picked 
up  in  the  vicinity  of  the  fire.'' 

It  is,  we  think,  plain  that  the  facts  of  these  cases  are 
so  different  from  the  facts  of  the  present  case  that  they 
should  not  be  regarded  as  controlling  authority. 

On  the  other  hand,  in  C,  N.  0.  &  T.  P.  R.  Co.  v.  Fal- 
coner, 30  Ky.  L.  R.,  152,  and  Chesapeake  &  Ohio  R.  Co. 
V.  Preston,  143  Ky.,  189,  among  many  others  of  like  char- 
acter, this  court  has  held  that  circumstantial  evidence 
similar  to  that  appearing  in  this  record  was  sufficient  to 
submit  the  case  to  the  jury  and  sustain  a  verdict. 

It  is  further  urged  that  as  the  evidence  for  the  rail- 
road company  showed  that  the  spark  screen  or  arrester 
on  this  particular  engine  was  in  perfect  order  on  the  day 
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of  the  fire,  and  that  the  engine  was  being  operated  with 
ordinary  care,  these  facts  were  sufficient  to  support  the 
conclusive  presumption  that  the  fire  could  not  have  orig- 
inated by  sparks  tiirown  from  this  engine. 

In  response  to  this  argument  we  may  repeat  what 
was  said  in  Southern  Ry.  in  Kentucky  v.  Hanna,  21  Ky. 
L.  R.,  850,  where  it  was  said:  "There  was  testimony 
tending  to  show  that  the  engine  had  the  latest  improved 
spark  arrester,  and  that  it  was  in  proper  condition,  but 
there  was  testimony  which  tended  to  show  that  if  it  had 
been  in  proper  condition  it  could  not  have  emitted  sparks 
which  would  have  set  fire  to  the  grass.  While  this  testi- 
mony tends  to  rebut  the  circumstantial  evidence  of  the 
plaintiflF,  yet  the  jury  considered  the  testimony  in  con- 
nection with  the  other  testimony  and  concluded  that  the 
loss  was  occasioned  by  sparks  from  the  engine.  Having 
reached  this  conclusion  the  testimony  was  abundant  to 
show  that  if  the  spark  arrester  had  been  in  proper  con- 
dition the  fire  would  not  have  been  caused  by  sparks 
emitted  from  the  engine.  The  jury  was  the  judge  of  the 
facts  and  we  are  not  disposed  to  disturb  its  verdicf  To 
the  same  effect  is  L.  &  N.  E.  R.  v.  Home  Insurance  Co,, 
146  Ky.,  281. 

Upon  the  whole  case  we  find  no  reason  for  interfer- 
ing with  the  judgment,  and  it  is  affirmed. 


Bankers  Surety  Company,  et  al.  v.  City  of  Newport. 

(Decided  February  2,  1915.) 
Appeal  from  Campbell  Circuit  Court. 

1.  Bonds — Officers — Fiduciaries. — ^The  bond  of  a  public  fiducial  offi- 
cer is  controlled  by  Sections  3751  and  3752,  Kentucky  Statutes, 
and  must  be  read  in  connection  therewith. 

2.  Bonds — Officers. — Under  Section  186d,  Kentucky  Statutes,  the 
statutory  obligation  which  is  really  the  basis  of  the  contract  obli- 
gation for  public  officials,  is  that  the  officer  wUl  faithfully  dis- 
charge the  duties  of  the  office  or  else  the  surety  wiU  pay  the  loss 
occasioned  thereby,  not  to  exceed  the  sum  fixed  in  the  bond. 

3.  Municipal  Corporations — Act  Through  Officers. — ^A  city  can  only 
act  through  its  officers,  and  those  officers  cannot  bind  the  city, 
unless  authorized  or  directed  by  law. 

4.  Municipal  Corporations — Officelv.— For  the  reason  that  municipal 
corporations  and  their  officials  Are  not  sui  Juris,  they  have  no 
authority  to  take  an  obligation  tnm  a  surety  of  any  official  for 
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any  fiAilure  less  than  a  faithful  discharge  of  the  duties  of  the 
office,  nor  the  right  to  Impose  by  contract  any  duties  on  other 
officials,  so  that  a  breach  of  such  added  duties  would  avoid  the 
bond. 
6.  Bonds — ^Municipal  CcMrporatlons — Officers  of.— A  bond  of  a  city 
official  is  executed  In  the  light  of  the  statutes  above  referred  to, 
any  limitations  in  the  bond  in  derogation  of  the  statutory  require- 
ments are  not  binding  against  the  city. 

HARRY  L.  GORDON,  ROBERT  C.  SIMMONS  and  GORDON,  MOR- 
RELL  &  GUNTER  for  appellants. 

OTTO  WOLFF  and  L.  J.  DISKIN  for  appellee. 

Opinion  of  the  Court  by  Judge  Nunn — Affirming. 

Henry  Reusch  was  delinquent  tax  collector  of  the 
city  of  Newport  during  the  years  1909,  1910,  and  1911, 
and  defaulted  in  the  sum  of  about  $15,000.  The  appel- 
lant was  surety  upon  his  bond  as  such  collector  for  the 
year  1909.  That  part  of  his  defalcation  occurring  dur- 
ing the  years  1910  and  1911  is  not  involved  in.  this  con- 
troversy. The  city  sued  to  recover  of  appellant  as 
surety  the  sum  of  $1,600  with  interest,  the  alleged 
amount  of  his  shortage  for  the  year  1909.  The  case  was 
referred  to  a  commissioner,  who  reported  that  the  proof 
showed  a  shortage  of  $1,249.79.  Judgment  of  the  lower 
court  went  against  appellant  for  that  amount.  No  ques- 
tion is  raised  as  to  the  amount  of  the  shortage.  Before 
considering  the  grounds  relied  upon  by  appellant  for 
reversal,  it  may  be  well  to  explain  further  that  under  the 
provisions  of  Section  3188,  Kentucky  Statutes,  Reusch 
was  elected  delinquent  tax  collector  and  executed  the 
bond  required  by  the  Statute.  It  thus  appears  that  he 
was  a  public  officer — not  an  employe.  He  was  elected 
to  serve  the  city  in  an  official  capacity  for  a  term  of  two 
years. 

The  appellant  contends  that  the  city  failed  to  comply 
with  Section  5  of  the  bond,  and  thereby  absolved  appel- 
lant from  all  liability.  The  city  admite  the  failure  to 
give  the  notice,  but  insists  upon  its  right  of  recovery  not- 
withstanding. That  clause  of  the  bond  which  it  claims 
the  city  breached  is  as  follows: 

**5.  That  the  employer's  claim  for  default  hereun- 
der must  be  presented  to  the  surety  within  six  months 
from  the  date  the  responsibility  of  the  surety  for  the 
employe's  further  acts  ceased  from  any  cause,  and  no 
suit  or  proceeding  at  law  or  in  equity  shall  be  brought 
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after  365  days  shall  have  passed  from  the  date  upon 
which  the  surety's  responsibility  for  the  further  acts  of 
the  employer  ceased/* 

Appellant  concedes  that  so  much  of  the  clause  as  re- 
quires a  suit  to  be  brought  within  365  days  is  void,  be- 
cause it  is  against  public  policy  and  in  contravention  of 
the  statutes  of  limitation,  but  it  says  the  employer,  that 
is,  the  city,  failed  to  present  to  the  surety  a  claim  for 
the  default  within  six  months  from  the  date  its  respon- 
sibility ceased  on  the  bond.  It  cites  and  relies  upon  the 
case  of  Ballard  County  Bank's  Assignee  v.  U.  S.  F.  & 
G.  Co.,  150  Ky.,  236,  where  this  court  had  under  con- 
sideration a  similar  clause  in  a  surety  bond  executed 
to  a  private  corporation.  In  that  case  it  was  held  that 
the  clause  only  required  discovery  of  the  losses  and 
notice  thereof  by  the  employer  within  a  six  months' 
period,  and  that  its  effect  was  not  to  fix  a  period  of  lim- 
itation for  filing  suit  different  from  that  prescribed  by 
the  statute.  The  contract  as  to  notice  was  deemed  bind- 
ing as  against  individuals  or  private  corporations  be- 
cause parties  who  are  sui  juris  have  a  right  to  contract 
as  they  please,  subject  to  the  limitation  that  the  contract 
shall  not  violate  the  constitution  or  statute  or  be  against 
public  policy. 

But  a  city,  of  course,  can  only  act  through  its  officers. 
Were  the  city  officers  who  took  this  bond  sui  juris?  Al- 
though the  six  months'  notice  clause  might  be  consid- 
ered as  not  attempting  to  fix  a  period  of  limitation  less 
than  that  prescribed  by  statute  for  instituting  an  action, 
was  the  bond  none  the  less  in  contravention  of  the  stat- 
utes regulating  official  bonds,  and  therefore  against  pub- 
lic policy! 

Afl  is  said  in  the  case  of  U.  S.  F.  &  G.  Co.  v.  Common- 
wealth, 31  Ky.  L.  B.,  1179: 

"A  public  officer  has  no  authority  except  such  as  is 
conferred  upon  him  by  law.  *  *  •  A  State  (and  the 
appellee  here  is  but  an  arm  of  the  State)  is  never  af- 
fected by  the  acts  of  her  officers  beyond  the  scope  of 
their  duties;  for  all  persons  dealing  with  them  must 
take  notice  of  the  laws  of  the  land.'' 

Sections  3751  and  3752  of  the  Kentucky  Statutes  pre- 
scribe certain  terms  and  provisions  that  must  be  in  the 
bond  of  public  officials.    Section  3751  says : 

**Such  bond  shall  be  a  covenant  to  the  Commonwealth 
of  Kentucky  from  the  person  and  his  surety  that  he  shdU 
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faithfully  discharge  the  duties  of  the  office,  trwst  or  em- 
ployment/' 

Under  the  authority  of  Conley  v.  American  B.  &  T. 
Co.,  113  Ky.,  1903,  such  bonds  are  controlled  by  these 
sections  of  the  statute,  *^and  must  be  read  in  connection 
therewith/' 

By  an  act  of  1908,  which  is  Section  186-d,  Kentucky 
Statutes,  it  is  provided  that  such  bonds  ^*  shall  be  limited 
in  a  definite  penal  sum,  which  shall  be  determined  and 
fixed  by  the  officer  or  officers  whose  duty  it  is  to  approve 
the  bond.''  It  will  thus  be  seen,  that  the  statutory  obli- 
gation, which  is  really  a  part  of  the  contract  obligation 
for  public  officials,  is  that  the  officer  will  faithfully  dis- 
charge the  duties  of  the  office  or  else  the  surety  will  pay 
the  loss  occasioned  thereby,  not  to  exceed  the  sum  fixed 
in  the  bond.  We  find  no  authority  for  any  other  contract 
limitation. 

The  city  made  no  warranty  to  the  appellant  that  its 
officials  were  honest  and  diligent,  and  there  is  no  au- 
thority for  an  official  or  set  of  officials  to  undertake,  on 
behalf  of  the  city,  any  such  warranty  as  to  other  officials. 
There  is  no  statute  making  it  the  duty  of  any  officer  to 
give  notice  of  a  defalcation  to  the  surety  on  a  bond,  and 
no  officer  has  the  power  to  bind  the  city  by  any  contract 
that  such  notice  will  be  given.  As  above  stated,  the  city 
can  only  act  by  its  officers,  and  those  officers  can  act  for 
the  city,  that  is,  bind  the  city,  only  when  authorized  or 
directed  by  law.  Wade  v.  Mt.  Sterling,  18  Ky.  L.  R., 
377;  Fidelity  &  Deposit  Co.  v.  Commonwealth,  104  Ky., 
583;  Delker  v.  Owensboro,  27  Ky.  L.  R.,  1777;  Schwer- 
man  v.  Commonwealth,  18  Ky.  L.  R.,  585. 

The  case  of  Fidelity  &  Deposit  Company  v.  Common- 
wealth, 104  Ky.,  583,  distinguishes  between  the  power  of 
public  officials  and  the  power  of  officers  or  employes  of 
a  private  corporation  or  an  individual  to  bind  their  prin- 
cipal with  reference  to  indemnifying  bonds.  The  Bal- 
lard County  Bank  case,  supra,  and  some  of  the  others 
cited,  recognize  the  right  of  individuals  and  private 
corporations  to  assume  such  obligations  as  we  have  been 
discussing,  and  for  the  reason  that  they  are  sui  juris. 
But  for  lie  reason  that  municipal  corporations  and  their 
officials  are  not  sui  juris  they  have  no  authority  to  take 
an  obligation  from  a  surety  on  a  statutory  official  bond 
conditioned  for  less  than  a  faithful  discharge  of  the 
duties  of  the  office,  nor  have  they  a  right  to  add  by  con- 


Digitized  by  LjOOQIC 


Bankers  Surety  Co.  v.  City  of  Newport.         477 

tract  any  duties  on  other  ofl&cials,  or  qualify  those  du- 
ties imposed  by  law  so  that  a  breach  of  such  added  duties 
would  void  the  bond. 

The  case  of  Commonwealth  v.  Tate,  89  Ky.,  587,  was 
to  recover  of  sureties  upon  the  bond  of  Tate  warranting 
that  he  as  treasurer,  ^' shall  faithfully  and  diligently  dis- 
charge all  of  the  duties  pertaining  to  said  office. ' '  There 
were  no  conditions  or  provisos  in  or  attached  to  the 
bond.  The  sureties  defended  on  the  idea  that  it  was  the 
duty  of  the  Auditor  and  Secretary  of  State,  under  the 
law,  to  make  periodical  settlement  of  his  accounts,  and 
that  the  shortage  came  by  reason  of  the  negligence  of 
those  officers  in  that  regard.  Arguing  that  such  omis- 
sions of  those  officers  were  breaches  of  the  contract  on 
the  part  of  the  State,  it  was  contended  that  the  State 
was  estopped  to  assert  a  claim  on  the  bond.  It  was  held 
that  the  creation  of  the  office  of  Auditor  and  Secretary 
of  State,  and  imposition  upon  them  the  duty  to  ex- 
amine and  inspect  the  treasurer's  office  was  a  safeguard 
for  the  benefit  of  the  State — ^not  directly  for  the  benefit 
of  his  sureties.  It  was  for  the  protection  of  the  State 
and  the  security  of  its  funds  that  such  examinations  and 
settlements  with  other  officers  were  required.  For  its 
further  protection  a  bond  with  surety  was  required  of 
the  treasurer  if,  notwithstanding  the  other  safeguards 
placed  around  him,  perchance  he  should  default. 

In  holding  that  omission  in  duty  by  other  officers  did 
not  estop  the  State  from  proceeding  against  the  sureties 
of  the  treasurer  the  court  said: 

*'The  Commonwealth  in  investing  the  Auditor  and 
Secretary  of  State  with  the  powers  above  mentioned, 
did  not  do  so  as  a  guaranty  to  the  sureties  of  Tate  that 
he  would  faithfully  discharge  his  duties.  If  such  had 
been  the  purpose,  there  would  have  been  no  need  of 
Tate's  giving  security  for  the  faithful  discharge  of  his 
duties;  but  the  power  was  given  to  them  as  an  addi- 
tional guaranty  to  the  people.  Hence,  the  law  required 
Tate  to  give  bond,  mth  sufficient  sureties,  that  he  would 
faithfully  and  diligently  discharge  his  duties;  and,  not 
being  satisfied  with  this  security  alone,  additional  safe- 
guards were  thrown  around  his  official  conduct  in  the 
way  of  preventing  his  stealing,  and  speedily  detecting 
the  same,  as  additional  security  to  the  people;  and,  as 
still  an  additional  security  to  the  people,  bond,  with 
sufficient  sureties,  was  required  of  the  Auditor  that  he 
would  faithfully  and  diligently  discharge  the  duties.'' 
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We  are  of  the  opinion  that  the  bond  was  executed  in 
the  light  of  the  statutes  referred  to  and  should  be  read 
in  connection  therewith,  and  any  limitation  in  the  bond 
in  derogation  of  the  statutory  requirements  is  not  bind- 
ing as  to  the  city.  And  the  city  having  sustained  the 
loss  aa  ascertained  by  the  conmiissioner  and  adjudged 
by  the  lower  court,  and  this  loss  resulting  from  the  fail- 
ure of  the  principal,  a  public  ofl5cial,  to  faithfully  dis- 
charge the  duties  of  the  office,  the  surety  is  liable. 

The  judgment  is,  therefore,  affirmed. 


LoubviUe  Tobacco  WardiouM  Company  ▼.  Louisville 
Water  Company. 

(Decided  February  2,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(«Common  Pleas,  Second  Division). 

1.  Public  Service  Corporations— Water  Companies— Notice.— In  the 
case  of  a  public  service  water  company  It  is  a  reasonable  rule 
to  refuse  service  if,  after  notice,  a  water  biU  remains  unpaid.  In 
such  event,  however,  it  is  liable  in  damages  if  the  bill  rendered  is 
unjust  or  erroneous. 

2.  PubUc  Service  Corporations— Deprivation  of  Service— Damages. 
— The  consumer  deprived  of  service  for  non-payment  is  not  en- 
titled to  recover  damages,  if  the  biU  rendered  was  Just  and 
correct  although  he  may  have  refused  payment  because  he  in 
good  faith  believed  it  was  unjust  and  exorbitant. 

8.  Public  Service  Corporations— Water  Companies— Evidence. — It 
was  not  prejudicial  error  for  the  court  to  reject  as  evidence 
certain  receipted  water  bills,  when  their  effect  was  only  cumu- 
lative, and  they  could  have  demonstrated  nothing  more  than 
certain  facts  already  established  and  virtually  admitted  as  true. 

HUMPHREY.  MIDDLETON  &  HUMPHREY  for  appellant. 

A.  J.  CARROLJj  for  appellee. 

Opinion  op  the  Court  by  Judge  Nunn — ^Affirming. 

This  case  started  in  the  Quarterly  Court  of  Jeffer- 
son county.  The  water  company  filed  a  petition  in  that 
court  seeking  to  recover  from  the  warehouse  company 
the  sum  of  $177.47,  claiming  that  it  had  furnished  the 
warehouse  company  the  quantity  of  water  which,  ac- 
cording to  its  rates,  was  of  the  value  mentioned. 
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The  warehouse  company  filed  an  answer  and  counter- 
claim, denying  that  the  quantity  of  water  mentioned  in 
the  ]()etition  had  been  furnished,  and  setting  up  aflSrma- 
tively  that  the  bills  for  the  period  in  controversy  were 
unusually  large  and  exorbitant;  that  it  had  offered  to 
pay  the  amount  of  an  average  bill;  that  the  water  com- 
pany had  refused  to  accept  tiiis  amount  and  had  wrong- 
fully and  illegally  shut  oflf  the  water  from  the  ware- 
house company's  hydraulic  elevator;  that  by  reason  of 
this  it  was  unable  to  operate  its  elevator,  and  that  its 
business  was  damaged  to  the  extent  of  $1,000. 

On  motion  the  case  was  transferred  to  the  Jefferson 
Circuit  Court,  and  in  due  time  a  reply  was  filed  tra- 
versing all  the  allegations  of  the  answer  and  counter- 
claim. With  the  issues  thus  joined,  the  case  was  tried 
and  submitted  to  a  jury  and  their  finding  was  in  favor 
of  the  water  company  for  the  amount  claimed  in  the 
petition.  On  this  appeal,  the  warehouse  company  asks 
a  reversal  upon  the  following  grounds : 

**1.  That  the  court  erred  in  refusing  to  allow  the 
warehouse  company  to  introduce  in  evidence  its  monthly 
water  bills  for  six  or  seven  months  directly  preceding 
the  period  in  dispute. 

**2.  That  the  court  erred  in  refusing  to  instruct  the 
jury  that  if  a  bona  fide  dispute,  based  upon  reasonable 
grounds,  existed  between  the  water  company  and  the 
warehouse  company  as  to  the  correctness  of  the  bills 
rendered,  the  water  company  had  no  right  to  shut  off 
the  water  from  the  warehouse  company  during  this  dis- 
pute.'* 

The  following  are  the  facts  out  of  which  the  contro- 
versy arose :  The  warehouse  company  used  a  hydraulic 
elevator  in  its  tobacco  house.  The  water  by  which  the 
elevator  was  operated  was  furnished  by  the  water  com- 
pany through  a  special  meter,  that  is,  a  different  meter 
from  the  one  used  to  register  consumption  of  water 
elsewhere  about  the  plant.  The  tobacco  house  was  sev- 
eral stories  high,  and  the  business  was  handling  and 
storing  tobacco  on  the  various  floors,  so  that  it  was  very 
necessary  to  keep  an  elevator  in  service  to  move  the 
hogsheads  up  and  down  as  the  occasion  might  require. 
The  meter  in  use  up  to  the  time  this  trouble  began  was 
installed  about  25  years  prior  thereto.  The  evidence  for 
the  water  company  shows  that  the  meter  was  old  and 
worn  out  and  was  not  registering  correctly.    This  fact 
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was  revealed  by  the  water  company's  inspector,  and, 
thereupon,  in  July,  1912,  it  was  taken  out  and  a  new  one 
put  in  its  place.  The  evidence  of  the  water  company  as 
to  the  inefficiency  of  the  old  meter  is  not  controverted. 
For  the  six  months  preceding  this  change  the  elevator 
water  bills  had  ranged  in  amount  from  $3  to  $14  per 
month,  or  an  average  of  about  $8.  These  facts  are 
shown  by  avowals  made  by  the  warehouse  company  in 
an  attempt  to  introduce  as  evidence  receipted  water  bills 
for  these  months. 

The  bill  for  the  first  month  after  the  new  meter  was 
installed,  July  19th  to  August  19th,  was  $128.28,  and  it 
showed  a  water  consumption  of  1,063,656  gallons.  For 
the  next  month  the  bill  rendered  was  for  $49.19  on  a 
consumption  of  342,548  gallons.  These  bills  were  so 
extraordinarily  large  that  the  warehouse  company  re- 
fused to  pay  them.  They  are  the  ones  embraced  in  the 
petition  filed  in  the  quarterly  court.  The  bill  for  the 
third  month  was  down  to  ** normal,"  to  use  a  term  of 
the  warehouse  company ;  that  is,  for  39  days  there  was  a 
charge  of  $11.52  on  a  consumption  of  102,476  gallons. 
The  warehouse  company  refused  to  pay  the  two  large  bills 
because  it  claimed  they  were  excessive  and  erroneous. 
The  last  bill,  $11.50,  was  settled  some  time  before  the 
suit  was  filed.  Upon  refusal  to  pay  the  two  bills  in  ques- 
tion, and  after  notice,  water  service  was  cut  off  from  the 
elevator  by  the  water  company.  This  was  pursuant  to 
one  of  its  rules. 

When  the  water  company  *s  inspector  read  the  new 
meter  at  the  end  of  its  first  month's  service,  it  was  noted 
that  the  registered  consumption  was  unusually  large. 
Four  days  later  another  inspector  was  sent  to  re-read 
the  meter  and  verify  the  first. report.  He  ascertained, 
as  he  testified,  that  the  first  reading  was  correct,  and 
that,  in  addition,  17,600  gallons  had  been  consumed  in 
the  four  days  between  the  two  readings.  The  water 
company  then,  pursuant  to  a  custom,  sent  written  no- 
tice to  the  warehouse  company  that  the  amount  of  water 
shown  to  have  been  delivered  through  the  meter  was  so 
large  as  to  indicate  a  leak  at  some  place  in  the  ware- 
house service  pipes  or  in  the  elevator.  On  August  19th, 
the  bill  for  $128.28  was  rendered.  This,  together  with 
the  warning  of  the  leak,  caused  the  warehouse  com- 
pany, on  August  28th,  **to  have  its  plumbing  and  hy- 
draulic elevator  examined  so  that  any  needed  repairs 
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could  be  made.^^  The  testimony  of  the  plumber  shows 
that  the  pipes  leading  from  the  meter  to  the  elevator 
were  in  good  condition  and  free  of  leaks.  As  to  the 
elevator,  they  say  there  was  some  seepage,  but  it  was 
of  no  consequence.  We  understand  from  the  record  that 
the  seepage  referred  to  by  the  plumbers  is  such  as  is 
found  with  all  dydraulic  elevators,  and  it  does  not  serve 
to  account  for  any  material  part  of  the  water  regis- 
tered. But  it  is  also  shown  from  the  testimony  of  the 
plumbers  that  they  repaired  two  water  valves  in  the 
elevator  chamber;  that  is,  the  leather  cups  in  the  inlet 
and  outlet  valves  had  been  in  service  long  enough  (8  or 
10  months)  to  need  new  ones  in  their  place,  and  new 
ones  were  put  in.  They  say  that  there  was  no  leak 
around  these  old  leather  cups,  and  that  they  put  in  the 
new  ones  merely  because  it  was  getting  time  to  renew 
them,  and  it  was  then  convenient  to  do  so.  But  their 
testimony  as  to  the  improbability  of  a  leak  at  these 
valves  is  weakened  when  they  show  the  improbability  of 
a  leak  being  discovered  by  them.  In  making  the  repairs 
to  tile  valves  the  water  was  necessarily  cut  off  from 
the  elevator.  There  being  no  water  or  pressure,  no  leaks 
would  be  apparent.  In  this,  the  second  month,  the  ele- 
vator was  operated  for  ten  days  with  the  old  valves  and 
21  days  with  the  new  ones,  and  we  find  the  water  con- 
sumption recedes  from  $128.28  to  $49.19.  During  the 
next  month  the  expense  of  service  with  the  new  valves 
was  back  to  $11,  or  ** normal.'* 

The  warehouse  company  maintains  that  there  was  no 
leak  in  their  service  pipes  or  valves.  It  is  contended 
that  the  trouble  was  in  the  new  meter;  that  it  was  im- 
properly adjusted  when  it  was  installed,  and  for  this 
reason  the  excessive  amounts  were  registered  during 
the  first  two  months.  ** Normal'*  registration  in  the 
third  month  is  accounted  for  by  argument  that  the  new 
meter  in  course  of  time  just  settled  down  to  good  work, 
or  was  properly  adjusted  by  the  water  company  in- 
spectors when  they  were  making  some  of  their  frequent 
readings.  The  water  company  contends  that  the  new 
meter  at  all  times  registered  correctly.  To  sustain  this 
position,  it  relies  upon  the  three  or  four  inspections  it 
caused  to  be  made  of  the  meter  during  the  two  or  three 
months  in  question,  and  also  the  fact  that  as  soon  as 
the  warehouse  company  renewed  the  valves  in  the  ele- 
vator the  registered  water  consumption  was  satisfac- 
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tory  to  both  parties.  The  water  company  argues  that 
the  repair  of  the  elevator  valves  and  the  normal  regis- 
tration afterwards  shows  beyond  controversy  that  there 
was  a  leak  in  the  elevator.  From  the  evidence  it  ap- 
pears that  the  elevator  was  operated  by  water  under 
70  pounds  city  pressure — that  when  the  inlet  valve  was 
opened  into  the  elevator  chamber  the  elevator  platform 
was  raised  by  the  water  pressure.  When  the  outlet 
valve  was  opened  the  water  was  released  into  the  sewer 
and  the  elevator  platform  was  thus  lowered.  The  proof 
shows  that  a  leak  the  size  of  the  lead  in  a  pencil  in  one 
of  these  valves  will,  during  a  month,  under  70  pounds 
pressure,  show  a  consumption  equivalent  fo  that  charged 
for  in  the  first  bill.  But  the  warehouse  company  argues 
that  unless  there  was  a  leak  of  the  same  size  in  the  out- 
let valve  the  elevator  platform  would  not  remain  sta- 
tionary. It  proves  that  the  elevator  platform  never 
gave  any  trouble  on  this  score,  and  that  an  identical  leak 
in  both  valves  is  a  coincidence  too  unlikely  for  consid- 
eration. The  facts  in  evidence  amply  justify  the  argu- 
ment of  both  parties,  and  it  is  not  insisted  that  the  court 
erred  in  submitting  the  case  to  the  jury.  The  lower 
court  took  the  view  that  the  main  question  was  whether 
the  water  company  had  delivered  to  the  warehouse  com- 
pany the  quantity  of  water  shown  by  the  meter. 

The  following  instructions  were  given : 

'*1.  If  you  believe  from  the  evidence  that  the  plain- 
tiff, the  Louisville  Water  Company,  furnished  to  the  de- 
fendant, the  Louisville  Tobacco  Warehouse  Company, 
from  July  19th  to  August  19th,  1912,  1,063,656  gallons 
of  water,  and  from  August  19th  to  September  19th, 
1912,  342,584  gallons  of  water,  then  the  law  is  for  the 
plaintiff  and  you  should  so  fiind.  But,  unless  you  so 
believe  from  the  evidence,  then  the  law  is  for  the  de- 
fendant, and  you  should  so  find. 

'*2.  If  you  find  for  the  plaintiff  as  against  the  de- 
fendant, you  should  award  it  the  sum  of  $128.28  and 
the  further  sum  of  $49.19. 

**If  you  find  for  the  defendant  yon  will  award  the 
defendant  as  against  the  plaintiff  such  sum  in  damages 
as  you  may  believe  from  the  evidence  will  fairly  and 
reasonably  compensate  it  for  any  loss  of  business  grow- 
ing directly  out  of  the  shutting  off  of  the  water  by  the 
plaintiff,  the  whole  award  not  to  exceed  the  sum  of 
$1,000,  the  amount  claimed  in  the  counter-claim.'* 
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Aside  from  the  errors  complained  of,  and  which  we 
shall  presently  discuss,  we  may  remark  that  instruction 
No.  1  was  more  than  fair  to  the  warehouse  company. 
In  effect,  the  jury  were  told  that  the  water  company 
could  not  recover  anything  unless  the  jury  believed  it 
had  delivered  the  exact  number  of  gallons  mentioned  in 
the  instruction. 

But  the  warehouse  company  insists  that  the  lower 
court  misconceived  the  issue.  Its  contention  is  that,  al- 
though the  water  company  may  have  delivered  the  quan- 
tity of  water  registered  by  the  meter,  yet,  if  the  quan- 
tity was  so  large  and  unusual  as  to  raise  suspicion,  it 
constituted  reasonable  ground  for  resisting  payment  j 
and  if,  in  fact,  there  was  a  bona  fide  dispute  as  to  the 
correctness  of  the  bill,  then  the  water  comgany,  although 
the  bill  was  correct,  had  no  right  to  shtrTofF  water  from 
the  warehouse  company  during  the  dispute.  The  court 
refused  to  give  the  two  instructions  quoted  below,  which 
appellant  offered  as  embodying  its  view  of  the  law: 

**2.  Even  if  you  believe  from  the  evidence  that 
there  was  such  a  leak  in  the  elevator  as  required  the 
use  of  1,063,656  gallons  of  water  from  July  19th  to  Au- 
gust 19th,  and  342,584  gallons  from  August  19th  to  Sep- 
tember 19th,  yet,  if  you  believe  from  the  evidence  that 
the  defendant  was  disputing  with  the  plaintiff  as  to  the 
correctness  of  the  quantities  of  water  and  the  bills  ren- 
dered, and,  furthermore,  that  such  dispute  was  based 
upon  reasonable  grounds,  the  court  instructs  you  that 
the  plaintiff  had  no  right  to  cut  off  the  supply  of  water 
from  the  defendant's  elevator;  and  if  you  believe  that 
the  plaintiff  did  so  cut  off  this  supply  of  water,  the  law 
is  for  the  defendant  on  its  counter-claim,  and  you  shall 
so  find. 

*'4.  If  you  believe  from  the  evidence  that  at  the  time 
the  plaintiff  cut  off  the  water  from  the  defendant's  ele- 
vator the  defendant  was  engaged  in  a  bona  fide  dispute 
with  the  plaintiff  as  to  the  correctness  of  the  water 
bills,  and  if  you  believe  further  that  such  dispute  on 
the  part  of  the  defendant  was  based  upon  reasonable 
groimds,  then  the  court  instructs  you  that  the  plaintiff 
had  no  right  to  cut  off  the  water  from  defendant's  ele- 
vator, and  the  law  is  for  the  defendant  on  its  counter- 
claim and  you  shall  so  find." 

Public  service  corporations  having  the  right  of  emi- 
nent domain,  or  exercising  the  use  and  occupation  of 
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streets  or  highways,  whether  along  or  nnder  them,  in  a 
manner  not  permitted  to  the  public  generally,  are  privi- 
leged to  make  and  enforce  reasonable  rules  for  the  con- 
duet  of  their  business.  But  within  such  rules  they  owe 
to  every  member  of  the  public  the  same  character  of 
service — ^that  is,  service  on  equal  terms  and  without  dis- 
crimination. For  instance,  a  common  carrier  may  re- 
fuse to  accept  passengers  or  to  carry  freight  if  the  fare 
or  rate  is  not  paid  or  offered  to  be  paid  at  the  time 
which  has  been  fixed  by  established  and  reasonable  rules. 
But  if  the  passenger  or  package  does  not  conform  to 
such  rules  then  service  may  be  refused.  Always,  how- 
ever, when  the  corporation  passes  judgment  on  its  own 
case,  it  does  so  at  its  peril.  In  other  words,  it  must  be 
right,  otherwise  it  is  liable  in  damages  to  the  injured 
party.  In  fact,  as  to  all  parties,  when  one  elects  to 
stand  upon  his  rights  it  behooves  him  to  be  right 

It  must  be  conceded,  therefore,  that  a  public  water 
company  may  cut  off  its  service  for  failure  on  the  part 
of  the  consumer  to  pay  the  charges,  that  being  a  rea- 
sonable rule  and  regulation.  Cox  v.  City  of  CjTithiana, 
123  Ky.,  363;  40  Cyc,  804.  But  we  quite  agree  with 
counsel  for  the  warehouse  company  that  there  is  a  lim- 
itation on  this  principle.  For  instance,  a  water  com- 
pany may  not  deliberately  or  erroneously  make  out  an 
excessive  bill,  and,  for  failure  of  the  consumer  to  pay 
it,  cut  off  the  service,  without  becoming  liable  for  such 
damages  as  the  consumer  may  sustain  by  reason  of  its 
arbitrary  and  wrongful  action.  The  water  company, 
like  any  other  vendor  of  an  article  for  public  or  private 
consumption,  has  recourse  to  the  courts  for  the  settle- 
ment of  disputed  bills,  but,  in  view  of  the  fact  that  it 
does  not  choose  its  patrons,  and  it  owes  a  service  to  the 
public,  and  all  of  the  public  are  entitled  to  that  service 
by  paying  for  it,  it  is  the  generally  accepted  rule  that 
in  addition  to  having  recourse  to  the  courts,  the  water 
company  may  enforce  payment  of  its  lawful  charges  by 
shutting  off  the  water  from  particular  premises,  and 
it  may  refuse  to  furnish  water  until  its  bills  are  paid. 
But,  when  it  adopts  the  latter  and  more  drastic  remedy, 
it  must  be  correct  in  the  amount  and  manner  of  its  de- 
mand. In  a  suit  for  damages  resulting  from  shutting  off 
the  water,  it  is  therefore  competent  to  attack  the  cor- 
rectness of  the  demand,  and,  if  it  is  shown  to  be  wrong, 
the  water  company  should  pay  the  damage  which  it  has 
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inflicted  by  thus  taking  the  law  into  its  own  hands  and 
becoming  judge  of  its  own  case. 

On  the  other  hand,  the  consumer  has  no  right  to  de- 
mand continued  service  when  he  refuses  to  pay  merely 
because  he  believes  the  bill  is  exorbitant,  or  because  he 
in  good  faith  disputes  the  correctness  of  it,  even  though 
there  are  reasonable  grounds  for  the  dispute.  He  has 
ample  remedy  to  protect  himself  against  extortion  or 
damage  or  loss  of  service.  As  above  stated,  he  may  re- 
cover damages  if  it  appear  that  he  has  been  deprived  of 
service  for  refusal  to  pay  an  unjust  bill,  or  he  may  keep 
the  service  by  paying  under  protest  the  bill  rendered 
and  sue  to  recover  the  excess,  or  he  may  execute  bond 
and  enjoin  the  water  company  from  shutting  oflF  the 
service  until  the  dispute  is  terminated. 

In  support  of  its  position  the  appellant  cites  the  fol- 
lowing cases:  South  Carolina  Pool  v.  Paris  Mountain 
Water  Co.,  86  S.  C,  436,  62  S.  E.,  874;  Wood  v.  City  of 
Auburn,  87  Me.,  287,  36  Atlantic,  906;  State  v.  Kinloch 
Tel.  Co.,  67  S.  W.  (Mo.),  648;  Borough  of  Washington 
V.  Washington  Water  Co.,  62  Atlantic,  390  (N.  J.) ;  Ben- 
son  V.  Paris  Mt.  Water  Co.,  88  S.  C,  351,  70  S.  E.,  897. 

All  of  these  cases  were  equitable  proceedings  for  in- 
junction or  mandamus.  They  recognize  the  right  of  a 
consumer  or  municipality  to  resist  the  payment  of  an 
unreasonable  price,  or  an  excessive  bill,  and  say  that  an 
injunction  will  issue  to  prevent  the  water  company  from 
terminating  the  service,  or  mandamus  to  compel  the  ser- 
vice. But,  in  such  cases,  where  service  is  so  coerced, 
the  company  is  protected,  for  the  complainant  is  under 
bond  to  secure  the  company  in  the  payment  of  such  rate 
and  amount  as  may  be  determined  proper  in  the  course 
of  legal  proceedings. 

We  have  reached  the  same  conclusion  entertained  by 
the  lower  court,  and  that  is,  that  there  was  but  one  ques- 
tion in  this  case,  and  that  was  whether  the  bill  rendered 
was  correct.  The  warehouse  company  elected  to  waive 
its  right  to  mandamus.  It  sued  by  counter-claim  for 
damages.  As  before  stated,  we  are  of  the  opinion  that 
the  warehouse  company  did  not  show  a  right  to  recover 
damages  from  the  mere  fact  that  the  dispute,  so  far 
as  it  was  concerned,  was  bona  fide.  In  a  civil  proceed- 
ing the  party  in  error  is  not  saved  the  cost  and  conse- 
quence of  his  error  by  a  show  of  good  faith.  It  had  no 
right  to  recover  unless  the  water  company  was  in  the 
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wrong,  that  is,  had  presented  and  demanded  payment  of 
an  unjnst  bill,  and  attempted  to  coerce  payment  of  it 
by  refusing  water  service.  The  court  submitted  the  case 
to  the  jury  with  instructions  to  find  whether  the  water 
company  was  in  the  wrong;  that  ie,  whether  it  did  not 
supply  all  of  the  gallons  of  water  it  charged  for;  if  it 
did  not  they  were  told  to  return  their  verdict  for  the 
warehouse  company.  And,  in  such  event,  they  would 
also  find  for  the  warehouse  company  such  damages  as 
it  sustained  by  being  thus  wrongfully  deprived  of  water 
service. 

The  next  question  comes  from  the  refusal  of  the 
court  to  permit  the  warehouse  company  to  introduce  in 
evidence  water  bills  for  the  six  or  seven  months  just  pre- 
ceding the  period  in  dispute.  These  bills  were  made  out 
from  readings  of  the  old  meter.  It  is  uncontroverted 
that  the  old  meter  was  defective,  if  not  dead,  and  that 
its  registrations  were  incorrect  Nor  is  there  any  dis- 
pute about  the  fact  that  the  bills  made  out  after  instal- 
lation of  the  new  meter  were  unusually  large.  That  is, 
the  charges  for  water  consumed  as  shown  by  the  new 
meter  were  excessive  in  comparison  to  the  charges  dur- 
ing the  preceding  year,  or  as  gauged  by  what  the  ele- 
vator ought  to  consume. 

Mr.  Kremer,  the  chief  assessor  for  the  water  com- 
pany, and  the  first  witness  introduced  by  it,  says,  with 
reference  to  this  first  bill:  ** There  was  a  large  excess 
over  the  preceding  month.''  Neither  is  there  any  dis- 
pute about  the  good  faith  of  the  warehouse  company  in 
contesting  them.  The  bills  for  water  service  registered 
by  the  old  meter  could  have  demonstrated  nothing  more 
than  the  above  conceded  and  uncontroverted  facts.  We 
do  not  believe  it  was  error  to  reject  them  under  the  cir- 
cumstances of  this  case. 

For  these  reasons  the  judgment  of  the  lower  court  is 
affirmed. 


Saulsbenry  ▼.  Saulsberry. 

(Decided  February  2,  1915.) 

Appeal  from  Carter  Circuit  Court 

Rent— What  Profits  Included—Royalties  From  Mines. — ^Where  a 
grantor  conveyed  land  to  his  sons,  and  provided  that  his  wife 
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should  "receive  one-half  of  all  rents  from  oft  the  place,  from  all 
resources  whatsoever,^'  this  provision  held  to  include  royalties  from 
mines. 

S.  S.  WILLIS  and  R.  D.  DAVIS  for  appellant. 

,H.  R.  DYSARD  for  appellee. 

Opinion  of  the  Court  by  William  Sogers  Clay, 
Commissioner — ^Reversing. 

William  Saulsberry  was  the  owner  of  about  one  thou- 
sand acres  of  land  surrounding  the  town  of  Aden,  in 
Carter  county.  On  December  29,  1896,  he  conveyed  the 
land  to  his  two  sons,  Raymond  H,  Saulsberry  and  Harry 
Saulsberry,  by  a  deed  which  contained  the  following 
provision : 

**That  if  Elizabeth  Saulsberry,  the  wife  of  William 
Saulsberry,  should  outlive  said  William  Saulsberry  that 
she  has  the  right  to  control  her  house  and  household 
goods,  and  her  garden  and  yard,  and  Elizabeth  Sauls- 
berry is  to  receive  one-half  of  all  rents  from  off  the 
place,  from  all  resources  whatsoever,  so  long  as  she  re- 
mains the  widow  of  William  Saulsberry,  and  has  the  right 
to  assist  the  boys  in  renting  and  collecting  rents  on 
said  land,'-' 

William  Saulsberry  died  April  29,  1899.  On  the 
land  in  question  were  certain  coal  and  clay  mines,  and 
ten  or  twelve  small  houses.  In  1905  John  M.  Saulsberry 
leased  the  mines  and  operated  them  on  a  royalty  basis 
until  the  year  1909,  when  he  purchased  the  interests  of 
his  brothers,  Raymond  and  Harry,  in  the  land  in  ques- 
tion.   Since  that  time  he  has  been  operating  the  mines. 

This  action  was  brought  by  Elizabeth  Saulsberry, 
widow  of  William  Saulsberry,  and  mother  of  John  M. 
Saulsberry,  against  the  defendant,  John  M.  Saulsberry, 
to  recover  one-half  of  the  rents,  royalties  and  proceeds 
of  timber  sold  since  John  M.  Saulsberry  acquired  title. 
The  case  was  transferred  to  equity  and  tried  by  the 
chancellor.  The  chancellor  held  that  the  deed  did  not 
cover  royalties  or  timber,  and  gave  judgment  in  favor 
of  plaintiff  for  only  one-half  of  the  rents  from  the 
houses  on  the  land.  From  that  judgment  plaintiff  ap- 
peals. 

The  principal  question  to  be  determined  is,  whether 
or  not  the  words  "rents  from  off  the  place,  from  all 
resources  whatsoever,"  include  royalties  from  mines. 
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The  evidence  leaves  no  doubt  that  the  grantor,  Wil- 
liam Saulsberry,  knew  of  the  existence  of  the  mines, 
and  that  these  mines  were  worked  prior  to  his  death, 
thongh  the  evidence  for  defendant  tends  to  show  that 
after  he  purchased  the  mines  he  made  new  openings  on 
the  land. 

The  word  **renf  is  variously  defined  as: 

**The  profit  or  return,  reserved,  payable  periodically, 
but  not  neoessarily  immediately,  if  it  issues  from  period 
to  period,  during  the  whole  continuance  of  the  grantee's 
estate,  whether  from  year  to  year,  or  from  month  to 
month,  etc.-  This  will  constitute  the  reservation  a  renf 
2  Blackstone,  41. 

**A  certain  profit  issuing  yeany  out  of  lands  and 
tenements  corporeal. '^    Black's  Law  Dictionary,  p.  1022. 

**The  compensation,  either  in  money,  profits,  chat- 
tels or  labor,  received  by  the  owner  of  the  soil  from  the 
occupant  thereof.''  Shartenberg  &  Robinson  v.  EUbey, 
27  R.  L,  414,  62  Atl.,  979 ;  3  Kent.  Com.,  460. 

**A  rent  is  a  right  to  a  certain  profit  issuing  annu- 
ally, or  periodically,  out  of  lands  and  tenements,  cor- 
poreal, the  use  of  them,  and  for  furniture,  in  retribution 
for  the  land  that  passes."  20  Am.  &  Eng.  Ency.  of  Law, 
1st  Ed.,  p.  1035. 

*'The  profit  out  of  lands  and  tenements."  34  Cvc, 
1333. 

'*A  sum  stipulated  to  be  paid  for  the  use  and  enjoy- 
ment of  laad."  In  Re  Roth  &  Appel,  181  Fed.,  667,  104 
C.  C.  A.,  649,  31  L.  R.  A.  (n.  s.),  270. 

**The  consideration  paid  for  the  use  of  land,"  Brooks 
V.  Cook,  38  Southern,  641,  141  Ala.,  499. 

*' Something  given  by  way  of  compensation  to  the 
lessor  for  the  right  to  make  use  of  the  land  demised." 
National  Subway  Co.  v.  City  of  St.  Louis,  169  Mo.,  319, 
69  S.  W.,  290. 

Royalty  is  a  certain  percentage  or  proportion,  spe- 
cifically stated  or  on  a  graduated  scale,  according  to  the 
value  of  the  ore,  based  on  either  the  net  proceeds,  smel- 
ter returns,  mill  returns  or  returns  evidenced  by  the  cer- 
tificate of  the  United  States  Assay  Office,  or  otherwise 
as  the  parties  may  agree  upon.  27  Cyc,  710;  Maloney 
V.  Love,  11  Colo.  App.,  388,  52  Pac.  1029. 

Counsel  for  appellee  insist  that  the  real  difference 
between  rent  and  royalty  is, that  rent  is  the  price  paid 
for  the  use  of  a  thing,  while  royalty  is  a  part  of  the  thing 
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itself.  This  distinction,  however,  can  hardly  be  main- 
tained; for  it  was  held  at  an  early  date  that  if  **a  man 
hath  land  in  which  there  is  a  mine  of  coals,  or  of  the 
like,  and  maketh  a  lease  of  the  land  (without  mentioning 
any  mines)  for  life  or  for  years;  the  lessee  for  such 
mines  as  were  open  at  the  time  of  the  lease  made,  may 
dig  and  take  the  profits  thereof.  But  he  cannot  dig  for 
any  new  mine  that  was  not  open  at  the  time  of  the  lease 
made,  for  that  would  be  adjudged  waste,"  Coke  Lit- 
tleton, 54b;  Clegg  v.  Rowland,  L.  R.,  2  Eq.,  160,  35  L. 
J.  Ch.,  396,  14  L.  T.  Rep.  (n.  s.),  217;  Saunders  Case,  5 
Coke,  22.  There  the  rent  paid  carried  with  it  something 
more  than  the  mere  use.  It  was  also  compensation  for 
the  profits  of  the  open  mine.  And,  in  Indiana  Natural 
Gas  &  Oil  Co.  V.  Stewart,  45  Ind.  App.,  554,  it  is  said 
that  the  word  ** royalty"  as  used  in  a  gas  lease  gener- 
ally refers  to  **a  share  of  the  product  or  profit  reserved 
by  the  owner  for  permitting  another  to  use  the  prop- 
erty." In  Kissick  v.  Bolton,  134  Iowa,  650,  it  is  said 
that  the  word  *' royalty"  as  employed  in  a  coal  mine 
lease  means  a  share  of  the  profit  reserved  by  the  owner 
for  permitting  the  removal  of  the  coal,  and  is  in  the  na- 
ture of  rent.  Though  it  may  be  conceded  that  '* roy- 
alty" is  a  more  appropriate  word  where  rental  is  based 
upon  the  quantity  of  coal  or  other  mineral  that  is  or 
may  be  taken  from  a  mine,  yet  it  cannot  be  doubted  that 
the  terms  **rent"  and  ** royalty,"  as  the  result  of  usage 
and  custom,  are  often  used  interchangeably.  27  Cyc, 
710;  Raynolds  v.  Hanna,  55  Fed.,  783.  Indeed,  inining 
leases  are  made  every  day  where  the  term  **rent"  is  em- 
ployed, even  though  it  may,  as  a  matter  of  fact,  assume 
the  form  of  ** royalties."  Of  course,  in  the  ordinary  in- 
terpretation of  legal  terms  it  is  customary  to  give  them 
their  technical  meaning,  in  the  absence  of  anything  to 
indicate  that  the  words  were  used  in  a  different  sense. 
However,  it  not  infrequently  happens  that  a  technical 
legal  term  is  employed  in  an  entirely  different  sense, 
and  where,  upon  a  consideration  of  the  whole  instru- 
ment, this  fact  is  made  clearly  to  appear,  such  meaning 
will  be  adopted.  Thus,  the  word  '* heirs,"  which  is 
much  more  comprehensive  than  the  word  ** children,"  be- 
cause it  includes  all  those  who  are  capable  of  inheriting, 
is  often  held  to  mean  children  where  the  context  or 
other  parts  of  the  instrument  in  which  it  is  employed 
show  that  it  was  so  intended  by  the  parties.    Though 
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not  so  frequently,  perhaps,  it  sometimes  happens  that 
the  word  *' children''  is  used  in  the  sense  of  ''heirs'' 
and  is  given  that  meaning.  Childress  v.  Logan,  65  S. 
W.,  124;  Moran  v.  Dillehay,  8  Bush,  434;  Hood  v.  Daw- 
son, 98  Ky.,  285;  Lachland's  Heirs  v.  Downing 's  Ex'r., 
11  B.  Mon.,  32;  Williams  v.  Duncan,  92  Ky.,  125;  Hark- 
ness  V.  Lisle,  132  Ky.,  767. 

Indeed,  the  courts  will  not  give  to  legal  terms  their 
strictly  technical  meaning  when  such  a  construction  will 
defeat  the  manifest  intention  of  the  parties  to  the  in- 
strument. With  this  rule  in  mind,  let  us  examine  the 
deed  and  the  circumstances  surrounding  the  parties. 
The  grantor  had  owned  the  land  for  many  years.  He 
knew  of  the  existence  of  the  mines.  Not  only  so,  but  the 
mines  had  been  actually  worked  in  his  lifetime.  Eliza- 
beth Saulsberry  was  his  wife.  He  evidently  intended  to 
make  for  her  some  suitable  provision.  Under  these  cir- 
cumstances, he  provided  that  she  was  to  receive  *' one- 
half  of  all  the  rents  from  off  the  place,  from  all  re- 
sources whatsoever."  If  the  defendant  had  leased  the 
miues  for  a  periodical  rent  there  can  be  no  doubt  that 
plaintiff  would  have  been  entitled  to  half  of  such  rent; 
and  the  purpose  of  the  grantor  should  not  be  defeated 
merely  because  the  defendant  leased  the  mine  on  a  roy- 
alty instead  of  a  rental  basis.  Some  effect  must  be  given 
to  the  words  *'from  all  resources  whatsoever,"  consid- 
ered in  the  light  of  the  grantor's  knowledge  of  the  ex- 
istence of  the  mines,  and  of  the  fact  that  the  mines,  to 
say  the  least,  constituted  a  very  valuable  part  of  the 
farm.  It  is  clear,  we  think,  that  **all  resources  what- 
soever" necessarily  include  the  mines,  and  that  the 
grantor  intended  that  his  widow  should  share  equally 
not  only  in  the  income  from  the  mines,  but  in  all  other 
income  and  proceeds  from  the  farm,  regardless  of  the 
manner  and  form  of  payment,  or  the  name  by  which  it 
might  be  designated.  We  are  strengthened  in  this  con- 
clusion by  the  fact  that  for  a  number  of  years  Mrs.  Sauls- 
berry  was  regularly  paid  her  part  of  the  royalties,  thus 
showing  that  the  parties  themselves,  looking  at  the  mat- 
ter in  the  light  of  the  principles  of  common  sense,  placed 
the  same  construction  upon  the  language  of  the  deed. 

We  see  no  reason  to  disturb  the  judgment  as  to  the 
rent  of  the  cottages.  On  the  return  of  the  case,  the  chan- 
cellor will  fix  the  amount  of  the  recovery  on  the  other 
items,  either  basing  his  findings  on  the  proof  now  in  the 
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record,  or  giving  to  the  parties,  if  they  desire,  an  oppor- 
tunity to  take  additional  proof. 

Judgment  reversed  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

Judge  Hannah  not  sitting. 


Commonwealth,  By  et  al.  v.  Kosmos  Portland  Cement 

Company. 

(Decided  February  3,  1915o 

Appeal  from  Jefferson  Circuit  €ourt 
(Chancery  Branch,  First  Division). 

Courts — stare  Decisis.— The  judgment  appealed  from  is  reversed 
upon  the  authority  of  Commonwealth  v.  Ewald  Iron  Co.,  153  Ky., 
116;  Commonwealth  v.  Standard  Oil  Co.  of  Kentucky,  162  Ky., 
149,  and  Commonwealth  v.  Inter-Southern  Lifb  Insurance  Co.,  162 
Ky.,  228,  where  the  precise  question  here  presented,  was  decided 
adversely  to  the  decision  of  the  trial  court. 

M.  J.  HOLT  and  A.  SCOTT  BULLITT  for  appellant. 

HUMPHREY,  MIDDLETON  &  HUMPHREnf  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Miller — 
Eg  versing. 

This  proceeding  was  begun  ilnder  Section  4260  of  the 
Kentucky  Statutes  by  the  State  Eevenue  Agent,  in  the 
Jefferson  County  Court,  on  February  4,  1911,  for  the 
purpose  of  assessing  for  taxation  for  the  year  1911 
certain  personal  property  of  the  appellee,  which  appel- 
lant alleged  was  omitted  from  taxation  for  that  year. 
The  case  was  tried  in  the  county  court  on  July  13,  1911, 
and  submitted  for  judgment,  which  was  entered  on  Au- 
gust 21,  1911,  assessing  two  items  of  small  value.  The 
Commonwealth  prosecuted  an  appeal  to  the  Jefferson 
Circuit  Court  by  filing  a  transcript  of  the  county  court 
judgment  in  the  circuit  court  clerk's  office  on  Septem- 
ber 16,  1911.  When  the  case  was  called  for  trial  on 
September  28,  1912,  in  the  circuit  court,  the  defendant, 
who  is  the  appellee  here,  moved  the  court  to  dismiss  the 
action  without  prejudice  at  the  cost  of  the  revenue  agent, 
under  the  provisions  of  the  Act  of  1912,  which  requires 
a  diligent  prosecution  of  acts  of  this  character.    (Acts 
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1912,  page  396.)  This  motion  was  sustained;  and  the 
action  having  been  dismissed  without  prejudice  at  the 
cost  of  the  revenue  agent,  he  prosecutes  this  appeal. 

The  Ajct  of  1912  was  construed  in  Commonwealth  v. 
Ewald  Iron  Co.,  153  Ky.,  116;  and,  under  the  interpre- 
tation there  given  to  the  act,  and  by  excluding  the  non- 
juridical  days,  it  is  conceded  by  counsel  for  appellee, 
and  is  unquestionably  true,  that  the  judgment  of  the  cir- 
cuit court  in  dismissing  the  action  was  erroneous.  The 
decision  in  the  Ewald  Iron  Company  case  was  followed 
in  Commonwealth  v.  Standard  Oil  Co.,  162  Ky.,  149,  and 
again  in  Commonwealth  v.  Inter-Southern  Life  Insurance 
Co.,  162  Ky.,  228.  Those  cases  are  on  all  fours  with  the 
case  at  bar,  and,  under  the  principle  of  stare  decisis,  re- 
quire a  reversal  of  the  judgment  of  the  circuit  court. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings. 


Looms  V.  Standard  Printing  Company. 

(Decided  February  3,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

Landlord  and  Tenant — Lease — Covenant  of — ^When  Not  An  Option. 
— ^A  clause  in  a  twenty-year  lease  which  proTldes:  "Party  of  the 
first  part  (lessor)  Is  to  make  an  allowance  of  fifteen  hundred  dol- 
lars ($1,500.00)  out  of  the  first  year's  rent;  said  sum  to  be  ex- 
pended in  Installing  heating  plant  and  in  rearranging  elevator  (in 
leased  premises)/'  was  not  a  mere  option  granted  the  lessee,  but 
a  coTenant  whereby  the  lessor  obligated  himself  to  pay  or  allow 
the  lessee  that  sum  on  the  cost  of  instaUing  the  heating  plant 
and  rearranging  the  elevator. 

Landlord  and  Tenant — Obligation  Imposed  Upon  L.es8ee — What 
was  a  Sufficient  Performance  of. — ^As  the  above  clause  of  the 
lease  failed  to  fix  the  time  for  installing  the  heating  plant  and 
rearranging  the  elevator,  it  should  be  presumed  that  the  parties 
contemplated  that  the  work  would  be  performed  in  a  reasonable 
time  and  before  the  expiration  of  the  first  year  of  the  lease.  But 
where  the  lessee  within  a  reasonable  time  and  during  the  first 
year  of  the  lease,  substantially  completed  the  work  on  the  ele- 
vator and  began  work  on  the  heating  plant  in  time  to  have  com- 
pleted it  in  that  year,  but  was  forced  into  bankruptcy  by  his 
creditors  before  it  could  be  completed;  and  the  leasehold  and  all 
rights  under  the  lease,  together  with  other  property  of  the  lessee, 
was  sold  under  the  bankruptcy  proceedings,  and  the  purchaser 
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at  such  sale,  with  the  knowledge  of  the  lessor  and  without  objec- 
tion from  him,  completed  the  Installation  of  the  heating  plant  and 
the  little  work  remaining  to  be  done  on  the  elevator;  and  in  the 
meantime  paid  the  lessor  all  rent  on  the  lefised  premises  as  it 
accrued,  with  the  understanding  between  them  that  such  pur- 
chaser would  upon  the  completion  of  the  heating  plant,  claim 
and  be  allowed  out  of  the  rent  going  to  the  lessor  as  paid  by  the 
latter,  the  91,500.00  on  the  cost  of  the  elevator  and  heating  plant; 
the  lessor,  under  these  circumstances,  was  properly  held  liable 
for  the  91,500.00,  although  the  installation  of  the  heating  plant 
was  not  completed  until  the  second  year  of  the  lease. 

BURNETT  &  BURNETT  for  appellant. 

BURNETT.  BATSON  &  GARY  for  appeUee.  \ 

Opinion  of  the  Court  by  Judge  Settle — ^AflBrming. 

The  appellant,  George  Looms,  is  the  owner  of  a 
four-story  building  on  First  street,  between  Market  and 
Jefferson,  in  the  city  of  Louisville,  which  he,  in  May, 
1910,  leased  for  a  term  of  twenty  years  from  September 
1,  1910,  to  the  Globe  Printing  Company,  at  a  rental  of 
$2,000.00  per  annum,  payable  in  equal  installments  at 
the  end  of  each  month.  This  contract  was  reduced  to 
writing  and  duly  signed  by  the  parties  thereto.  It  con- 
tains the  following  clause : 

** Party  of  the  first  part  (appellant  Looms)  is  to  make 
an  allowance  of  fifteen  hundred  dollars  ($1,500.00)  out 
of  the  first  year's  rent;  said  sum  to  be  expended  in  in- 
stalling heating  plant  and  in  rearranging  elevator.*'       • 

A  portion  of  the  premises  was  to  be  occupied  by 
the  lessor  himself  until  December  1,  1910.  The  lessee, 
Globe  Printing  Company,  an  extensive  printing  con- 
cern, owning  a  large  quantity  of  heavy  machinery,  be- 
gan to  move  into  the  property  early  in  September,  1910, 
but  did  not  get  all  of  its  machinery  therein  until  some 
time  in  the  month  of  December.  It  was  clearly  under- 
stood between  the  parties  to  the  contract  that  the  ele- 
vator then  in  the  building  was  inadequate  for  the  use 
the  Globe  Printing  Company  would  have  to  make  of  it, 
and  that  it  would  have  to  be  enlarged  and  otherwise 
changed;  also  that  a  heating  plant  would  be  indispens- 
£,bly  necessary  to  the  Globe  Printing  Company's  use  of 
the  leased  premises.  When  the  Globe  Printing  Com- 
pany commenced  to  move  i^to  the  property  it  at  the 
same  time  began  to  take  bids  on  the  heating  plant,  but 
none  of  the  bids  inmiediately  made  were  accepted,  be- 
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cause  they  were  thought  to  be  excessive ;  and,  in  view  of 
the  fact  that  it  would  have  been  impossible  to  install  the 
heating  plant  in  time  for  the  winter  season,  a  large 
stove  was  used  for  heating  the  building  during  the  win- 
ter following  the  removal  of  the  Globe  Printing  Com- 
pany therein.  The  situation  as  to  the  elevator,  however, 
was  different,  and  the  Globe  printing  Company  at  once 
l)egan  its  rearrangement,  and  by  March  20, 1911,  had  so 
far  progressed  with  the  work  on  the  elevator  as  to  have 
expended  $1,040.00  thereon  and  practically  completed  it. 

On  the  date  la^t  mentioned  the  Globe  Printing  Com- 
pany was  adjudged  a  bankrupt  and  a  receiver  in  bank- 
ruptcy appointed  to  take  charge  of  all  its  property,  in- 
cluding the  leased  premises.  He  at  once  had  done  the 
little  work  required  to  complete  the  elevator.  Soon 
thereafter  the  receiver  was  elected  trustee  of  the  bank- 
rupt and  operated  the  plant  as  such  until  it,  together  with 
the  leasehold  in  question  and  all  rights  thereunder,  was 
sold  to  the  appellee.  Standard  Printing  Company.  Prior 
to  this  sale  the  trustee  in  bankruptcy  took  up  with  the 
appellant.  Looms,  the  matter  of  rent  in  arrears,  and  in- 
sisted upon  withholding  the  rent  then  due  the  latter 
upon  the  leased  premises  until  the  $1,500.00  stipulated 
in  the  lease  should  be  deducted,  but  shortly  thereafter 
the  referee  in  bankruptcy  adjudged  that  the  trustee  pay 
the  rent  then  in  arrears  and  reserve  all  rights  to  the 
allowance  of  the  $1,500.00  out  of  future  rents.  This  ad- 
justment of  the  matter  made  the  lease  more  valuable  to 
the  trustee  in  selling  the  property.  The  lease,  being  an 
asset  of  the  bankrupt's  estate,  was,  by  direction  of  the 
bankrupt  court,  sold  to  the  appellee  with  the  plant  and 
other  effects  of  the  bankrupt  on  April  21,  1911.  When 
the  order  of  sale  was  made  it  was  objected  to  by  appel- 
lant for  the  reason  thus  stated  in  the  pleading  filed  by 
him  in  the  bankruptcy  proceeding : 

**  George  Looms  objects  to  any  allowance  being  made 
to  the  trustee  herein,  or  the  Globe  Printing  Company, 
in  any  amount,  for  costs  of  installing  an  elevator  in  the 
premises  now  occupied  by  said  trustee,  because,  by  the 
terms  of  the  said  lease,  no  allowance  was  to  be  made 
until  the  heating  plant  had  been  installed  and  the  ele- 
vator rearranged;  that  the  said  lessee's  contract  to  in- 
stall said  heating  plant  and  rearrange  the  elevator  was 
an  entirety  contract  and  said  lessee  was  entitled  to  no 
compensation  for  same  whatsoever  until  the  fuU  con- 
tract had  been  carried  out  and  completed." 
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As  by  the  sale  tlie  property  and  leasehold  went  into 
the  hands  of  the  appellee,  Standard  Printing  Company, 
with  the  right  to  complete  the  heating  plant  and  deduct 
the  $1,500.00,  the  latter  right  constituted  a  valuable  part 
of  the  consideration  in  the  sale  of  the  property.  At  the 
time  of  the  sale  the  rearrangement  of  the  elevator  had 
been  completed.  Although  appellee  had  moved  into  the 
property  following  its  purchase  in  April,  1911,  the  trus- 
tee in  bankruptcy  paid  to  appellant  the  July  and  Au- 
gust rent,  owing  to  the  fact  that,  notwithstanding  the 
sale,  he  continued  as  receiver  to  close  up  xmfinished 
printing  bids  which  had  not  been  embraced  in  the  sale. 
Immediately  after  appellee's  purchase  of  the  plant  and 
leasehold  it  accepted  a  bid  for  the  installation  of  the 
heating  plant,  and  it  was  completed  in  the  early  fall  and 
the  heating  plant  put  in  operation  in  time  for  use  during 
the  winter  of  1911.  The  installation  of  the  heating 
plant  appears  to  have  cost  $1,833.60,  and  the  elevator 
$1,527.00,  making  the  total  cost  of  the  heating  plant  and 
elevator  $3,360.60.  The  heating  plant  and  elevator  con- 
stitute permanent  improvements  which  increase  the 
vendible  value  of  the  property  at  least  as  much  as  they 
cost. 

After  the  completion  of  the  heating  plant  appellee 
advised  appellant  of  its  purpose  to  withhold  the  rent 
due  him  on  the  building,  as  it  accrued  from  month  to 
month,  until  it  received  the  $1,500.00  which  the  lease 
stipulated  should  be  allowed  out  of  the  rent  for  installing 
the  heating  plant  and  rearranging  the  elevator.  There- 
upon appellant  refused  to  allow  the  $1,500.00  to  be  so 
deducted  from  the  rent,  claiming  a  forfeiture  of  the- 
lease,  and  threatened  appellee  with  a  forcible  detainer 
proceeding  for  the  possession  of  the  leased  premises,  if 
not  peaceably  surrendered.  To  prevent  the  threatened 
forcible  detainer  proceedings  appellee  instituted  an  ac- 
tion in  equity  in  the  Jefferson  Circuit  Court,  chancery 
branch,  first  division,  asking  an  injunction;  that  it  bo 
given  leave  to  pay  into  court  all  rents  as  due  until  the 
court  could  determine  the  rights  of  the  parties;  and 
finally  asked  that  it  be  given  a  judgment  against  ap- 
pellant for  the  $1,500.00.  The  case  was  transferred  by 
the  chancery  court  to  the  common  pleas  branch,  second 
division,  and  on  the  trial  in  the  latter  court  a  jury  was 
waived  and  the  law  and  facts,  by  agreement  of  the  par- 
ties, submitted  to  the  court,  which  adjudged  that  ap- 
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pellee  recover  of  appellant  the  $1,500.00  claimed  in  the 
I>etition,  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  April  14,  1913,  until  paid,  and  its 
costs  in  the  action  expended.  The  court's  written  con- 
clusions of  law  and  fact  appear  in  the  record.  The  ap- 
pellant, being  dissatisfied  with  that  judgment,  by  this 
appeal,  seeks  its  reversal 

It  is  the  contention  of  appellant,  and  such  was  the 
defense  interposed  by  his  answer  that  the  clause  of  the 
lease  under  which  appellee  claims  the  allowance  of 
$1,500.00  out  of  the  rent  of  the  leased  premises  to  reim- 
burse it,  in  part,  for  the  cost  of  installing  the  heating 
plant  and  rearranging  the  elevator,  does  not  constitute 
a  contract  or  undertaking  that  obligates  him  to  con- 
tribute that  amount  toward  defraying  the  cost  of  these 
improvements,  but  that  it  is  a  mere  option  by  which  ap- 
peUee's  assignor,  the  Globe  Printing  Company,  could 
have  obtained  a  reduction  of  $1,500.00  out  of  the  first 
year's  rent,  provided  such  option  had  been  accepted  by 
it  and  the  work  of  installing  the  heating  plant  and  re- 
arranging the  elevator  performed  within  such  year. 

We  do  not  think  the  language  of  the  clause  in  ques- 
tion authorizes  such  a  construction.  It  does  not  stipu- 
late the  time  within  which  the  heating  plant  should  be 
'  installed  or  the  elevator  rearranged ;  therefore,  its  mean- 
ing is  that  this  work  had  to  be  done  within  a  reason- 
able time ;  and  we  concur  in  the  conclusion  of  the  circuit 
court  that  it  was  done  within  a  reasonable  time.  Even 
if  there  were  greater  plausibility  in  appellant's  conten- 
tion, the  evidence  shows  that  before  the  year  was  out 
the  work  of  rearranging  the  elevator  had  been  wholly 
completed  and  that  appellee's  assignor  had  commenced 
to  make  preparation  for  the  construction  of  the  heating 
plant  and  some  work  had  been  done  towards  its  com- 
pletion. The  contract  for  the  installation  of  the  heat- 
ing plant  was  let  by  appellee  after  its  purchase  and  be- 
fore the  first  year  of  the  lease  had  expired.  The  work 
was  begun  in  the  first  part  of  September,  1911,  and  the 
plant  completed  and  in  operation  in  ample  time  for  the 
second  winter's  heating.  Such  delay  as  occurred  arose 
out  of  no  fault  of  appellee  or  its  assignor.  The  latter 
was  forced  into  bankruptcy  before  the  work  of  install- 
ing the  heating  plant  could  possibly  be  completed.  The 
proceedings  in  bankruptcy  temporarily  suspended  the 
work  upon  the  heating  plant.    As  soon  as  the  sale  of  the 
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bankrupt's  property  and  effects,  including  the  leasehold, 
took  place,  the  work  of  installing  the  heating  plant  was 
immediately  taken  up  by  appellee  and  prosecuted  with- 
out delay  until  completed.  Pending  the  bankruptcy  pro- 
ceedings both  appellee  and  appellant  were  protected  in 
their  rights  by  the  referee  in  bankruptcy,  the  trustee 
being  required  to  pay  the  latter  his  rents  as  they  became 
due,  but  with  the  reservation  that  appellee  should  not 
be  prejudiced  thereby,  but  would  be  allowed  to  later  as- 
sert its  claim  to  the  $1,500.00  which  the  contract  enti- 
tled it  to  demand  out  of  the  rent  on  the  cost  of  the  im- 
provements it  required  to  be  made. 

It  is  also  apparent  from  the  evidence  that  appellant 
himself  made  no  claim  that  the  clause  of  the  lease  re- 
ferred to  was  a  mere  option,  or  that  the  improvements 
had  to  be  completed  within  the  first  year  of  the  lease, 
until  after  both  the  elevator  and  heating  plant  had  been 
completed.  On  the  contrary,  the  only  complaint  that 
came  from  him  before  the  completion  of  the  improve- 
ments was  that  the  allowance  of  $1,500.00  out  of  the 
rent  was  not  to  be  made  imtil  the  heating  plant  had  been 
installed  and  the  elevator  rearranged.  It  also  appears 
from  the  evidence  that  appellant  was  in  and  upon  tlie 
leased  premises  at  various  times  while  the  work  of  in- 
stalling the  heating  plant  was  going  on  and  that  he 
then  did  nothing  to  prevent  the  work  or  forewarn  ap- 
pellee of  his  contention  thereafter  to  be  made.  We, 
therefore,  conclude,  as  did  the  circuit  court,  that  the 
construction  attempted  to  be  placed  upon  the  clause  of 
the  lease  in  controversy  by  appellant's  answer,  is  an 
afterthought;  and  that,  if  such  had  been  his  previous 
construction  of  it,  good  faith  would  have  required  him 
to  have  so  informed  appellee  after  it  acquired  the  lease 
and  before  the  work  was  done.  Moreover,  appellant  lias 
received  and  will  yet  enjoy  whatever  benefit  may  accrue 
\  to  his  property  from  the  installation  of  the  heating  plant 
^^  and  the  rearrangement  of  the  elevator.  For  these  j.'n- 
provements  he  agreed  to  allow  $1,500.00  out  of  the  rents, 
and  it  imposed  no  hardship  upon  him  to  compel  him  to 
make  the  allowance  out  of  rent  that  accrued  after  the 
first  year  of  the  lease,  instead  of  paying  it  out  of  the 
first  year's  rent.  Appellee,  by  its  purchase  of  the  lease, 
acquired  all  the  rights  of  the  original  lessee,  the  Globe 
Printing  Company,  one  of  which  was  the  right  to  in- 
stall the  heating  plant  and  complete  the  elevator  and  to 
> 
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receive  therefor  the  $1,500.00  agreed  to  be  paid  by  the 
lessor,  and  this  right  the  circuit  judge  properly  en- 
forced. 

Being  of  the  opinion  that  the  circuit  judge  properly 
determined  the  rights  of  the  parties,  the  judgment  is 
affirmed. 


Taylor  v.  Commonwealth. 

(Decided  February  3,  1915.) 

Appeal  from  Fayette  Circuit  Court. 

1.  Criminal  Law — Confession — Competency. — ^Evidence  by  a  railroad 
detective  that,  according  to  reports  received  by  him  through  rail- 
road channels,  a  certain  freight  car  consigned  to  a  point  in 
Alabama  when  it  reached  its  destination  showed  that  it  had  been 
broken  into  and  a  part  of  its  contents  missing,  was  not  competent 
in  connection  with  the  confession  of  the  defendant,  to  show  that 
the  ofTense  had  been  committed. 

2.  Criminal  Law — Confession. — Under  the  express  provisions  of 
Section  240  of  the  Criminal  Code,  a  confession  of  a  defendant 
made  outside  of  court  must  be,  to  authorize  a  conviction,  accom- 
panied by  other  evidence  that  the  offense  was  committed. 

JESSE  I.  MILLER  and  HARRY  B.  MILLER  for  appellant. 

JAMES  GARNETT,  Attorney  General,  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Tubnbb — ^Reversing. 

Appellant  and  Sam  Chandler  were  jointly  indicted  in 
the  Fayette  Circuit  Court  charged  with  appropriating 
property  in  the  possession  of  a  common  carrier  for 
transportation. 

Appellant,  on  his  separate  trial,  was  found  guilty 
and  sentenced  to  the  penitentiary,  and  from  that  judg- 
ment has  appealed. 

Appellant  was  arrested  on  the  30th  day  of  July, 
1914,  having  in  his  possession  at  the  time  seven  pairs 
of  new  shoes,  which  he  was  undertaking  to  dispose  of 
to  a  second-hand  dealer.  He  was  lodged  in  jail,  and 
after  remaining  there  an  hour  or  two,  he  sent  for  the 
oflScers  and  told  them  that  if  they  would  take  him  to  a 
certain  trestle  of  a  railroad  in  the  edge  of  Lexington 
he  would  show  them  where  his  confederates  were;  at 


Digitized  by  VjOOQIC 


Taylor  v.  Commonwealth.  499 

the  same  time  he  told  them  that  he  and  three  or  four 
others,  including  Chandler  and  a  man  called  Boots,  had 
gotten  the  shoes  from  a  railroad  car,  together  with  some 
hams,  and  that  they  had  thrown  them  out  of  the  car  and 
gone  back  after  them  when  they  had  alighted  therefrom. 
Accordingly,  the  oflScers  found  one  of  the  confederates, 
who  was  arrested,  and  guided  by  the  two,  the  oflScers  went 
to  two  places  in  Lexington,  where  they  found  nine  of  the 
hams,  seven  at  one  place,  and  two  at  another.. 

This  confession  of  the  appellant  made  at  the  jail  and 
subsequently,  appears  to  have  been  wholly  voluntary. 

Upon  his  trial  the  defendant  pleaded  not  gnilty,  and 
the  substance  of  the  evidence  was  as  given  above,  except 
that  it  was  testified  by  a  witness  that  he  represented  the 
railroad  and  superintended  the  loading  of  a  certain 
freight  car  at  Cincinnati,  and  that,  according  to  the  bills, 
there  were  loaded  in  said  car  fifty-beven  cases  of  shoes 
and  eight  cases  of  hams  of  a  particular  brand,  but  that 
he  personally  did  not  know  the  cases  actually  contained 
either  the  shoes  or  the  hams. 

It  was  also  shown  by  the  railroad  detective  that 
when  the  car  reached  its  destination  in  Alabama,  ac 
cording  to  reports  made  to  the  railroad  company,  it  had 
been  broken  into  and  a  part  of  the  contents  were  missing. 

It  is  apparent  that  the  testimony  of  neither  of  the 
railroad  men,  or  their  combined  testimony,  is  competent 
to  show  either  that  the  shoes  or  hams  were  ever  actually 
in  the  car,  or  that  the  car  was  ever  actually  broken  into 
or  the  contents  thereof  disturbed.  It  is  hearsay,  pure 
and  simple,  to  say  that  one  got  a  report  that  a  certain 
car  reached  its  destination  short  of  the  goods  which  it 
is  not  even  shown  were  ever  shipped  therein ;  and  even 
if  it  were  competent,  there  is  nothing  to  show  that  it 
was  broken  into  or  the  contents  taken  therefrom  at  any 
particular  point  in  its  long  route. 

Section  240  of  the  Criminal  Code  provides : 

**A  confession  of  a  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless  accompanied 
with  other  proof  that  such  an  offense  was  committed. '' 

We  feel  constrained  to  hold  that  there  was  no  compe- 
tent evidence,  other  than  the  confession  of  the  appellant, 
that  the  crime  with  which  he  was  charged  had  ever  been 
actually  committed,  and,  therefore,  under  the  express 
terms  of  the  section  quoted,    the    court    should   have 
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granted  appellant's  motion  for  a  peremptory  instruc- 
tion. 

It  is  a  matter  of  common  knowledge  that  men  often 
confess  to  the  commission  of  crimes  which  were,  in  fact, 
never  committed,  and  doubtless  the  section  quoted  was 
enacted  in  the  light  of  this  experience. 

However  unfortunate  it  may  seem  to  apply  this  rule 
in  the  instant  case,  it  may  be  safely  said  that  similar  en- 
actments have  stood  the  test  of  civilization  for  genera- 
tions. At  any  rate,  it  is  the  law  of  Kentucky  and  must 
be  enforced  as  written. 

Commonwealth  v.  Burgess,  28  Rep.,  1128;  Moseby 
V.  Commonwealth,  113  S.  W.,  850. 

The  judgment  is  reversed  with  directions  to  grant  ap- 
pellant a  new  trial  and  for  further  proceedings  ^oonsist- 
ent  herewith. 


Edelen  v.  Herman,  By  et  al. 

(Decided  February  3,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Number  Four). 

Contracts — Parol  Contract — Services. — ^In  an  action  under  an  ex- 
press parol  contract  for  domestic  services,  where  the  only  issue 
is  not  whether  there  was  a  contract  or  no  contract,  but  what  was 
the  real  rate  of  compensation  agreed  upon  by  the  parties,  evi- 
dence of  the  real  value  of  the  services  rendered  and  of  the  cus- 
tomary price  of  similar  services  at  the  time  and  place  of  the  con- 
tract, may  be  introduced;  not  for  the  purpose  of  varying  the  con- 
tract between  the  parties,  but  solely  for  the  purpose  of  aiding 
the  Jury  in  determining  what  was  the  real  rate  of  compensation 
agreed  upon. 

SHIELD,  CAMPBELL  &  McATEE  for  appellant. 

E.  C.  WTURTELE  and  SAMUEn:^  J.  LEVY  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Ttjbneb — Reversing. 

Dora  Herman,  by  her  next  friend,  A.  Herman,  in- 
stituted this  action  against  appellant  for  a  balance 
claimed  under  the  terms  of  an  express  parol  contract  for 
domestic  services  rendered  by  her  in  appellant's  home  for 
49  weeks  at  the  contract  price  of  $10.00  per  week. 

Appellant  answered,  not  denying  the  rendition  of  the 
services,  but  claiming  they  were  rendered  under  another 
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and  different  contract  by  the  terms  of  which  he  was  to 
pay  appellee  $8.00  per  month  and  her  board  and  lodging 
for  snch  services,  and  that  same  had  been  fully  paid. 

Appellee  is  a  German  girl  who,  at  the  time  of  the  con- 
tract, had  been  in  this  country  only  a  short  time,  was 
only  sixteen  years  of  age,  and  spoke  very  little  English  j 
her  father  came  to  this  country  with  her  from  Germany, 
and  he  likewise  spoke  English  very  indifferently.  The 
father  claimed  to  be  a  distiller,  and  hearing  that  appellant 
was  the  owner,  or  the  manager  of  two  distilleries,  sought 
him  upon  several  occasions  with  a  view  of  procuring  em- 
ployment for  himself;  upon  one  of  these  occasions  it 
developed  that  he  had  this  daughter  for  whom  he  desired 
to  procure  employment  as  a  domestic  in  a  home  where 
she  would  be  protected  f rom-the  temptations  of  the  city. 

It  is  the  theory  of  the  plaintiff  that  at  the  time  of 
the  employment  of  the  daughter  by  appellant,  he  also 
agreed  that  he  would  at  some  future  time  give  her  father 
employment  as  a  distiller  at  $75.00  per  month,  and  that 
when  such  employment  of  the  father  should  begin  the 
daughter's  wages  should  be  reduced  to  $6.00  per  week; 
but  that  as  the  father  was  never  given  such  employment 
under  the  terms  of  the  contract,  the  daughter  was  entitled 
to  $10.00  per  week  for  the  whole  term  of  service. 

It  is  the  theory  of  the  defendant  that  the  father  ap- 
proached him,  told  him  he  was  anxious  to  get  his  daughter 
in  a  home  where  she  might  be  protected,  and  that  ap- 
pellant told  him  to  bring  the  daughter  to  his  home  and 
he  would  let  his  housekeeper  see  whether  or  not  she  could 
employ  her;  that  the  father  and  daughter  did  come  to  his 
home  and  were  told  that  the  housekeeper  would  give 
her  employment,  and  she  would  be  paid  such  wages  as  the 
housekeeper  might  think  she  was  worth,  after  a  trial ;  and 
that  thereafter  her  wages  were  fixed  by  the  housekeeper 
at  $8.00  per  month,  and  this  fact  was  conmaunicated  to  her 
father,  and  that  the  prospective  employment  of  the 
father  as  a  distiller  had  no  connection  whatever  with  the 
employment  of  the  daughter. 

Appellee  and  her  father  testified  to  the  contract  as 
set  out  in  her  pleadings,  and  appellant  and  his  house- 
keeper testified  to  the  contract  as  set  out  in  his  answer. 

The  jury  found  a  verdict  for  the  full  amount  claimed 
by  the  plaintiff,  and  from  a  judgment  on  that  verdict  this 
appeal  is  prosecuted. 

Appellee,  as  stated,  was  only  sixteen  years  of  age 
at  the  time,  and  was  a  skilled  domestic  in  no  particular. 
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On  the  trial  the  defendant  offered  to  prove  the  real 
value  of  the  services  rendered  by  the  plaintiff,  and  of- 
fered to  prove  by  her  former  employer  that  she  had  been 
employed  by  him  as  a  domestic  just  before  she  went  to  de- 
fendant's home,  and  that  he  paid  her  $S,.00  per  week  for 
her  services ;  that  she  was  unable  to  speak  English  except 
Avith  difficulty,  and  was  an  unskilled  domestic  and  was 
worth  only  the  wages  which  he  had  paid  her.  Treating 
th^t  as  an  offer  to  prove  the  customary  price  of  services 
similar  to  those  rendered  by  the  plaintiff  at  the  time  and 
place  of  performance  the  question  arises,  under  the  state 
of  the  pleadings  in  this  case  was  such  evidence  competent 
as  tending  to  show  the  real  contract  between  the  parties? 

Manifestly  it  was  not  competent  to  vary  the  terms  of 
the  contract  between  the  parties,  but  where  only  the  rate 
of  payment  for  services  under  the  contract  was  in  issue, 
and  there  was  such  wide  divergence  between  the  parties 
as  to  the  contract  price,  was  it  not  competent  as  bearing 
upon  which  claim  was  probably  correct? 

By  way  of  illustration,  if  a  farm  laborer  should 
institute  an  action  against  his  employer  and  set  up  an  ex- 
press parol  contract  by  which  he  was  to  be  paid  $20.00 
per  day  for  his  labor  on  the  farm,  and  the  employer  should 
answer,  admitting  the  contract  except  as  to  the  rate  of 
payment,  and  alleging  that  under  its  terms  the  rate  was 
$2.00  a  day  and  not  $20.00,  can  it  be  doubted  that  the 
defendant  might  show  the  unreasonableness  of  the  con- 
tract asserted  by  the  plaintiff  by  showing  that  the 
customary  price  for  labor,  at  the  time  in  that  community, 
was  $2.00  per  day?  And  this,  not  for  the  purpose  of  vary- 
ing or  changing  the  contract,  but  for  the  sole  purpose  of 
enabling  the  jury  to  reach  a  fair  conclusion  as  to  what 
was  the  real  contract. 

The  precise  question  involved  here  has  not  been  passed 
upon  in  this  State  so  far  as  we  have  been  advised,  but  we 
are  not  without  ample  authQrity  to  sustain  our  view 
that  the  evidence  was  competent. 

In  9th  Cyc,  pages  767-8,  the  rule  is  thus  stated: 

**  Where  there  is  a  direct  conflict  of  evidence  as  to 
the  agreed  rate  of  payment,  the  actual  value  of  the  ser- 
vices rendered,  of  the  property  sold,  or  of  materials 
furnished  at  the  time  of  making  of  the  contract  may  be 
proved,  as  such  evidence  tends  to  show  whose  contention 
is  probably  correct.'' 

And  in  the  note  to  that  text  it  is  said: 
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"These  cases  proceed  upon  the  principle  that  in  con- 
troversies where  a  special  agreement  is  alleged  on  one 
side  and  is  denied  on  the  other,  it  is  relevant  to  put  in 
evidence  any  circumstances  which  tend  to  make  the  propo- 
sition at  issue  either  more  or  less  improbable ;  and  this 
not  to  change  the  contract,  but  as  evidence  bearing  upon 
the  probability  that  the  contention  of  one  party  is  correct 
rather  than  that  of  the  other.*' 

In  third  Vol.  Ency.  of  Evidence,  page  517,  we  find  the 
rule  stated  in  a  different  form,  to-wit: 

**Thu8  on  an  issue  as  to  whether  or  not  a  contract 
was  made  as  claimed,  any  circumstances  bearing  thereon, 
or  any  evidence  which  tends  to  render  that  fact  probable 
or  improbable  is  relevant,  provided,  of  course,  the  evi- 
dence is  not  otherwise  objectionable.'' 

The  case  of  Campau  v.  Moran,  31  Mich.,  280  (Cooley, 
J.),  was  where  Moran  sued  Campau  on  a  verbal  contract 
to  recover  the  contract  price  of  work  done  upon  a  certain 
structure ;  the  defense  set  up  a  very  different  contract 
calling  for  a  much  more  substantial  structure.  The  court, 
in  passing  upon  the  admissibility  of  evidence  that  the 
cost  of  building  the  structure  in  the  manner  contended  for 
by  defendant  would  be  much  more  than  the  contract  price, 
said: 

**When  the  parties  were  thus  distinctly  at  issue  upon 
the  terras  of  the  contract,  evidence  that  the  cost  of  per- 
formance of  such  a  contract  as  the  defendant  set  up, 
would  be  greatly  in  excess  of  the  contract  price,  would 
certainly  afford  some  reasonable  ground  for  believing 
that  defendant  is  in  error  on  the  facts.  We  can  very  well 
conceive  of  cases  in  which  such  evidence  might  be 
forcible." 

The  case  of  Ellis  v.  Woodbum,  89  Cal.,  129,  was 
where  a  lawyer  sued  for  a  contingent  fee  under  the  terms 
of  a  contract  in  addition  to  the  retainer  which  he  had 
already  received;  the  defendant  denied  the  agreement  to 
pay  the  contingency,  and  alleged  an  express  contract  upon 
the  part  of  the  plaintiff  to  render  the  services  for  the 
amount  of  the  retainer,  which  had  been  paid,  and  no 
more.  The  court  in  holding  that  evidence  of  the  value 
of  the  services  rendered  was  incompetent,  said : 

**If  there  had  been  a  dispute  as  to  the  amount  of  a 
contingent  fee  to  be  paid,  then  such  evidence  would  have 
been  relevant  as  having  a  bearing  upon  the  probabilities 
of  the  case.  Testimony  as  to  value  or  Usual  price  has 
been  frequently  admitted  in  aid  of  proof  of  an  express 
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contract,  where  the  only  fact  in  dispute  was  as  to  the  sum 
agreed  to  be  paid  for  services  rendered  thereunder,  or  for 
property  sold.  The  principle  upon  which  the  evidence  is 
admitted  in  such  a  case  is,  that  proof  of  reasonable  value 
or  usual  price  has  some  tendency  to  show  the  probable 
price  actually  agreed  on,  that  being  the  fact  in  dispute. '* 

The  Supreme  Court  of  N.  H.  in  Swain  v.  Cheney,  41 
N.  H.,  234,  in  discussing  a  similar  question,  said: 

'*That  there  was  a  contract  was  admitted,  and  it 
would  seem  that  there  was  no  controversy  about  the 
terms  of  it,  except  as  to  the  agreed  price  for  drawing  the 
lumber  between  the  top  of  the  hill  and  the  depot;  and 
while  the  plaintiff  testified  positively,  as  it  would  seem, 
that  this  agreed  price  was  one  dollar  and  fifty  cents  per 
thousand,  the  defendant  probably  testified  just  as  posi- 
tively that  the  agreed  price  was  but  one  dollar  per  thou- 
sand. Here,  then,  there  was  a  single  point  in  dispute  for 
the  jury  to  settle;  and  as  the  evidence  was  conflicting, 
the  jury  must  find  the  fact  to  be  either  one  way  or  the 
other,  according  to  the  preponderance  of  the  evidence; 
and  if  the  direct  testimony  was  evenly  balanced,  then 
they  must  consider  the  probabilities  of  the  case,  and 
weigh  them,  and  thus  come  to  a  conclusion.  And  it  seems 
to  us  that  the  evidence  offered  tended  to  show  what  was 
the  common  price  for  conveying  that  precise  kind  of 
lumber  over  the  same  road  and  at  the  same  time,  which 
would,  we  think,  be  competent  as  tending  to  show  whether 
it  was  more  probable  that  the  price  agreed  to  be  paid 
was  one  dollar  or  one  dollar  and  fifty  cents  per  thou- 
sand.*' 

There  are  many  authorities  to  the  same  effect,  but, 
without  quoting  them  further,  it  may  be  said  that  the  de- 
cided weight  of  authority  is  that  where  the  question  is  not 
whether  there  is  a  contract  or  no  contract,  but  what  was 
the  real  rate  of  compensation  agreed  upon  by  the  parties, 
evidence  of  the  value  of  the  services  rendered,  and  of  the 
customary  price  of  similar  services  at  the  time  and  place 
of  the  contract,  may  be  introduced,  not  for  the  purpose  of 
varying  the  contract  between  the  parties,  but  solely  for 
the  purpose  of  aiding  the  jury  in  determining  what  was 
the  real  rate  of  compensation  agreed  upon  by  them. 

In  this  view  of  the  case  the  evidence  offered  by  the 
defendant  should  have  been  admitted. 

For  the  reason  given  the  judgment  is  reversed  with 
directions  to  grant  appellant  a  new  trial,  and  for  further 
proceedings  consistent  herewith. 
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Hughes  V.  Hughes. 

(Decided  February  3,  1915.) 

Appeal  from  Knox  Circuit  Court. 

1.  Husband  and  Wife — Divorce— Alimony. — ^A  married  woman  who  Is 
a  non-resident  of  this  State,  and  who,  In  a  suit  by  her  husband, 
In  a  court  of  this  State  for  divorce.  Is  summoned  by  constructlye 
process,  may  at  any  time  within  five  years  from  the  rendition  of 
the  Judgment,  enter  her  appearance  and  file  an  answer  and  coun- 
ter claim,  and  although  she  may  not  interfere  with  the  Judgment 
granting  the  divorce,  she  may,  by  showing  that  the  husband  ought 
not  to  have  been  granted  a  divorce,  obtain  a  Judgment  for  alimony 
against  him,  and  have  any  other  property  rights,  which  she  may 
have,  determined. 

2.  Contracts — Compromise — Consideration. — A  compromise  of  mat- 
ters of  controversy  in  relation  to  property,  when  both  parties  un- 
derstand the  t&cts,  is  a  valid  consideration  for  the  making  of  a 
contract,  and  a  court  will  not  go  behind  such  settlement  to  de- 
termine which  party  was  right  in  the  controversy,  and  wlU 
enforce  the  contract  founded  upon  the  settlement,  if  it  Is  free 
from  fraud  and  lllegaUty. 

3  Contracts — Compromise — ^Rescission. — ^A  party  to  a  contract  which 
compromises  matters  of  controversy  between  him  and  another,  if 
the  compromise  was  fairly  made,  wlU  not  be  allowed  afterwards 
to  have  it  set  aside,  or  the  contract  rescinded,  because  he  finds 
out  that  he  could  have  obtained  a  more  favorable  settlement  in 
the  courts  than  he  did  under  the  compromise  contract. 

J.  M.  ROBSION  and  BLACK,  BLACK  &  OWENS  for  appellant 

J.  D.  TUGGLE  for  appeUee. 

Opinion  of  the  Couet  by  Judge  Huet — ^Affirming. 

About  the  year  1880  W.  B.  Hughes,  the  appellant, 
and  Mary  Hughes,  the  appellee,  were  married  in  Pulaski 
bounty,  Virginia.  They  were  each  residents  of  that 
county  and  State  at  the  time  of  the  marriage,  and  the 
appellee  continued  to  reside  in  Virginia  until  the  month 
of  December,  1908,  when  she  removed  to  the  State  of 
Oklahoma,  where  she  has  resided  since  that  time.  About 
the  year  1892  or  1893  the  appellant  went  to  the  State  of 
West  Virginia,  where  he  engaged  in  some  business  en- 
terprises, and  from  there  to  Catlettsburg,  Kentucky,  and 
finally  came  to  Bell  county  and  Kjiox  county,  Kentucky, 
in  the  year  1897  or  1898,  where  he  has  since  resided. 

The  evidence  for  appellee  conduces  to  show  that  from 
the  time  he  left  home  and  went  to  West  Virginia,  and 
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up  until  about  the  year  1903  or  1904  he  frequently  vis- 
ited his  wife  in  Virginia,  and  kept  up  correspondence  by 
letters  with  her,  and  there  was  no  pretense  upon  his  part 
that  he  had  abandoned  his  wife,  until  the  year  1902  or 
1903.  There  was  one  son  as  the  relsult  of  said  marriage, 
who  is  now  a  grown  man  of  twenty-six  or  twenty-seven 
years  of  age. 

The  evidence  of  appellant  conduces  to  show  that  he 
really  abandoned  appellee  in  the  year  1892  or  1893,  and 
that  from  that  time  on  to  the  present  time  he  had  no 
marital  relations  with  the  appellee,  but  continued  to 
send  her  money  from  time  to  time  for  her  support  and 
maintenance.  He  testified  that  previous  to  the  year 
1902  that  he  had  frequently  told  her  of  his  intentions  to 
institute  an  action  against  her  for  divorce,  but  she  de- 
nies same,  and  avers  that  she  had  no  knowledge  of  his 
intentions  to  abandon  her,  or  to  sue  her  for  a  divorce, 
until  in  the  year  1902. 

Some  time  previous  to  July,  1902,  he  instituted  a  suit 
in  the  Knox  Circuit  Court  against  her  for  an  absolute 
divorce,  and  procured  a  warning  order  to  be  made 
against  her.  She  was  at  that  time  still  residing  in  Pu- 
laski county,  Virginia,  which  fact  was  well  known  to  him. 
At  the  July  term,  1902,  of  the  Knox  €ircuit  Court  the 
court  adjudged  that  he  be  divorced  from  her.  She  tes- 
tifies that  she  had  no  knowledge  of  the  pendency  of  this 
suit  until  shortly  before  the  judgment  was  rendered, 
when  she  learned  that  the  suit  was  pending  (not,  how- 
ever, by  the  information  received  from  the  non-resident 
attorney  in  the  case),  and  she  thereupon  proceeded  to 
make  defense  to  the  suit,  and  had  a  notice  served  upon 
him  that  she  would  have  depositions  taken  in  her  behalf 
in  Virginia.  As  soon  as  he  became  aware  of  what  she 
purposed  to  do  he  came  to  her  house  in  Virginia,  and 
represented  to  her  that  he  really  had  no  grounds  of  di- 
vorce to  prefer  against  her,  and  that  he  did  not  intend 
to  obtain  a  divorce  from  her,  but  that  he  had  gotten  into 
trouble  with  a  woman  in  Kentucky,  and  that  his  only  way 
out  of  it  was  to  institute  this  suit  for  divorce,  but  that 
she  need  pay  no  further  attention  to  it,  that  he  had 
caused  the  suit  to  be  dismissed.  She  relied  upon  these 
statements  and  took  no  further  steps  about  the  matter; 
that  he  continued  to  write  affectionate  letters  to  her,  as 
he  had  always  done  theretofore,  and  she  did  not  learn 
of  the  fact  that  a  divorce  had  been  granted  by  the  Ken- 
tucky court  until  some  months  after  it  had  been  done. 
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In  these  statements  she  was  largely  corroborated  by  her 
daughter,  who  resided  with  her,  but  they  were  all  denied 
by  him. 

It  seems  that  within  a  vew  days  after  the  divorce  was 
granted  that  he  married  another  woman  in  Knox  county, 
Kentucky,  to  whom  he  had  caused  a  house  and  lot  to  be 
conveyed,  previous  to  their  iparriage.  Appellee  also 
learned  of  these  facts.  For  the  purpose  of  instituting 
a  suit  against  him  for  alimony  she  sent  a  lawyer  from 
Virginia  to  Barboui^Ue,  Kentucky,  to  investigate  the 
divorce  proceedings,  and  to  take  the  legal  steps  neces- 
sary to  obtain  alimony  from  him.  The  lawyer  nego- 
tiated with  him  about  the  matter,  and  the  negotiations 
resulted  in  the  following  written  contract,  which  was 
signed  in  duplicate,  and  one  copy  retained  by  him  and 
one  delivered  to  the  attorney  to  be  given  to  her.  This 
contract  is  as  follows: 

**This  contract,  Witnesseth:  that  I.  W.  E.  Hughes, 
of  Knox  county,  Kentucky,  did  at  the  July  term,  1902, 
of  the  Circuit  Court  of  said  county,  obtain  a  divorce  from 
Mary  Hughes,  my  former  wife,  upon  constructive  service 
of  process,  she  being  a  non-resident  of  the  State  of  Ken- 
tucky, and  a  resident  of  Pulaski  county,  in  the  State  of 
Virginia,  and  the  said  Mary  Hughes,  contemplating 
bringing  an  action  against  me  in  the  said  Circuit  Court 
of  Knox  county,  Kentucky,  for  alimony,  that  I  agree  and 
bind  myself  by  this  contract  to  pay  the  said  Mary  Hughes 
the  sum  of  thirty-five  dollars  per  month  as  alimony  as 
long  as  she  shall  live,  the  said  sum  of  thirty-five  dollars 
to  be  paid  to  her  monthly,  and  no  action  for  alimony  to 
be  brought  by  her;  provided  that,  if  I  remain  default  in 
the  payment  of  any  portion  of  said  monthly  allowance 
of  $35.00  for  six  consecutive  months,  the  said  Mary 
Hughes  may,  at  her  option,  demand  and  have  of  me 
thirty-five  hundred  dollars  in  full  satisfaction  of  this 
contract ;  and  provided  further,  that  I  may,  at  any  time, 
if  I  choose,  pay  her  the  sum  of  thirty-five  hundred  dol- 
lars in  full  satisfaction  of  this  contract;  and  I  hereby 
waive  all  exemptions  to  which  I  may  be  entitled  under 
the  laws  of  the  State  of  Kentucky  as  to  tiiis  contract, 
and  agree  to  pay  J.  C.  Wysor,  as  attorney  for  Mary 
Hughes,  the  sum  of  $100.00  for  his  services  in  the  prem- 
ises. 

**  Witness  my  hand  this  18th  day  of  January,  1903. 

*'W,  E.  Hughes." 
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It  seemfi  that  under  this  contract  the  appellant  did 
not  exercise  his  right  to  at  once  pay  her  the  sum  of 
$3,500.00  in  full  satisfaction  of  the  contract,  but  elected 
to  pay  thirty-five  dollars  every  month,  as  provided  in 
the  contract,  and  while  he  did  not  pay  the  thirty-five 
dollars  each  month  as  the  contract  provided  for,  he 
would  at  no  time  allow  as  many  as  six  consecutive  months 
to  expire  without  having  made  payment,  and  this  con- 
tinued until  the  month  of  September,  1910,  when  he  made 
no  further  payment  until  the  22nd  day  of  February, 
1911,  when  he  paid  her  the  sum  of  one  hundred  and  five 
dollars,  stating  on  the  check  that  it  was  for  the  amounts 
due  for  the  months  of  September,  October,  and  Novem- 
ber, 1910.  After  this  date  he  did  not  pay  nor  offer  to 
pay  anything  until  the  10th  day  of  September,  1911, 
when  she  received  a  check  from  him  in  payment  for  the 
amounts  due  for  the  months  of  December,  1910,  and 
January,  February,  and  March,  1911,  but  she  would  not 
receive  this  check,  and  returned  it  to  him.  About  Oc- 
tober 1st,  1911,  he  forwarded  to  her  another  check  for 
two  hundred  and  ten  dollars,  purporting  to  be  in  pay- 
ment for  the  months  of  April,  May,  June,  July,  August, 
and  September,  1911.  This  check  she  refused  to  receive 
and  returned  it  to  him.  It  seems  that  he  was  very  negli- 
gent about  making  the  payments,  and  she  was  com- 
pelled to  write  and  ask  for  them ;  that  she  did  so  from 
time  to  time.  At  the  first  of  September,  1911,  he  hav- 
ing defaulted  in  the  payment  for  nine  consecutive  months 
previous  to  that  time,  she  determined  to  exercise  her 
right  under  the  contract  to  demand  from  him  the  sum 
of  thirty-five  hundred  dollars  in  full  satisfaction  of  the 
contract,  as  provided  in  it,  and  at  that  time  she  put  the 
matter  in  the  hands  of  her  attorney  in  Kentucky,  and 
this  is  the  reason  she  gives  for  not  accepting  the  check 
of  September  10th  and  October  1st,  believing,  as  she 
says,  suit  had  already  been  instituted. 

She  instituted  this  suit  in  the  Knox  Circuit  Court 
to  recover  from  him  thirty-five  himdred  dollars  men- 
tioned in  the  contract.  To  this  suit  he  filed  an  answer 
pleading  that  the  contract  was  fully  satisfied  by  the 
payment  of  the  thirty-five  hundred  dollars,  and  that  he 
had  already  paid  thirty-three  hundred  dollars  in  monthly 
payments  under  the  contract,  and  for  that  reason  he  was 
only  due  to  pay  two  hundred  dollars  more,  which  he  was 
willing  to  confess. 
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He  also  pleaded  that  the  contract  was  without  con- 
sideratioUy  and  for  that  reason  nothing  could  be  re- 
quired of  him  under  it.  He  likewise  pleaded  that  the 
thirty-five  hundred  dollars,  for  which  he  was  sued,  was 
a  penalty  and  not  enf  orcible.  He  also  set  up  and  pleaded 
as  a  set  oflf  a  note  for  the  sum  of  $1,882.00,  which  he 
claimed  she  had  executed  to  him  on  July  1st,  1893,  and 
which  was  due  three  years  after  date,  with  interest  at 
six  per  cent  per  annum  from  date,  and  asked  that  same 
be  set  off  against  any  judgment  which  she  might  re- 
cover against  him.  A  further  plea  interposed  was  that 
the  appellee  had  made  her  son  an  agent  for  her  to  col- 
lect and  send  the  monthly  payments  to  her  and  that  the 
son  had  failed  to  send  the  money  to  her,  although  he 
had  a  right  to  check  upon  appellant  *s  funds  and  appel- 
lant had  authorized  him  to  do  so. 

She  filed  a  reply  in  which  she  pleaded  that  the  note 
was  without  consideration,  and,  furthermore,  that  it  was 
executed  and  delivered  to  him  when  they  were  both  citi- 
zens and  residents  of  the  State  of  Virginia,  and  was 
to  be  paid  in  the  State  of  Virginia,  and  that  she  had  re- 
mained a  resident  of  the  State  of  Virginia  until  the 
month  of  December,  1908,  and  that  recovery  on  the  note 
was  barred  by  the  statute  of  limitations  on  the  first  day 
of  July,  1901,  alleging  also  that  the  period  of  limitations 
upon  a  note  of  that  character  was  five  years  from  the 
time  it  became  due,  under  the  statute  of  Virginia.  She 
also  plead  that  it  had  been  due  more  than  fifteen  years 
before  the  filing  of  this  suit,  and  recovery  upon  it  was 
therefore  barred  by  the  statute  of  limitations  in  the  State 
of  Kentucky.  By  rejoinder  the  appellant  controverted 
the  affirmative  allegations  in  the  reply,  and  upon  these 
issues  considerable  proof  was  taken,  a  large  part  of  it 
being  directed  as  to  whether  or  not  the  note  plead  in  the 
set  off  by  the  appellant  was  or  was  not  without  consid- 
eration. The  case  being  submitted  in  the  trial  court 
below,  the  court  adjudged  that  the  appellant  had  failed 
to  manifest  his  right  to  have  a  judgment  upon  the  note 
plead  as  a  set  off,  and  furthermore  adjudged  that  the  ap- 
pellee  recover  of  the  appellant  the  sum  of  thirty-five 
hundred  dollars,  as  sued  for,  with  six  per  cent,  interest 
per  annum  thereon  from  September  18th,  1911,  the 
date  of  filing  the  suit,  until  paid,  and  her  costs  ex- 
pended. '  From  this  judgment  the  appellant  has  appealed 
to  this  court. 
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There  is  no  controversy  as  to  the  fact  that  appel- 
lant had  remained  in  default  in  the  payment  of  the 
monthly  payments  for  six  consecutive  months  at  the  time 
appellee  elected  to  demand  the  thirty-five  hundred  dol- 
lars in  full  satisfaction  of  the  entire  contract.  While 
on  the  10th  day  of  September  she  had  received  a  check 
purporting  to  pay  the  monthly  payments  up  to  and  in- 
cluding March,  1911,  it,  therefore,  left  him  in  default 
as  to  the  five  months  of  April,  May,  June,  July,  and 
August,  when  his  contract  provided,  and  what  he  had 
elected  to  do  under  the  contract,  to  make  a  payment  each 
month,  and  the  reception  of  the  check  was  after  she 
had  put  the  matter  in  the  hands  of  an  attorney  with  di- 
rections to  institute  a  suit,  which  was  filed  thereafter  on 
the  18th  day  of  September.  She,  by  her  attorney,  be- 
fore the  reception  of  said  checks,  had  demanded  of  ap- 
pellant the  thirty-five  hundred  dollars. 

In  support  of  the  contention  that  the  writing  sued 
upon  was  without  consideration,  the  appellant,  by  coun- 
sel, argues  that  he  at  the  time  had  been  divorced  from 
nppellee  for  over  six  months,  and  that  he  was  under  no 
obligation  to  pay  her  alimony,  and  could  not  have  been 
required  to  do  so  by  law,  and  for  that  reason  the  writ- 
*  ing  is  not  enf orcible.  In  support  of  this  contention  he 
cites  statute  2122,  Kentucky  Statutes,  which  is  as  fol- 
lows: 

"If  the  wife  have  not  sufficient  estate  of  her  own, 
she  may  on  a  divorce  obtained  by  her  have  such  allow- 
ance out  of  that  of  her  husband  as  shall  be  deemed 
equitable,  and  be  restored  to  the  name  which  she  bore 
before  marriage,  if  she  may  desire  if 

While  this  court  in  the  case  of  Campbell  v.  Camp- 
bell, 115  Ky.,  656,  held  that  where  the  wife  was  the  plain- 
tiff in  an  action  for  divorce,  and  sued  and  obtained  a 
divorce  from  her  husband,  that  she  could  not  thereafter 
maintain  another  suit  for  alimony  against  her  husband, 
and  obtain  a  judgment  against  him  for  alimony,  unless 
she  had  claimed  alimony,  or  made  some  reservation  in 
the  judgment  of  divorce  concerning  future  support,  in 
the  suit  in  which  she  recovered  the  divorce. 

In  the  case  of  Davis  v.  Davis,  86  Ky.,  32,  this  court 
held  that  where  a  husband  had  instituted  a  suit  for  di- 
vorce against  the  wife,  and  that  the  suit  had  gone  to 
judgment  in  favor  of  the  husband,  where  the  wife  en- 
tered her  appearance,  and  defended  the  suit,  that  while 
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the  judgment  for  divorce  cannot  be  questioned  on  ap- 
peal, nor  set  aside,  but  if  it  appears  that  the  divorce 
was  wrongfully  obtained  by  the  husband,  it  would  not 
bar  the  wife  from  recovering  alimony  in  that  suit,  and 
that  she  could  not  be  deprived  of  her  alimony  simply 
because  the  divorce  was  not  obtained  by  her,  as  should 
have  been  the  case. 

This  court  also  held,  in  the  case  of  Butler  v.  Butler, 
4  Littell,  206,  and  in  Hulette  v.  Hulette,  80  Ky.,  364,  that 
in  as  mucL  as  the  marital  obligation  imposed  on  the  hus- 
band the  duty  of  supporting  and  maintaining  the  wife, 
in  a  case  where  the  husband  had  abandoned  the  wife,  or 
where  the  treatment  of  her  was  such  as  to  compel  her 
to  leave  him,  she  could  maintain  a  suit  for  maintenance 
against  her  husband  without  actually  instituting  a  suit 
for  divorce. 

In  this  case  it  is  not  necessary  for  the  court  to  in- 
quire as  to  which  of  the  parties  was  at  fault  as  to  their 
separation ;  but  the  fact  that  the  husband  obtained  a  di- 
vorce on  the  31st  day  of  July,  and  married  again  on  the 
10th  of  August  following,  is  rather  indicative  of  the  fact 
that  he  was  not  free  from  fault  in  the  matter  of  their 
separation. 

The  suit  he  instituted  was  in  the  State  of  Kentucky, 
against  his  wife,  whom  he  knew  lived  in  the  State  of 
Virginia,  and  he  only  had  constructive  process  against 
her. 

While  it  is  true  that,  under  Section  414  of  the  Civil 
Code,  a  defendant  in  an  action  for  divorce  cannot  within 
five  years  after  the  rendition  of  the  judgment,  move  to 
have  the  action  retried,  and  be  admitted  to  make  defense 
as  if  there  had  been  no  judgment,  but  by  analogy  to  the 
case  of  Davis  v.  Davis,  supra,  she  did  have  a  right  within 
five  years  to  reopen  the  case  to  the  extent  of  showing 
that  the  divorce  had  been  wrongfully  obtained,  and  to 
secure  her  property  rights  in  spite  of  the  judgment  for 
divorce.  The  concluding  portion  of  this  statute  is  very 
significant  when  it  say^,  **but  this  section  does  not  apply 
to  judgments  for  divorce,  so  far  as  the  divorce  is  con- 
cerned.*' 

This  court  held,  in  the  case  of  Lacey  v  Lacey,  95  Ky., 
110,  that  the  wife's  right  to  alimony  was  not  confined  to 
cases  where  the  action  for  divorce  was  instituted  by  her, 
and  that  where  the  wife  is  entitled  to  a  divorce,  although 
the  action  is  instituted  by  tlie  husband,  she  is  entitled  to 
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alimony,  and  Section  2121,  Kentucky  Statutes,  says: 
**Upon  final  judgment  of  divorce  from  the  bonds  of  mat- 
rimony the  parties  should  be  restored  such  property  not 
disposed  of  at  the  commencement  of  the  action  as  either 
obtained  from  or  through  the  other  before  or  during  the 
marriage  in  consideration  thereof.'' 

Construing  all  of  these  sections  together,  we  see  no 
good  reason  in  the  contention  that  because  the  husband 
instituted  the  suit  for  divorce,  and,  without  actual  warn- 
ing to  his  wife,  and  did  obtain  a  divorce,  that  it  should 
preclude  her,  being  a  non-resident,  from  the  same  pro- 
cesses of  law  which  other  persons  have,  to  come  into 
court  within  the  period  of  five  years  after  the  rendition 
of  the  judgment,  and  relitigate  the  matters  in  issue, 
or  the  ones  which  she  has  a  right  to  put  in  issue,  where 
her  right  to  do  so  is  not  clearly  prohibited  by  the  statute. 

If  the  evidence  for  appellee  in  this  case  is  true,  it 
appears  that  the  judgment  for  divorce  was  obtained  by 
the  appellant  by  fraudulently  representing  to  appellee 
that  the  suit  had  been  discontinued,  and  thus  causing 
her  to  rest  in  supposed  security,  until  his  object  was  ob- 
tained in  getting  rid  of  appellee  as  his  wife,  and  marry- 
ing another  woman. 

In  as  much  as  the  appellee  had  a  right  to  reopen 
the  suit  of  her  husband  against  her  for  divorce  to  the 
extent  of  filing  an  answer  and  counter-claim,  and  asking 
alimony  of  him,  there  was  then  an  actual  controversy 
between  appellant  and  appellee,  which  they  could  adjust 
by  a  settlement  between  themselves. 

Appellant  in  his  deposition  first  states  that  the  at- 
torney for  the  appellee,  who  came  to  see  him  from  her 
home  in  Virginia,  said  to  him,  that  if  a  satisfactory  ar- 
rangement could  not  be  made  for  the  protection  of  the 
rights  of  the  appellee,  that  she  would  institute  a  suit 
against  him,  or,  in  substance,  to  that  effect.  Appellant 
and  appellee  had  a  right  then  to  adjust  their  differences 
by  mutual  agreement  and  compromise  of  the  matters  in 
controversy  between  them,  and,  if  the  parties  under- 
*  stood  the  facts,  it  does  not  matter  if  afterwards  one  of 
them  should  find  out  that  he  or  she  could  have  obtained 
a  better  settlement  in  the  courts  than  was  agreed  upon. 

This  court  held,  in  Taylor  v.  Patrick,  1  Bibb.,  168, 
**that  the  compromise  of  a  doubtful  claim  is  a  good  con- 
sideration to  uphold  a  contract,  and  it  is  immaterial  on 
which  side  the  right  ultimately  turns  out.'' 
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In  the  case  of  Fisher  v.  May's  heirs,  2  Bibb.,  448, 
this  court  held:  **That  the  compromise  of  doubtful 
claims  is  a  good  consideration  to  uphold  a  contract,  and 
the  court  will  not  investigate  the  relative  merits  and 
demerits  of  the  two  claims  for  the  purpose  of  setting 
aside  the  compromise.''  The  law  allows  the  settlement 
of  disputed  questions,  both  as  to  law  and  facts,  by  the 
parties  by  their  mutual  agreement,  aud  if  both  parties 
are  capable  of  contracting,  and  understand  the  facts,  it 
would  be  idle  for  them  to  make  a  compromise  settle- 
ment, if  one  or  the  other  could  thereafter  escape  his 
obligations  in  the  settlement  by  showing  that  he  was 
right  in  regard  to  the  controversy. 

It  was  in  settlement  of  the  disputed  rights  of  ap- 
pellant and  appellee  that  the. paper  sued  on  was  exe- 
cuted, and  the  contract  in  it  made.  We  think  that  this 
is  a  good  and  valid  coAsideration  for  its  execution. 

The  contention  of  appellant  that  his  son,  S.  Davis 
Hughes,  was  the  agent  of  both  he  and  the  appellee,  and 
that  he  had  intrusted  to  him  the  sending  of  the  payments 
to  his  mother,  and  if  he  had  failed  to  do  so,  that  was  her 
fault,  and  not  that  of  the  appellant,  is  clearly  without 
merit  S.  Davis  Hughes  was  the  bookkeeper  and  serv- 
ant of  appellant,  and,  while  he  made  out  the  checks  which 
were  sent  by  him  to  the  appellee  to  make  the  monthly 
payments  to  her,  he  performed  the  same  labor  for  his 
father  in  sending  checks  to  other  persons  with  whom 
he  had  business  transactions,  and  we  find  no  evidence 
in  the  record  which  would  show  that  he  had  ever  been 
made  the  agent  of  appellee,  and  it  would  be  diflBcult  for 
him  to  be  the  agent  of  his  mother  to  collect  the  money 
and  the  agent  of  his  father  to  refuse  to  forward  it.  It 
was  the  duty  of  the  appellant  to  make  these  payments, 
and  however  his  son  may  have  been  the  agent  to  re- 
ceive them,  which  it  does  not  appear  that  he  was,  he  was 
the  agent  of  his  father  to  send  them,  and  if  he  failed 
to  do  so,  it  was  the  fault  of  the  appellant. 

The  contention  of  appellant  that  the  condition  in  the 
contract  that,  in  the  event  he  should  fail  for  six  con- 
secutive months  to  make  the  payments,  that  the  appellee 
had  a  right  to  require  him  to  pay  her  thirty-five  hundred 
dollars,  is  a  penalty,  and  is  not  enforcible,  is  also,  in 
our  opinion,  without  merit.  It  was  plainly  evident  that 
the  contract  was  intended  to  be  a  means  of  support  to 
the  appellee  for  and  during  her  natural  life,  and  that 
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she  should  have  a  payment  of  thirty-five  dollars  a  month 
for  each  month  during  her  natural  life,  and  the  writing 
expressly  provides  that  the  appellant  shall  pay  her 
thirty-five  dollars  each  month,  and  he  is  given,  at  the 
beginning,  the  choice  of  paying  to  her  a  gross  sum  of 
thirty-five  hundred  dollars  in  satisfaction  of  the  entire 
contract  upon  his  part,  or  to  pay  her  thirty-five  dollars 
a  month  for  every  month  during  her  natural  life.  He 
elected  to  pay  thirty-five  dollars*  per  month,  but  when 
he  did  so,  he  could  not  escape  the  plain  provisions  of  the 
contract,  that  he  should  pay  her  thirty-five  hundred 
dollars,  if  she  elected  to  accept  that  in  full  staisfaction 
of  the  contract,  when  he  had  been  in  default  for  six 
consecutive  months. 

These  obligations  were  reciprocal,  the  one  being  that 
the  appellant  could  discharge  the  entire  contract  by 
paying  thirty-five  hundred  dollars  at  once,  and,  in  that 
state  of  case,  the  appellee  was  obliged  to  receive  it;  and 
the  other  condition  is  that  in  certain  states  of  case  she 
may  demand  thirty-five  hundred  dollars  in  full  satisfac- 
tion of  the  contract,  and  the  obligation  certainly  rests 
upon  the  appellant  to  pay  it.  It  is  not  that  appellant 
shall  pay  thirty-five  hundred  dollars  because  he  fails  to 
pay  two  hundred  and  ten  dollars,  as  contended  by  him, 
but  in  the  event  he  is  in  default,  he  shall  then  pay  at 
once  the  sum  which  the  parties  seem  to  have  considered 
a  sufiiciency  to  maintain  appellee  during  the  remainder 
of  her  life. 

In  Volume  13,  Cyc.  of  Law  and  Procedure,  page  90, 
it  is  stated  as  follows:  *'As  to  when  a  sum  agreed  upon 
is  to  be  paid  as  damages  for  the  violation  of  an  agree- 
ment should  be  considered  as  liquidated  damages,  or  only 
as  a  penalty,  is  held  to  depend  upon  the  meaning  and 
intention  of  the  parties  as  gathered  from  a  full  view  of 
the  provisions  of  the  contract,  the  terms  used  to  express 
the  intent,  and  the  peculiar  circumstances  of  the  subject 
matter  of  the  agreement.  The  contract  is  to  govern; 
and  the  true  question  is,  what  was  the  contract!  Whether 
it  was  folly  or  wisdom  for  the  contracting  parties  to 
thus  bind  themselves  is  of  no  consequence,  if  the  intent 
is  clear.  If  there  be  no  fraud,  circumvention,  or  ille- 
gality in  the  case,  the  court  is  bound  to  enforce  the  agree- 
ment. In  order  to  determine  whether  the  sum  named 
in  a  contract  as  a  forfeiture  for  non-compliance  is  in- 
tended as  a  penalty  or  as  liquidated  damages,  it  is  nea- 
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essary  to  look  at  the  whole  contract,  its  subject  matter, 
the  case  or  difficulty  in  measuring  the  breach  in  dam- 
ages, and  the  magnitude  of  the  stipulated  sum,  not  only 
as  compared  with  the  value  of  the  subject  of  the  con- 
tract, but  in  proportion  to  the  probable  consequences  of 
the  breach.'* 

There  can  be  no  question  about  the  contract  in  the 
case  at  bar.  There  is  no  fraud,  circumvention,  or  ille- 
gality hinted  at  in  reference  to  it.  It  certainly  does  not 
mean,  as  the  appellant  contends,  that  in  no  state  of  case 
only  thirty-five  hundred  dollars  shall  be  paid. 

It  was  for  the  benefit  of  the  appellant  that  he  had 
the  choice  in  the  beginning,  and  if  he  then  saw  fit  after- 
wards to  discharge  his  entire  obligation  by  paying  thirty- 
five  hundred  dollars,  the  appellee  was  bound  to  receive 
that;  but  after  appellant  chose  to  pay  thirty-five  dollars 
each  month,  as  the  agreement  stated  he  might,  he  could 
not,  by  so  doing  for  his  own  benefit,  stretch  out  the 
payments  from  year  to  year,  and  then  become  in  default 
of  the  payments,  and  require  appellee  then  to  accept 
thirty-five  hundred  dollars,  less  what  he  had  already 
paid  her  by  the  month. 

We  know  of  no  rule  for  determining  the  probable 
consequences  of  the  breach  of  this  contract,  as  to  the 
appellee,  or  what  she  would  suffer  by  it,  because  it  is 
impossible  to  determine  the  length  of  her  years,  except 
the  probable  length  estimated  by  the  tables  of  mortality, 
and  for  that  reason  it  could  not  be  considered  that  the 
thirty-five  hundred  dollars  was  a  penalty  for  the  failure 
of  appellant  paying  six  monthly  payments  under  this 
contract.  Looking  at  the  whole  contract,  it  is  impossi- 
ble to  fail  to  see  that  it  was  agreed  and  understood  that 
in  the  event  the  appellant  should  be  in  default,  that  the 
amount  agreed  upon  by  them  as  a  settlement  of  the 
breach  should  be  thirty-five  hundred  dollars,  and  it  is 
apparent,  from  the  nature  of  the  case,  and  the  tenor  of 
the  agreement,  that,  in  the  language  of  the  Cyc.  of  Law 
and  Procedure,  page  90,  supra,  *Hhat  the  damages  when 
the  contract  was  made  was  the  subject  of  actual  and 
full  calculation  and  adjustment  between  the  parties/' 
The  consequences  of  a  breach  of  this  contract  by  appel- 
lant would  have  been  that  he  would  have  escaped  the 
payment  of  the  monthly  payments  for  the  remainder  of 
the  life  of  appellee,  and  appellee  would  have  lost  them, 
and  the  probable  consequence  is   that  the   amount   of 
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money  which  would  have  been  saved  by  appellant  and 
lost  by  appellee  would  have  amounted  to  the  sum  sued 
for,  or  practically  so. 

The  appellant  also  complains  that  the  court  refused 
to  give  him  a  judgment  upon  the  note,  which  he  plead 
as  a  set  off.  To  this  the  appellee  interposed  two  pleas, 
the  one,  want  of  consideration,  and  the  other  the  stat- 
ute of  limitations.  Upon  the  subject  of  want  of  consid- 
eration the  appellee  testifies,  and  in  that  she  is  corrob- 
orated by  her  daughter,  that  when  this  note  was  exe- 
cuted that  the  appeUee  received  nothing  in  consideration 
of  it;  that  appellant  represented  to  her  that  he  was  in 
a  great  financial  diflBculty,  and  that  if  she  would  exe- 
cute the  note  that  he  could  use  it  as  a  security,  and 
save  them  from  losing  all  of  the  property  that  he  had, 
and  that  she  should  never  have  it  to  pay,  and  that  he 
never  called  upon  her  to  pay  it ;  that  he  had  said  to  her 
fifty  times  that  the  note  had  been  destroyed,  and  that 
she  should  never  hear  of  it;  and  the  fact  that  when  the 
agreement  sued  on  was  made,  and  all  of  the  payments 
made  under  that  agreement,  without  appellant  ever  hav- 
ing undertaken  to  collect  it,  or  said  anything  about  it, 
very  strongly  conduces  to  show  that  the  appellee  is 
right  in  her  contention  upon  that  subject.  The  state- 
ment of  appellant  that  the  note  was  given  to  him  in  con- 
sideration of  his  conveying  the  property  that  he  owned 
in  Virginia  to  the  appellee,  and  that  she  executed  to 
him  a  mortgage  upon  the  property  to  secure  the  note, 
which  mortgage  is  copied  in  the  record,  strongly  indi- 
cates that  the  appellant  is  right  in  regard  to  the  con- 
sideration for  the  note.  It  does  not  seem,  however,  that 
the  appellant  regarded  the  ownership  of  it  as  of  any 
particular  value  to  himself,  since  he  never  had  the  trust 
deed  recorded  in  Virginia,  and  he  does  not  call  upon 
any  of  his  neighbors  in  Virginia  to  prove  the  truth  of 
his  assertion,  when  it  is  evident  that  he  could  have  done 
so  easily,  if  they  would  bear  out  his  statements,  makes 
the  transaction  as  being  one  in  good  faith,  and  for  a 
valuable  consideration,  extremely  suspicious. 

The  chancellor  below  was  the  judge  of  the  weight  of 
all  of  this  evidence,  and  if  he  refused  a  judgment  upon 
the  note,  by  reason  of  his  belief  that  it  was  without  con- 
sideration, it  is  not  so  flagrantly  against  the  evidence 
that  we  would  feel  justified  in  determining  the  issue 
otherwise.    This  note,  if  valid,  was  executed  on  the  first 
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day  of  July,  1893,  and  was  due  three  years  thereafter, 
which  would  be  the  first  day  of  July,  1896,  and,  whether 
the  law  of  the  place  where  the  note  was  made,  or  the  law 
applying  in  this  State  as  to  limitation  of  an  action  upon 
a  promissory  note  is  to  be  applied  to  this  one,  recovery 
upon  it  is  barred  by  the  statute  of  limitations  in  either 
jurisdiction.  Under  the  statute  of  Virginia,  recovery 
upon  a  note  of  this  character,  according  to  the  evidence, 
is  barred  by  the  statute  of  limitations  five  years  after 
it  becomes  due.  Therefore,  it  would  have  been  barred 
in  the  State  of  Virginia  on  the  first  day  of  July,  1901, 
and  the  contention  of  appellant  that  under  the  statute 
of  Virginia  that  recovery  upon  it  would  not  be  barred 
because  the  appellee  removed  from  the  State  of  Vir- 
ginia in  the  year  1908,  is  without  merit,  because  it  would 
have  already  been  barred  seven  years  before  she  re- 
moved. The  statute  in  Kentucky  would  prevail  against 
recovery  upon  it  fifteen  years  after  it  became  due.  It 
seems  that  more  than  fifteen  years  had  expired  from  the 
time  it  became  due  until  action  was  brought  upon  it. 

It  is,  therefore,  not  necessary  to  determine  whether 
the  law  of  the  place  or  the  law  of  the  forum  applies  in 
this  action. 

For  the  foregoing  reasons  the  judgment  appealed 
from  is  affirmed. 


Ray  V.  Ellis,  et  al. 

(Decided  February  3,  1915.) 

Appeal  from  Jefferson  Circuit  Court' 
(Chancery  Branch,  First  Division). 

1.  Judgment— Premature  Rendition — Motion  to  Set  Aside— E^ridence. 
—On  a  motion  to  set  aside  a  Judgment  on  the  ground  that  it  was 
prematurely  rendered,  evidence  considered,  and  held  to  sustain 
the  finding  of  the  chanceUor  that  the  judgment  was  not  prema- 
turely rendered. 

2.  Judgment — ^Personal  Judgment  on  Note — Lien  on  Stock  Pledged. — 
In  an  action  on  a  note  secured  by  stock  of  an  insurance  company 
which  has  been  absorbed  by  another  company  by  an  arrange- 
ment whereby  the  latter  was  to  issue  its  stock  in  lien  of  the  stock 
oi  the  company  absorbed,  it  was  error  to  render  personal  judg- 
ment on  a  note,  and  direct  that  the  new  stock  be  issued  to 
plaintiff's     attorney;     the     judgment     should     have     adjudged 
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plaintiff  a  Hen,  and  ordered  a  sale  of  the  stock  by  the  commis- 
sioner after  due  advertisement. 

JOHN  W.  RAY  and  DAYTON  T.  MITCHELL,  for  appellant. 

M.  W.  RIPY  for  appellees. 

Opinion  op  the  Court  by  William  Rogbbs  Clay, 
Commissioner — ^Reversing. 

On  November  1,  1912,  John  W.  Ray  executed  to  A. 
L.  Edwards  his  promissory  note  for  $2,000,  payable  in 
six  months,  and  secured  by  200  shares  of  stock  of  the 
Inter-Southem  Life  Insurance  Company.  The  note  was 
sold,  transferred  and  assigned  to  T.  B.  Ellis.  By  mis- 
take suit  was  brought  on  the  note  on  March  18, 1913,  in 
the  name  of  A.  L.  Edwards,  instead  of  T.  B.  Ellis,  the 
assignee.  The  action  was  never  set  at  rules,  and  was 
dismissed  without  prejudice  on  July  17,  1913.  The 
next  day  Ray  filed  in  the  clerk  *s  office  an  answer  and 
counter-claim. 

The  Inter-Southem  Life  Insuri^nce  Company  has 
taken  over  the  assets  of  the  Southern  National  Life  In-' 
surance  Company  under  an  arrangement  by  which  it 
was  to  issue  its  own  stock  in  lieu  of  the  Southern  Na- 
tional Life  Insurance  Company  stock. 

On  September  26,  1913,  this  action  was  brought  by 
plaintiff,  T.  B.  Ellis,  the  assignee  of  the  note,  against 
the  defendant,  John  W.  Ray,  and  the  two  insurance  com- 
panies, to  recover  on  the  note,  and  to  enforce  his  lien 
on  the  stock.  The  insurance  companies  were  made  par- 
ties for  the  purpose  of  having  the  Inter-Southem  Life 
Insurance  Company  issue  its  stock  in  lieu  of  the  South- 
em  National  Life  Insurance  Company^s  stock  which  had 
been  deposited  as  collateral  security.  Demurrers  were 
filed  by  the  two  insurance  companies,  but  without  au- 
thority. The  case  was  regularly  set  at  rules,  and,  upon 
the  calling  of  the  docket  on  November  20,  1913,  Ray 
filed  a  plea  in  abatement,  setting  out  the  pendency  of 
the  former  action,  and  filing  as  exhibits  the  petition, 
answer  and  counter-claim  filed  in  that  action.  On  No- 
vember 8,  1913,  the  action  was  again  set  at  rules,  and  a 
reply  to  the  plea  in  abatement  filed.  On  May  11,  1914, 
long  after  the  time  for  taking  proof  had  expired,  the  case 
was  regularly  set  at  rules,  called  upon  the  docket,  and 
submitted.  The  first  record  was  sent  out  with  the  case, 
and,  on  the  Saturday  following  the  submission,  Judge 
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Quarles  directed  the  preparation  of  a  judgment.  The 
draft  of  the  judgment  was  prepared  and  taken  up  by 
the  court  in  chambers.  The  reason  that  Ray^s  attorney 
was  not  notified  was  that  he  had  told  plaintiff^s  attor- 
ney that  he  intended  to  have  nothing  more  to  do  with 
the  case.  Ray's  attorney,  however,  was  notified  that 
plaintiff  intended  to  take  judgment.  When  the  draft  of 
the  judgment  was  submitted  to  Judge  Quarles  it  was 
discovered  that,  by  oversight,  the  note  and  the  stock 
certificates  had  not  been  actually  filed.  On  June  25, 
1914,  the  order  of  submission  was  set  aside  to  enable 
plaintiff  to  file  th^  exhibits.  The  exhibits  were  then  filed, 
and  the  action  again  submitted  in  chief.  On  June  27, 
1914,  judgment  was  rendered.  During  the  vacation,  and 
within  sixty  days  after  the  judgment  was  rendered,  de- 
fendant Ray  asked  for  a  new  trial,  and  that  the  judg- 
ment be  set  aside.  The  foregoing  facts  were  established 
by  the  aflBdavits  filed  by  plaintiff.  The  defendant  intro- 
duced no  proof  to  the  contrary.  Defendant's  motion 
for  a  new  trial  and  to  have  the  judgment  set  aside  was 
overruled.  When  the  motion  was  made,  defendant  did 
not  tender  an  answer  showing  a  defense  to  the  action, 
but  stated  in  his  grounds  that  he  had  a  defense  as  shown 
by  his  answer  and  counter-claim  filed  in  the  action 
brought  on  the  note  by  A.  L.  Edwards.  Defendant  Ray 
insists  that  the  submission  of  the  case  in  chief  was  pre- 
mature, because  he  had  a  right  to  have  a  decision  on  his 
plea  in  abatement,  and  an  opportunity  to  defend  on  the 
merits  after  that  plea  was  disposed  of.  Of  course,  the 
plaintiff  in  the  first  action  brought  on  the  notes  had  a 
right  to  dismiss  that  action  without  prejudice  at  any 
time  before  its  final  submission.  Civil  Code,  Sec.  371; 
Yortrees'  Admr.  v.  Newport  News,  &c.  Co.,  95  Ky.,  314; 
Wilson  V.  Dupree,  24  Ky.  L.  R.,  1456,  71  S.  W.,  645;  Cit- 
izens Nat.  Bank  of  Danville  v.  Foreman's  ^Assignee, 
111  Ky.,  206;  Wilson  v.  Milliken,  103  Ky.,  165,  42  L.  R. 
A.  449,  82  Am.  St.  Rep.,  578.  As  that  action  has  been 
dismissed  without  prejudice,  a  simple  inspection  of  the 
records  in  the  clerk's  office  was  all  that  was  necessary 
to  show  this  fact.  As  a  matter  of  fact,  no  action  on  the 
note  in  question  was  pending,  and  it  is,  therefore,  dif- 
ficult to  see  how  defendant  could  have  been  relying  on 
the  pendency  of  another  action  to  defeat  this  action. 
The  case  was  submitted  in  chief,  and  defendant's  attor- 
ney was  notified  of  the  fact   that   judgment   would   be 
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taken.  When  the  case  was  set  down  for  submission  in 
chief,  it  was  defendant's  duty  to  know  of  this  fact.  If 
the  attorney  whom  he  was  employing  was  no  longer 
attending  to  the  case,  then  he  should  have  secured  an- 
other attorney  oi:  looked  after  the  matter  himself,  since 
he  is  also  a  practicing  attorney.  Furthermore,  defend- 
ant did  not  tender  with  his  motion  to  have  the  judgment 
set  aside  a  good  and  sufficient  answer,  nor  did  he  ten- 
der such  an  answer  before  the  motion  was  finally  dis- 
posed of.  He  simply  stated  in  his  motion  and  grounds 
that  he  had  a  good  defense,  as  shown  by  the  answer  and 
counter-claim  filed  in  the  original  action  brought  by  A. 
L.  Edwards.  In  view  of  these  facts  we  see  no  reason  for 
disturbing  the  finding  of  the  chancellor,  who  refused  to 
set  aside  the  judgment  on  the  ground  that  it  was  pre- 
maturely rendered. 

Defendant,  however,  insists  that  the  judgment  itself 
was  erroneous.  It  first  adjudged  a  recovery  in  favor 
of  plaintiff  for  the  sum  of  $2,000,  with  six  per  cent,  in- 
terest from  the  date  of  the  note.  It  further  directed  the 
Inter-Southern  Life  Insurance  Company,  in  the  event 
of  Bay's  refusal  to  endorse  the  certificates,  to  issue  new 
certificates  of  its  own  stock  in  lieu  of  the  stock  of  the 
Southern  National  Life  Insurance  Company,  and  that 
this  stock  be  issued  to  plaintiff's  attorney.  Manifestly, 
the  effect  of  the  judgment  is  to  give  plaintiff  the  stock 
without  giving  defendant  Kay  any  credit  therefor  on 
the  personal  judgment  obtained  against  him.  The  judg- 
ment should  have  adjudged  plaintiff  a  lien  and  directed 
a  sale  of  the  stock  by  the  commissioner  after  due  ad- 
vertisement 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  enter  judgment  in  conformity  with  this  opinion. 


Nidcell,  et  al.  v.  Johnson. 

(Decided  February  4,  1915.) 

Appeal  from  Wolfe  Circuit  Court 

statute  of  Frauds — Contracts.— The  Statute  oi  Frauds  (Section 
470,  Subsection  7,  of  the  Kentucky  Statutes),  which  prohibits  the 
bringing  of  an  action  upon  an  agreement  which  is  not  to  be 
performed  within  one  year  from  the  making  thereof,  refers  to* a 
contract  which,  by  its  terms,  is  not  to  be  performed  within  a. 
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year,  and  which,  from  its  rery  stipulations.  Is  not  capable  of 
being  performed  within  a  year. 

2.  Statute  of  Frauds. — If  a  contract  is  capable  of  being  performed 
within  a  year  it  is  not  within  the  Statute  of  Frauds. 

3.  Contracts.~>The  early  rule  was  that  any  contract  which  tended  to 
restrain  trade  was  void;  but  the  rigor  of  that  rule  has  long 
since  been  relaxed,  so  that  contracts  in  reasonable  restraint  of 
trade  are  now  recognized  as  valid. 

4.  Contracts — Restraint  of  Trade. — ^A  contract  In  restraint  of  trade 
will  be  enforced  only  when  the  restraint  is  no  more  extensive 
than  is  reasonably  required  to  protect  the  interest  of  the  party 
in  whose  favor  it  is  given,  and  is  not  so  large  as  to  interfere 
with  the  interest  of  the  public  ^ 

5.  Contracts — Sale  of  Business — ^Agreement  Not  to  Engage  in 
Business. — ^A  contract  by  which  the  defendant  sold  his  stage  line 
business  to  the  plaintiffs  for  a  valuable  consideration,  and 
agreed  not  to  again  engage  in  that  business  between  the  points 
covered  by  his  former  stage  line,  and  not  to  compete  with  the 
plaintiffs  in  said  business,  is  a  valid  contract,  and  wiU  be  en- 
forced by  injunction  proceedings  against  the  defendant 

S.  MONROE  NICKELL  for  appellant. 

Opinion  of  the  Court  by  Chief  Justice  Miller — 
Eeversing. 

This  appeal  involves  the  correctness  of  the  judgment 
of  the  circuit  court  which  sustained  a  demurrer  to  plain- 
tiff's petition,  and  subsequently  dismissed  it  upon  ap- 
pellant's failure  to  amend  it 

Briefly  stated,  the  petition  alleges  that  prior  to  De- 
cember 1,  1912,  the  appellant,  Nickell,  and  the  appellee, 
Johnson,  were  partners  engaged  in  running  a  stage  line 
for  the  carriage  of  passengers  and  the  United  States  mail 
between  Hazel  Green  and  Hellechawa,  towns  in  Wolfe 
County  about  six  miles  apart;  that  in  December*  1912, 
Johnson  announced  his  intention  to  leave  Kentucky  and 
go  west,  and  offered  to  sell  out  his  half  interest  in  the 
stage  line  to  his  partner,  Nickell,  and  to  Coldiron,  who 
was  running  a  rival  line  between  the  same  points;  that 
the  plaintiffs,  Nickell  and  Coldiron,  accepted  Johnson's 
propostion  by  buying  his  interest  in  said  hack  line,  in- 
cluding his  good  will,  and  his  interest  in  the  partnership 
and  the  business  in  which  they  were  engaged,  Johnson 
reserving  to  himself  his  two  horses  and  hack  which  he 
had  used  in  the  business ;  and  that  the  consideration  for 
said  trade  was  $20.00  in  cash  and  the  agreement  of  ap- 
pellants to  carry  the  mail  and  release  Johnson  from 
any  liability  upon  that  undertaMng.   The  petition  further 
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alleges  that  Johnson  agreed  not  to  operate  or  run  a  stage 
line  or  carry  passengers  or  express  between  said  points, 
or  intervening  points,  at  any  time  while  the  said  Nickell 
should  continue  the  business  between  said  points,  and 
that  the  said  Johnson  would  conduct  no  business  be- 
tween said  points  in  opposition  to  or  in  competition  with 
the  plaintiffs  Nickell  and  Coldiron. 

It  is  further  alleged  that  it  was  not  the  object  or 
purpose  of  the  parties  to  said  contract  to  raise  or 
increase  the  rates  charged  for  carrying  passengers, 
freight  or  express  between  said  points,  and  that 
plaintiffs  had  not  increased  said  rates,  which  were 
only  reasonable  and  compensatory  charges  for  the 
services  rendered.  Nevertheless,  according  to  the 
petition,  Johnson  broke  his  contract  by  placing  his  hack 
back  on  said  road  and  carrying  passengers  between  said 
points  in  competition  with  the  appellants,  and  to  their 
damage  in  the  sum  of  $500.00.  The  petition  prayed  judg- 
ment against  Johnson  for  $500  and  for  an  injunction  re- 
straining him  from  either  directly  or  indirectly  operating 
or  running  a  hack  or  carriage  in  violation  of  his  contract. 

Since  the  circuit  judge  assigned  no  ground  for  sus- 
taining the  demurrer  to  the  petition,  we  can  only  con- 
jecture the  reason  for  the  ruling. 

The  demurrer  could  not  have  been  sustained  upon 
the  theory  that  the  contract  was  in  violation  of  the  Stat- 
ute of  Frauds,  in  that  it  was  not  to  be  performed  within 
one  year.  It  is  true  the  contract  specified  no  time  for 
its  duration;  but  that  did  not  make  the  contract  unen- 
forceable. 

The  Statute  of  Frauds  (Section  470,  sub-section  7  of 
the  Kentucky  Statutes),  which  prohibits  the  bringing  of 
an  action  upon  an  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making  thereof  unless  the  con- 
tract be  in  writing,  refers  to  a  contract  which,  by  its 
terms,  is  not  to  be  performed  within  a  year,  and  which, 
from  its  stipulations,  is  not  capable  of  being  performed 
within  a  year. 

•  In  Stowers  v.  Hollis,  83  Ky.,  548.  the  rule  is  stated 
as  follows: 

**If  the  performance  of  a  contract  depends  upon  a 

contingency  which  may  happen  within  a  year,  then  it  is 

not  within  the  statute,  although  that  contingency  may 

not  in  fact  happen  until  after  the  expiration  of  the  year; 

nd  although  the  parties  may  not  have  expected  that  it 
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would  occur  within  that  period.  It  is  sufl&cient  if  the 
possibility  of  pierformance  existed.** 

If  the  contract  is  capable  of  being  performed  within 
a  year,  it  is  not  within  the  statute.  To  illustrate :  If  A 
agrees  to  pay  B  $100.00  when  B  marries,  the  agreement 
is  not  within  the  statute,  because  the  time  of  performance 
is  not  fixed  in  the  contract  at  a  period  beyond  a  year. 
So,  a  contract  to  provide  for  one  during  his  life  is  not 
within  the  statute,  for  the  same  reason.  In  these  illustra- 
tions there  is  nothing  in  the  contracts  to  preclude  their 
performance  within  a  year  by  fixing  their  time  of  per- 
formance beyond  a  year.  These  illustrations  are  taken 
from  Dickey  v.  Dickinson,  105  Ky.,  751,  88  Am.  St.  R., 
337,  where  Dickey,  the  plaintiff  in  the  circuit  court,  had 
bought  from  Dickinson  his  one-third  interest  in  the 
' '  Glasgow  Times  *  *  newspaper,  Dickinson  having  obligated 
himself  not  to  again  engage  in  the  newspaper  business 
in  the  town  of  Glasgow.  Dickinson  violated  his  contract 
by  starting  a  rival  newspaper,  whereupon  Dickey  sued  to 
enforce  his  contract.  That  action  is  in  principle  on  all- 
fours  with  the  case  at  bar.  In  Dickey  v.  Dickinson,  the 
circuit  court  dismissed  the  petition  on  demurrer,  as  was 
done  in  the  case  at  bar;  but  in  reversing  that  judgment 
the  court  said: 

**A  contract  not  to  again  engage  in  publishing  a  news- 
paper in  a  given  place  is  a  personal  contract  not  to  do  so 
during  the  life  of  the  party  so  contracting;  and,  if  his 
death  ensue  without  his  having  done  so,  the  contract  is 
fully  performed.  Such  a  contract  does  not  fix  in  terms 
a  time  certain  for  its  performance,  and  hence  it  cannot 
be  said  that  it  fixed  the  time  for  performance  beyond  a 
year.  The  time  is  left  open  by  the  parties,  and,  if  death 
may  fulfill  it  or  effect  its  performance  within  a  year,  the 
contract  is  not  within  the  statute.  '* 

Dickey  v.  Dickinson  was  followed  in  Yellow  Poplar 
Lumber  Co.  v.  Rule,  106  Ky.,  455,  where  it  was  held  that 
a  contract  to  employ  the  plaintiff  so  long  as  defendant 
was  engaged  in  the  saw  mill  business  on  the  Ohio  River 
was  not  within  the  Statute  of  Frauds,  the  contract  being 
possible  of  performance  within  a  year.  To  the  same  ef- 
fect see  McDaniel  v.  Hutcherson,  136  Ky.,  415;  Ford 
Lumber  &  Mfg.  Co.  v.  Cobb,  138  Ky.,  179;  American 
Central  Ins.  Co.  v.  Leake,  31  Ky.  L.  R.,  1018. 

Neither  do  we  think  the  contract  was  illegal  as  being 
in  restraint  of  trade.  The  early  rule  was  that  any  con- 
tract which  tended  to  restrain  trade  was  void;  but  the 
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rigor  of  that  rule  has  long  since  been  relaxed,  so  that  now 
the  rule  is  that  contracts  in  reasonable  restraint  of  trade 
are  recognized  as  valid.  Merchants'  Ice  &  Cold  Storage 
Co.  V.  Rohrman,  138  Ky.,  540;  30  L.  R.  A.  (N.S.),  973. 

Covenants  in  partial  restraint  of  trade  are  now  gen- 
erally upheld  as  valid  when  they  are  agreements  by  a 
seller  of  business  not  to  compete  with  the  buyer  in  such 
a  way  as  to  decrease  the  value  of  the  business ;  by  a  re- 
tiring partner  not  to  compete  with  the  firm ;  by  a  retiring 
3artner  not  to  do  anything  to  hinder  the  business  of  the 
partnership ;  by  an  assistant  or  agent  not  to  compete  with 
lis  master  or  his  employer  after  the  expiration  of  his 
;erm  of  service;  by  the  buyer  of  property  not  to  use  it 
in  competition  with  the  business  retained  by  the  seller;  or 
an  agreement  made  by  the  lessor  of  property  not  to  use 
it  in  competition  with  the  business  of  the  lessee.  It  is  a 
general  rule,  however,  that  all  contracts  of  this  character 
must  be  incident  to  and  in  support  of  another  contract  or 
sale  in  which  the  covenantor  has  an  interest  which  is  in 
need  of  protection.  Barrone  v.  Moseley  Bros.,  144  Kv., 
698;  Sutton  v.  Head,  86  Ky.,  156;  Louisville  Board  of 
Fire  Underwriters  v.  Johnson,  133  Ky.,  797. 

The  reason  for  the  rule  was  well  stated  in  Clemmons 
V.  Meadows,  123  Ky.,  181,  6  L.  R.  A.  (N.  S.),  847,  as  fol- 
lows: 

**Such  contracts  are  intended  to  secure  to  the  purchas- 
er the  good  will  of  the  trade  or  business,  and  as  a  guar- 
anty the  vendor  agrees  not  to  engage  in  like  business  or 
trade  at  that  place  for  a  specified  time.  In  these  cases  the 
restraint  to  be  valid  must  (not)  be  more  extensive  than  is 
reasonably  necessary  for  the  protection  of  the  vendee, 
in  the  enjoyment  of  the  business  which  he  has  purchased. 
In  this  class  of  cases  the  court  recognizes  that  the  vendor 
has  received  an  equivalent  for  his  agreement  to  partially 
abstain  from  business  at  the  place  where  his  business 
was  formerly  conducted.  In  such  cases  the  agreement 
does  not  contemplate  that  the  business  or  trade  pur- 
chased shall  be  discontinued  and  thus  perhaps  throw  out 
of  employment  those  whose  services  were  necessary  to 
carry  on  the  business ;  but,  on  the  contrary,  it  is  contem- 
plated that  the  business  will  be -carried  on  and  that  the 
public  will  continue  to  receive  benefits  which  may  accrue 
from  the  conduct  of  the  business.  It  results  that  the 
agreement  does  not  have  the  effect  of  depriving  the  pub- 
lic of  any  benefits  which  it  has  enjoyed  from  the  conduct 
of  the  business,  or  pursuit  of  the  trade  which  has  been 
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transferred  to  another.  Such  contracts  do  not  have  the 
effect  of  destroying  the  competition  which  existed  by  rea- 
son of  which  the  public  enjoyed  benefits. '' 

Or,  as  the  rule  was  summarized  in  Barrone  v.  Moseley 
Bros.,  sttpra,  **a  contract  in  restraint  of  trade  will  be  en- 
forced only  when  the  restraint  is  no  more  extensive  than 
is  reasonably  required  to  protect  the  interest  of  the  party 
in  whose  favor  it  is  given,  and  is  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.'' 

Linneman  &  Moore  v.  Allison  &  Yates,  142  Ky.,  309, 
is  in  point.  In  that  case  Menninger  sold  his  livery  and 
undertaking  business,  together  with  his  good  will,  to  the 
plaintiffs,  and  agreed  not  to  engage  in  the  same  business 
within  fifty  miles  of  the  place  where  the  business  was 
located  for  a  period  of  ten  years.  In  response  to  the 
contention  that  the  contract  should  not  be  enforced 
against  Menninger  because  it  was  an  undue  restraint  of 
trade,  this  court  said : 

'*Nor  will  Menninger  be  deprived  of  an  opportunity 
to  pnrs'ie  his  business,  or  the  country  be  deprived  of  the 
benefits  of  his  exertions;  for,  outside  of  the  restricted 
boundary  there  is  plenty  of  territory  left  wherein  he  may 
engage  in  business;  and  at  the  expiration  of  the  time 
limit  he  may  also  engage  in  business  in  the  city  of  Coving- 
ton. We,  therefore,  conclude  that  the  restriction  con- 
tained in  the  contract  in  question  is  reasonable,  and  that 
the  chancellor  properly  granted  the  relief  prayed  for.'' 

There  are  many  cases  to  the  same  effect.  The  facts 
stated  in  the  petition  fully  satisfied  both  rules  above  an- 
nounced. 

We  conclude,  therefore,  that  the  petition  in  the  case 
at  bar  stated  a  cause  of  action,  and  the  demurrer  thereto 
was  improperly  sustained.  i 

Judgment  reversed  with  instructions  to  overrule  the 
demurrer  to  the  petition  and  for  further  proceedings. 


Oak  Grove  Missionary  Baptist  Church,  et  aL  y.  Rice. 

(Decided  February  4,  1915.) 

Appeal  from  McCracken  Circuit  Court. 

jL  EasemenU— PaBBway—Consideratlon.—Wliere  the  trustees  of  a 
church  are  granted  the  use  of  a  passway  to  the  public  road  in 
consideration  of  the  construction  of  a  road  over  such  passway. 
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and  continae  to  lue  the  passway  for  a  period  of  fifteen  years 
as  a  matter  of  right,  they  acquire  an  indefeasable  right  to  the 
passway  as  it  existed  during  that  time  and  may  enjoin  its  ob- 
struction. 
2.  Easements — Obstruction — ^Evidence. — ^In  an  action  by  plaintiffs  to 
enjoin  the  obstruction  of  a  passway,  by  the  erection  of  gates 
thereon  by  the  owner  of  the  land,  evidence  examined,  and  held 
that  such  gates  were  not  reasonably  necessary  for  the  protection 
of  defendant's  land,  and  were  an  obstruction  to  the  passway. 

S.  E.   CLAY  and  JOHN  O.  LOVETT  for  appeUants. 

HENDRICK  &  NICHOLS  for  appellee. 

Opinion  of  the  Coubt  by  William  Rooebs  Clay, 
CoMMissiONEB — ^Reversing. 

Plaintiffs,  as  trustees  of  the  Oak  Grove  Missionary 
Baptist  Church,  brought  this  action  against  the  defend- 
ant, Jesse  M.  Rice,  to  enjoin  the  obstruction  of  a  pass- 
way.  From  a  judgment  denying  them  the  relief  asked 
plaintiffs  appeal. 

The  facts  are  these: 

The  church  property  was  originally  located  in  unen- 
closed woodlands.  There  were  three  or  four  routes  to 
the  church  from  the  adjacent  public  roads.  About  18 
or  19  years  ago,  when  the  adjoining  landowners  began 
to  enclose  their  land,  a  committee  from  the  church  ap- 
proached the  defendant  with  a  view  of  securing  a  pass- 
way  from  the  church  to  the  Woodville  and  Paducah 
gravel  road.  According  to  the  evidence  for  plaintiffs, 
Rice  told  the  committee  that  if  they  would  cut  out  a 
road,  the  church  members  could  use  it,  and  he  would 
use  it  too.  Thereupon  the  colored  people  went  to  work, 
and,  under  the  direction  of  defendant,  chopped  down 
the  trees  and  made  the  road.  The  road  for  the  dis- 
tance was  fenced  up  on  each  side.  The  road  was  sev- 
eral hundred  yards  in  length.  After  going  beyond  the 
church  property  it  turns  off  towards  the  defendant's 
house.  The  fence  on  the  west  side  was  constructed  by 
Mr.  Rice.  The  fence  on  the  east  side  was  constructed  by 
Mr.  Pippin.  Mr.  Pippin,  in  constructing  his  fence,  set 
it  back  two  or  three  feet.  His  purpose  was  to  give  that 
much  land  for  the  benefit  of  the  road.  The  road  as  thus 
built  and  defined  by  the  two  fences  throughout  its  en- 
tiro  route  has  been  used  by  the  church  members  and  the 
people  who  attended  the  church  for  about  18  years.  Dur- 
ing that  time  no  gates  were  placed  across  the  passway. 
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About  a  year  and  a  half  or  two  years  before  the  bring- 
ing of  this  action,  defendant  constructed  two  gates,  one 
about  150  yards  from  the  public  road,  and  the  other 
about  100  yards  nearer  the  church.  Posts  were  placed 
on  the  east  side  of  the  road,  and  the  two  gates  obstructed 
the  entire  right  of  way,  which  was  16  feet  in  width.  After 
these  obstructions  were  erected  a  committee  of  the 
church,  desiring  to  avoid  any  misunderstanding  in  re- 
gard to  the  matter,  attempted  to  purchase  the  ground 
for  a  passway,  but  these  negotiations  fell  through. 

The  evidence  for  the  defendant  differs  from  that  of 
the  plaintiffs  in  one  particular  only.  While  admitting 
that  they  blazed  and  constructed  the  road,  he  claims  that 
he  told  them  that  they  could  use  the  right  of  way  so 
long  as  it  did  not  inconvenience  him.  Defendant  him- 
self has  made  an  occasional  use  of  the  road  since  it  was 
established. 

The  chancellor  denied  the  relief  prayed  for  on  the 
ground  that  the  gates  were  not,  under  the  circumstances, 
an  unreasonable  obstruction.  Defendant  insists  that 
this  judgment  was  right  because  the  uncontradicted 
proof  shows  that  the  use  of  the  road  was  merely  per- 
missive. Taking  into  consideration  all  the  circumstances 
of  the  case,  we  are  not  inclined  to  hold  that  these  old 
colored  people,  who  suffered  the  other  routes  to  the 
public  road  to  be  closed,  and  who  knew  that  the  pass- 
way  in  question  was  therefore  their  only  outlet  to  the 
public  road,  went  to  work  and  built  the  road  in  ques- 
tion with  the  understanding  that  the  defendant  could 
close  it  at  any  time  that  he  saw  fit.  The  case  is  not  one 
of  permissive  use  alone.  It  is  a  case  where  the  right  of 
way*  was  given  in  consideration  of  the  labor  performed 
in  the  construction  of  the  road.  Being  by  parol  only, 
the  agreement  was  within  the  statute  of  frauds,  and 
might  at  any  time  within  fifteen  years  have  been  re- 
scinded upon  equitable  terms.  For  a  period  of  more 
than  fifteen  years,  however,  no  attempt  was  made  to 
rescind  the  agreement  or  to  interfere  with  the  passway 
that  had  been  given.  On  the  contrary,  the  members  of 
the  church,  who  had  paid  a  valuable  consideration  for 
the  easement  by  constructing  the  road  itself,  continued 
to  use  the  road  for  more  than  fifteen  years  under  a 
claim  of  right.  We,  therefore,  conclude  that  they  ac- 
quired an  indefeasable  right  to  the  passway,  as  it  ex- 
isted during  said  period  of  time.    The  gates  in  question 
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were  placed  across  the  roadway  after  the  fifteen  years 
had  elapsed.  They  were  not  placed  at  points  where 
the  passway  entered  or  left  the  land  of  defendant.  They 
were  placed  about  150  and  200  yards  from  the  mouth 
of  the  passway.  Nor  does  it  appear  that  they  were  rea- 
sonably necessary  for  the  protection  of  defendant's  land. 
The  only  real  effect  of  the  gates  was  to  operate  as  an 
obstruction  to  the  passway.  Under  these  circumtances, 
we  conclude  that  plaintiffs  are  entitled  to  the  relief 
asked. 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  enter  judgment  in  conformity  to  this  opinion. 


Lawrence  y.  Board  of  Coundlmen  of  the  City  of  Frank- 
fort 

(Decided  February  4,  1915.) 

Appeal  from  Franklin  Circuit  Court. 

Evidence — ^Paper  Releasing  Claim  for  Damages— Mistake  In  El- 
ecutlon  of— Instmctlons. — ^Where  a  person  who  was  Injured  by 
the  alleged  negligence  of  two  parties  recelyed  from  one  of  them 
after  suit  was  brought  a  certain  sum  in  settlement  of  his  claim 
for  damages  and  executed  a  writing  to  this  effect,  the  writing, 
unexplained,  would  be  a  bar  to  the  prosecution  of  the  action, 
but  where  It  appeared  from  the  evidence  that  It  was  the  Inten- 
tion of  all  parties  that  the  paper  was  only  to  release  the  one 
to  whom  It  was  given,  the  court  properly  Instructed  the  Jury 
that  they  should  find  for  the  oher  defendant  unless  they  be- 
lieved that  the  paper  was  only  Intended  to  be  a  release  as  to  the 
one  to  whom  It  was  given. 

J.  HUNT  JACKSON  and  BROWN  &  NUCKOLS  for  appellant. 

P.  M.  DAILEY  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^AflSrming. 

The  appellant,  Lawrence,  as  plaintiff,  brought  this 
snit  against  the  Board  of  Conneilmen  of  the  City  of 
Frankfort  and  Henry  Bingold  to  recover  damages  for 
personal  injuries  sustained,  as  he  alleged,  by  the  failure 
of  the  city  and  Eingold  to  keep  the  sidewalk  in  front  of 
Bingold 's  store  on  St.  Clair  street  in  a  reasonably  safe 
condition  for  travel. 

The  suit  was  not  prosecuted  as  to  Bingold  for  rea- 
sons that  will  be  presently  stated,  and  on  a  trial  before 
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a  jury  on  the  issnes  made  with  the  city,  there  was  a 
judgment  for  the  city,  and  Lawrence  appeals. 

Li  its  answer  the  city,  after  denying  that  the  side- 
walk was  in  an  unsafe  condition  for  travel,  pleaded  in 
har  of  the  action  the  execution  of  a  paper  signed  by 
Lawrence  in  which  he  accepted  $25  paid  him  by  Ringold 
'4n  full  for  all  damages  received  by  me  and  upon  which 
suit  has  been  brought  because  of  the  fall  on  the  sidewalk 
in  front  of  said  Eingold's  store  on  St  Clair  street." 

In  avoidance  of  this  paper,  which  was  a  settlement 
of  the  damage  suit  pending  at  the  time  the  paper  was 
executed,  Lawrence,  in  a  reply,  averred  that  it  was  in- 
tended and  understood  by  Bingold  and  himself  that  the 
paper  was  only  a  settlement  of  the  claim  for  damages 
so  far  as  Ringold  was  concerned  and  that  the  words 
quoted  were  inserted  in  the  receipt  by  mutual  mistake 
and  oversight  on  the  part  of  himself  and  Bingold,  as  it 
was  not  intended  by  either  of  them  that  the  payment 
should  be  received  as  satisfaction  in  full  of  Ms  cause 
of  action. 

On  a  trial  of  the  case  there  was  some  evidence  that 
the  sidewalk  at  the  place  where  Lawrence  claimed  to 
have  fallen  was  not  in  a  reasonably  safe  condition  for 
travel,  but  the  decided  weight  of  the  evidence  both  nu- 
merically and  in  probative  value  was  to  the  effect  that 
the  sidewalk  was  in  a  reasonably  safe  condition  for  pub- 
lic travel;  so  that,  under  the  evidence  upon  this  issue, 
the  jury  could  not  very  well  have  found  a  verdict  for 
Lawrence. 

It  is  said,  however,  that  Certain  errors  of  law  were 
committed  by  the  trial  court  that  entitle  the  appellant 
to  a  new  trial.  One  relates  to  the  evidence  of  a  witness 
named  Sharp  who  was  in  front  of  Bingold  ^s  place  of 
business  at  the  time  Lawrence  received  the  injuries  com- 
plained of,  and  who  was  permitted  to  testify  as  to  the 
condition  of  the  sidewalk,  but  not  allowed  to  say  that 
''I  made  a  slip  there.'*  Whether  he  made  the  slip  at 
the  exact  place  where  Lawrence  claims  to  have  fallen 
does  not  appear;  and,  for  this  reason,  if  no  other,  we 
think  the  court  correctly  excluded  so  much  of  his  evi- 
dence as  attempted  to  relate  the  fact  that  he  had  slipped 
there. 

Concerning  the  paper  relied  on  by  the  city  in  bar  of 
the  action,  the  evidence  of  Bingold,  Lawrence  and  Ed- 
wards, the  only  parties  who  knew  anything  about  the 
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execution  of  this  paper,  was  to  the  effect  that  all  of  them 
intended  the  paper  as  a  settlement  only  of  the  claim  of 
Lawrence  against  Ringold  and  that  the  $25  was  not  paid 
or  received  in  settlement  of  his  suit  for  damages  or  in 
settlement  of  his  claim  against  the  city,  although  the 
paper  itself  showed  that  it  was  in  settlement  of  Ins  suit 
for  damages,  and  was  a  good  defense  to  this  action 
against  the  city. 

With  the  pleadings  and  evidence  in  the  condition 
stated,  the  court  told  the  jury  that  they  should  "find  for 
the  defendant  (city)  unless  they  believed  from  the  evi- 
dence that  the  receipt  and  release  for  $25  given  to 
Ringold  was  only  intended  by  plaintiff  and  Ringold  ^s 
a  partial  settlement  of  plaintiff^s  claim  for  damages, 
and  was  not  intended  for  a  full  settlement  of  his  entire 
claim  for  damages.'' 

It  is  said  that  the  court,  in  place  of  giving  this  in- 
struction, should  have  told  the  jury  that  if  they  assessed 
any  damages  in  favor  of  Lawrence  they  should  credit 
it  by  $25,  the  amount  paid  by  Ringold.  We  think,  how- 
ever, the  instruction  of  the  court  aptly  presented  to  the 
jury  the  issue  in  respect  to  this  writing.  The  writing, 
which  was*  admittedly  signed  by  Lawrence,  showed  on 
its  face  that  he  received  the  $25  in  full  settlement  of  his 
claim  for  damages,  and  the  burden  was  on  him  to  over- 
come the  effect  of  this  writing,  which  he  attempted  to 
do  by  the  evidence  of  himself,  Ringold  and  Edwards. 
If,  as  said  by  the  court  in  the  instruction,  the  writing 
iwas  only  intended  to  be  a  settlement  of  a  claim  against 
Ringold,  then  it  was  not  a  settlement  of  his  claim  for 
damages,  and,  consequently,  not  a  bar  to  a  recovery 
against  the  city.  On  the  other  hand,  unless  they  be- 
lieved that  it  was  only  intended  to  settle  his  claim  for 
damages  as  far  as  Ringold  was  concerned,  it  was  a  bar 
to  any  recovery  against  the  city. 

Some  suggestion  is  made  as  to  misconduct  of  coun- 
sel for  the  city  in  his  argument  to  the  jury,  but  we  do 
not  find  in  the  bill  of  exceptions  that  any  objection  was 
made  to  the  argument  of  counsel. 

It  is  also  said  that  the  court  erred  in  failing  to  in- 
struct the  jury  upon  the  subject  of  Lawrence  *s  right  to 
recover  damages  for  the  impairment  of  his  power  to 
earn  money,  but,  as  the  jury  did  not  find  for  him  at  all, 
it  is  not  apparent  how  this  omission  was  prejudicial 

The  judgment  is  affirmed. 
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Shdtoiiy  By  et  aL  Y.  Huntor,  et  aL 

(Decided  February  4,  1915.) 
Appeal  from  Logan  Circuit  Court. 

Automobilee — Frightening  Animal  on  Street. — ^It  is  not  negli- 
gence for  the  driver  of  an  automobile  in  a  city  to  run  it  within 
three  or  four  feet  of  a  mule  hitched  to  a  buggy  standing  on 
the  side  of  the  street,  unless  it  should  appear  that  the  mule 
gave  evidence  of  fright  on  the  approach  of  the  automobile  and 
that  this  was  discovered  or  in  the  exercise  of  ordinary  care 
should  have  been  discovered  by  the  driver.  The  nearness  to 
which  a  machine  is  run  to  an  animal  does  not  constitute  negli- 
gence unless  it  is  purposely  done  to  cause  fright  or  unless  the* 
driver  before  going  near  discovers,  or  should  in  the  exercise  of 
ordinary  care  have  discovered,  that  running  the  machine  close  to 
the  animal  would  frighten  it.  The  duty  of  the  driver  of  an  auto- 
mobile is  the  same  whether  it  is  being  run  within  three  feet  or 
thirty  feet  of  an  animal. 

BROWDER  &  BROWDER  for  appellants. 

S.^R.  CREWDSON  and  SELDEN  Y.  TRIMBLE  for  appellees. 

Opinion  of  the  Court  by  Judge  Carroll — ^Affirming. 

This  suit  was  brought  by  the  appellant  to  recover 
damages  for  injuries  sustained,  as  he  alleged,  through 
the  negligent  operation  of  an  automobile.  On  a  trial  of 
the  case  there  was  a  verdict,  by  direction  of  the  court,  for 
appellee,  and  the  only  question  is  the  correctness  of  this 
ruling. 

We  think  the  lower  court  correctly  ruled  the  case  for 
two  reasons,  but  as  one  of  them  will  serve  every  useful 
purpose,  the  other  need  not  be  noticed. 

The  appellant  was  seated  in  a  buggy,  to  which  there 
was  hitched  a  mule,  on  the  side  of  the  street  in  the  city  of 
Eussellville.  The  mule's  head  was  some  three  or  four 
feet  from  a  concrete  foot  crossing  that  was  four  or  five 
feet  wide.  The  automobile,  which  was  driven  by  a  young 
lady,  came  up  the  street  facing  the  mule 's  head.  There  is 
some  evidence  that  the  automobile  as  it  came  up  the  street 
some  distance  from  the  mule  was  being  run  from  one  side 
of  the  street  to  the  other.  Whether  this  was  due  to  in- 
experience on  the  part  of  the  young  lady  at  the  wheel  or 
was  purposely  done,  does  not  appear  from  the  record, 
and  there  is  no  evidence  tending  to  show  that  she  was 
either  incompetent  or  reckless. 
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There  is  also  evidence  that  when  the  automobile  came 
to  the  foot  crossing,  which  seems  to  have  been  elevated  a 
few  inches  above  the  grade  of  the  street,  and  when  in 
about  ten  feet  of  the  mulcts  head  and  while  running  about 
eight  or  nine  miles  an  hour,  it  was  turned  in  the  direction 
of  the  mule  and  passed  within  three  or  four  feet  of  him, 
although  it  might  have  been  run  some  ten  or  fifteen  feet 
fromhiBOL 

It  further  appears  that  about  the  time  the  automobile 
came  upon  the  foot  crossing  the  mule  manifested  some 
uneasiness  by  raising  his  ears,  but  he  did  not  show  other 
symptoms  of  fright  or  attempt  to  run  until  the  automobile 
had  gotten  even  with  or  passed  him.  About  the  time  the 
automobile  got  even  with  the  mule  he  lunged  a  few  times 
and  started  to  run.  When  he  started  to  run  or  possibly 
when  he  commenced  lunging  the  appellant,  Norman  Shel- 
ton,  a  boy  about  thirteen  years  old,  jumped  out  of  the 
buggy.  When  he  jumped  his  foot  or  body  in  some  way 
caught  in  the  lines,  and  he  was  dragged  by  the  mule  some 
distance  over  the  street,  receiving  injuries  that  were 
severe  and  permanent. 

Letting  Norman  tell  the  story  of  the  accident  in  his 
own  way,  he  said:  ''I  think  I  was  sitting  there  talking 
to  somebody  up  the  street  behind  me.  I  am  not  sure ;  and 
I  did  not  hear  the  auto  coming.  It  did  not  blow  any  horn 
that  I  remember  of,  and  the  first  thing  I  saw  of  it  was 
at  Cook's  crossing.  It  bounced  over  the  crossing  and 
swerved  over  into  the  mule,  and  the  mule  jumped  and  I 
jumped  out  and  throwed  out  my  foot  and  I  got  in  the  lines, 
and  I  tried  to  get  that  out  and  got  the  other  one  in,  and 
the  mule  run.  Q.  Where  was  the  automobile  when  it 
suddenly  turned  toward  the  mule?  A.  Just  as  it  crossed 
the  crossing.  Q.  Can  you  recollect  enough  to  tell  the  jury 
about  how  close  to  your  mule  the  machine  got  before  the 
mule  jumped!  A.  I  reckon  about  ten  feet.  Q.  What 
frightened  the  mule?  A.  The  car  coming  into  it  and  like 
all  autos  are  going  up  grade,  it  was  chugging  away. 
Q.  Making  a  noise?  A.  Yes  sir.  Q.  Do  you  tMnk  running 
towards  the  mule  frightened  him  and  also  making  the 
noise?  A.  Yes  sir.  Q.  Did  it  run  into  the  mule.  A.  No 
sir;  come  in  about  ten  feet  of  the  mule;  maybe  a  little 
closer.  Q.  It  did  not  get  out  of  the  street  very  much 
then;  the  track  that  was  traveled?  A.  No  sir;  I  don't 
reckon  it  did ;  I  don't  remember  very  well.  Q.  You  say  the 
mule  did  not  run  off  until  the  machine  passed  him?  A. 
Right  even  with  it  or  a  little  above  it,  he  commenced  get- 

Digitized  by  VjOOQIC 


Shelton  v.  Hunter.  533 

ting  frightened  at  it.  Q.  The  machine  had  really  got 
past  the  mule  before  the  mule  run!  A.  Yes,  sir.  Q.  And 
the  machine  was  about  opposite  the  mule  before  he 
showed  any  sign  of  distress,  was  it  not!  A.  Of  course 
the  mule  saw  it  before  I  did  and  he  raised  up  his  ears 
to  it,  and  when  it  got  over  the  crossing  the  mule  sorter 
jumped  to  one  side.  Q.  Jumped  to  one  side  as  the  ma- 
chine came  over  the  crossing?  Yes  sir.  Q.  Which  side  did 
he  jump  tot  A.  Sorter  back  towards  the  pavement.  Q. 
And  the  machine  had  come  up  at  that  timef  A.  Yes  sir. 
Q.  And  run  on!  A.  Yes  sir.*' 

Mrs.  Robertson,  who  was  nearby,  testified: 

**Q.  Did  that  mule  this  boy  was  driving  take  fright  at 
that  machine!  A. When  the  machine  got  opposite  the  mule 
the  mule  gave  a  lunge  and  got  started.  Q.  What  did  the 
boy  dot  A.  He  fell  out  of  the  buggy.  Q.  You  say  the  mule 
did  not  start  until  the  automobile  got  opposite  himt  A. 
Yes  sir.  Q.  The  machine  was  coming  straight  up  the 
street  at  that  time.  A.  Yes  sir.  Q.  How  far  was  it  away 
from  the  mule?  A.  I  can't  tell  you  about  that.  It  was 
going  along  about  the  middle  of  the  street.  Q.  And  op- 
posite the  mule  before  he  did  anything?  A.  Yes  sir; 
about  opposite  the  mule  when  he  started." 

Marion  Johnson,  another  witness,  said  that  the  mule 
did  not  start  to  run  until  the  machine  got  even  with  him ; 
that  he  supposed  the  automobile  frightened  the  mule,  as  it 
ran  within  three  or  four  feet  of  him. 

E.  White  said:  **I  was  standing  there  and  the  auto 
come  up  over  the  crossing,  and  it  finder  made  a  pretty 
good  spring  there,  and  the  mule  kinder  scared  and  she 
sorter  turned  and  looked  the  way  she  was  running;  she 
was  running  right  toward  the  mule,  and  then  she  turned 
and  went  around  the  mule  and  the  mule  went  down  the 
street.  I  can't  tell  you  how  close  he  got  to  the  mule  before 
she  turned  but  tolerable  close.  Q.  You  say  when  the  ma- 
chine come  across  the  crossing  it  gave  a  bounce  over  the 
crossing?  A.  Yes  sir.  Q.  And  the  mule  frightened  at 
that  timet  A.  Yes  sir,  and  started  to  run.  Q.  You  didn't 
see  the  machine  until  it  got  on  the  crossing?  A.  When  it 
went  by  the  crossing  it  bounced  up  and  I  looked  and  the 
mule  was  scared.  The  mule  sorter  turned  when  she  went 
over  the  crossing.  Q.  Up  to  that  time  the  mule  had  not 
done  a  single  thing?    A.  I  had  not  seen  him  if  he  had/' 

E.  L.  Mcintosh  said  he  saw  the  automobile  first  at 
the  crossing;  that  as  the  automobile  came  up  the  mule 
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jumped  back,  and  about  the  tiine  the  automobile  passed 
the  mule  he  ran  off. 

It  does  not  seem  to  us  that  this  evidence  was  sufficient 
to  make  out  a  case  of  negligence  against  the  operator  of 
the  machine.  The  horn  was  not  sounded  as  the  machine 
approached  the  mule,  nor  was  there  any  reason  why  it 
should  have  been.  The  speed  of  the  automobile  was  not 
excessive,  nor  was  the  conduct  of  the  mule,  until  the  auto- 
mobile had  passed  him,  sufficient  to  put  a  person  of 
ordinary  prudence  on  notice  that  he  was  frightened  or 
likely  to  run  off.  It  is  true  that  the  mule  raised  his  ears 
and  gave  some  evidence  of  fright  when  the  automobile 
was  within  a  few  feet  of  him,  but  it  was  then  too  late  to 
stop  the  machine  or  take  any  steps  towards  preventing 
the  further  fright  of  the  mule  other  than  to  go  ahead,  and 
this  the  driver  did. 

It  is  urged  by  counsel  for  appellant  that  the  evidence 
showing  that  as  the  automobile  passed  the  crossing  it 
turned  towards  the  mule,  passing  within^  a  few  feet  of 
him,  was  sufficient  to  take  tiie  case  to  the  jury,  as  the  ac- 
tion of  the  driver  in  letting  the  automobile  turn  toward 
the  mule  was  an  act  of  negligence  and  the  thing  that 
caused  the  mule  to  take  fright  and  run  off.  There  would 
be  much  force  in  this  if  this  turn  was  made  to  frighten  the 
mule  or  if  the  mule  before  this  had  manifested  any  signs 
of  fright,  but  he  did  not,  nor  did  the  automobile  touch  the 
mule  or  run  closer  than  three  or  four  feet,  or,  as  some  of 
the  witnesses  say,  eight  or  ten  feet  from  him,  and  we  do 
not  think  it  can  be  said  to  be  negligence  to  run  an  auto- 
mobile as  this  one  was  being  run  within  three  or  four  feet 
of  an  animal  standing  on  a  street.  It  is  a  common,  every- 
dayoccurrence  for  automobiles  to  passwithin  two  orthree 
feet  of  horses  and  mules  standing  and  being  driven  on 
streets  and  roads,  and  we  know  of  no  rule  of  the  road  or 
provision  of  the  automobile  law  that  makes  it  negligence 
to  do  this,  in  the  absence  of  evidence  tending  to  show  a 
purpose  to  frighten  or  that  the  approach  of  the  automo- 
bile frightened  the  animal  to  such  an  extent  as  to  make  it 
the  duty  of  the  driver  of  the  machine,  in  the  exercise  of 
ordinary  care,  to  take  such  action  as  might  be  necessary 
to  prevent  collision  or  further  fright.  The  duty  of  the 
driver  of  an  automobile  is  the  same  whether  it  is  being 
run  within  three  feet  or  within  thirty  feet  of  an  animal. 
The  nearness  with  which  a  machine  is  run  to  an  animal 
does  not  constitute  negligence  unless  it  is  done  purposely 
to  cause  fright  or  unless  the  driver,  before  going  near, 
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discovers,  or  should  in  the  exercise  of  ordinary  care  have 
discovered,  that  running  the  machine  close  to  the  animal 
would  frighten  it.  And  neither  of  these  things  appeared 
in  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 


niinois  Central  Railroad  Company  y.  Rogera  &  Thomas. 

(Decided  February  4,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  No.  3). 

Carriers — Carriers  of  Live  Stock — Loading  and  Unloading. — 
Where  the  shipper  himself  attends  to  the  loading  of  a  car  of 
live  stock,  and  does  so  Improperly  and  loss  or  Injury  results 
from  such  Improper  loading,  the  carrier  Is  not  held  Uahle  as  an 
Insurer  although  an  Inspection  would  have  disclosed  such  Im- 
proper loading. 

TRABUE,  DOOLAN  &  COX,  S.  LYMAN  BARBER  and  R.  V. 
FLETCHER  for  appellant. 

THOMAS  C.  MAPOTHER  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Hannah — Reversing. 

On  February  4j  1914,  in  the  Jefferson  Circuit  Court, 
Rogers  &  Thomas  obtained  a  verdict  and  judgment 
against  the  Illinois  Central  Railroad  Company  in  the 
sum  of  $219.10  for  damages  to  a  shipment  of  livestock 
which  was  delivered  by  them  to  and  accepted  by  the 
railroad  company  at  Leitchfield  on  April  29,  1913,  for 
transportation  to  Louisville. 

It  was  shown  in  evidence  by  the  plaintiffs  that  they 
loaded  a  mixed  car  of  live  stock  at  Leitchfield  in  three 
separate  compartments;  in  one  end  of  the  car,  some 
calves  and  sheep ;  in  the  other  end,  eight  head  of  cattle ; 
and  in  the  middle,  and  separated  by  partitions  at  either 
end,  a  lot  of  hogs.  It  was  further  shown  that  on  ar- 
rival of  the  car  at  Louisville  two  hogs  were  dead,  one 
cow  crippled  and  three  or  four  others  somewhat  in- 
jured. 

The  duty  of  doing  the  loading  was  assumed  by.  the 
shippers;  they  loaded  the  car  themselves  without  as- 
sistance of  any  of  the  carrier's  agents;  and  the  agent 
at  Leitchfield  did  not  examine  the  car  after  it  was  loaded. 
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It  was  shown  by  the  crew  of  the  train  which  handled 
the  car  that  at  Kraft *s,  a  station  some  twenty-five  miles 
from  Leitchfield,  they  discovered  that  there  was  some- 
thing wrong  in  the  car,  and  made  an  investigation, 
which  disclosed  that  one  hog  was  dead  and  another  badly 
injured ;  one  cow  was  down  and  three  or  four  others  in- 
jured ;  that  about  fifteen  hogs  were  in  the  same  compart- 
ment with  the  cattle;  that  they  must  have  been  loaded 
that  way,  as  the  partition  between  the  cattle  and  the  re- 
mainder of  the  hogs  was  intact  The  trainmen  knocked 
this  partition  out,  thus  allowing  all  the  hogs  to  be  in 
the  same  compartment  with  the  cattle. 

1.  The  court  instructed  the  jury  that  it  was  the 
duty  of  the  railroad  agent  at  Leitchfield  to  see  that  the 
live  stock  was  properly  loaded  before  receiving  it  for 
shipment;  and  that  if  they  believed  from  the  evidence 
that  the  railroad  company  accepted  the  shipment  not 
properly  loaded,  but  in  good  condition,  and  that  the  live 
stock  was  injured  or  damaged  or  depreciated  in  value 
on  delivery  at  destination,  they  should  find  for  the  plain- 
tiff, unless  they  should  further  believe  from  the  evi- 
dence that  such  injury  or  depreciation  was  caused  by 
the  inherent  nature  or  propensities  of  the  animals,  or 
was  due  to  causes  beyond  defendant's  control,  in  either 
of  which  latter  events,  they  should  find  for  defendant 

Appellant  complains  of  this  instruction  for  the  rear 
son  that  its  effect  is  to  impose  liability  upon  the  carrier 
for  loss  or  injury  due  to  improper  loa^ng  of  the  car 
by  the  shipper. 

Appellees  insist  that  the  instruction  is  proper,  and 
cite  in  support  of  their  contention  the  case  of  L.  H. 
&  St  L.  V.  S.  S.  H.  &  C.  Co.,  157  Ky.,  772.  In  that  case, 
the  court  in  illustrating  what  was  meant  by  the  rule  that 
a  carrier  is  not  liable  as  an  insurer  for  loss  or  injury 
caused  by  the  act  or  fault  of  the  shipper,  said: 

*'For  instance,  under  the  fourth  exception,  if  goods 
are  insufficiently  packed  and  this  fact  is  not  known  to 
the  carrier  or  discoverable  by  the  exercise  of  ordinary 
care,  it  is  not  liable  for  loss  or  injury  due  to  such  in- 
sufficient packing,  if  itself  free  from  negligence.'' 

But,  in  stating  the  illustration  quoted,  the  court  had 
in  mind  only  those  instances  where  the  goods  are  de- 
livered in  crates  or  packages  to  the  carrier  at  its  ware- 
house, there  to  be  loaded  into  cars  by  the  carrier,  and 
not  by  the  shipper.  In  such  cases  the  weight  of  author- 
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ity  is  that  if  the  improper  condition  is  not  kaown  to  the 
carrier  or  discoverable  by  the  exercise  of  ordinary  carfe, 
it  is  not  liable  for  loss  or  injury  due  to  such  uisidBScient 
packing,  if  itself  free  from  negligence.  6  Cyc,  380;  4 
R.  C.  L.  Carriers,  Sec  203;  18  Ann.  Cas.,  234,  note;  29 
L.  R.  A.  (N.  S.),  1214,  note.  But  where  the  improper 
condition  of  the  goods  is  known  to  the  carrier  or  dis- 
coverable in  the  exercise  of  reasonable  care  in  the  ordi- 
nary handling  and  loading  of  the  goods,  and  they  are 
accepted  by  the  carrier  without  qualification  or  dissent 
in  respect  of  such  condition,  the  carrier  must  handle 
the  shipment  with  reference  to  such  defective  condition, 
and  is  liable  for  loss  or  injury  thereto  if  negligent  in 
respect  thereof.  The  David  &  Caroline,  5  Blatch  (U. 
S.),  266;  Union  Express  Co.,  26  Ohio  St.,  595. 

It  is  well  settled  by  the  almost  unanimous  authorities 
that  where  the  carrier  furnishes  a  car  to  the  sMpper  for 
the  purpose  of  shipping  live  stock  tiierein,  and  the  latter 
loads  the  live  stock  himself,  and  in  doing  so  he  over- 
crowds the  animals  or  places  in  one  compartment  ani- 
mals of  different  kinds,  the  risk  of  loss  or  injury  is  upon 
the  shipper,  being  caused  by  his  own  act,  or  by  his  own 
act  in  conjunction  with  the  inherent  nature,  propensi- 
ties and  qualities  of  the  animals  themselves,  the  carrier 
not  being  liable  for  loss  or  injury  due  to  either  or  both 
of  such  causes.  Hutchinson  on  Carriers,  Sec.  333 ;  For- 
dyce  V.  Flynn,  56  Ark.,  424, 19  S.  W.,  961 ;  Ficklin  v.  Wa- 
bash R.  Co.,  115  Mo.  App.,  633,  92  S.  W.,  347  (over- 
crowded  sheep) ;  F.  W.  &  D.  C.  R.  Co.  v.  Word,  32  S. 
W.,  14;  Squire  v.  N.  Y.  O.  R.  Co.,  98  Mass.,  239,  93  A. 
D.,  162  (hogs) ;  Texas  R.  Co.  v.  Klepper,  24  S.  W.,  567 
(overcrowded  horses);  Miltimore  v.  C.  &  N.  W.,  37 
Wis.,  190  (wagon  not  securely  loaded  on  car) ;  Ross  v. 
Troy  R.  Co.,  49  Vt,  364,  24  A.  R,  144  (machinery  in- 
securely loaded  on  car) ;  Penna.  R.  Co.  v.  Kenwood 
Bridge  Co.,  170  lU.,  645,  49  N.  E.,  215  (bridge  material 
loaded  by  shipper) ;  0.  &  M.  R.  Co.  v.  Dunbar,  20  HI., 
623,  71  A.  D.,  291;  Rixford  v.  Smith,  52  N.  H.,  355,  13 
A.  R.,  42 ;  Miss.  Ry.  Co.  v.  Belcher,  41  S.  W.,  706;  Texas 
R.  Co.  V.  Edins,  83  S.  W.,  253;  see  6  Cyc,  381;  4  R.  C. 
L.,  Sec.  203,  Carriers. 

There  are  a  few  respectable  authorities  holding  the 
contrary  view.  In  Kinnick  Bros.  v.  C.  R.  I.  &  P.  R.  Co., 
69  Iowa,  665,  29  N.  W.,  772,  a  shipper  loaded  a  car  of 
hogs,  and  they  were  injured   because    of   being   over- 
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crowded  in  the  car.  The  carrier's  agent,  however,  had 
closed  the  door  of  the  car,  and  the  court  held  that  as 
there  was  nothing  to  prevent  his  observing  the  manner 
in  which  the  hogs  were  loaded,  the  carrier  was  not  re- 
lieved from  the  consequences  of  the  shipper's  act  or 
fault  in  overcrowding  the  animals  in  the  car. 

In  Duncan  v.  Great  Northern  R.  Co.,  17  N.  D.,  610, 
118  N.  W.,  826, 19  L.  R.  A.  (N.  S.),  952,  a  car  was  loaded 
by  a  shipper  with  flax.  The  shipper  closed  the  inside 
doors,  and  the  carrier's  agent  closed  the  outside  doors. 
While  the  car  was  en  route  some  of  the  flax  escaped  by 
reason  of  the  inside  door  becoming  unfastened.  The 
court  said  that  the  devices  for  fastening  the  inside  doors 
were  open  to  the  inspection  of  the  carrier's  agent  when 
he  closed  the  outside  doors,  and  were  where  he  could 
not  avoid  seeing  them  if  he  looked  at  all,  or  even  made 
the  slightest  effort  to  ascertain  whether  they  were  prop- 
erly fastened;  and  upon  that  ground  held  the  carrier 
not  relieved  by  the  act  of  the  shipper  in  neglecting  to 
fasten  securely  the  inside  doors  of  the  car. 

The  Duncan  case  rests  upon  the  Kinnick  case, 
supra,  and  the  case  of  McCarty  v.  L.  &  N.,  102  Ala,,  193, 
14  So.,  370,  48  A.  S.  R.,  29. 

In  the  McCarty  case  the  court  held  that  if  the  im- 
proper loading  of  the  cars  was  apparent,  that  is,  was 
a  fact  which  addressed  itself  to  the  ordinary  observa-' 
tion  of  the  carrier's  servants,  the  carrier  is  not  relieved 
upon  the  ground  that  the  loss  or  injury  was  due  to  the 
act  or  fault  of  the  shipper. 

The  Duncan  case  also  cites  Union  Exp.  Co.  v.  Gra- 
ham, 26  Ohio  St.,  595;  but  a  fair  interpretation  of  the 
opinion  therein  is  that  if  the  carrier  receives  for  ship- 
ment property  insuflSciently  packed  when  he  might,  in 
the  exercise  of  reasonable  care,  have  discovered  such 
insuflSciency,  the  carrier  is  still  liable  for  loss  or  injury 
thereto  due  to  his  negligence. 

In  Gulf  W.  T.  &  P.  R.  Co.  v.  Wittnebert,  101  Tex., 
368,  108  S.  W.,  150,  130  A.  S.  R.,  858,  16  Ann.  Cas., 
1153,  14  L.  R.  A.  (N.  S.),  1227,  the  court  said  that  it 
had  found  no  dissent  from  the  rule  that  when  a  con- 
signor loads  freight  upon  a  car,  the  carrier  which  re- 
ceives the  car  as  loaded  is  not  liable  for  damages  which 
arise  from  a  defect  in  the  loading,  but,  after  reviewing 
a  number  of  cases,  the  court  said: 
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**The  authorities  cited  and  from  which  we  have  made 
the  quotations  above  establish  the  proposition  that  it 
is  not  the  duty  of  a  railroad  company  which  receives 
from  the  owner  or  from  another  railroad  a  loaded  car 
to  make  an  inspection,  of  the  manner  of  the  loading  when 
the  defect  cannot  be  discovered  by  an  external  ex- 
amination." 

However,  as  has  been  seen  from  the  authorities 
cited,  the  great  weight  of  authority  supports  the  propo- 
sition that  where  the  shipper  loads  the  car  himself,  the 
carrier  is  not  liable  for  loss  or  injury  arising  from  such 
defective  manner  of  loading,  whether  the  same  be  dis- 
coverable or  not,  if  not  actually  discovered  by  the  car- 
rier. The  carrier  has  a  right  to  assume  that  the  ship- 
per has  loaded  the  car  in  proper  manner;  and  it  does  not 
•lie  in  the  mouth  of  a  shipper  whose  act  or  fault  in  re- 
iSpect  to  the  manner  in  which  he  loaded  the  car  has  re- 
sulted in  loss  or  injury  to  his  property,  to  say  to  the 
carrier  that  it  might  have  discovered  such  improper 
loading  by  an  inspection.  The  shipper  may  not  thus 
derive  advantage  from  his  own  wrong. 

For  the  error  in  the  instruction  noted,  the  appellant 
is  entitled  to  a  new  trial,  and  the  judgment  of  the  lower 
court  is,  therefore,  reversed. 


Annstrong  v.  Illinois  Central  Railroad  Company. 

(Decided  February  4,  1916.) 

Appeal  from  Ballard  Circuit  Court. 

1.  Carriers — Carriers  of  Live  Stock— Limitation  of  Liability— Valid- 
ity of  Stipulation  as  to  Time  When  Claim  for  Loss  or  Dam- 
age Must  Be  Presented.- A  stipulation  in  a  contract  for  the  inter- 
state carriage  of  live  stock,  requiring  claim  for  loss  or  damage 
to  be  presented  within  ten  days  after  the  stock  is  unloaded  from 
the  car,  is  valid;  and  no  action  may  be  maintained  by  a  shipper' 
who  has  failed  to  conform  to  such  stipulation. 

2.  Courts— Jurisditional  Amount.— Where  plaintift  sued  for  |720  for 
damages  to  a  shipment  of  live  stock  and  |25.80  for  overcharge 
In  freight  rate  thereon,  and  defendant  presented  a  valid  defense 
to  the  claim  for  damage  to  the  livestock  by  answer,  demurrer 
to  which  was  overruled  by  the  court,  plaintilf  declining  to  plead 
further,  so  that  there  remained  in  controversy  only  |25.80,  the 
circuit  court  was  without  Jurisdiction  to  entertain  the  proceeding 
farther,  and  properly  dismissed  the  entire  petiticm. 
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HENDRICK  &  NICHOLS  for  appellant. 

OUS  THOMAS,  BLEWIBTT  LEE,  TRABUE,  DOOLAN  &  COX  and 
CORBETT  &  WHITE  for  appellee. 

OpiinoN  OF  THE  CouBT  BY  JuDGB  Haknah — ^Affirming. 

On  January  29,  1913,  M.  W.  Aimstrong  delivered  to 
the  Illinois  Central  Railroad  Company  at  Paducah  a 
shipment  of  horses  and  mules  for  transportation  to 
Marks,  Mississippi. 

On  May  3,  1913,  Armstrong  sued  the  railroad  com- 
pany in  the  Ballard  Circuit  Court  for  $720.00  as  dam- 
ages for  injuries  sustained  by  the  live  stock  in  transit, 
and  $25.80  as  overcharge  in  freight  rate. 

The  contract  of  carriage  contained  a  stipulation  that 
no  claim  for  loss  or  damage  to  the  live  stock  should  be 
valid  unless  claim  therefor  was  presented  to  the  car- 
rier within  ten  days  from  the  time  the  stock  was  re- 
moved from  the  car. 

The  railroad  company  answered  pleading  this  stip- 
ulation and  the  failure  of  the  shipper  to  conform 
thereto.  The  plaintiff  filed  a  demurrer  to  the  second 
paragraph  of  the  answer,  in  which  paragraph  the  plea 
mentioned  was  set  up,  and  the  court  overruled  the  de- 
murrer. 

The  plaintiff  thereupon  declined  to  plead  further, 
and  the  court  dismissed  the  petition.  From  that  judg- 
ment the  plaintiff  appeals. 

Upon  the  demurrer  the  averments  of  the  second  para- 
graph of  the  answer  as  to  the  terms  of  the  contract  and 
the  failure  of  the  plaintiff  to  give  the  notice  mentioned 
within  the  specified  period  are  taken  as  true. 

The  transaction  here  involved  being  interstate  com- 
merce, the  validity  of  the  stipulation  in  question  is  one 
to  be  determined  under  the  common  law  as  declared  by 
the  United  States  Supreme  Court.  This  has  been  the 
rule  since  Congress,  by  the  enactment  of  the  Carmack 
Amendment  to  the  Hepjbum  Act,  assumed  to  regulate 
the  subject  of  the  liability  of  an  interstate  carrier  for 
the  loss  of  or  damage  to  an  interstate  shipment. 

And  the  Federal  rule  is  that  such  stipulations  are 
valid.  Missouri,  Kansas  &  Texas  Railway  Company  v. 
Harriman,  227  U.  S.,  657,  57  L.  Ed.,  690. 

Controlled  by  the  Harriman  case,  this  court,  in 
Howard  &  Callahan  v.  Illinois  Central  Railroad  Com- 
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pany,  161  Ky.,  783,  decided  December  18,  1914,  held 
valid  a  stipulation  identical  with  that  here  involved. 

The  trial  court,  therefore,  properly  overruled  the 
demurrer  to  the  second  paragraph  of  the  answer. 

2.  As  to  the  item  of  $25.80  for  alleged  overcharge 
in  freight  rate  on  the  shipment,  the  circuit  court  had 
not  original  jurisdiction  to  entertain  an  action  for  that 
amount  only;  hence,  when  plaintiff  declined  to  plead 
further  in  respect  of  the  item  of  $720  for  injuries  to  the 
live  stock,  the  petition  no  longer  presented  a  cause  of 
action  thereon;  and,  as  there  remained  In  controversy 
only  $25.80,  it  was  proper  to  dismiss  the  entire  petition. 

Judgment  affirmed. 


Apselo£F  Brothers  v.  Hjrman,  et  al. 

(Decided  February  4,  1916.) 

Appeal  from  Campbell  Circuit  Court. 

Mechanics'  Liens — Defective  Construction — Evidence. — In  an  action 
to  enforce  a  mechanics'  lien,  evidence  examined,  and  held  that  the 
work  for  which  plaintiffs  claimed  a  lien  was  not  properly  done, 
and  they  were  therefore  not  entitled  to  a  Uen. 

HUBBARD  SCHWARTZ  for  appellants. 

JAS.  C.  WRIGHT  for  appeUees. 

Opinion  op  the  Court  by  William  Bogebs  Clay,  Com- 
missioner— Affirming. 

This  is  an  action  by  appellants,  Apseloflf  Brothers,  to 
enforce  a  mechanic's  lien  on  certain  property  belonging 
to  appellee,  Lizzie  Hyman.  The  case  was  referred  to  the 
master  commissioner  to  hear  evidence  and  report  on  the 
claim.  He  fUed  a  report  rejecting  the  claim.  Exceptions 
to  his  report  were  overruled,  and  judgment  entered  ap- 
proving his  finding.  From  that  judgment  this  appeal  is 
prosecuted. 

The  facts  are  these: 

Appellee,  Lizzie  Hyman,  contracted  with  KuUer  & 
Golden,  general  contractors,  to  build  a  house  on  a  lot 
which  she  owned.  KuUer  &  Golden  sublet  the  brick  work 
to  appellants,  who,  upon  completion  of  the  first  story, 
were  to  be  paid  the  sum  of  $200,  and  certain  payments 
thereafter  as  the  work  progressed.  Appellants  completed 
the  first  story,  and  because  appellee  declined  to  pay  them 
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the  sum  of  $200,  which  they  claimed  that  she  had  a^eed  to 
pay,  refused  to  go  on  with  the  work.  Kuller  &  Golden  then 
tore  down  the  work  which  appellants  had  constructed, 
and  reconstructed  the  building  in  part,  when  they  also 
abandoned  their  contract. 

Appellants  are  asking  a  lien  for  the  work  which  was 
torn  down.  They  and  their  witnesses  testify  that  the  first 
story  was  built  according  to  contract  and  in  a  workman- 
like manner.  The  evidence  for  appellee  is  that  the  con- 
struction was  faulty  and  did  not  come  up  to  the  require- 
ments of  the  specifications.  We  deem  it  unnecessary  to 
state  the  evidence  at  length.  Though  the  evidence  tends 
to  show  that  the  appellee  promised  to  pay  appellants  the 
sum  of  $200,  the  evidence  that  the  first  story  was  properly 
constructed  is  by  no  means  satisfactory.  Perhaps  the 
most  persuasive  evidence  concerning  the  character  of  the 
work  is  the  fact  that  Kuller  &  Golden,  the  general  con- 
tractors, who  were  responsible  for  the  proper  construc- 
tion of  the  building,  tore  down  the  work  which  appellants ' 
had  constructed,  and  replaced  it  at  their  own  expense. 
Both  the  commissioners  and  the  chancellor  found  that 
the  work  for  which  appellants  claim  a  lien  was  not  prop- 
erly done,  and  upon  a  consideration  of  all  the  evidence, 
we  are  unable  to  say  that  they  erred  in  their  conclusion. 

Judgment  affirmed. 


Woodford  v.  Woodford,  et  aL 

(Decided  February  4,  1916.) 

Appeal  from  Clark  Circuit  Court 

1.  Husband  and  Wife — ^Divorce. — ^The  wife's  rights  under  a  trust 
deed  executed  to  a  third  party  for  the  use  and  benefit  of  the 
husband  and  family,  terminates  with  divorce,  and  it  is  the  duty 
of  the  court  to  modify  or  set  aside  a  former  order  granting  her 
a  portion  of  the  rents  and  profits  arising  therefrom,  where  the 
court  reserved  in  such  order  the  right  to  change  or  modify  the 
same. 

2.  Deeds — ^Trusts. — ^Where  a  trust  deed  reads,  "for  the  use  and  benefit 
of  my  son,  and  his  family,"  the  wife  and  children  were  entitled 
to  a  portion  of  the  benefits  stipulated  in  the  deed  so  long  as 
they  remained  members  of  his  family. 

J.  SMITH  HAYS,  JR.,  BIMER  D.  HATS  and  J.  SMFTH  HAYS 
for  appellant 

PENDLETON,  BUSH  &  BUSH  for  appellee. 
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Opinion  of  the  Court  by  Judge  Nunn — Reversing. 

Two  questions  are  raised  on  this  appeal.  First,  what 
interest  did  the  appellee  take  as  the  wife  of  L.  A. 
Woodford  under  a  deed  of  trust?  Second,  to  what  ex- 
tent are  her  rights  affected  by  a  subsequent  decree  of 
divorce? 

The  trust  deed  was  executed  in  October,  1882,  and 
is  as  follows: 

**Know  All  Men  by  These  Presents,  That  I,  S.  A. 
B.  Woodford,  for  and  in  consideration  of  the  love  and 
affection  I  bear  my  son,  Lewis  A.  Woodford,  hereby 
bargain,  sell  and  convey  to  my  son-in-law,  Dr.  Francis 
Jones,  in  trust  for  my  son,  Lewis  A.  Woodford,  the 
following  described  real  estate,  to-wit:  (Here  follows 
description  of  land.) 

*'The  above  land  is  hereby  conveyed  to  Dr.  Francis 
Jones  in  trust  for  my  son,  Lewis  A.  Woodford,  the  title 
to  be  in  said  Jones,  for  the  use  and  benefit  of  my  son, 
Lewis  A.  Woodford,  and  his  family;  my  said  son  and 
Lis  wife  and  their  children  to  have  possession,  use  and 
Control  of  same  in  any  manner  he  or  they  may  wish, 
but  the  rents,  profits,  crops  or  anything  arising  there- 
from are  not  to  be  subject  to  or  liable  for  any  debts  or 
obligation  he  may  contract  for  or  be  liable  to,  and  at  my 
f.on's  death,  the  title  is  to  pass  direct  to  his  children,  and 
if  he  die  without  children,  then  the  same  is  to  revert  to 
my  heirs.  Possession  is  given  as  of  this  date,  together 
with  all  the  privileges  and  appurtenances  to  the  same 
belonging. 

**To  Have  and  To  Hold  the  same  to  the  said  Dr. 
Francis  Jones  in  trust  as  above  set  out,  hereby  covenant- 
ing with  the  grantee,  his  heirs  and  assigns,  that  the 
title  so  conveyed  is  clear,  free  and  unencumbered,  aLd 
that  will  warrant  and  defend  same  against  all  legal 
claims  whatsoever.** 

Under  this  trust  deed  Lewis  A.  Woodford  and  fam- 
ily took  possession  of  the  land  and  resided  thereon. 
When  the  first  controversy  arose  the  family  consisted  of 
the  husband,  wife,  and  six  children.  For  reasons  which 
the  record  does  not  set  forth  Mr.  and  Mrs.  Woodford 
separated  He  with  three  children  remained  on  tho 
farm,  and  Mrs.  Woodford  with  three  children  took  up  a 
residence  elsewhere.  In  March,  1907,  Mrs.  Woodford, 
by  petition  in  equity  and  relyinc:  upon  the  provisions  of 
the  trust  deed,  sued  for  herself  and  as  next  friend  for 
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the  three  infant  children  residing  with  her,  viz.,  Lelia 
Woodford,  Stella  Woodford  and  Bathurst  Woodford. 
She  sought  to  have  a  new  trustee  appointed  in  lieu  of 
Dr.  Jones,  who  had  died  some  years  prior,  and  to  re- 
quire her  husband,  L.  A.  Woodford,  to  pay  to  the  new 
trustee,  for  the  benefit  of  herself  and  the  three  children, 
one-half  of  the  rents  and  profits,  or  else  a  judgment 
awarding  them  the  use  and  occupation  of  one-half  of  the 
land.  It  was  alleged  that  its  rental  value  was  $800.  L. 
A.  Woodford  filed  a  written  statement  consenting  that 
Frank  Battaille  be  appointed  trustee,  and  agreeing  also 
that  the  net  rental  value  of  the  land  was  $800,  one-half 
of  which  should  be  paid  to  the  plaintiffs,  or  to  the  new 
trustee  for  their  benefit.  Upon  this  statement  the  court 
entered  judgment  directing  that  the  sum  of  $400  be  paid 
to  the  trustee  by  L.  A.  Woodford  for  the  benefit  of  Mrs. 
Woodford  and  the  three  children  living  with  her.  These 
payments  to  be  made  "on  the  first  day  of  March  each 
year  thereafter  until  changed  or  modified  by  mutual  con- 
sent of  the  parties  hereto,  or  by  order  of  this  courf 
These  payments  were  made  as  stipulated  in  the  judg- 
ment until  March  1st,  1912.  About  that  time  Mrs.  Wood- 
ford sued  for  divorce  in  the  Clark  Circuit  Court.  The 
record  does  not  show,  and  for  purposes  of  this  case  it  is 
immaterial,  what  were  the  grounds  of  divorce.  At  the 
September  term,  1912,  Mrs.  Woodford  was  granted  a 
divorce  from  the  bonds  of  matrimony,  and  the  judg- 
ment contained  a  formal  statement  restoring  to  each 
any  property  acquired  from  the  other  because  of  the 
marriage.  It  does  not  appear  that  any  attempt,  was 
made  to  recover  alimony,  nor  was  any  property  de- 
scribed or  directly  involved  in  the  divorce  proceeding. 
Bathurst  Woodford  took  up  a  residence  about  this 
time  with  his  father;  Stella  Woodford  had  died  in  in- 
fancy and  without  issue;  and  it  is  conceded  by  briefs, 
and  the  judgment  of  the  lower  court  so  recites,  that 
Lelia  Woodford,  the  third  child  who  lived  with  Mrs. 
Woodford,  is  now  of  age  and  married  to  one  Young. 
Believing  that  the  divorce  judgment  tetminated  the 
rights  of  Mrs.  Woodford  in  the  trust  estate,  L.  A.  Wood- 
ford failed  to  make  further  payment.  That  is,  he  ig- 
nored the  judgment  entered  in  the  proceeding  instituted 
in  1907,  whereby  it  was  ordered  that  $400  be  paid  for 
the  benefit  of  herself  and  the  three  children  residing  with 
her. 
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In  April,  1913,  Mrs.  Woodford  gave  notice,  and  on 
her  motion  the  first  action  was  redocketed.  It  does  not 
satisfactorily  appear  that  Lelia  Woodford  (Yonng)  was 
a  party  to  the  notice.  The  answer  which  L.  A.  Wood- 
ford filed  on  the  motion  to  redocket  is  a  separate  answer 
to  the  petition  of  Mrs.  Woodford  only.  The  answer 
sets  up  the  death  of  Stella  Woodford ;  the  return  to  his 
home  of  Bathurst  Woodford;  the  proceedings  and  judg- 
ment of  divorce,  and  a  denial  of  the  right  of  Mrs.  Wood- 
ford to  possession  or  control  of  any  of  the  land  men- 
tioned in  the  trust  deed,  or  any  rents  or  profits  there- 
from. It  is  averred  that  if  she  ever  had  any  rights  under 
the  trust  deed,  they  were  such  as  accrued  to  her  as  a 
member  of  his  family,  and  that  when  she  ceased  to  be 
his  wife,  she  was  no  longer  a  member  of  his  family,  and 
that  he  was  under  no  further  obligation  to  her  by  reason 
of  the  trust  deed  or  otherwise.  The  court  sustained  a 
demurrer  to  this  answer.  L.  A.  Woodford  refused  to 
plead  further,  and  the  court  adjudged  that  he  continue 
to  pay  $100  each  to  Mrs.  Woodford  and  Mrs.  Young 
annually  thereafter,  with  right  in  them  to  collect  the 
same  by  rule  or  other  process.  L.  A.  Woodford 
appeals  from  this  judgment  and  raises  the  ques- 
tions already  noted.  He  insists  that  the  court  should 
have  carried  the  demurrer  back  to  and  sustained  it  to 
Mrs.  Woodford's  notice  and  petition. 

Appellant  argues  that  by  the  judgment  of  divorce 
all  legal  obligation  of  support  was  extinguished  and  no 
right  to  alimony  longer  existed.  He  says  that  as  she 
did  not  ask  for  alimony  and  none  was  allowed  in  the 
divorce  proceeding,  then  she  is  deemed  to  have  waived 
her  right  thereto,  because,  under  the  law,  allowance  of 
alimony  can  only  be  made  at  the  time  or  before  judg- 
ment of  divorce.    Campbell  v.  Campbell,  115  Ky.,  156. 

Appellee  does  not  controvert  the  rule  that  when  a 
divorce  is  granted  the  wife  cannot  by  a  subsequent  ae- 
tion  secure  alimony,  but  the  application  of  that  prin- 
ciple to  this  case  is  denied  on  the  ground  that  her  pro- 
ceeding is  not  one  for  alimony.  It  is  argued  in  her  be- 
half that  she  was  one  of  the  parties  for  whose  benefit 
the  deed  was  executed  and  the  trust  created,  and  that 
she  and  her  children  took  a  present  vested  interest 
therein,  and  that  by  virtue  of  the  proceeding  in  1907 
such  interest  was  conceded  by  appellant,  and  established 
by  order  of  court,  and  that  the  rights  of  the  parties  to 
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this  property  were  then  adjudicated,  and  are  not  affected 
by  the  subsequent  divorce  judgment,  or  by  the  formal 
order  of  property  restitution  made  therein.  In  support 
of  that  position  her  counsel  cite  the  cases  of  Johnson 
V.  Johnson,  93  Ky.,  391;  Pope  v.  Pope,  148  Ky.,  30; 
Flood  V.  Flood,  68  Ky.,  167;  WiUiam  v.  Gooch,  3  Met., 
486;  Bennett  v.  Bennett,  95  Ky.,  545.  These  cases  lay 
down  the  doctrine  that  Section  425  of  the  Code  requir- 
ing every  divorce  judgment  to  contain  an  order  of  prop- 
erty restitution  does  not  apply  to  property  theretofore 
given,  conveyed,  or  adjudged  by  final  order,  to  the  wife 
by  a  husband  in  settlement  of  her  property  rights. 
Such  property  is  not  treated  as  having  been  obtained  in 
the  meaning  of  the  code  by  virtue  of  the  marriage,  but 
rather  in  consideration  and  settlement  of  a  valuable 
property  right  that  the  wife  might  have  enforced  against 
the  husband.  The  principle  is  well  stated  in  the  John- 
son case: 

**We  are  of  the  opinion  that  the  property  thereto- 
fore adjudged  to  the  wife  in  the  judgment  of  1885  is 
unaffected  by  the  general  and  formal  order  of  resti- 
tution in  the  judgment  of  1891.  The  law  (Section  425, 
Civil  Code)  provides  that  every  judgment  for  a  divorce 
from  the  bonds  of  matrimony  shall  contain  such  an  or- 
der of  restitution,  but  the  order  is  merely  a  formal  one 
and  is  not  intended  to  settle  any  controversy  concern- 
ing the  title  of  property,  certainly  not  to  set  aside  a 
former  final  judgment  of  the  courts  between  the  di- 
vorced parties.  That  judgment  finally  disposed  of  the 
property  in  controversy  before  the  commencement  of 
the  action  for  divorce  brought  by  the  husband  in  1891. 
The  wife  did  not  obtain  the  property  in  consideration 
of  or  by  reason  of  tiie  marriage.'' 

But  there  is  this  difficulty  in  applying  that  principle 
here — the  judgment  in  the  1907  action  with  refer- 
ence to  rents  and  profits  was  not  a  final  disposition 
thereof,  nor  a  final  order  as  to  the  trust  estate.  The 
judgment  expressly  reserved  to  the  court  the  right  to 
change  or  modify  it,  and  we  think  it  the  undoubted  duty 
of  the  court  to  modify  or  even  terminate  the  payments 
if  the  domestic  relations  of  the  parties  have  so  changed 
as  to  make  a  performance  of  the  former  order  incon- 
sistent with  the  intent  and  purpose  of  the  donor,  as  ex- 
pressed in  the  trust  deed. 
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So  the  question  comes  down  to  the  rights  of  the  par- 
ties under  that  deed.  It  is  conceded  that  she  has  no 
right  to  demand  alimony,  now  that  the  divorce  decree 
is  entered,  and  we  are  of  opinion  that  she  did  not  gain 
any  fixed  or  permanent  right  under  the  1907  judgment* 
The  wife  and  children  are  not  parties  to  the  deed. 
Their  names  do  not  appear  in  the  body  or  caption  of  it 
The  consideration  is  **love  and  affection  I  hear  for 
my  son,  Lewis  A.  Woodford. '*  The  conveyance  is  to 
Dr.  Jones,  his  son-in-law,  '4n  trust  for  my  son,  Lewis 
A.  Woodford.^'  The  purpose  of  the  trust  is,  '*for  the 
use  and  benefit  of  my  son,  Lewis  A.  Woodford,  and  his 
family.'*  It  is  true  the  deed  then  stipulates  **my  son 
and  wife  and  their  children  are  to  have  the  possession, 
use  and  control  of  the  place,  and  at  the  son's  death  the 
title  is  to  pass  to  his  children.''  But  the  manifest  pur- 
pose of  the  donor  was  to  provide  for  his  son,  and  the 
provision  was  induced  by  the  love  and  aflfection  he  bore 
for  him.  Out  of  regard  for  the  son,  he  desired  those  to 
be  benefited  by  the  conveyance  whose  legal  and  moral 
duty  it  was  for  the  son  to  support,  and  he  gave  ex- 
pression to  that  desire  in  the  deed.  The  son  owed  the 
duty,  legally  and  morally,  of  support  to  the  members  of 
his  family,  and  the  family  consisted  of  his  wife  and 
children.  So  long  as  that  relation  existed  they  had  a 
right  to  look  to  him  for  support  and  they  were  entitled 
to  the  benefits  named  in  the  trust  deed.  In  accomplish- 
ing the  purpose  of  the  donor  the  judgment  in  the  1907 
proceeding  met  all  the  requirements,  and  was  manifestly 
just  and  proper,  because  Mrs.  Woodford  was  then  his 
wife  and  the  three  infant  children  who  were  residing 
with  her  were  his  children,  and  he  was  in  law  bound  to 
support  them.  As  they  reached  maturity  and  the  daugh- 
ter married  the  legal  obligation  ceased.  It  also  ceased 
as  to  Mrs.  Woodford  when  the  marriage  relation  was 
dissolved. 

The  case  of  Webb  v.  Holmes,  3  B.  Mon.,  404,  was  a 
suit  for  partition  brought  by  the  children  against  their 
mother,  Mrs.  Thomas.  They  claimed  title  under  a  deed 
executed  by  her  parents  conveying  the  land  *Ho  her,  her 
children  forever,"  and  ''for  the  entire  benefit  of  her 
and  his  (her)  children  forever."  The  court  denied  the 
right  of  recovery  or  partition  in  the  children  during  the 
lifetime  of  their  mother,  and  in  construing  the  deed 
said: 
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''This  is  a  deed  inter  partes,  in  which  Crist  and 
wife  are  named  parties  on  the  one  side,  and  Sarah 
Thomas  and  her  husband  on  the  other;  the  children  are 
not  parties,  nor  are  they  named  as  such  in  the  caption 
of  the  deed,  which,  by  the  designation  of  the  parties,  is 
intended  to  confine  the  deed  to  those  who  are  named, 
in  exclusion  of  all  others  as  contracting  parties.  And, 
as  a  stranger,  who  is  not  party  to  a  deed,  can  derive  no 
legal  interest  under  it,  or  maintain  covenant  on  it,  so 
it  is  well  established  that  those  who  are  not  parties 
to  a  deed  can  take  no  present  interest  under  it;  but 
those  who  are  not  parties  may  take  by  way  of  re- 
mainder. (Vo.  L.  231,  a;  3  M.  &  S.,  and  the  notes  seq. 
Principal  and  Agent,  243.)  So,  to  give  to  the  deed  op- 
eration at  all,  as  to  the  children,  they  must  be  con- 
strued to  take  in  remainder  only,  as  they  cannot  take  a 
present  joint  interest  with  the  mother.  And  surely  such 
construction  should  be  given  to  the  deed  as  to  give  some 
beneficial  interest  to  the  children,  as  they  were  clearly 
intended  to  be  provided  for.  By  giving  to  them  an  es- 
tate in  remainder  in  fee,  to  take  effect  after  the  life  es- 
tate of  their  mother,  they  all  may  be  provided  for,  not 
only  those  who  were  bom  before,  but  those  who  were 
bom  after  the  date  of  the  deed,  for  in  that  case  there 
is  a  freehold  to  support  the  remainder  until  all  the 
children  are  bom.  And  it  may  be  fairly  presumed  that 
it  was  as  much  the  object  of  the  donor  to  provide  for 
after  born  children  as  those  that  were  bom  before  the 
date  of  the  deed.** 

This  rule  is  followed  in  the  case  of  Foster  v.  Shrieve, 
6  Bush,  519;  Davis  v.  Hardman,  80  Ky.,  672. 

We  are  of  the  opinion  that  during  the  lifetime  of  L. 
A.  Woodford  his  adult  children  cannot  maintain  a  claim 
for  the  land  or  any  part  of  it,  and,  except  possibly  Mrs. 
Young,  it  does  not  appear  that  they  are  setting  up  a 
claim.  As  for  the  appellee,  Mrs.  Woodford,  she  is  no 
longer  his  wife  and  is  not  a  member  of  his  family,  and, 
under  our  construction  of  the  deed,  she  cannot  claim  any 
right  or  benefit  under  ii  She  is  entitled  to  the  payments, 
pro  rata,  up  to  the  divorce,  but  no  further. 

The  lower  court  should  have  carried  the  demurrer 
over  and  sustained  it  as  to  the  petition  and  notice  of 
Mrs.  Woodford,  and  the  jud^ent  is  reversed  for  pro^ 
ceedings  in  accordance  herewith. 
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Commonwealth  v.  Hirsch  Brothers  &  Company. 

(Decided  February  4,  1915.) 

Appeal  from  Mercer  Circuit  Court. 

1.  Intoxicating  Liquors — ^Jurisdiction. — ^Where  one  is  charged  with 
dellYering  intoxicating  liquors  in  violation  of  Chapter  7,  Acts  1914, 
held,  that  the  delivery  took  place,  and  the  offense  was  committed, 
la  the  county  in  which  the  same  was  delivered  to  the  carrier, 
and  that  the  courts  in  the  county  to  which  the  same  was  con* 
signed  did  not  have  Jurisdiction. 

2.  Criminal  Law — Jurisdiction. — It  is  fundamental  that  a  crime  is 
pvnishable  only  in  the  jurisdiction  where  it  was  committed. 

R.  W.  KEENON  and  C.  H.  MORRIS  for  appellant. 

K.  H.  GAITHER  and  KOHN,  BINGHAM,  SLOSS  &  SPINDLE 
for  appellees. 

Opinion  of  the  Court  by  Judge  Nunn — ^Affirming. 

Appellee,  Hirsch  Brothers  &  Company,  is  a  corpora- 
tion with  its  principal  place  of  business  in  Louisville. 
Under  a  warrant  from  Mercer  county,  it  was  charged 
with  an  offense  alleged  to  have  been  committed  in  Mercer 
county,  by  delivering  intoxicating  liquor  at  Louisville, 
for  shipment  to  Harrodsburg,  in  Mercer  county,  where 
the  sale  of  intoxicating  liquor  is  prohibited  by  law,  and 
when  the  package  containing  the  liquor  *'did  not  contain 
the  name  and  address  of  the  consignor,  nor  state  that 
such  liquor  was  for  personal  and  family  use  of  the  con- 
signee." 

The  offense  is  charged  under  the  provisions  of  Chapter 
7  of  Session  Acts  of  1914.  There  is  no  controversy  as 
to  the  facts;  the  case  was  submitted  to  the  lower  court 
under  an  agreed  state  of  facts.  It  thus  appears  that 
Hirsch  Brothers  &  Company  did  deliver  a  package  con- 
taining intoxicating  liquor  to  the  Southern  Railroad 
Company  at  Louisville,  consigned  to  one  Board  at 
Harrodsburg,  where  its  sale  is  prohibited  by  law;  that 
Board  is  not  a  distiller,  brewer  or  wholesale  liquor  dealer; 
that  the  package  was  not  labeled  as  required  by  the  19^/. 
act. 

On  this  statement  of  facts,  the  appellee  was  adjudged 
not  guilty,  and  the  Commonwealth  appeals. 

While  we  do  not  mean  to  say  that  appellee  did  not 
violate  the  act  of  1914,  it  is  evident  that  it  is  not 
guilty  of  any  offense  in  Mercer  county.    Such  consign- 
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ment  or  delivery  of  the  liquor  as  it  made  was  in  Jefferson 
county,  and  hence  the  Mercer  courts  had  no  jurisdiction. 
The  circuit  court  so  ruled,  and  we  think  properly.  The 
Southern  Railroad  Company  in  carrying  the  liquor  to 
Mercer  county  acted  as  the  agent  of  the  consignee,  Board. 
It  follows  that  the  delivery  made  by  Hirsch  Brothers  took 
place  in  Jefferson  county.  Hirsch  Brothers  parted  with 
the  title,  that  is,  sold  and  delivered  the  liquor  when 
possession  was  surrendered  to  the  carrier  in  Louisville. 
^  This  principle  of  law  is  so  well  settled,  and  has  been  so 
uniformly  adhered  to  by  this  and  courts  everywhere  that 
it  cannot  be  considered  an  open  question.  ]ji  Common- 
wealth V.  Gast,  Crofts  &  Co.,  143  Ky.,  674,  this  court  said: 

**  Appellee  corporation  did  not  make  any  sale  or  de- 
livery of  an  intoxicating  beverage,  to-wit:  cider  to  Davis 
in  a  local  option  district.  The  order  was  sent  by  Davis 
from  Manchester  to  their  place  of  business  in  Jefferson 
county,  and  the  corporation  parted  with  the  property 
and  tiie  possession  when  it  delivered  the  order  to  the 
railroad,  a  common  carrier,  in  Jefferson  county.  Mc- 
Dermott  v.  Commonwealth,  29  Ky.  L.  B.,  750  and  752, 
and  Commonwealth  v.  Price  &  Lucas  Cider  and  Vinegar 
Co.,  31  Ky.  Law  Eep.,  1356.'' 

To  the  same  effect  is  the  ruling  of  this  court  in  Parker 
V.  Commonwealth,  147  Ky.,  715 ;  Whitmeier  v.  Common- 
wealth, 140  Ky.,  734;  Weidemann  Brewing  Co.  v.  Com- 
monwealth, 123  Ky.,  556;  Josselson  v.  Commonwealth, 
154  Ky.,  795;  Doores  v.  Commonwealth,  121  Ky.,  226; 
James  v.  Commonwealth,  102  Ky.,  108;  Commonwealth 
V.  Lexington  Brewing  Co.,  147  Ky.,  687;  Kahn's  Sons  v. 
Commonwealth,  143  Ky.,  297;  Josselson  v.  Common- 
wealth, 158  Ky.,  787;  Josselson  v.  Commonwealth,  159 
Ky.,  468;  Rist  v.  Commonwealth,  159  Ky.,  753. 

It  is  argued  for  the  Commonwealth  that  Board,  the 
consignee,  ought  not  to  be  prosecuted  for  receiving  the 
liquor  because  he  was  ignorant  of  the  alcoholic  contents, 
and  was  deceived  by  Hirsch  Brothers  in  purchasing  it, 
and  that  the  carrier  ought  not  to  be  prosecuted  because 
Hirsch  Brothers  failed  to  label  it  as  required  by  law, 
and  it  was,  therefore,  ignorant  of  the  contents  and  in- 
tended no  violation  of  the  law.  It  is  said  that  unless 
Hirsch  Brothers  be  convicted  the  guilty  party  will  go 
free.  This  does  not  necessarily  follow.  Under  the  agreed 
statement  of  facts,  the  offense  was  committed  in  Jefferson 
county  and  we  are  unwilling  to  say  that  the  courts  and 
juries  of  Jefferson  county  will  fall  in  their  duty.  The 
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legislature  in  penalizing  the  various  acts  with  reference 
to  the  shipment  of  liquor  into  dry  territory  did  not  change 
or  attempt  to  change  the  venue  of  prosecutions.  It  is 
fundamental  that  a  crime  is  punishable  only  in  the  juris- 
diction where  it  is  committed. 

The  judgment  of  the  lower  court  is  affirmed. 


Ewing  V.  Citizens  National  Bank. 

(Decided  February  5,  1915.) 
Appeal  from  Marion  Circuit  Court. 

1.  Banks — Checks — ^Definition  of — Negotiable  Instruments  Act. — ^A 
check  is  a  bill  of  exchange  drawn  on  a  bank  pasrable  on  demand. 
Except  as  otherwise  declared  therein,  all  the  provisions  of  the 
"Negotiable  Instruments  Act"  applicable  to  bills  of  exehange  pay- 
able on  demand,  apply  to  a  check. 

2.  Banks — Checks— What  Giving  of  Does  Not  Affect — Certification 
of. — ^A  check  of  itself  does  not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of  the  drawer  with  the  bank,  and 
the  bank  is  not  liable  to  the  holder  unless  and  until  it  accepts 
or  certifies  the  check.  Where  a  check  is  certified  by  the  bank  on 
which  it  is  drawn,  the  certification  is  equivalent  to  an  acceptance. 

3.  Banks — Checks — ^How  Accepted — How  Certified. — ^The  acceptance 
of  a  check  by  the  bank  on  which  it  is  drawn,  is  the  signification 
by  the  bank  of  its  assent  to  the  order  of  the  drawer.  The  accept- 
ance of  the  check,  like  its  certification,  in  order  to  be  binding 
on  the  bank,  must  be  in  writing  and  signed  by  it. 

H.  S.  Mcelroy  and  S.  A.  RUSSELL  for  appellant. 

W.  H.  SPRAGBNS  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming. 

This  is  an  appeal  from  a  judgment  sustaining  a  gen- 
eral demurrer  to  the  appellant,  J.  F.  Ewing  ^s  petition  as 
amended,  and  dismissing  the  action.  The  action  was 
brought  to  recover  of  the  appellee,  Citizens  National 
Bank,  of  Lebanon,  Kentucky,  $291.40,  the  amount  of  a 
check  drawn  upon  it  by  Charles  Camden,  payable  to  ap- 
pellant. 

The  material  facts  alleged  in  the  petition  as  consti- 
tuting the  appellant's  cause  of  action  are  as  follows:  The 
check  was  given  appellant  by  Camden,  January  12,  1914, 
in  payment  of  a  debt  he  owed  him.  At  that  time  Camden, 
though  insolvent,  had  on  deposit  in  the  appellee  bank  to 
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his  credit  money  sufficient  in  amount  to  pay  the  check. 
On  that  dEy  appellant  went,  during  banking  hours,  to  the 
appellee  bank,  exhibited  the  check  to  its  assistant  teller 
and  asked  him  if  it  was  good.  The  assistant  teller  ad- 
vised him  that  the  chec&  was  good  and  that  Camden  then 
had  on  deposit  in  the  bank  money  enough  to  pay  it.  In- 
stead of  then  obtaining  the  money  on  the  check  appellant 
informed  appellee's  assistant  teller  that  he  did  business 
with  the  Boiling  Fork  Bank  at  Bradfordville,  a  village 
near  Lebanon,  and  asked  him  if  appellee  bank  w'ould 
pay  the  check  if  he  deposited  it  to  his  account  in  the  Boil- 
ing Fork  Bank  for  collection.  In  reply  appellee's  as- 
sistant teller  told  appellant  that  the  chec^  would  be  paid 
by  the  appellee  bank  when  presented  to  it  by  the  Boiling 
Fork  Bank.  On  the  f  oUo'wing  day,  January  13, 1914,  ap- 
pellant deposited  the  check  in  the  Boiling  Fork  Bank  and 
on  January  14, 1914,  that  bank  presented  it  to  the  appellee 
bank  for  payment.  But  the  latter  refused  to  pay  it  for 
the  reason,  as  stated,  that  Camden  then  had  no  money  in 
the  bank,  having  already  drawn  out  his  entire  deposit  by 
check  payable  to  an  officer  or  officers  thereof. 

In  sustaining  the  demurrer  the  circuit  court  held,  that 
the  alleged  agreement  of  the  appellee  bank  with  appellant 
to  pay  the  check  given  by  Camden  to  the  latter  when  pre- 
sented by  the  Boiling  Fork  Bank,  was  not  binding  on  ap- 
pellee, because  not  in  writing.  This  ruling  was  based  on 
the  court's  construction  of  certain  provisions  of  what  is 
known  as  the  ''Negotiable  Instruments  Acf  (Acts  1904, 
page  213),  contained  in  Chapter  90b,  Kentucky  Statutes 
(CarrolPs  Ed.,  1909).  Section  3720b,  sub-section  185,  of 
the  Statute  provides : 

**A  check  is  a  bill  of  exchange  drawn  on  a  bank  pay- 
able on  demand.  Except  as  herein  otherwise  provided 
the  provisions  of  this  act  applicable  to  bills  of  exchange 
payable  on  demand  apply  to  a  check.  *' 

Subsection  189  provides: 

*'A  check  of  itself  does  not  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of  the  drawer  with 
the  bank,  and  the  bank  is  not  liable  to  the  holder  imless 
and  until  it  accepts  or  certifies  the  check.** 

Subsection  187  provides : 

**  Where  a  check  is  certified  by  the  bank  on  which  it  is 
drawn  the  certification  is  equivalent  to  an  acceptance." 

Certification  of  a  check  is  usually  made  at  the  request 
,  of  the  drawer  of  the  check,  and  the  certification  uncondi- 
tionally imposes  upon  the  bank  making  it  the  obligation 
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to  pay  the  check  when  presented.  The  certification  can 
of  course  only  be  given  in  writing.  Acceptance  of  a  check 
by  the  bank  upon  which  it  is  drawn  is  customarily  com- 
pleted while  the  check  is  in  the  hands  of  the  payee  or 
holder,  the  acceptance  being  evidenced  by  a  writing  to 
that  enect  from  the  bank.  ** Acceptance^*  as  defined  by 
Section  3720b,  subsection  190,  **  means  an  acceptance 
completed  by  delivery  or  notification.**  Appellant  does 
not  claim  that  the  acceptance  of  the  check  given  hinn  by 
Camden  resulted  from  a  delivery  of  it  to  the  appellee 
bank,  but  from  its  verbal  assurance  that  it  would  be  paid 
when  later  presented  by  the  Boiling  Fork  Bank  for  that 
purpose. 

Section  3720b,  subsection  144,  provides: 
**  Except  as  herein  otherwise  provided  the  holder  of 
a  bill  which  is  required  by  the  next  preceding  section  to 
be  presented  for  acceptance  must  either  present  it  for  ac- 
ceptance or  negotiate  it  within  a  reasonable  time.  If  he 
fail  to  do  so,  the  drawer  and  all  endorsers  are  dis- 
charged.*' 

The  preceding  subsection,  143,  provides : 
'* Presentment  for  acceptance  must  be  made:  (1) 
'Where  the  bill  is  payable  after  sight,  or  in  any  other  case 
where  presentment  for  acceptance  is  necessary  in  order  to 
fix  the  maturity  of  the  instrument;  or  (2)  Where  the  bill 
expressly  stipulates  that  it  shall  be  presented  for  accept* 
ance;  or  (3)  Where  the  bill  is  drawn  payable  elsewhere 
than  at  the'  residence  or  place  of  business  of  the  drawee. 
In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  any  party  to  the  bill  liable.** 

It  is  the  contention  of  appellant  that  since  a  check  is 
payable  on  demand  it  does  not  come  within  either  of  the 
three  above  provisions  requiring  presentment  for  accept- 
ance, consequently  the  verbal  assurance  of  appellee  that 
it  would  be  paid,  was  suflScient  to  fix  its  liability.  Mani- 
festly, this  contention  is  unsound  if  the  check  is  presented 
for  acceptance  instead  of  payment  The  parties  whose 
liability  is  to  be  affected  by  presentment  for  acceptance 
or  failure  to  present  for  acceptance,  as  provided  by  sub- 
section 143,  are  the  drawers  and  endorsers  and  not  the 
drawee,  because  no  liability  at  all  attaches  to  the  drawee 
of  a  bUl,  or  the  bank  upon  which  a  check  is  drawn  until 
the  drawee  or  bank  has  accepted  the  bill,  or  certified  or 
accepted  the  check.  This  is  made  plain  by  the  provisions 
of  subsection  144,  supra.  Obviously,  the  question  here 
involved  is  controlled  by  subsection  189,  supra,  under  the 
plain  provisions  of  wMch  the  appellee  baiik  could  onlvj 
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have  been  made  liable  under  the  circumstances  here  pre- 
sented for  the  amount  of  the  check  in  suit,  by  its  accept- 
ance or  certification  in  writing  of  the  check.  That  this  is 
true,  is  made  plain  by  subsection  132,  Section  3720b,  which 
provides : 

**The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer.  The  ac- 
ceptance must  be  in  writing  and  signed  hy  the  drawee. 
It  must  not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  the  payment  of  money. '  * 

As  by  subsection  185,  supra,  *'a  check  is  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand,^'  and  it 
was  not  alleged  by  the  appellant  in  his  petition  that  the 
appellee  bail's  acceptance  of  the  check  in  question  was 
made  in  writing  and  signed  by  it,  the  court  below  could 
not  have  done  otherwise  than  sustain  the  demurrer  to  the 
petition* 

The  question  here  involved  has  never  before  been 
presented  to  this  court  for  decision.  It  seems,  however, 
to  have  been  passed  on  by  the  Supreme  Court  of  Colo- 
rado, in  which  State,  as  in  most  others  of  this  country,  the 
Negotiable  Instruments  Law  is  in  force.  In  the  case  of 
Van  Buskirk  v.  State  Bank  of  Rocky  Ford,  35  Col.,  142, 
the  court,  after  an  elaborate  discussion  of  the  features 
of  the  act  applicable  in  the  instant  case,  said : 

**  Regardless  of  the  common  law  rights  of  the  parties 
under  the  facts  of  this  case,  we  think  there  can  be  no 
doubt  as  to  the  correctness  of  appellant's  leading  conten- 
tion that,  under  our  negotiable  instrument  law,  the  drawee 
of  a  cheek  is  not  liable  to  the  holder  unless  and  until  he  ac- 
cepts or  promises  to  pay  the  same,  and  such  assent  to  his 
liability  must  be  in  writing.*' 

The  conclusion  we  have  reached  renders  consideration 
of  the  question  whether  appellee's  assistant  teller  had 
authority  to  accept  for  appellee  the  check,  unnecessary, 
hence  that  question  is  not  decided. 

Judgment  affirmed. 


Daisey  v.  Wagner,  et  al. 

(Decided  February  5,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

Master  and  Servant — ^When  Master  Not  Liable     For    Injury     to 
Serrant. — ^A  competent  and  experienced  laborer  employed  to  put 
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a  tile  Toof  on  a  house,  the  danger  of  doing  which  is  obriouB  and 
therefore  bound  to  be  known  to  him,  cannot,  if  injured  by  falling 
from  the  building  while  engaged  in  such  work,  recover  damages 
of  the  master  for  such  injury.  Especially  is  this  true  where  the 
injured  employe  is  possessed  of  sufficient  skill  and  experience  to 
be  placed  in  charge  of  the  work. 

2.  Master  and  Servant— Doctrine  of  Safe  Place— Where  Not  Ap- 
plicable.— ^When  the  servant,  by  reason  of  his  skill  and  experience, 
is  put  in  charge  of  the  work  of  putting  on  a  roof,  the  rule  that 
his  master  must  use  ordinary  care  to  provide  him  a  safe  place  to 
work  has  no  application.  As  the  danger  of  performing  such  work 
is  open  and  obvious,  the  servant  must  protect  himself  against  it, 
and  he  assumes  such  risks  as  are  ordinarily  incident  to  such 
work,  and  is  charged  with  the  duty  of  inspection  and  also  left  to 
his  Judgment  as  to  the  manner  of  doing  the  work. 

3.  Master  and  Servant. — Petition — Failure  to  State  a  Cause  of  Action 
— ^Demurrer  to  is  Fatal. — ^Where,  as  in  this  case,  the  facts  stated 
in  the  petition  show  that  the  injuries  sustained  by  the  employe 
were  not  caused  by  the  negligence  of  the  master,  the  latter's 
demurrer  to  the  petition  was  properly  sustained. 

O'DOHERTY  &  YONTS  and  JOSEPH  S.  LAWTON  for  appellant. 

FRED  FORCHT  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^AflSrming. 

The  appellant,  William  D.  Daisey,  by  the  institution 
of  this  action  in  the  Jeflferson  Circuit  Court,  common 
pleas  branch,  third  division,  sought  to  recover  of  the 
appellees,  E.  H.  Wagner  and  others,  partners,  doing 
business  as  J.  F.  Wagner's  Sons,  damages  for  injuries 
he  sustained  by  falling  from  a  building  upon  which  he 
and  other  employes  of  appellees  were  engaged  in  plac- 
ing a  tile  roof.  A  demurrer  was  filed  by  appellees  to 
the  petition  as  amended,  which  was  sustained  by  the 
circuit  court,  and  appellant  failing  to  plead  further,  the 
petition  was  dismissed  at  his  cost.  From  the  judgment 
manifesting  these  rulings  he  has  appealed. 

Appellees  are  engaged  in  the  tinning  and  roofing 
business  in  the  city  of  Louisville,  and  appellant,  at  the 
time  of  the  accident  resulting  in  his  injuries,  was  em- 
ployed by  them  as  a  general  foreman  in  the  work  of 
roofing  buildings.  It  appears  that  in  the  fall  of  1912 
appellees  contracted  with  one  Vissman,  who  was  erect- 
ing a  new  residence  in  Louisville,  to  put  a  tile  roof  upon 
the  building,  and  that  appellant,  as  their  foreman,  was 
instructed  by  them  to  take  charge  of  certain  other  of 
their  employes,  over  whom  he  had  control,  and  put  the 
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tile  roOi.  upon  the  Vissman  building,  and  while  he  and 
they  were  upon  the  building  and  performing  the  work 
of  putting  on  the  tile  roof,  he  fell  therefrom  a  distance 
of  thirty  feet  to  the  ground,  thereby  sustaining  the  in- 
juries complained  of,  which  were  of  a  painful  and  per- 
manent character.  The  grounds  relied  on  for  the  re- 
covery sought  are  thus  stated  in  the  petition: 

**  Plaintiff  states  that  the  defendants,  their  agents 
and  servants,  by  and  through  their  gross  negligence, 
failed  to  furnish  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  do  the  work  which  he  was 
required  and  directed  to  do  under  his  employ- 
ment, and  that  the  said  place  was  unsafe  and  dan- 
gerous in  this — that  the  roof  of  said  residence  was  very 
steep  and  the  defendants,  their  agents  and.  servants, 
failed  to  furnish  and  provide  any  gutters  or  hangers, 
or  like  appliances  to  the  same,  by  means  of  which  the 
plaintiff  would  have  been  enabled  to  use  ladders  upon 
said  roof,  while  engaged  in  the  work  of  placing  and  se- 
curing said  tile  in  position  on  the  sheeting  of  said  roof. 
Plaintiff  states  that  the  defendants,  their  agents  and 
servants,  knew,  or  by  the  exercise  of  ordinary  care, 
could  have  known  of  the  unsafe  and  dangerous  condi- 
tion of  said  place,  and,  so  knowing,  ordered  and  directed 
the  plaintiff  to  do  the  work  of  placing  said  tile  upon 
said  roof,  and  the  plaintiff,  in  obedience  to  said  order  and 
direction  of  the  defendants,  their  agents  and  servants, 
as  aforesaid,  did  go  upon  said  roof,  and  actually  en- 
gaged in  the  work  of  placing  the  tile  on  said  roof,  and 
while  so  doing  the  plaintiff  was,  because  and  by  reason 
of  the  unsafe  and  dangerous  condition  of  said  roof,  as 
aforesaid,  caused  to  slip  and  fall  from  said  roof  and 
to  strike  the  ground  and  to  sustain  serious  Dainful,  and 
permanent  injuries.      *      *      **' 

It  will  be  observed  that  the  single  ground  of  negli- 
gence complained  of  above  is  that  the  appellant  was 
required  by  appellees  to  work  upon  a  steep  roof  which, 
by  reason  thereof  and  of  the  absence  of  gutters  or  hang- 
ers upon  the  roof,  rendered  it  an  unsafe  place  for  the 
required  work,  and  that  these  conditions  caused  his  fall 
to  the  ground  and  consequent  injuries.  In  the  amended 
petition  it  was  further  averred : 

**That  before  placing  or  setting  the  tile  on  said  roof 
it  was  customary,  and  necessary  at  the  time  of  the  dis- 
aster to  plaintiff  herein,  for  the  protection  of  the  life 
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and  limbs  of  the  workmen  placing  or  setting  said  tile 
on  said  roof,  for  the  defendants  and  all  similar  con- 
cerns engaged  in  said  tiling  of  roofs,  in  order  to  make 
said  roof  reasonably  safe  to  work  upon,  to  furnish  and 
provide  gutters  or  hangers  on  the  lower  edge  of  said 
roof,  so  that  if  a  workman  upon  said  roof,  while  en- 
gaged in  setting  said  tile,  happened  to  slip  or  fall,  he 
^  would  get  caught  or  be  able  to  catch  himself  on  said 
hangers  or  gutters,  and  thereby  be  protected  and  pre- 
vented from  falling  to  the  ground.  That  it  was  the  duty 
of  the  defendants  to  furnish  such  gutters  or  hangers  on 
the  roof  mentioned  herein,  for  the  purposes  mentioned 
above,  but  that  defendants,  their  agents  and  servants, 
by  and  through  their  gross  negligence,  failed  to  fur- 
nish  the  plaintiff  with  a  reasonably  safe  place  or  with 
reasonably  safe  appliances  or  any  appliances  whatso- 
ever in  which  to  do  the  work  he  was  required  and  di- 
rected to  do  under  his  employment,  and  that  the  said 
place  was  dangerous  and  unsafe  in  this — ^that  the  roof 
on  said  residence  was  very  steep  and  the  defendants 
failed  to  furnish  and  provide  any  such  gutters  or  hang- 
ers by  means  of  which  the  plaintiff  would  have  been 
protected  and  prevented  from  falling  to  the  ground  in 
the  manner  hereinafter  set  out.'' 

It  is  not  averred  in  the  petition  or  amendment 
thereto  that  there  was  any  employe  of  appellees  supe- 
rior in  authority  to  appellant  in  charge  of  the  work  on 
the  roof,  or  charged  with  the  duty  of  directing  appel- 
lant how  to  do  the  wort  or  of  instructing  him  as  to  the 
manner  in  which  it  should  be  done.  Neither  is  it  al- 
leged that  the  place  on  the  roof  from  which  he  fell  was 
one  that  he  was  ordered  by  a  superior  to  take,  or  that 
there  was  any  defect  existing  in  the  material  used  or 
the  roof  itself,  or  that  any  of  the  appliances  used  in  per- 
forming the  work  were  defective,  or  that,  as  a  result 
thereof,  appellant's  injuries  resulted.  Reduced  to  the 
last  analysis,  the  averments  of  the  petition,  as  amended, 
simply  convey  the  meaning  that  appellant  slipped  be- 
cause of  the  steepness  of  the  roof,  and  fell  to  the  ground 
because  there  were  no  gutters  or  hangers  upon  the  roof 
upon  which  he  could  have  caught  and  prevented  his  fall 
after  he  had  slipped.  It  is  true  the  amended  petition 
contains  the  averment  that  it  was  the  duty  of  appellees 
to  have  furnished  gutters  or  hangers  upon  the  roof 
,  before  requiring  the  work  to  be  performed  thereon ;  but 

Digitized  by  VjOOQIC 


558  KENTUCKY  BEPOETS.         [Vol.  162. 

as  appellant  was  an  experienced  workman  in  roofing, 
and  by  reason  thereof  was  acting  as  appellees'  foreman, 
and  was,  in  fact,  in  charge  of  the  work  of  putting  on  the 
roof,  he  must  have  known,  and  did  know,  that  there 
were  no  gutters  or  hangers  upon  the  roof,  and  also  of 
the  steepness  of  the  roof,  and  that,  in  the  absence  of 
the  gutters  or  hangers,  he  was  liable  to  fall  to  the 
ground.  It  is  a  matter  of  common  knowledge  that  gut- 
ters are  placed  upon  roofs  to  carry  off  the  rainwater 
that  may  fall  upon  them;  and  further  a  matter  of  com- 
mon knowledge  that  gutters  are  never  made  or  attached 
to  the  roof  except  as  the  roof  is  being  put  on  or  after 
its  completion. 

We  think  it  manifest  that  in  undertaking  the  work 
of  putting  on  the  roof  as  appellees'  foreman  appellant 
assumed  whatever  risk  grew  out  of  the  performance  of 
the  work.  It  was  such  work  as  could  only  have  been 
done  or  directed  by  a  person  of  his  skill  and  experience. 
Being  in  charge  of  the  work  it  was  his  duty  to  use  ordi- 
nary care  to  so  perform  it  as  that  no  injury  would  re- 
sult to  himself  or  the  other  workmen  under  his  control, 
and,  notwithstanding  the  averments  of  the  petition  that* 
the  roof  was  an  unsafe  place  to  work,  and  that  this  fact 
was  not  known  to  him,  but  was  known,  or  by  the  exercise 
of  ordinary  care  could  have  been  known,  to  appellees, 
it  is,  nevertheless,  patent  that  it  was  known  to  him,  or 
could  have  been  known  by  such  an  inspection  of  the  roof 
as  his  duty  as  foreman  required  him  to  make  before  be- 
ginning work  upon  it.  He  was  charged  with  the  duty 
of  inspecting  the  roof  as  well  of  doing  or  causing  to 
be  done  the  work  of  putting  on  the  tile.  If  .the  doing  of 
the  work  in  the  manner  attempted  by  him  was  dangerous 
because  of  the  absence  of  gutters  or  hangers  to  the  roof, 
he  should  have  deferred  beginning  work  upon  it  until 
he  could  give  information  of  such  danger  to  appellees 
that  they  might  have  had  an  opportunity  to  supply  gut- 
ters, hangers  or  other  appliances  that  would  have  made 
the  performance  of  the  work  of  putting  on  the  roof  rea- 
sonably safe.  If  appellant  had  been  a  young  and  inex- 
perienced employe  and  had  gone  to  work  upon  the  roof 
without  knowledge  of  the  danger,  or  under  an  assur- 
ance from  appellees  that  it  was  reasonably  safe  for  him 
to  do  so,  it  would  present  a  different  state  of  facts  upon 
which  the  liability  of  the  latter  might  be  made  to  rest, 
but  no  such  contention  is  here  made. 
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In  Russell  v.  W.  E.  Caldwell  Co.,  158  Ky.,  229,  there 
was  an  attempt  upon  the  part  of  Russell  to  recover 
damages  for  injuries  resulting,  as  alleged,  from  the  neg- 
ligence of  his  employer,  W.  E.  Caldwell  Co.  The  inju- 
ries resulted  while  he  was  repairing  the  roof  and  gut- 
tering of  a  building  owned  by  the  latter.  In  the  opinion 
it  is  said: 

'*It  will  be  observed  that  there  is  no  allegation  that 
the  defendant  corporation  assumed  any  control  over  the 
work  of  making  repairs,  and  there  is  no  allegation  that 
the  plaintiff  was  at  the  time  of  the  injury  working  under 
immediate  supervision  or  direction  of  any  superior  of- 
ficer or  employe  of  the  company;  nor  is  there  any  alle- 
gation that  the  plaintiff  was  an  inexperienced  workman. 
One  who  is  employed  to  do  repair  work  upon  a  roof 
and  guttering  of  a  building,  from  the  very  nature  of 
things  knows  in  advance  that  his  employer  is  not  under- 
taking to  furnish  him  a  reasonably  safe  place  in  which 
to  work ;  because  if  the  place  was  not  out  of  repair,  and 
therefore  in  some  measure  dangerous,  he  would  not 
have  been  employed  to  repair  itj  and  under  such  condi- 
tions the  employe  necessarily  assumes  the  additional 
risk  growing  out  of  the  then  conditions  of  the  place. '^ 

In  Ballard  &  Ballard  v.  Lee's  Admr.,  131  Ky.,  412, 
Lee  had  been  employed  to  take  the  roofing  off  of  an  oM 
building,  and  while  so  employed  fell  from  the  roof  and 
was  killed.    In  that  case  we  said : 

'*It  seems  to  us  that  if  an  owner  of  a  house  employs 
a  competent  and  experienced  laborer  to  take  off  an  old 
roof  and  put  on  a  new  one,  or  to  repair  the  roof,  or  to 
tear  down  a  building,  it  is  fair  to  assume  that  the  em- 
ploye will  take  the  necessary  precautions  to  protect 
himself  from  injury  on  account  of  the  dangerous  or  de- 
fective condition  of  the  premises  about  which  he  is  en- 
gaged to  work,  and  that  it  would  be  imposing  upon  tho 
employer  an  unreasonable  duty  to  require  him  to  have 
a  careful  examination  of  the  premises  made  for  the  pur- 
pose of  discovering  defects  or  dangers  in  order  that  he 
might  inform  the  employe  concerning  them.*' 

The  work  attempted  to  be  done  by  appellant  was  in 
itself  hazardous  and  the  danger  of  its  performance  ob- 
vious to  a  person  of  even  less  experience  than  was  pos- 
sessed by  him.  Being  in  charge  of  the  work  as  foreman 
because  of  his  experience  and  skill,  he  will  not  be  heard 
to  say  that  he  did  not  know  of  the  danger.    Therefore, 
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such  risks  as  would  ordinarily  be  incident  to  such  work 
must  be  regarded  as  having  been  assumed  by  him.  The 
duty  of  the  master  with  respect  to  the  furnishing  of  a 
safe  place  or  safe  premises  for  the  performance  of  such 
work  as  fell  to  the  lot  of  appellant  can  have  no  applica- 
tion. Therefore,  the  master  is  not,  in  a  case  like  this, 
charged  with  the  duty  of  exercising  ordinary  care  to  dis- 
cover the  dangerous  or  unsafe  place,  and  is  not  liable  in 
damages  for  an  injury  to  the  servant  because  of  the 
dangerous  condition,  for  the  danger  being  obvious,  the 
duty  of  protecting  himself  against  it  is  shifted  to  the 
employe.  So,  assuming  in  this  case  that  appellant's 
injuries  were  received  as  alleged  in  the  petition,  as  the 
conditions  which  caused  them  were  openly  visible  to 
liim  and  the  work  was  to  be  performed  in  accordance 
with  his  judgment  as  appellees'  foreman,  there  being  no 
assurance  by  the  appellees  of  the  safety  of  the  place 
(even  if  such  assurance  under  the  circumstances  could 
have  shifted  the  liability),  nor  promise  by  appellees  to 
provide  other  appliances  of  greater  safety,  we  can  but 
hold  that  appellant  assumed  the  dangers  incident  to  the 
performance  of  the  work,  for  which  reason  he  cannot 
recover  damages.  Wilson  v.  Chess  &  Wymond  Co.,  117 
Ky.,  567.  It  is  our  conclusion,  therefore,  that  the  de- 
murrer was  properly  sustained,  wherefore  the  judgment 
is  affirmed. 


\ 


Louisville  Railway  Company  v.  Kennedy. 

(Decided  February  6,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas,  Fourth  Division). 

1.  street  Railroads — ^Injury  to  Pedestrian — Failure  to  Look  for  Ap- 
proaching Car — Contributory  Negligence — Question  for  Jury. — 
Plaintiff,  after  alighting  from  defendant's  street  car,  passed 
around  the  rear  end  of  the  car,  and  in  attempting  to  cross  the 
parallel  track,  was  injured  by  another  car  approaching  thereon 
from  the  opposite  direction.  Held,  that  the  question  of  plaintilT's 
contributory  negligence,  though  she  failed  to  look  for  the  ap- 
proaching car,  was  for  the  jury. 

2.  Street  Railroads— ParaUel  Tracks— Duty  While  Approaching  Car 
Stopped  to  Discharge  Passengers— Reasonable  Control.— It  is  the 
duty  of  the  motorman  on  a  street  railroad  car,  in  approaching  a 
car  stopped  on  a  parallel  track  for  the  purpose  of  discharging 
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passengers,  to  have  the  approaching  car  under  such  control  that 
It  may  be  stopped  at  a  moment's  notice. 

FRANK  P.  STRAUS,  HOWARD  B.  LEE  and  ALFRED  SELIG- 
MAN  for  appellant 

O'DOHERTY  &  YONTS  for  appeUee. 

Opinion  of  the  Court  by  William  Rogers  Clay,  Com- 
missioner— ^Affirming. 

This  is  a  personal  injury  case,  in  which  plaintiff, 
Blanche  Kennedy,  recovered  of  the  defendant,  Louisville 
Railway  Company,  a  judgment  for  $800.  The  railway 
company  appeals. 

Refusal  to  direct  a  verdict  in  favor  of  the  defendant, 
and  error  in  one  of  the  instructions,  are  relied  on  as 
grounds  for  a  reversal. 

The  facts  are  these : 

On  July  8, 1913,  plaintiff  was  a  passenger  on  a  west 
bound  Bardstown  Road  car,  which  was  moving  on  the 
north  side  of  Jefferson  Street  along  one  of  two  parallel 
tracks.  When  the  car  reached  the  northeast  comer  of 
Jefferson  and  Third  Streets,  it  stopped  for  the  purpose  of 
permitting  passengers  to  alight.  Plaintiff  got  off  at  this 
point,  and  passing  around  the  rear  end  of  the  car,  started 
;to  cross  the  parallel  track  for  the  purpose  of  reaching 
the  opposite  side  of  the  street.  When  she  reached  the 
parallel  track,  she  was  struck  and  injured  by  a  Fourth 
Street  car  then  being  operated  on  the  Second  Street  line. 
•There  is  substantial  evidence  to  the  effect  that  the  Fourth 
Street  car  was  being  operated  at  a  high  rate  of  speed, 
and  that  no  warning  of  its  approach  was  given. 

It  is  insisted  that  because  plaintiff  did  not  look  at 
the  approaching  Fourth  Street  car  before  she  stepped  on 
the  parallel  track  she  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  It  may  be  conceded  that  while  a 
different  rule  formerly  prevailed,  a  number  of  the  courts 
now  make  no  distinction  between  steam  railroads  and 
street  railroad^  with  respect  to  the  obligation  of  the 
pedestrian  to  look  for  an  approaching  car,  because  they 
say  the  danger  from  stepping  on  street  car  tracks  where 
the  cars  are  run  by  electricity  and  at  a  rapid  rate  and 
with  greater  frequency,  is  quite  as  great  as  the  danger 
from  stepping  on  steam  railroad  tracks,  where  the  cars 
do  not  run  so  often ;  and  common  prudence  requires  that 
the  care  on  the  part  of  the  pedestrain  shall  be  increased  in 
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proportion  to  the  dangers  to  be  apprehended;  and  they 
therefore  hold  that  a  person  who,  upon  alightmg  from  a 
street  car,  passes  around  the  rear  end  of  the  car  without 
looking  for  a  car  approaching  from  the  opposite  direc- 
tion on  the  parallel  trac^  and  is  struck  by  such  car  and 
killed  or  injured,  is  guilty  of   contributory   negligence 
which  will  defeat  a  recovery  for  the  injury.    Creamer  v. 
West  End  St  E.  Co.,  156  Mass.,  320,  31  N.  E.,  '391, 32  A. 
S.  E.,456, 16  L.  E.  A.,490;  Weber  v.  Kansas  City  Cable  E. 
Co.,  100  Mo.,  194, 12  S.  W.,  804, 13  S.  W.,  587, 18  A.  S.  E., 
541,  7  L.  E.  A.,  819 ;  Hornstein  v.  United  E.  Co.,  195  Mo., 
440,  92  S.  W.,  884, 113  A.  S.  E.,  693,  6  Ann.  Cas.,  699  and 
note,  4  L.  E.  A.  (N.  S.),  729  and  note;  Eagen  v.  Jersey 
City,  etc.,  E.  Co.,  74  N.  J.  L.,  699, 67  Atl.,  24, 12  Ann.  Cas., 
911  and  note,  11  L.  E.  A.  (N.  S.),  1058;  Yersack  v.  Lack- 
awanna, etc.,  E.  Co.,  221  Pa.  St.,  493,  70  Atl.,  837, 128  A. 
S.  E.,  746, 18  L.  E.  A.  (N.  S.),  519.    In  other  jurisdictions, 
however,  a  different  rule  prevails,  and  it  is  held  that  a 
failure  to  look  does  not  bar  a  recovery,  but  the  question  of 
contributory  negligence  is  for  the  jury.    Chicago  City  E. 
Co.  V.  Eobinson,  127  111.,  9, 18  N.  E.,  772;  Smith  v.  Union 
Trunk  Line,  18  Wash.,  351, 51  Pac,  400 ;  Cincinnati  Street 
E.  Co.  V.  Snell,  50  Ohio  St.,  197,  43  N.  E.,  207;  Birming- 
ham E.,  Light  &  P.  Co.  V.  Landruin,  153  Ala.,  192,  45  So., 
198;  Bremer  v.  St.  Paul  E.  Co.  (Minn.),  120  N.  W.,  382, 
21  L.  E.  A.,  887.    The  same  rule  prevails  in  this  State. 
Louisville  Ey.  Co.  v.  Hutchins,  124  Ky.,  79,  98  S.  W.,  275, 
7  L.  E.  A.  (N.  S.),  152;  Creamer  v.  Louisville  E.  Co.,  142 
Ky.,  340;  Louisville  E.  Co.  y.  Mitchell,  138  Ky.,  190.    In- 
deed, with  the  single  exception  of  a  person  who  was  stone 
deaf  and  therefore  unable  to  discover  the  approach  of 
the  train  except  by  the  use  of  his  eyes,  we  have  never 
held,  even  in  the  case  of  steam  railroads,  that  a  failure  to 
look  would  constitute  contributory  negligence.    C,  N.  O. 
&  T.  P.  E.  Co.  V.  Winningham's  Admr.,  156  Ky.,  434; 
Smith's  Admr.  v.  C,  N.  0.  &  T.  P.  E.  Co.,  146  Ky.,  568. 
There  is,  therefore,  no  necessity  on  our  part  to  change 
the  rule  with  respect  to  street  railways,  in  order  to  keep 
pace  with  the  progress  of  the  times,  as  was  the  case  with 
the  Supreme  Court  of  Missouri.     Under  our  rule,  the 
pedestrian  is  required  to  exercise  that   degree   of  care 
that  an  ordinarily  prudent  person  would  exercise,  under 
like  or  similar  circumstances,  to  learn  of  the  approach 
of  the  car  and  keep  out  of  its  way.  The  degree  of  care 
will  necessarily  vary  with  the  circumstances  of  each  par- 
ticular case.    It  is  therefore  our  rule  to  let  the  jury  deter- 
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mine  the  question  in  the  light  of  all  the  circumstances. 
The  reason  for  our  position  is  well  illustrated  by  the  facts 
of  this  case.  Here  the  parallel  tracks  lay  close  to  each 
other.  The  plaintiff  *s  attention  was  directed  towards  a 
second  street  car  approaching  on  the  north  track  from 
the  rear.  Her  view  of  the  car  which  struck  her  was  ob- 
scured until  she  passed  from  behind  the  rear  of  the  car 
on  which  she  was  riding.  She  had  a  right  to  presume  that 
proper  warning  of  the  approaching  car  would  be  given, 
end  that  the  car  itself  would  be  under  proper  control,  and 
was  not,  therefore,  required  to  anticipate  negligence  on 
the  part  of  those  in  charge  of  the  car,  and  to  regulate  her 
conduct  accordingly.  The  question,  therefore,  was 
whether  or  not  plaintiff,  acting  on  the  presumption  that 
the  company  would  not  be  negligent,  failed  to  exercise 
proper  care  under  the  circumstances.  Viewed  from  this 
standpoint,  we  think  plaintiff's  conduct  afforded  room  for 
honest  difference  of  opinion  among  intelligent  men,  and 
the  court  did  not  err,  therefore,  in  submitting  the  ques- 
tion of  contributory  negligence  to  the  jury. 

(2)  It  is  next  insisted  that  the  court  erred  in  instruct- 
ing the  jury  that  it  was  the  duty  of  the  motorman  in 
charge  of  the  approaching  car  to  have  it  under  such  con- 
trol that  it  might  be  stopped  at  a  moment's  notice.  It  is 
argued  that  the  word  ''moment"  means  a  space  of  time 
incalculable  or  infinitely  small,  and  that  the  instruction 
imposes  on  the  street  car  company  a  duty  impossible  of 
performance.  In  spite  of  counsel's  strong  argument  to  the 
contrary,  we  see  no  reason  to  depart  from  the  rule  thus 
laid  down,  which,  after  due  deliberation,  was  declared 
in  the  case  of  Louisville  Rv.  Co.  v.  Hutchins,  124  Ky.,  79, 
7  L.  R.  A.  (N.  S.),  152,  QS'^S-  W.,  275,  and  thereafter  ap- 
proved in  Louisville  Ry  Co.  v.  Mitchell,  138  Ky.,  190,  and 
Louisville  Ry.  Co.  v.  Cremer,  142  Ky.,  340.  Where  a  car  on 
a  parallel  track  is  approaching  another  car  which  has 
stopped  to  discharge  passengers,  other  courts  have 
recognized  the  necessity  for  a  high  degree  of  caution 
under  the  circumstances.  Thus  it  is  said  that  "when  a 
train  is  stopped  to  let  off  or  take  on  passengers,  a  train 
on  the  reverse  course  should  not  be  allowed  to  pass  the 
stopping  train  except  it  be  on  such  caution  and  noticeable 
signals  as  will  be  reasonably  calculated  to  avoid  the 
possibility  of  injury  to  passengers.  Capital  Traction  Co. 
V.  Lusby,  12  App.  D.  C,  295.  Li  the  case  of  Bremer  v.  St 
Paul  R.  Co.,  supra,  a  duty  was  imposed  on  the  motorman 
of  having  his  car  under  such  control  that  he  could  stop  it 
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''upon  the  appearance  of  danger.''  The  reason  for  the 
rule  is  apparent.  When  a  car  stops  to  permit  a  passenger 
to  alight,  he  is  still  a  passenger  until  he  has  had  a  rea- 
sonable opportunity  to  reach  a  place  of  safety.  He  has  no 
opportunity  to  observe  the  approach  of  a  car  until  near 
the  parallel  track.  He  cannot  be  seen  by  the  motorman 
of  the  approaching  car  until  he  emerges  from  behind 
the  waitmg  car.  The  fact  that  the  car  is  stopped  to  dis- 
charge passengers  makes  it  reasonably  certain  that  some 
of  the  passengers  will  attempt  to  cross  the  parallel  track. 
It  being  reasonably  certain  that  passengers  will  attempt 
to  cross  the  parallel  track,  and  that  their  presence  cannot 
be  detected  until  they  emerge  from  behind  the  waiting  car, 
there  is  necessarily  great  danger  from  accidents.  Since 
there  is  neither  opportunity  for  the  passenger  to  observe 
the  approaching  car,  nor  for  the  motorman  on  the  ap- 
proaching car  to  observe  the  passenger  until  he  suddenly 
emerges  from  behind  the  waiting  car,  the  danger  is  even 
greater  than  if  he  were  actually  standing  on  the  parallel 
track.  In  view  ot  these  circumstances,  proper  care  is  not 
exercised  unless  the  approaching  car  is  under  such  con- 
trol that  it  may  be  stopped  on  a  moment's  notice.  Louis- 
ville R.  Co.  V.  Mitchell,  supra. 
Judgment  affirmed. 


Armstrong  v.  Fiscal  Court  of  Carter  County. 

(Decided  February  6,  1915.) 

Appeal  from  Carter  Circuit  Court. 

1.  Elections — Submission  of  Question  to  Voters — Compliance  With 
Statutes. — In  the  submission  of  public  questions  to  the  Toters,  a 
substantial  compliance  with  the  Statute  as  to  the  manner  and  form 
of  submission  is  sufficient;  but  where  the  submission  is  in  such 
ambiguous  and  unintelligible  form  as  to  be  confusing  to  the  elec- 
tor, or  as  to  make  it  uncertain  how  he  shall  mark  his  ballot  so  as 
to  register  his  intention,  the  election  wiU  be  held  invaUd. 

2.  Elections — ^Purpose  of  Holding  Elections. — The  purpose  of  holding 
elections  is  to  ascertain  the  public  will,  and  neither  the  courts 
nor  the  election  authorities  are  authorized  to  arbitrarily  assume 
that  the  voters  meant  something  which  cannot  be  fairly  ascer- 
tained from  the  ballots  themselves. 

3  Elections — Ambiguity.— The  question:  "Are  you  for  or  against  vot- 
ing bonds  on  the  county  of  Carter,  State  of  Kentucky,  for  the 
purpose  of  building  roads  and  bridges  to  the  amount  of  one  bun- 
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dred  and  fifty  thousand  (|150,000)  dollars  in  Carter  County?'*  Is 
in  such  ambiguous  form  as  that  the  electors  might  well  have 
differed  as  to  the  manner  of  marking  their  ballots  so  as  to  register 
their  several  intentions;  therefore  the  will  of  the  voters  could  not 
well  be  ascertained  under  such  a  submission. 

THEOBALD  &  THEOBALD  for  appellant. 

THOMAS  S.  YATES  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Txtbnbb — ^Reversing. 

'  The  Fiscal  Court  of  Carter  County,  acting  under  the 
provisions  of  the  Legislative  Act  of  1914  (page  338),  at 
its  regular  term  in  August,  1914,  after  the  filing  of  the 
petition  required  by  the  act,  entered  an  order  calling  an 
election  in  that  county  for  Tuesday,  November  3rd, 
1914,  for  the  purpose  of  ascertaining  the  will  of  the  le- 
gal voters  of  that  county  as  to  whether  there  should  be 
issued  by  the  fiscal  court  thereof  $150,000  in  bonds  of 
the  county,  the  proceeds  thereof  to  be  used  exclusively 
for  the  building,  or  construction,  or  reconstruction  of 
roads. 

Section  21  of  the  act  of  1914  provides  **the  question 

*are  you  in  favor  of  issuing in  bonds  for 

the  purpose  of  building  roads  and  bridges!'  shall  be 
printed  on  the  ballot  as  provided  in  the  general  election 
law.  Sec.  1459,  Kentucky  Statutes. '* 

The  Section  1459  referred  to  in  that  act  provides: 
'*  Whenever  a  constitutional  amendment  or  other  public 
measure  is  proposed  to  be  voted  upon  by  the  people 
the  substance  of  such  amendment  or  other  public  meas- 
ure shall  be  clearly  indicated  upon  the  ballot,  and  two 
spaces  shall  be  left  upon  the  right  of  the  same ;  one  for 
votes  favoring  the  amendment  or  public  measure  to  be 
designated  by  the  word  *Yes,'  and  one  for  votes  oppos- 
ing the  amendment  or  measure  to  be  designated  by  the 
word  *No.' '' 

The  order  of  the  fiscal  court  calling  the  election  fol- 
lowed these  statutes  closely,  and  directed  that  '*the 
following  question  shall  be  caused  to  be  printed  on  the 
ballot  to  be  used  at  said  election  as  provided  for  in  the 
general  election  law,  Section  1459,  Kentucky  Statutes: 
*Are  you  in  favor  of  issuing  One  Hundred  and  Fifty 
Thousand  ($150,000)  Dollars  in  bonds  for  the  purpose  of 
building  roads  and  bridges!'  ** 
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Up  to  this  point  there  was  not  only  a  substantial,  but 
a  literal  and  strict  compliance  with  the  requirement  of 
the  statute  as  to  the  form  in  which  the  question  should 
be  submitted;  but  when  it  came  to  the  preparation  of 
the  ballot,  in  some  way  which  is  not  clearly  explained, 
there  was  printed  thereon  and  the  question  was  actually 
submitted  to  the  electors  in  the  following  form,  to-wit: 

**Are  you  for  or  against  voting  bonds     ■       ■ 
on  the  County  of  Carter,  State  of  Ken-  YES 

tucky,  for  the  purpose  of  building  roads  I  I 
and  bridges  to  the  amount  of  ($150,000)  ■  i 
One  Hundred  and  Fifty  Thousand  Dol-  NO 

lars,  in  Carter  County  T"  '       ■ 

This  is  an  agreed  action  between  appellant,  a  tax- 
payer of  Carter  county,  and  the  fiscal  court,  upon  an 
agreed  statement  of  facts  to  test  the  validity  of  the  elec- 
tion and  consequently  the  proposed  bond  issue. 

The  agreed  statement  of  facts  I'aises  two  questions; 
first,  the  suflSciency  of  the  advertisement  of  the  election, 
and,  second,  the  suflSciency  of  the  form  in  which  the 
question  was  actually  submitted  to  the  electors ;  but  ap- 
pellant, in  his  brief,  waives  the  first  question  and  con- 
cedes that  the  advertisement  was  sufficient,  so  that  the 
second  question  is  the  only  one  with  which  we  are  con- 
cerned. 

The  board  of  election  commissioners  of  Carter 
county  certified  the  result  of  said  election  as  follows: 

**0n  the  question  are  you  for  or  against  issuing 
bonds  to  the  amount  of  $150,000  for  the  purpose  of  build- 
ing roads  and  bridges  in  Carter  county,  Kentucky — 
for  2,465,  against  1,079.''  ^ 

From  this  certificate  it  may  be  presumed  that  the 
election  commissioners  assumed  that  the  ballots  marked 
*'yes''  were  voted  in  favor  of  the  bond  issue,  and  those 
marked  **no''  voted  against  it 

The  judgment  of  the  lower  court  upheld  the  validity 
of  the  election,  and  thereby  inferentially  held  that  the 
form  in  which  the  question  was  submitted  was  a  sub- 
stantial compliance  with  the  law,  and  from  that  judg- 
ment the  taxpayer  has  appealed. 

This  court  has  several  times  decided  that  in  the  sub- 
mission of  public  questions  a  substantial  compliance 
with  the  requirement  of  the  statute  as  to  the  manner  and 
form  of  submission  is  all  that  is  required ;  but  it  has  at 
no  time  held  that  the  submission,  of  a  question  in  such 
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an  ambiguous  and  unintelligible  form  as  to  be  confusing 
to  the  elector,  or  in  such  form  as  to  make  it  uncertain 
how  he  shall  mark  his  ballot  so  as  to  register  his  inten- 
tion,  and  so  as  to  have  it  counted  in  accordance  with 
such  intention,  was  suflScient  Of  the  2,465  ballots 
marked  '*Yes^'  it  cannot  be  said  with  any  degree  of  cer- 
tainty, under  the  form  of  submission  in  this  case,  that 
all  of  those  electors  intended  to  vote  for  the  bond  issue ; 
it  can  be  said  with  just  as  much  reason  that  they  all  in- 
tended to  vote  against  it.  An  affirmative  vote  on  the 
submission  of  the  question  of  whether  one  is  for  or 
against  a  given  proposition  is  nothing  more  nor  less  than 
a  vote  both  for  and  against  it;  and  a  negative  vote  on  a 
question  so  submitted  can  mean  nothing  more  nor  less 
than  the  elector  is  neither  for  nor  against  it  In  other 
words,  an  affirmative  vote  is  both  for  and  against  the 
proposition,  and  a  negative  is  neither  for  nor  against  it, 
so  that  in  reality  there  is  no  practical  difference  between 
an  affirmative  and  a  negative  vote. 

Of  course,  the  courts  might  arbitrarily  assume  that 
the  ballots  marked  **Yes*'  were  in  favor  of  the  bond  is- 
sue, and  that  the  ballots  marked  ^*No^*  were  against  it, 
as  did  the  county  election  commissioners ;  but,  in  the  ab- 
sence of  a  fairly  intelligible  submission  in  a  form  rea- 
sonably free  from  ambiguity  by  which  it  may  be  deter- 
mined with  at  least  some  degree  of  accuracy  how  the 
electors  intended  their  ballots  to  be  counted,  it  would 
be  an  unjustifiable  assumption  of  authority  by  the  court 
to  say  that  these  3,500  voters  meant  by  marking  their 
ballots  in  a  certain  way  something  that  cannot  be  fairly 
ascertained  from  the  ballots  themselves,  by  reason  of  the 
form  in  which  the  question  was  submitted. 

The  fact  that  the  election  commissioners  certified 
that  2,465  votes  were  cast  for  the  bond  issue  and  1,079 
against  it,  under  the  form  of  the  question  submitted, 
cannot  conclude  the  question;  certainly,  if  the  courts, 
under  the  circumstances,  have  no  right  to  guess  how 
the  electors  intended  to  vote,  the  election  commissioners 
would  not  have.  If  the  submission  is  made  in  such  am- 
biguous and  uncertain  form  as  that  voters  may  reason- 
ably differ  as  to  the  effect  of  marking  the  ballot  in  a 
particular  way,  or  in  such  form  as  to  leave  the  author- 
ities charged  with  the  duty  of  counting  the  ballots  and 
certifying  the  results  in  doubt  as  to  the  intentions  of 
the  voters  who  marked  their  ballots  in  a  certain  way, 
there  can  be  no  doubt  the  election  is  invalid. 
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The  purpose  of  holding  elections  is  to  ascertain  the 
public  will,  and  it  is  too  plain  for  argnment  that  in  such 
cases  that  will  cannot  be  told  from  the  ballots,  and 
neither  the  conrts  nor  the  election  anthorities  are  an- 
thorized  to  arbitrarily  assume  that  the  voters  meant 
something  which  cannot  fairly  be  ascertained  from  the 
ballots  themselves. 

It  is  not  the  purpose  of  this  court  to  set  aside  the 
will  of  the  people  in  this  or  any  election,  but  the  highest 
considerations  of  public  policy  require  that  when  elec- 
tors are  called  upon  to  vote  a  bond  issue  to  burden  their 
own  and  future  generations,  the  question  should  at  least 
be  submitted  to  them  in  such  intelligible  form  as  that 
they  may  know  with  some  degree  of  certainty  how  to 
mark  their  ballots  so  as  to  express  their  intentions,  and 
so  that  intention  may  be  reasonably  ascertained  from 
the  ballots  by  the  authorities  whose  duty  it  is  to  count 
them. 

We  are  constrained  to  hold  that  the  form  of  submis- 
sion in  this  case  was  so  confusing  and  unintelligible  as 
that  the  voters  might  well  have  differed  as  to  how  they 
must  mark  their  ballots  to  properly  register  their  in- 
tentions, and  for  that  reason  the  election  is  void. 

The  judgment  is  reversed  with  directions  to  enter  a 
judgment  setting  aside  the  election. 

Whole  court  sitting. 


Taylor,  et  aL  v.  FuUer,  et  aL 

(Decided  Febniaiy  5,  1915.) 

Appeal  from  Perry  Circuit  Court. 

Liens. — Statements  or  acts  of  a  lienor  can  not  estop  him  to  claim 
a  lien  as  against  the  owner,  where  the  owner  was  not  misled  or 
induced  to  change  his  position  by  the  statements  or  acts. 
Liens— Waiver.— To  establish  a  waiver  of  a  Men,  it  must  dearly 
appear  that  the  lienor  so  intended,  and  that  the  waiver  was  based 
upon  a  valuable  consideration. 

JOHN  B.  EVERSOLE  for  appelUnts. 

J.  E.  JOHNSON  and  J.  M.  BARKEH  for  appeUees. 

Opinion  of  the  Court  by  Judge  Hubt — ^Affinning. 
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The  appellant,  Hazard  Dean  Coal  Company,  was  a 
company  engaged  in  mining  coal  in  Perry  county,  Ken- 
tucky, and  the  appellant,  J.  M.  Taylor,  was  a  contractor 
for  the  Hazard  Dean  Coal  Company,  with  a  contract  to 
build  a  number  of  houses  for  the  coal  company  upon  its 
premises,  in  which  its  miners  were  to  live.  Appellees, 
W.  J.  Fuller  and  J.  H.  Elam,  were  two  carpenters  who 
were  employed  by  J.  M.  Taylor  to  assist  in  constructing 
the  houses  which  he  was  building  for  the  Hazard  Dean 
Coal  Company.  It  seems  that  they  commenced  work 
about  the  middle  of  October  and  were  to  be  paid  the  sum 
of  two  dollars  per  day  for  their  services,  and  they 
ceased  to  work  about  the  24th  day  of  December.  It 
seems  that  during  this  time,  probably  the  first  regular 
pay  day  of  the  company  which  occurred  after  they  be- 
gan to  work,  they  went  to  the  company's  office  with  Tay- 
lor, and,  by  his  directions,  the  manager  of  the  company 
paid  each  of  them  a  part  of  the  wages  which  were  due 
them  for  their  work  at  that  time.  At  the  two  other 
regular  pay  days  of  the  company  which  occurred  during 
their  employment,  they  were  present  when  the  manager 
paid  a  sum  of  money  to  Taylor,  and  on  each  occasion  he 
immediately,  but  not  at  the  office  of  the  company,  paid 
each  of  them  a  portion  of  what  their  wages  amounted 
to  at  that  time.  They  seemed  to  understand  that,  ac- 
cording to  the  custom  or  regulation  prevalent  in  that 
community,  or  at  least  with  the  employees  of  the  coal 
company,  they  were  not  to  be  paid  in  full  on  any  pay 
day,  but  a  certain  amount  of  their  wages  was  to  be  re- 
served; but,  at  the  time  they  quit  work,  Taylor  owed 
Elam  a  balance  of  $12.20,  and  he  owed  Fuller  a  balance 
of  $57.50.  There  seems  to  be  no  controversy  about  the 
amount  of  the  indebtedness  in  either  case.  On  the  5th 
day  of  January,  following,  they,  each  of  them,  caused 
a  notice  to  be  served  upon  the  company,  notifying  it 
of  the  amount  which  was  due  them  for  their  services 
and  their  purpose  to  file  in  the  clerk's  office  of  the  county 
court  a  lien  upon  the  houses  upon  which  they  had 
worked,  and  the  lands  upon  which  the  houses  were  sit- 
uated to  secure  them  in  the  payment  of  the  amounts  due 
them.  Thereafter,  on  the  11th  day  of  February,  1914, 
each  of  them  filed  and  caused  to  be  recorded  in  the 
clerk's  office  of  the  Perry  County  Court  a  statement, 
subscribed  and  sworn  to  by  them,  as  provided  for  by 
Chapter  79  of  the  Kentucky  Statutes,  and  the  amend- 
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ments  thereto,  showing  the  amount  due  each  of  them,  and 
that  there  were  no  off  sets  against  them,  and  upon  what 
property  they  asserted  a  lien,  and  thereafter,  on  the 
14th  day  of  February,  they  filed  a  petition  in  equity  in 
the  Perry  Circuit  Court  against  J.  M.  Taylor  and  tiie 
Hazard  Dean  Coal  Company,  in  which  they  sought  a 
personal  judgment  against  Taylor  and  the  enforcement 
against  the  coal  company  of  their  lien  upon  the  prop- 
erty to  satisfy  the  indebtedness  above  stated. 

The  appellant  coal  company  relied  for  its  defense 
against  the  enforcement  of  the  lien  upon  the  fact,  as 
they  alleged,  that  the  appellees  had  waived  their  lien, 
and  further,  by  their  acts  and  conduct,  they  were 
estopped  to  assert  or  enforce  their  lien.  Upon  this  issue 
the  proof  of  the  case  seems  to  have  been  taken.  The 
coal  company  introduced  evidence  showing  that  they 
had  entirely  paid  Taylor  the  price  they  were  to  pay  him 
under  his  contract,  upon  the  pay  days  heretofore  men- 
tioned, and  that  one  Heath,  who  seems  to  be  some  kind 
of  an  agent  of  the  company,  and  who  had  supervision 
of  the  construction  of  the  houses  and  the  mining  of  the 
coal,  had  requested  Fuller  and  Elam  to  make  a  report 
of  the  number  of  days  they  had  worked,  from  time  to 
time,  to  the  company,  and  said  to  them  that  it  would 
pay  them  their  wages,  but  that,  for  some  reason  or 
other,  Fuller  and  Elam  did  not  desire  to  do  so,  and 
failed  to  do  so.  As  to  whether  or  not  this  notice  was 
ever  received  by  them  was  a  matter  of  serious  contro- 
versy in  the  testimony,  since  they  each  deny  positively 
that  Heath  ever  made  any  such  request  of  them,  except 
in  the  case  of  Fuller,  who  stated  that  Heath  had  directed 
him  to  do  that,  after  he  had  quit  work,  and  that,  in  ac- 
cordance with  that  direction,  he  had  applied  to  the  man- 
ager of  the  coal  company,  who  declined  to  pay  him  any- 
thing; but  whether  the  contention  of  the  company  is  cor- 
rect or  not  in  that  regard  there  does  not  seem  to  have 
been  any  obligation  upon  either  Fuller  or  Elam  to  make 
report  of  their  time  to  the  company,  because  they  were 
employed  by  Taylor,  and  were  acting  under  his  direc- 
tions, and  each  testified  that  Taylor  informed  them  that 
he  reported  the  time  they  had  each  worked  to  the. com- 
pany, and  Taylor  testified  that  he  had  paid  to  each  of 
them  all  of  the  money  which  the  company  had  paid  him 
for  thenL 
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As  to  the  estoppel  plead,  it  does  not  appear  from 
the  evidence  that  the  coal  company  was  led  to  pay  Tay- 
lor the  entire  amount  of  the  price  of  building  the  houses 
which  it  had  contracted  to  pay  him,  nor  in  any  wise 
caused  the  company  to  do  or  not  to  do  anything  with  re- 
gard to  the  matter. 

The  rule  bearing  upon  the  waiver  of  a  lien,  as  ex- 
pressed in  25  Cyc,  672,  is,  that  a  lien  may  be  waived 
by  an  express  agreement,  based  upon  a  valuable  con- 
sideration, or  it  may  be  waived  by  implication,  the  ques- 
tion whether  or  not  there  is  a  waiver  in  a  particular  case 
being  one  of  intention  to  be  determined  by  the  circum- 
stances. 

That  there  was  any  expresi^  agreement  on  the  part 
of  either  Fuller  or  Elam  to  waive  their  lien  no  one  con- 
tends, and  there  is  no  contention  that  there  was  any 
consideration  for  the  waiver  upon  the  part  of  either  of 
them,  and  we  do  not  find  any  conduct  of  either  of  them 
which  is  inconsistent  with  the  existence  of  the  lien. 

In  27  Cyc,  262,  it  is  said:  **That  in  order  to  estab- 
lish a  waiver  of  a  lien  the  intention  to  waive  must 
clearly  appear,  and  the  waiver  of  a  lien  will  not  be 
presumed  or  implied  contrary  to  the  intention  of  the 
party  whose  rights  would  be  injuriously  affected  thereby, 
unless  by  his  conduct  the  opposite  party  was  mislead 
to  his  prejudice  into  the  honest  belief  that  some  waiver 
was  intended  or  consented  to.*' 

The  mere  fact  that  Taylor  testified  that  Fuller  said 
to  him  during  the  progress  of  the  work  that  he  was 
looking  to  him  for  his  wages  would  not  amount  to  a 
waiver  of  a  lien,  because,  even  if  he  had  taken  Taylor's 
promissory  note  for  the  debt,  it  would  not  have  dis- 
charged the  lien,  unless  the  note  had  been  paid.  (Miva- 
laz  V.  Genovely,  28  R,  203.) 

In  27  Cyc.,  277,  it  is  said:  *' Statements  or  acts  of 
a  lienor  cannot  estop  him  to  claim  a  lien  as  against  the 
owner,  where  he  was  not  misled  or  induced  to  change 
his  position  thereby.'' 

There  is  no  evidence  for  the  appellants  in  this  case 
which  even  tends  to  show  that  the  appellant  coal  com- 
pany was  misled  or  induced  to  change  its  position  with 
regard  to  the  matter  in  controversy  by  any  statement  or 
act  of  either  Fuller  or  Elam. 

It  appearing  that  the  appellees  come  within  that 
class,  who,  by  fiie  provisions  of  Chapter  79  of  the  Ken- 
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tacky  Statutes,  are  entitled  to  assert  a  lien  upon  the 
property  of  the  appellant  coal  company  for  the  unpaid 
balance  of  the  wages  due  each  of  them,  and  the  appel- 
lees having  complied  with  the  statute  by  giving  the  no- 
tice, and  filing  the  statements  which  are  required  by 
law  to  perfect  their  lien,  it  is,  therefore,  adjudged  that 
the  judgment  appealed  from  be  affirmed. 


Louisville  &  Nashville  Railroad  Company,  and  Wasioto 
&  Black  Mountain  Railroad  Company  v.  Davis. 

(Decided  February  5,  1915.) 
Appeal  from  Bell  Circuit  Court. 

1.  Railroads — ^Trespassers  Upon  Tracks. — One  Is  not  licensed  to 
travel  longitudinally  upon  a  railroad  track,  because  the  public  road 
nearby  has  been  obstructed,  either  by  the  railroad  company,  or 
some  other  person,  and  is  thereby  made  inconvenient  to  travel. 
The  employees  of  the  railroad  company  are  not  required  to  anti- 
cipate the  presence  of  persons  upon  the  track  of  the  railroad,  ex- 
cept at  public  crossings,  and  in  populous  communities,  Uke  cities 
and  villages. 

2.  Railroads — Trespassers  Upon  Tracks — ^Lookout  Duty. — ^The  em- 
ployees of  the  railroad  company  do  not  owe  a  trespasser  any 
lookout  duty,  and  only  owe  him  the  humane  duty  of  using  op> 
dinary  care  to  prevent  doing  him  injury,  after  they  shaU  have 
discovered  his  peril. 

BENJAMIN  D.  WARFIELD  and  WH.  LOW<  for  appellants. 

N.  J.  WELLER  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Reversiug. 

The  appellee,  Jesse  Davis,  sued  the  appellants^  Lon- 
isville  &  Nashville  Railroad  Company,  and  the  Wasioto 
&  Black  Mountain  Railroad  Company,  in  the  Bell  Cir- 
cuit Court,  complaining  that  one  of  the  trains  operated 
by  the  last  named  appellant,  by  the  gross  negligence  and 
carelessness  of  its  servants,  had  been  run  against  him 
while  he  was  walking  on  the  track  of  the  Wasioto  & 
Black  Mountain  Railroad  Company,  on  the  13th  day  of 
December,  1911,  cutting  and  bruising  his  head,  back  and 
legs,  and  causing  him  great  suffering  and  permanent 
impairment  of  ability  to  earn  money,  and  asking  a  judg- 
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ment  against  the  two  railroads  for  the  sum  of  $10,000.00 
in  damages.  The  basis  for  his  suit  as  developed  by 
his  petition  was,  that  a  county  road  extended  from 
Clear  Creek,  on  the  south  side  of  Cumberland  Eiver, 
and  up  said  river  to  the  mouth  of  Patterson's  Branch, 
and  from  thence  on  to  Cannons  Creek,  and  that  two  or 
three  years  before  his  injury  the  defendant  railroads, 
in  constructing  the  Wasioto  &  Black  Mountain  Railroad, 
had  located  the  road  bed  of  that  railroad  from  the 
mouth  of  Patterson's  Branch  down  to  its  intersection 
with  the  main  line  of  the  Louisville  &  Nashville  Rail- 
road^ immediately  in  the  bed  of  the  county  road,  and 
had  utterly  destroyed  that  road  and  rendered  it  im- 
passible, and  that  thereafter,  and  up  to  the  time  of  the 
injury,  the  public  in  traveling  from  the  mouth  of  Pat- 
terson's Branch  down  to  the  place  where  the  two  rail- 
roads intersect,  had  used  the  tracks  of  the  Wasioto  & 
Black  Mountain  Railroad  as  a  public  thoroughfare,  be- 
cause they  had  no  other  road  upon  which  they  could 
travel  between  said  points  on  account  of  the  destruction 
of  the  county  road,  and  that  he,  in  going  from  the  mouth 
of  Patterson's  Branch  to  Mill  Rice,  a  point  on  the 
right  of  way  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  near  the  intersection  of  the  two  roads,  while 
walking  on  the  track  of  the  railroad,  early  in  the  morn- 
ing, and  while  he  was  using  ordinary  care  for  his  own 
safety,  the  employes  of  the  defendants  negligently  and 
carelessly  ran  their  train  over  him,  causing  the  injury 
complained  of.  He  insists  that  under  the  facts  stated, 
that  he  was  traveling  at  a  point  where  he  had  a  right 
to  be,  and  that  the  railroad  company  owed  him  a  look- 
out duty,  which  they  did  not  perform. 

The  railroad  companies  filed  a  joint  answer,  in  which 
they  traversed  all  of  the  allegations  of  the  petition  and 
also,  in  addition  to  that,  ma'de  a  plea  of  contributory 
negligence  on  the  part  of  the  appellee,  which  he  by  re- 
ply denied. 

Upon  these  issues  the  case  was  tried,  and  at  the 
close  of  the  evidence  for  the  plaintiff  the  appellants 
asked  the  court  to  instruct  the  jury  to  find  a  verdict  for 
them,  and  this  motion  having  been  overruled  by  the 
cour^  tiiey  complain.  The  trial  resulted  i:i  a  verdict 
and  judgment  against  the  appellants  for  the  sum  of 
$7,000.00.  The  appellants  filed  grounds  and  made  a 
motion  to  set  aside  the  verdict  and  judgment  and  to 
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grant  them  a  new  trial,  which  motion  the  court  below 
having  overruled,  they  appeal  to  this  court. 

In  addition  to  the  refusal  of  the  court  to  give  the 
jury  a  peremptory  instruction  to  find  for  them,  they 
also  complain  that  the  court  failed  to  instruct  the  jury 
properly  in  the  giving  of  instructions  number  one,  two, 
and  three,  and  to  which  they  objected  at  the  time,  and 
also  complain  that  the  verdict  of  the  jury  was  excessive. 
In  order  to  determine  whether  the  court  below  was 
in  error  because  of  its  refusal  to  give  the  peremptory 
instruction  asked  for,  it  will  be  necessary  to  make  a 
statement  of  the  facts  which  the  evidence  for  the  ap- 
pellee tends  to  prove,  and  to  see  whether  or  not,  under 
those  facts,  he  was  entitled  to  have  his  case  submitted 
to  the  jury. 

It  seems  from  the  evidence  that  the  main  line  of  the 
Louisville  &  Nashville  Railroad  Company  passing 
through  Pineville  and  on  to  Middlesboro  crosses  the 
Cumberland  River  at  Wasioto,  and  at  that  point  it  ex- 
tends up  the  Cumberland  River  and  near  to  it  to  the 
mouth  of  Patterson's  Branch,  at  which  point  it  turns 
and  goes  up  Patterson's  Branch  and  on  to  Middlesboro. 
The  Louisville  &  Nashville  Railroad  Company  acquired 
its  right  of  way  from  where  it  crosses  the  Cumberland 
River  to  the  mouth  of  Patterson's  Branch  in  1888  or 
1889.  The  Wasioto  &  Black  Mountain  Railroad  Com- 
pany intersects  with  the  Louisville  &  Nashville  Railroad 
on  the  south  side  of  the  Cumberland  River,  near  Wasi- 
oto, and  from  thence  it  proceeds  up  the  Cumberland 
River,  and  between  the  tracks  of  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Cumberland  River,  to 
the  mouth  of  Patterson's  Branch,  at  which  point  it 
quits  the  neighborhood  of  the  Louisville  &  Nashville 
Railroad  track  and  proceeds  up  the  Cumberland  River 
to  Harlan  county. 

It  seems  that  for  a  great  many  years  last  passed, 
and  as  far  back  as  forty  years,  there  had  been  a  pass- 
way,  which  amounted  to  not  much  more  than  a  ipere 
trail,  which  extended  from  the  mouth  of  Clear  Creek, 
which  is  west  of  the  intersection  of  the  two  railroads, 
and  ran  south  and  east  along  the  Cumberland  River, 
crossing  the  Louisville  &  Nashville  Railroad  at  a  point 
near  the  intersection  of  the  two  railroads,  and  from 
thence  on  up  the  Cumberland  River  to  the  mouth  of  Pat- 
terson's Branch,  between   the   Louisville   &   Nashville 
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Eailroad  tracks  and  the  Cumberland  River.  This  road, 
from  where  it  crossed  the  Louisville  &  Nashville  Rail- 
road tracks,  and  for  a  distance  of  three  hundred  or  four 
hundred  yards,  ran  between  the  tracks  of  the  Wasioto 
&  Black  Mountain  Railroad  and  the  Cumberland  River, 
and  at  the  end  of  said  three  or  four  hundred  yards,  and 
on  to  the  mouth  of  Patterson's  Branch,  the  road  con- 
tended for  had  been  taken  up  by  the  grade  and  tracks 
of  the  Wasioto  &  Black  Mountain  Railroad,  and  the  rail- 
road had  been  substantially  built  in  this  road  bed.  The 
evidence  further  shows  that,  between  the  place  where 
this  dirt  road  comes  in  contact  with  the  track  and  grade 
of  the  Wasioto  &  Black  Mountain  Railroad,  and  on  down 
the  river  to  where  it  crossed  the  track  of  the  Louisville 
&  Nashville  Railroad,  its  bed  was  twenty  or  thirty  feet 
from  the  tracks  of  the  Wasioto  &  Black  Mountain  Rail- 
road. On  the  morning  upon  which  Davis  suffered  his 
injury  he  was  living  at  the  mouth  of  Yellow  Creek,  near 
the  Wasioto  &  Black  Mountain  Railroad,  and  about  two 
miles  east  of  Patterson's  Branch;  that  he  left  home 
early  in  the  morning,  and  as  quick  as  he  got  to  the  rail- 
road track  he  got  upon  it  and  walked  on  down,  going 
past  the  mouth  of  Patterson's  Branch,  and  on  down  to  a 
point  which  some  of  the  evidence  shows  was  sixty 
yards,  and  some  of  it  shows  one  hundred  and  sixty 
yards,  beyond  the  place  where  the  so-called  county  road 
liad  been  taken  up  by  the  building  of  the  railroads,  when 
he  was  suddenly  struck  by  a  train  coming  behind  him 
from  the  south,  which  knocked  him  off  of  the  track  with 
such  force  that  he  was  rendered  unconscious;  and  that 
he  had  not  been  able  to  perform  manual  labor  since 
that  time.  His  statement  is  that  he  did  not  hear  the 
train  coming  behind  him;  that  he  heard  no  signals  of 
any  kind,  and  was  not  aware  of  its  approach  until  it 
struck  him;  that  he  had  not  looked  back  or  looked  out 
for  any  trains  on  the  road.  Some  of  his  witnesses  who 
lived  nearby  stated  that  just  about  the  time  it  is  said 
he  was  struck  by  the  engine  of  the  train,  that  they  heard 
one  or  more  sharp  whistles,  which  the  engineer  gives  as 
warning  to  any  one  who  is  suddenly  discovered  in  a  per- 
ilous situation. 

The  appellee  below  offered  and  read  to  the  jury  an 
order  of  the  Bell  County  Court,  made  on  the  11th  day 
of  August,  1903,  by  which  it  ordered  a  public  road  to 
be  established,  **  beginning  at  the  mouth  of  Big  Clear 
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Creek,  on  the  south  side  of  the  railroad,  and  about  forty 
yards  from  said  road,  at  the  present  county  road,  thence 
at  an  angle  from  the  railroad,  and  up  the  hill  for  a  dis- 
tance of  forty  yards;  thence  running  nearly  south  and 
parallel  to  the  right  of  way  of  the  Louisville  &  Nash- 
ville Railroad  Company  above  or  south  of  said  right 
of  way,  to  a  corner  of  H.  P.  Browning's  inclosure  around 
his  house,   crossing  the   said  Louisville    &    Nashville 
Railroad  Company  at  right  angles;  thence  up  the  river 
parallel  with  and  adjoining  the  north  right  of  way  line 
of  the  said  railroad,  to  Patterson's  Branch,    a    short 
distance  above  its  mouth,  so  as  to  intersect   with   the 
public  road  leading  np  said  branch  and  no  further." 
The  proof  further  shows  that  after  this  order  was  made 
in  the  Bell  County  Court  surveyors  or  overseers  were 
appointed  for  this  road  established  by  this  order,  and 
for  a  number  of  years  thereafter  they  did  some  kind  of 
work  upon  this  road.    The  Louisville  &  Nashville  Rail- 
road Company  was  made  a  party  to  this  proceeding  in 
the  county  court,  which  resulted  in  the  judgment  of  the 
county  court  establishing  the  road  as  above  stated.    It 
does  not,  however,  appear    that    any    road    was    ever 
opened  along  the  places  designated  in  the  judgment, 
but  that  the  public  continued  to  travel    the    old    trail, 
which  had  existed  there  for  many  years,  and  the  work, 
if  any,  that  was  done  by  the  overseers  and  those  assist- 
ing them  was  done  upon  this  old  trail.     Whether  any 
part  or  what  part  of  this  old  dirt  road   is    upon    the 
right  of  way  of  the  Louisville  &  Nashville  Railroad 
does  not  appear  from  the  proof,  which  is  hardly  intelli- 
gible upon  that  point,  as  it  appears  that  on  the  trial  be- 
low diagrams  were  used  by  each  of  the  parties  in  intro- 
ducing their  evidence,  and  the  witnesses  testified  in  ref- 
erence to  these  diagrams,  but  the  parties  have  not  seen 
fit  to  enlighten  this  court  by  having  either  of  the  dia- 
grams included  in  the  record.    It  is  conceded  that  from 
the  point  of  the  intersection  of  the  two  railroads  and  on 
towards  Patterson's  Branch,  from  that  point,  that  both 
of  the  railroad  tracks  are  built  upon  the  right  of  way 
owned  by  the  Louisville  &  Nashville  Railroad  Company 
for  a  considerable  distance,  and  at  the  point  where  the 
appellee  received  his  injury  both  railroads  were  upon 
the  right  of  way  of  the  Louisville  &  Nashville  Railroad 
Company ;  but  it  is  impossible  to  see  from  the  evidence 
whether  the  dirt  road  opposite  that  point  is  upon  the 
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right  of  way  of  the  Louisville  &  Nashville  Railroad  or 
not  It  seems  that  at  the  point  where  the  dirt  road 
intersects  with  the  Wasioto  &  Black  Mountain  Rail- 
road track,  the  railroad  track  is  laid  upon  a  fill,  which 
the  witnesses  variously  estimate  to  be  from  two  to  ten 
feet  in  height,  and  that  this  fill  continues  on  down  the 
river  a  considerable  distance,  and  to  the  point  where 
the  appellee  received  his  injury.  It,  however,  appears 
from  the  evidence  that  persons  on  horseback  or  upon 
foot  so,  as  to  travel  the  dirt  road,  have  been  going  down 
the  embankment  at  the  place  where  the  dirt  road  leaves 
the  road  bed  of  the  railroad,  but  that  two  weeks  before 
the  appellee  received  th6  injury  the  section  hands  upon 
the  railroad  had  thrown  mud  and  stones  into  the  dirt 
road  where  it  intersected  with  the  railroad  track,  and 
that  the  mud  and  stones  extended  from  twenty  to  thirty 
feet  from  the  railroad  track  along  the  road  toward  the 
west 

It  seems  that  the  contention  of  the  appellee  that  at 
the  point  of  his  injury  that  he  was  obliged  to  travel 
upon  the  railroad  track,  because  it  was  built  within  the 
bed  of  the  old  county  road,  is  not  well  taken,  because  at 
that  point  the  railroad  upon  which  he  was  walking  when 
hit  by  the  train  was  upon  the  original  right  of  way 
owned  by  the  Louisville  &  Nashville  Railroad  Company, 
and  the  road  ordered  to  be  opened  and  established  by 
the  order  of  the  county  court  was  not  upon  the  right  of 
way,  but  was  on  the  north  of  it,  and  between  it  and  the 
river.. 

As  to  whether  or  not  there  had  been  such  use  of  the 
road  as  contended  for  by  appellee  by  the  public,  and  for 
such  length  of  time,  and  under  such  conditions  as  to 
constitute  it  a  public  road,  where  any  one  had  a  right 
to  travel,  or  as  to  what  rights  a  person  has  to  travel 
upon  the  tracks  of  a  railroad  where  a  public  road  has 
been,  without  authority,  appropriated  by  the  railroad, 
is  unnecessary  to  be  decided  for  a  proper  determina- 
tion of  this  case,  because  at  the  time  appellee  received 
his  injury  he  was  then  at  a  point  upon  the  railroad 
track  where  it  is  conceded  that  no  public  road  of  any 
kind  was  ever  located,  and  the  road  which  appellee 
claims  as  a  public  highway  was  from  twenty  to  thirty 
feet  north  of  the  railroad  track  upon  which  he  was  walk- 
ing, and  between  the  railroad  track  and  the  river.  His 
contention  that  the  dirt  or  county  road,  from  the  place 
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where  it  left  the  railroad  track,  and  on  down  the  river 
to  and  beyond  his  point  of  injury,  had  been  filled  by  the 
section  hands  of  the  railroad  with  mud  and  stones  to 
such  an  extent  as  to  render  it  impassable,  is  not  sus- 
tained by  the  proof,  as  the  evidence  shows  that  this  mud 
only  extended  about  twenty  or  thirty  feet  down  the  river 
from  the  point  where  the  dirt  road  left  the  track  of  the 
railroad,  and  he  was  from  sixty  to  one  hundred  and 
sixty  yards  down  the  river  from  said  point.  His  other 
contention,  that  he  could  not  get  down  from  upon  the 
fill,  seems  to  be  idle. 

Whatever  lookout  duty  the  employes  of  a  rauroad 
company  may  be  justly  required  to  perform  where  the 
railroad  tracks  have  been  put  in  the  streets  of  a  city, 
town,  or  other  populous  community,  we  do  not  think 
that  this  rule  should  be  extended  so  as  to  embrace  per- 
sons who,  with  impunity,  go  upon  the  tracks  of  a  rail- 
road, and  travel  same  longitudinally  for  their  conve- 
nience or  pleasure,  because  an  adjacent  highway  has 
been  obstructed,  either  by  the  railroad  company  or  any 
one  else,  in  an  isolated  and  thinly  populated  conunu- 
nity,  such  as  the  evidence  shows  the  one  where  ap- 
pellee's injury  occurred  to  have  been.  Ample  remedies 
have  been  provided  by  law  for  the  county  courts  and  for 
private  persons  to  prevent,  as  well  as  for  the  removal 
of,  unauthorized  obstructions  in  public  ways.  To  use 
the  tracks  of  a  railroad  company  as  a  thoroughfare  for 
travel  is  in  itself  a  dangerous  and  negligent  act,  and 
such  acts,  considering  the  great  number  of  persons  who 
suffer  injuries  from  such  carelessness,  ought  not  to  be 
encouraged. 

As  we  gather  from  the  evidence,  the  appellee  had  no 
right  to  be  upon  the  railroad  track,  even  under  his  own 
contention,  at  the  place  where  he  was  injured,  because 
directly  between  him  and  the  river  lay  the  alleged  county 
Toad,  and  within  twenty  or  thirty  feet  of  him,  and  such 
tad  been  the  condition  for  the  last  sixty  to  one  hundred 
and  sixty  yards  of  his  travel.  The  contention  of  his 
counsel  that,  even  if  he  had  departed  from  the  railroad 
track  and  proceeded  along  the  alleged  county  road,  that 
he  would  still  have  been  upon  the  right  of  way  of  the 
railroad,  and  his  status  would  have  been  unchanged,  if 
he  was  a  trespasser.  However,  if  he  had  left  the  rail- 
road tracks  and  proceeded  along  the  dirt  road,  he  would 
have  been  safe,  and  no  injury  would  have  occurred  to 
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him.  Having  no  right  to  be  npon  the  railroad  track  at 
the  time  he  was  injored,  he  was  a  trespasser  and  must 
submit  to  tiie  rules  of  law  governing  the  rights  of  tres- 
passers. As  a  trespasser  the  employes  of  the  railroad 
company  would  not  owe  to  him  any  lookout  duty,  and 
only  owed  to  him  the  humane  duty  of  using  ordinary 
care  to  save  him  from  injury,  if  they  discovered  the 
peril  in  which  he  had  voluntarily  placed  himself.  If 
the  employes  of  the  railroad  company  did  not  discover 
him  at  all,  or  discovered  him  too  late  to  save  him  from 
injury,  by  the  exercise  of  ordinary  care  upon  their  part, 
he  has  no  cause  for  complaint. 

In  the  case  of  C.  &  0.  Ey.  Co.  v.  See's  Administra- 
tor, 79  S.  W.,  252,  it  is  said:  **The  weU  settled  rule  in 
this  State  is  that  those  in  charge  of  a  traii^  owe  no  duty 
to  a  trespasser,  except  when  his  presence  is  discovered 
upon  the  track,  to  use  reasonable  care  to  avoid  injuring 
him.  This  rule  has  been  so  repeatedly  announced  by 
this  court  that  it  would  be  labor  lost  to  cite  cases  in  its 
support.  There  is  no  duty  reposing  upon  those  in 
charge  of  a  train  to  sound  whistles,  or  ring  bells,  or  to 
carry  headlights  to  give  warning  to  trespassers.  They 
do  not  have  to  anticipate  their  presence  upon  the  track.*' 

The  counsel  for  appellee,  however,  contends  that  the 
fact  that  several  persons  in  the  community  where  the 
injury  occurred  were  in  the  habit  of  traveling  upon  this 
lailroad  track  for  their  convenience  in  going  to  and  fro 
in  that  conmiunity,  and  that  the  railroad  company  had 
acquiesced  in  that  use  of  it,  and  for  that  reason  a  look- 
out duty  was  imposed  upon  the  men  operating  the  train, 
such  as  they  are  required  to  perform  when  passing  a 
public  crossing,  or  in  a  populous  conununity  of  a  city 
or  town.  There  is,  however,  no  evidence  tending  to 
show  that  the  railroad  company  in  any  wise  acquiesced 
in  this  use  of  its  tracks,  or,  even  if  the  company  had 
had  knowledge  of  this  use  of  its  tracks,  it  would  have 
conferred  no  additional  right  upon  the  appellee  in  this 
case,  for  simple  acquiescence  on  the  part  of  a  railroad 
company  in  the  use  of  its  track  by  the  public  as  a  pass- 
way,  does  not  confer  authority,  or  right,  nor  amount  to 
a  license  to  so  use  it.  Brown's  Administrator  v.  L.  & 
N.  E.  E.  Co.,  97  Ky.,  228. 

The  same  doctrine  was  announced  by  this  court  in 
the  case  of  Adkins'  Admr.  v.  Big  Sandy  &  Cumberland 
Eailroad  Company,  et  al,  147  Ky.,  30. 
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There  being  no  evidence  conducing  to  show  that  the 
persons  operating  the  train  which  struck  appellee  dis- 
covered his  peril  at  all  before  he  was  struck  by  the 
train,  or  discovered  it  in  time  to  have  averted  the  injury 
to  him,  the  court  below  ought  to  have  sustained  appel- 
lant's motion  to  direct  the  jury  to  find  a  verdict  for 
them. 

While  the  instructions  given  by  the  court  were  erro- 
neous in  failing  to  fix  a  measure  of  damages,  and  as- 
suming that  certain  things  existed  which  were  issues  in 
the  pleadings  and  upon  the  proof,  but  having  arrived 
at  the  conclusion  that  appellee  had  no  case  to  submit 
to  the  jury,  it  is  unnecessary  to  discuss  the  instructions. 

The  judgment  appealed  from  is,  therefore,  ordered 
to  be  reversed,  and  the  case  remanded  to  the  court  be- 
low, with  instructions  to  proceed  in  conformity  with 
this  opinion. 


Fentdca's  Administrator  ▼•  Warwick  Construction  Com- 

pany,  et  aL 

(Decided  February  9,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  No.  1). 

!•  Limitation  of  Actions — Computation  of  Period  of  Limitation — 
Commencement  of  Action  by  Unauthorized  Parties. — ^The  bringing 
of  an  action  by  an  administrator  under  a  void  appointment  does 
not  stop  the  running  of  the  statute.  Unless  there  is  a  valid 
appointment  and  qualification  of  an  administrator  within  one 
year  after  the  death  of  the  intestate  no  action  mi^y  be  maintained 
to  recover  damages  for  his  death. 

2.  Pleading — Amendments — Substitution  of  Parties. — Where  an  ac- 
tion to  recover  damages  for  the  death  of  an  Intestate  is  brought 
by  an  administrator  acting  under  a  void  appointment,  there  is  no 
suit  in  court,  and  nothing  to  amend;  hence  the  trial  court  prop- 
erly refused  to  permit  to  be  filed  an  amended  petition  tendered 
and  offered  by  the  administrator  after  he  had  obtained  a  second 
and  valid  appointment,  after  the  expiration  of  more  than  a  year 
after  the  death  of  intestate. 

EUGENE  HUBBARD,  ALPHA  HUBBARD  and  WALTER  C.  BAR- 
KER for  appellant 

H.  O.  WILLIAMS  and  J.  L.  RICHARDSON  for  appeUee. 
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Opikion  op  the  Coubt  by  Judge  Hannah — ^Affirming. 

On  November  14,  1911,  the  Kennicott  -Company  and 
the  Warwick  Construction  Company,  both  Illinois  cor- 
porations, were  engaged  in  the  construction  of  a  smoke- 
stack for  the  Kentucky  Electric  Company  in  Louisville. 

Charles  G-.  Fentzka,  an  employe  of  the  Kennicott 
Company,  while  at  work  on  the  stack,  was  killed  on  the 
day  mentioned. 

Six  days  later,  on  November  20,  1911,  Fentzka 's 
widow  having  waived  the  right  to  qualify  as  adminis- 
tratrix of  his  estate,  the  estate  was,  upon  her  motion, 
referred  to  Andrew  M.  Sea,  Jr.,  the  Public  Adminis- 
trator of  Jefferson  county. 

On  the  next  day  Sea,  as  administrator  of  the  estate 
of  Fentzka,  instituted  this  action  in  the  Jefferson  Cir- 
cuit Court  against  the  Kennicott  Company,  the  Warwick 
(Jonstruction  Company,  and  Jeremiah  Sego,  the  latter 
company's  foreman,  to  recover  damages  for  the  death 
of  Fentzka, 

The  petition,  in  respect  of  the  authority  of  plaintiff 
administrator,  merely  recites  that  Fentzka  died  on  No- 
vember 14,  1911;  that  at  the  time  of  his  death  he  was 
domiciled  in  Jefferson  county;  and  that  on  November 
20,  1911,  plaintiff  was  duly  appointed  administrator  of 
Fentzka 's  estate  by  an  order  of  the  Jefferson  County 
Court,  and  that  plaintiff  had  qualified  and  executed  bond 
as  such  administrator. 

On  December  19,  1911,  the  plaintiff  having  effected 
a  settlement  with  the  Kennicott  Company  for  the  sum 
of  $2,700,  dismissed  the  action  as  to  it. 

Defendant,  the  Warwick  Construction  Company,  filed 
a  general  demurrer  to  the  petition,  which  was  overruled. 
The  issues  were  then  completed  by  an  answer  and  re- 
ply; and  the  case  was  passed  from  time  to  time  until 
on  November  22,  1913,  when  an  amended  petition,  set- 
ting up  the  fact  that  on  July  21,  1913,  the  Jefferson 
County  Court,  by  a  second  reference,  had  confided  to 
him  as  Public  Administrator  the  estate  of  Charles  G. 
Fentzka,  was  tendered  and  offered  to  be  filed. 

The  first  order  of  reference  to  Sea  as  Public  Ad- 
ministrator was,  of  course,  void  because  made  within 
three  months  after  Fentzka  *s  death.  Jackson  *s  Admr. 
V.  Asher  Coal  Co.,  153  Ky.,  547;  Underwood  v.  Under- 
wood, 111  Ky.,  966;  Kentucky  Statutes,  Section  3905. 
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The  court  overruled  the  motion  to  file  this  amended 
petition;  and  defendants  then  filed  an  amended  answer 
setting  up  the  facts  in  respect  of  the  first  and  the  sec- 
ond reference  of  the  Fentzka  estate  to  Sea  as 
Public  Administrator,  and  that  the  second  reference  was 
not  had  until  after  the  cause  of  action  for  Fentzka 's 
death  was  barred  by  the  statute  of  limitations.  The  is- 
sues were  then  completed  by  an  amended  reply,  a  de- 
murrer to  which  the  court  sustained;  and,  upon  the 
declination  of  plaintiff  to  plead  further,  the  petition  was 
dismissed.    Plaintiff  appeals. 

1.  Appellant  first  contends  that  the  question  of  his 
want  of  capacity  to  sue  could  be  reached  only  by  special 
demurrer,  and  that  no  special  demurrer  having  been 
filed,  the  defect  was  waived. 

Civil  Code,  Section  92,  defines  a  special  demurrer 
as  **an  objection  to  a  pleading  which  shows  (Sub- 
section 2)  that  the  plaintiff  has  not  legal  capacity  to 
sue.'*  But  the  petition  here  involved  did  not  show  that 
the  plaintiff  had  not  legal  capacity  to  sue.  The  allega- 
tion in  respect  of  his  appointment  as  administrator  was 
such  as  indicated  the  appointment  of  an  ordinary  ad- 
ministrator, not  a  reference  of  the  estate  to  tiie  public 
administrator;  and  the  want  of  capacity  to  sue  is  not 
shown  upon  the  face  of  the  petition. 

The  objection  as  to  want  of  capacity  upon  the  part 
of  the  plaintiff  not  appearing  on  the  face  of  the  petition 
the  matter  is  controlled  by  Section  118,  Civil  Code,  which 
provides  that  where  the  existence  of  any  of  the  objec- 
tions mentioned  in  Section  92  is  not  shown  by  the  plead- 
ing, the  question  may  be  raised  by  answer  or  other 
proper  pleading.  There  was,  therefore,  no  waiver  of 
the  defendant  in  respect  of  plaintiff's  want  of  capacity 
to  maintain  the  action. 

2.  But  it  is  insisted  that  such  liberality  in  the 
matter  of  permitting  the  amendment  of  pleadings  has 
been  exercised  under  Section  134,  Civil  Code,  that  the 
trial  court  abused  its  discretion  in  declining  to  permit 
the  filing  of  the  amended  petition  tendered  and  offered 
to  be  filed  on  November  22, 1911. 

It  seems  that  some  time  prior  to  July  21,  1913,  it 
was  discovered  by  plaintiff  that  the  reference  of  the 
Fentzka  estate  (o  Sea  as  Public  Administrator,  on  No- 
vember 20,  1911,  was  void,  and  for  that  reason  the  sec- 
ond reference  was  made  on  July  21, 1913. 
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On  November  22,  1913,  the  amended  petition  was 
tendered  and  offered  to  be  filed.  It  is  styled  Andrew 
M.  Sea,  Jr.,  Administrator  of  the  estate  of  Charles  0-. 
Fentzka,  deceased,  plaintiff,  v.  Jeremiah  Sego  and  The 
Warwick  Construction  Company,  defendants. 

So  far  as  here  pertinent,  it  contains  the  following 
language: 

"The  plaintiff,  Andrew  M.  Sea,  Jr.,  states  that 
Charles  G.  Fentzka  departed  this  life  intestate  on  the 
14th  of  November,  1911,  and  that  at  the  time  of  his 
death  he  was  a  resident  of  and  domiciled  in  the  city  of 
Loni&ville,  Jefferson  county,  Kentucky ;  and  that  on  the 
21st  day  of  July,  1913,  he  was  by  an  order  of  the  Jeffer- 
son County  Court  appointed  by  the  judge  of  said  court 
as  administrator  of  the  estate  of  said  decedent  •  *  * 
Now  comes  plaintiff  and  adopts  the  petition  as  amended 
and  all  subsequent  pleadings  and  steps  as  his  plead- 
ings and  reaffirms  all  allegations  of  said  pleadings  and 
prays  as  therein  contained.*' 

The  order  overruling  the  motion  to  file  this  amended 
petition  does  not  show  who  tendered  and  offered  to  file 
it;  that  is,  whether  Andrew  M.  Sea,  Jr.,  as  Fentzka *s 
administrator  under  the  first  or  void  reference  of  the 
estate  to  him  as  Public  Administrator,  or  Andrew  M. 
Sea,  Jr.,  as  Fentzka *s  administrator  under  the  second 
or  valid  reference. 

But,  from  the  language  of  the  pleading,  there  can  be 
no  doubt  that  it  was  tendered  by  Sea  in  the  latter  ca- 
padty;  and,  in  such  capacity,  legally  speaking,  he  was 
a  separate  and  distinct  person  from  Andrew  M.  Sea, 
Jr.,  adipinistrator  acting  under  the  first  reference. 

The  amended  petition  was,  in  point  of  fact,  an  inter- 
vening petition  to  be  made  a  party  plaintiff,  and  to  be 
substituted  as  plaintiff  in  the  action,  in  the  same  meas- 
ure as  if  A  had  been  appointed  administrator  under  the 
first  reference  and  B  under  the  second  reference,  for 
the  first  reference  was  invalid. 

This  amended  petition  was,  in  truth,  the  pleading 
of  a  new  party  attempting  to  be  substituted  as  plaintiff, 
and  it  will  readily  be  seen  that  its  purpose  was  to  avoid 
the  plea  of  the  statute  of  limitations,  more  than  a  year 
having  elapsed  after  Fentzka 's  death  until  the  valid 
reference  to  Sea  as  Public  Administrator,  so  that  a  new 
action  could  not  have  been  maintained. 
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An  amendment  to  a  pleading  necessarily  assumes 
that  the  person  offering  the  amendment  has  something 
to  amend.  One  party  to  an  action  cannot  amend  an- 
other party ^s  pleading.  If  A  and  B  are  sued  jointly 
and  answer  separately,  A  would  not  be  permitted  to 
amend  B's  answer. 

And  so,  Andrew  M.  Sea,  Jr.,  as  administrator  under 
the  valid  reference,  had  no  petition  in  court  to  amend; 
in  that  capacity  he  was  not  a  party  to  the  action,  and 
as  such  he  had  no  pleading  that  could  be  amended. 

Nor  are  we  wholly  without  authority  to  support  the 
views  herein  stated.  In  Brooks  v.  Boston  Ry.  Co.,  97 
N.  E.  (Mass.),  760,  an  action  to  recover  damages  for 
the  death  of  a  person  was  instituted  in  the  name  of  the 
decedent  after  her  death.  More  than  two  years  after 
her  death  an  administrator  was  appointed  and  sought 
to  be  substituted  as  party  plaintiff  in  the  action  orig- 
inally instituted  in  the  name  of  the  dead  person.  The 
court  held  that  this  was  not  permissible,  and  said: 

''An  action  at  law  implies  by  its  very  terms  the  ex- 
istence of  a  person  who  has  the  right  to  bring  the 
action,  *  *  *  It  is  urged,  however,  that,  under  our 
statute  allowing  amendments,  the  administrator  now 
appointed  may  be  substituted  as  party  plaintiff.  The 
essential  words  of  that  statute  are  that  the  court  may 
allow  any  other  amendment  in  matter  of  form  or  sub- 
stance in  any  process,  pleading,  or  proceeding  which 
may  enable  the  plaintiff  to  sustain  the  action  for  which 
it  was  intended  to  be  brought.  This  language  in  plain 
words  indicates  the  existence  of  a  real  plaintiff  as  the 
original  instigator  of  the  action.  It  gives  no  counten- 
ance to  the  idea  that  something  phantasmal  and  vis- 
ionary may  be  given  a  body  and  a  substance  by  the 
aid  of  subsequent  events.  It  pre-supposes  a  plaintiff; 
here  there  was  no  plaintiff.  •  *  *  The  present  de- 
cision does  not  impair  in  any  degree  that  which  has 
been  said  in  many  other  cases  as  to  the  liberality  with 
which  amendments  are  allowed  under  our  practice.  It 
only  holds  that  where,  in  the  nature  of  things,  no  per- 
son can  be  plaintiff  and  the  cause  of  action  is  in  sus- 
pense, an  action  cannot  be  instituted.  If  no  action  can 
be  instituted,  there  is  nothing  to  amend. '^    * 

In  the  case  at  bar,  until  there  was  a  valid  reference 
of  the  Fentzka  estate  to  the  Public  Administrator,  or 
the  valid  appointment  of  a  regular  administrator,  no 

Digitized  by  VjOOQIC 


Fentzka's  Admr.  v.  Warwick  Const.  Co.        585 

person  could  maintain  an  action  to  recover  damages  for 
his  death;  and  the  action  that  was  instituted  being  ab- 
solutely and  incontestably  void,  there  was  nothing  to 
amend. 

In  Smith  v.  Andrews,  70  Ga.,  708,  it  was  held  that 
the  declaration  in  a  suit  upon  an  administrator's  bond 
commenced  by  an  attorney  who  was  also  ordinary  (pro- 
bate judge)  of  the  county,  and  had  jurisdiction  of  the 
administration,  could  not  be  amended  by  substituting 
the  name  of  another  attorney  for  the  plaintiff;  the  in- 
stitution of  the  action  by  the  first  attorney  being  in  con- 
travention of  law,  there  was  no  suit  to  amend. 

See  also  Thayer  v.  Farrell,  11  R.  I.,  305,  and  Arm- 
strong V.  Bean,  59  Tex.,  492,  in  which  latter  case  it  was 
said  that  the  substitution  of  plaintiff,  even  if  allowed, 
could  have  had  no  other  effect  than  the  filing  of  an 
original  petition. 

2.  In  L.  &  N.  V.  Brantley's  Admr.,  106  Ky.,  849, 
21  R.,  473,  51  S.  W.,  585,  the  court  held  that  if  an  ad- 
ministrator qualifies  within  one  year  from  the  injury, 
i.  e.,  before  the  action  was  barred,  he  is  given  another 
year  in  which  to  bring  an  action  to  recover  damages 
therefor;  but  that,  unless  an  administrator  qualifies 
within  one  year,  the  bar  is  complete. 

In  the  case  at  bar  Fentzka  died  on  November  14, 
1911.  There  was  no  valid  appointment  and  qualification 
of  an  administrator  or  reference  to  the  public  admin- 
istrator until  July  21,  1913.  And  there  having  been  no 
valid  qualification  of  a  personal  representative  within 
a  year  after  Fentzka 's  death,  the  cause  of  action  thereon 
was  barred  by  the  statute.  See  Garden's  Admr.  v.  L.  & 
N.,  101  Ky.,  113,  39  S.  W.,  1027. 

In  Boughner  v.  Sharp,  144  Ky.,  320,  138  S.  W.,  375, 
Jacova  N.  Boughner  died  the  owner  of  certain  notes. 
They  had  not  been  reduced  to  the  possession  of  her  hus- 
band during  her  lifetime,  and  at  her  death,  therefore, 
passed  to  her  personal  representative.  J.  W.  Bough- 
ner, husband  of  Jacova  N.  Boughner,  after  her  death, 
transferred  the  notes  to  his  brother,  W.  J.  Boughner. 
J.  W.  Boughner,  W.  J.  Boughner,  and  G.  F.  Boughner, 
a  son  of  J.  W.  Boughner,  brought  a  suit  to  enforce  the 
collection  of  the  notes  mentioned.  In  that  case  the 
court  held  that  as  none  of  the  plaintiffs  had  any  right 
of  action  on  the  notes,  the  action  instituted  by  them  did 
not  stop  the  running  of  the  statute  of  limitations.    Be- 
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fore  the  case  was  finally  submitted  the  personal  repre- 
sentative of  Jacova  Boughner  was  made  a  party  plain- 
tiff. The  court  said  the  personal  representative  did  not 
qualify  until  after  the  cause  of  action  was  barred  by 
limitation,  and  he  therefore  had  no  cause  of  action  on 
the  notes;  that  the  action  was  not  begun  by  him  until 
he  filed  his  petition  and  was  made  a  party;  and  that  the 
pendency  of  the  action  by  unauthorized  persons  did  not 
affect  the  running  of  the  statute. 

In  the  case  at  bar  the  institution  of  the  action  by  an 
administrator  acting  under  a  void  appointment  or  ref- 
erence did  not  stop  the  running  of  the  statute,  so  that 
the  action  was  barred  at  the  time  of  the  second  or  valid 
reference  of  the  Fentzka  estate  to  the  Public  Adminis- 
trator; and,  in  addition,  there  having  been  no  valid 
appointment  of  a  personal  representative  or  reference 
to  the  Public  Administrator  within  one  year  after 
Fentzka  ^s  death,  the  administrator  had  no  right  to 
prosecute  the  action-  by  virtue  of  the  appointment  or 
reference  of  July  21, 1913. 

Judgment  affirmed. 


Burcfaett,  et  al.  v.  Clark,  et  aL 

(Decided  February  9,  1916.) 

Appeal  from  Floyd  Circuit  Court. 

1.  Tenancy  in  Common — Mutual  Rights,  Duties  and  Liabilities  of 
Co-tenants — Adverse  Possession. — A  tenant  in  common  may  hold 
land  adversely  to  the  other  owners,  but  the  statute  of  limita- 
tions will  not  begin  to  run  until  notice  of  such  adverse  holding 
is  given  to  the  tenants  in  common  not  in  possession. 

2.  Tenancy  in  Common — ^Mutual  Rights,  Duties  and  Liabilities  of 
Co-tenants — Actions  Between  Co-tenants. — ^A  tenant  in  common 
may  recover  judgment  for  his  undivided  interest  in  the  common 
estate  in  ejectment  against  a  co-tenant  claiming  the  whole  estate 
by  virtue  of  adverse  possession  ripened  Into  title. 

3.  Partition — Actions  for  Partition — Proceedings  and  Relief — Parties. 
— ^A  valid  partition  of  land  may  not  be  had  unless  aU  the  tenants 
in  common  are  before  the  court  when  the  decree  is  rendered. 

JAMES  GOBLE  and  m  W.  WILLIAMS  for  appellant. 

MAY  &  MAY  and  S.  C.  FERGUSON  for  appellee. 
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Opinion  of  thb  Coubt  by  Judge  Hannah — ^AflSnning 
in  part  and  reversing  in  part 

In  1863  Hiram  G.  Clark  died  intestate,  domiciled  in 
Floyd  couinty,  and  the  owner  of  a  large  boundary  of  land 
on  Buffalo  Creek  therein. 

There  survived  h^rn  his  widow  and  ten  children. 
The  widow,  Eleanor  Clark,  and  a  son,  Edmond  Clark, 
were  duly  appointed  administratrix  and  administrator, 
respectively,  of  the  estate. 

In  1868  the  personal  representatives  filed  a  petition 
in  equity  in  the  Floyd  Circuit  Court  against  the  re- 
maining nine  children  and  a  creditor  of  the  decedent  to 
obtain  the  sale  of  a  portion  of  the  decedent's  real  estate 
for  the  payment  of  his  debts,  his  personal  estate  being 
insufficient  therefor. 

In  that  action  such  proceedings  were  had  that  on 
April  10,  1871,  the  Master  Commissioner  of  the  Floyd 
Circuit  Court,  under  proper  judgment  and  orders 
thereof,  and  in  due  form  of  law,  sold  at  public  outcry 
a  portion  of  the  real  estate  of  Hiram  Qt.  Clark,  deceased, 
to  Calvin  Clark,  a  son  of  the  decedent.  This  sale  was 
in  due  time  confirmed  and  a  deed  to  the  purchaser  was 
duly  executed,  acknowledged  and  approved  and  certi- 
fied for  recordation  on  October  10,  1877. 

On  March  12,  1909,  seven  of  the  living  children  of 
Hiram  G.  Clark,  together  with  the  heirs-at-law  of  two  of 
his  deceased  children,  instituted  this  action  in  equity 
in  the  Floyd  Circuit  Court  against  the  appellants,  chil- 
dren of  Calvin  Clark,  deceased,  in  which  proceeding 
they  sought  a  partition  of  the  unsold  lands  of  Hiram  G. 
Clark,  deceased. 

The  defendants,  by  their  answer,  asserted  that  the 
land  sought  by  the  plaintiffs  to  be  divided  was  in- 
cluded within  the  tract  purchased  by  their  father,  Cal- 
vin Clark,  at  the  decretal  sale  above  mentioned;  and 
also  claimed  the  lands  sought  to  be  divided,  by  virtue 
of  an  adverse  possession  thereof  by  their  father  and 
themselves  maintained  during  a  sufficient  period  to  bar 
the  plaintiff's  action. 

The  issues  thus  tendered  and  accepted  were:  (1) 
whether  the  land  sought  to  be  divided  was  included 
within  Calvin  Clark's  purchase  in  the  action  to  settle 
his  father's  estate;  and  (2)  if  not  so  included,  had  Cal- 
vin Clark  and  the  defendants,  his  children  acquired  own- 
ership thereof  by  adverse  possession. 
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The  chancellor  adjudged  the  land  sought  to  be  di- 
vided to  be  the  property  of  the  heirs-at-law  of  Hiram 
G.  Clark,  deceased ;  that  it  was  not  included  in  the  deed 
and  purchase  of  Calvin  Clark,  and  that  the  latter  and 
his  children  had  not  acquired  title  thereto  by  adverse 
possession^;  and  it  was  further  ordered  by  the  judgment 
that  the  land  should  be  partitioned.  From  that  judgment 
the  defendants  appeal 

1.  The  question  as  to  whether  the  land  in  contro- 
versy was  included  within  the  boundary  surrendered 
up  to  be  sold  by  the  personal  representatives  of  Hiram 
G.  Clark  (which  when  sold  in  satisfaction  of  the  debts 
against  the  estate  was  purchased  by  Calvin  Clark),  is 
purely  one  of  fact. 

The  tract  of  land  purchased  at  that  time  by  Calvin 
Clark  lies  on  both  sides  of  Buffalo  Creek,  which,  in  that 
vicinity,  runs  very  nearly  north.  The  tract  begins  on 
a  beech  on  the  east  side  of  the  creek.  The  line  then 
crosses  to  the  west  side  of  the  creek  and  to  the  top  of  a 
ridge  and  with  the  top  of  the  ridge  approximately  par- 
allel with  and  up  the  creek  in  a  southerly  direction  to 
the  head  of  ''New  Ground  Hollow.^'  It  then  runs  down 
''New  Ground  Hollow"  to  the  creek;  and,  on  reaching 
the  creek,  runs  down  the  creek  a  short  distance  to  a 
point  opposite  a  peach  tree  standing  in  the  lower  end 
of  a  bottom.  From  thence  it  proceeds  up  the  hill  on 
the  east  side  of  the  creek  to  the  top  thereof.  Then 
come  the  disputed  calls,  which  are  as  follows:  "And 
with  the  top  of  the  hill,  down  the  creek  to  a  point  oppo- 
site the  beech  first  above  named ;  thence  a  straight  line 
to  the  beech,  the  place  of  beginning." 

The  place  called  for  as  the  "top  of  the  hill"  and  the 
"beech,"  the  beginning  comer,  are  both  on  the  east  side 
of  Buffalo  Creek,  and  some  seventeen  hundred  feet 
apart.  Approximately  equi-distant  between  them  a 
tributary  known  as  Dave  Branch  empties  into  Buffalo 
Creek  from  the  east.  This  branch  has  its  source  a  mile 
or  so  to  the  east  of  its  mouth.  The  plaintiffs  contend 
that  the  call  "with  the  top  of  the  hill  down  the  creek  to 
a  point  opposite  the  beech"  should  be  located  by  run- 
ning with  the  top  of  the  hill  down  the  creek  as  far  as 
the  top  of  the  hill  continues  in  that  direction,  and  from 
that  point  a  straight  line  should  be  run  to  the  beech, 
which  line  crosses  Dave  Branch  near  its  mouth. 

Digitized  by  VjOOQIC 


Burchett  v.  Clark.  589 

The  defendants  contend  that  the  call  ''with  the  top 
of  the  hill  down  the  creek  to  a  point  opposite  the  beech  *' 
should  be  located  by  following  the  ridge  a  couple  of  miles 
up  the  south  side  of  Dave  Branch  and  around  its  head 
and  back  down  the  ridge  on  the  north  side  of  the  branch 
to  a  point  on  top  of  the  hill  near  the  beech,  thereby  in- 
cluding within  the  deed  to  their  father,  Calvin  Olark, 
the  lands  on  Dave  Branch  sought  to  be  partitioned  by 
the  plaintiffs. 

Edmond  Clark,  who  was  administrator  of  his  father's 
estate,  and  who  as  such  gave  up  this  particular  tract  of 
land  to  be  sold  in  the  action  heretofore  mentioned,  tes- 
tified in  substance  that  the  line  as  located  at  that  time 
was  that  now  contended  for  by  the  plaintiffs  in  this 
action. 

Indeed,  it  seems  to  us  reasonable  that  if  it  had  been 
intended  to  include  within  the  sale  and  conveyance  to 
Calvin  Clark  the  land  on  Dave  Branch  owned  by  Hiram 
G.  Clark,  we  would  find  in  that  deed  some  more  apt  ex- 
pression of  an  intention  that  the  line  should  run  a  mile 
or  so  up  one  side  of  the  branch,  around  its  head,  and 
back  down  the  ridge  on  the  other  side  of  the  branch.  In 
point  of  fact,  if  the  true  location  of  the  line  is  as  the 
defendants  contended,  there  would  be  included  in  the 
boundary  a  tract  of  land  in  Pike  county  (which  adjoins 
Floyd),  which  is  admittedly  not  the  property  of  any  of^ 
the  parties  to  this  action,  Dave  Branch  having  its  source* 
in  Pike  county. 

Unaided  by  satisfactory  proof  of  contemporary 
marking  of  the  lines  of  the  commissioner's  deed  to  Cal- 
vin Clark,  or  by  satisfactory  proof  of  actual  possession 
sufficient  to  constitute  a  practical  location  by  the  parties, 
or  potential  with  elements  of  estoppel,  or  of  recogni- 
tion and  acquiescence,  the  question  of  the  true  inter- 
pretation of  the  calls  in  question  is  not  without  difficul- 
ties of  solution.  We  are  disposed,  however,  to  agree 
with  the  conclusion  reached  by  the  chancellor,  i.  e.,  that 
the  true  line  is  that  contended  for  by  the  plaintiffs,  and 
not  that  runnjaig  around  the  head  of  the  Dave  Branch, 
contended  for  by  defendants. 

2.  Appellants  contend  that  the  petition  recites  that 
two  of  the  defendants  (appellants)  are  infants;  and 
that  as  no  defense  was  made  for  them  by  guardian  or 
guardian  ad  litem,  the  judgment  should  be  reversed. 


Digitized  by  VjOOQIC 


590  KENTUCKY  REPORTS.  [Vol.  162. 

The  answer  filed  by  the  defendants,  however,  denies 
that  each  or  either  of  the  defendants  is  under  the  age  of 
twenty-one  years.  We  assume  that  the  defendants  knew 
their  own  ages,  and  that  plaintififs  conceded  this.  There 
is  no  evidence  in  the  record  on  this  question;  and  we 
do  not  think  the  appellants  are  in  position  to  complain 
in  regard  to  it 

3.  Appellants  also  contend  that  the  affirmative  mat- 
ter in  their  answer  was  not  traversed,  and  that  with 
the  pleadings  in  that  condition  it  was  error  to  render 
judgment  for  the  plaintiffs.  The  record  at  page  137 
contains  an  agreed  order  traversing  all  the  undenied 
affirmative  matter  in  any  of  the  pleadings. 

4.  Appellants  contend  that  plaintiffs  produced  no 
title  papers  as  required  by  Sub-section  1  of  Section 
499,  Civil  Code  of  Practice.  The  appellants  entered  a 
motion  for  a  rule  against  the  plaintiffs  to  require  them 
to  file  the  title  papers,  but  later  withdrew  this  motion, 
and  themselves  filed  the  record  in  the  suit  of  Hiram  G. 
Clark's  Admrs.  v.  Hiram  G.  Clark's  Heirs  and  Cred- 
itors, in  which  suit  the  Hiram  G.  Clark  title  papers  were 
filed  under  which  all  the  parties  claim.  Plaintiffs  were 
not  required  to  go  beyond  the  common  source  of  title. 
Kidd  V.  Bell,  122  S.  W.,  232;  Heard  v.  Cherry,  92  S.  W., 
551,  29  R.,  106. 

5.  We  shall  dwell  but  briefly  upon  the  claim  of  the 
appellants  that  adverse  possession  of  the  lands  on  Dave 
Branch  by  Calvin  Olark  and  themselves  ripened  into 
title  to  the  exclusion  of  their  tenants  in  common. 

It  may  be  said  by  appellants  that,  owing  to  the  in- 
terpretation placed  by  them  upon  the  disputed  calls  in 
the  commissioner's  deed  to  Calvin  Clark,  they  claiming 
that  it  covered  the  land  here  in  controversy,  their  claim 
to  the  extent  of  the  calls  in  the  deed  was  one  under 
color  of  title;  but  the  court  having  properly  adjudged 
that  the  deed  does  not  cover  the  land  in  controversy, 
their  claim  under  color  of  title  was  confined  to  the  boun- 
dary described  in  the  deed;  so  that  Calvin  Clark  and 
the  defendants,  his  heirs-at-law,  were  but  tenants  in  com- 
mon with  the  other  heirs-at-law  of  Hiram  G.  Clark,  de- 
ceased. 

One  tenant  in  common  may  hold  adversely  to  the 
others,  but  the  statute  will  not  begin  to  run  until  notice 
of  such  adverse  holding  is  given  or  brought  home  to  the 
tenants   in   common   not   in  possession.    Middleton  v. 
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Fields,  142  Ky.,  352,  134  S.  W.,  180;  Bush  v.  Fitzgerald, 
125  S.  W.,  716;  Kidd  v.  Bell,  122  S.  W.,  232;  HamUton 
V.  Steele,  117  S.  W.,  378;  VermiUion  v.  Nickell,  114  S. 
W.,  270.  The  evidence  here  does  not  disclose  the  requi- 
site notice. 

6.  On  October  15,  1913,  the  defendants  entered  a 
motion  to  abate  the  action  as  to  two  of  the  plaintiffs, 
Edmond  Clark  and  Addison  Clark,  upon  the  ground  that 
these  plaintiffs  had  died  pending  the  action  and  more 
than  two  years  prior  to  the  entering  of  the  motion,  with- 
out revivor  being  had,  filing  their  affidavit  in  support  of 
said  motion.  There  was  no  ruling  upon  this  motion, 
and  the  cause  proceeded  to  judgment  as  if  no  suggestion 
had  been  made  of  the  death  of  these  two  plaintiffs.  Ap- 
pellants now  contend  that  because  of  the  death  of  two 
of  the  plaintiffs  without  revivor,  the  judgment  is  void 
in  its  entirety.  We  cannot  agree  with  this  contention. 
The  plaintiffs  and  defendants  were  tenants  in  common, 
and  any  one  or  more  of  the  plaintiffs  had  a  right  to 
prosecute  an  action  against  their  co-tenants,  the  de- 
fendants, who  were  asserting  an  adverse  and  sole  own- 
ership of  the  common  estate.  Young  v.  Adams,  14  B. 
M.,  102,  58  Am.  Dec,  654.  So  that,  conceding  that  por- 
tion of  the  judgment  which  adjudges  to  Edmond  Clark 
and  to  Addison  Clark  each  an  undivided  one-tenth  in- 
terest in  the  lands  sought  to  be  divided  herein,  is  in- 
valid as  to  those  claiming  under  them,  because  of  their 
death  pending  the  action,  without  revivor,  still  the  de- 
fendants were  adjudged  to  be  the  owners  of  an  undivided 
one-tenth  interest,  and  that  being  all  they  were  entitled 
to,  they  have  no  valid  complaint  of  the  judgment  in  that 
respect. 

Their  own  affidavit  shows  that  both  Addison  Clark 
and  Edmond  Clark  died  intestate,  leaving  children,  so 
that  the  appellants  could  not  have  inherited  any  interest 
from  the  deceased  plaintiffs  so  as  to  have  increased  their 
interest  beyond  the  one-tenth  adjudged  to  them. 

7.  It  will  have  been  seen  that  this  proceeding  has 
two  phases  in  that,  although  it  was  originally  instituted 
as  an  ax^tion  for  partition,  it  became,  when  the  answer 
of  defendants  was  filed,  denying  the  plaintiff's  owner- 
ship and  asserting  ownership  in  themselves,  converted 
into  an  action  in  ejectment  wherein  the  plaintiffs  each 
sought  to  recover  of  the  defendants  their  several  re- 
spective undivided  interests  in  the  land  in  controversy; 
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after  the  adjudication  of  which  controversy  the  plain- 
tiffs having  prevailed,  the  action  again  became  one  for 
partition  among  tenants  in  common. 

The  question  of  the  death  of  Addison  Clark  and  Ed- 
mond  Clark,  pending  the  action,  and  without  revivor,  in 
so  far  as  it  affects  the  proceedings  in  partition,  there- 
fore, presents  itself  for  solution. 

A  valid  partition  may  not  be  had  unless  all  the  ten- 
ants in  common  have  been  subjected  to  the  jurisdiction 
of  the  court  rendering  the  decree.  Borah  v.  Archer,  7 
Dana,  176;  Hunter  v.  Brown,  7  B.  M.,  283;  Girty  v. 
Logan,  6  Bush,  8;  30  Cyc,  201.  And  this  rule  applies 
whether  the  partition  proceedings  be  brought  in  equity 
or  by  ordinary  action  as  permitted  by  Section  499, 
Civil  Code. 

It  is  true  that  a  division  made,  may  be  thereafter 
accepted  and  ratified  by  tenants  in  common  who  were  not 
before  the  court  when  the  partition  was  effected,  thereby 
validating  the  proceedings  had.  This  was  done  in  Blue 
V.  Waters,  114  Ky.,  659. 

But  the  heirs-at-law  of  the  deceased  plaintiffs,  Ed- 
mond  Clark  and  Addison  Clark,  may  not  care  to  follow 
the  procedure  in  that  case,  and  appellants  are  entitled 
to  have  in  this  proceeding  a  title  not  subject  to  the  pos- 
sibility of  the  entire  partition  being  opened  up  by  par- 
ties who  were  not  before  the  court  at  the  time  it  was 
effected. 

In  so  far  as  the  judgment  appealed  from  orders  the 
partition  of  the  land  in  quiestion,  it  is  reversed,  with  di- 
rections to  have  made  parties  the  heirs-at-law  of  Addi- 
son Clark  and  Edmond  Clark  before  effecting  the  par- 
tition sought. 

The  judgment  of  the  lower  court  denying  the  claim 
of  appellants  to  be  the  sole  owners  of  the  land  in  con- 
troversy is  affirmed. 

The  appellants  will  be  required  to  pay  one-half  of 
the  costs  of  this  appeal  and  their  pro  rata  share  of  the 
other  half  thereof. 


Adams  Express  Company  v.  Ox^  et  aL 

(Decided  February  9,  1915.) 

Appeal  from  Shelby  Circuit  Court. 

1.     Carriers— Interstate  Commerce — Contracts — ^Burden  of  Proof.— If 
an   interstate   carrier  relies  upon   a   contract  which   limits   liar 
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billty»  the  burden  of  proof  is  upon  It  to  show  that  It  has  complied 
with  the  federal  law  by  filing  a  graduated  schedule  of  rates 
with  the  Interstate  Commerce  Commission,  or  else  that  the  con- 
tract is  just  and  reasonable,  and  that  the  shipper  declared  a 
Talue  on  the  shipment  in  order  to  secure  the  lesser  of  two  freight 
rates. 
2.  Carriers— Contracts— Notice— Pleading.— If  the  carrier  pleads  in 
bar  a  clause  of  the  contract  requiring  the  shipper  to  glTO  30  days' 
written  notice  of  loss  or  damage,  good  pleading  demands  that  It 
deny  that  notice  was  given,  but  such  denial  does  not  carry  with 
it  the  burden  of  proving  the  negative.  The  shipper  cannot  recover 
unless  he  gave  the  notice  and  he  must  plead  and  prove  that  he 
did. 

JOS.  S.  GRAYDON,  LAWRENCE  MAXWELL  and  WILLIS,  TODD 
&  BOND  for  appellant. 

BEARD  &  PICKETT  for  appellees. 

Opinion  of  the  Court  by  Judge  Nunn — ^Reversing. 

Appellee  Cook  recovered  judgment  against  the  ex- 
press company  for  $1,500  damages,  the  full  amount 
claimed  in  his  petition.  The  action  was  to  recover  for. 
alleged  injury  to  horses  caused  by  delay  in  moving  them' 
to  destination  and  negligence  of  appellant's  servants  in 
caring  for  them  while  in  transit.  The  shipment  was  a 
carload  of  horses  billed  from  Shelbyville,  Kentucky,  to 
Boston,  Massachusetts,  and  was  made  upon  a  written 
contract  The  petition  was  a  simple  one  to  recover 
damages  for  breach  of  this  contract,  and  sought  to  re- 
cover the  whole  loss.  From  the  petition  it  appeared  that 
the  writing  was  in  possession  of  the  company.  The 
company  answered,  admitting  the  contract  and  filed  it 
as  an  exhibit.  Besides  controverting  the  negligence  and 
damage,  it  averred  that  is  was  a  common  carrier  en- 
gaged in  interstate  commerce,  and  that  the  shipment  in 
question  was  interstate,  and  that  the  contract  limited 
liability  for  loss  or  damage  to  $100  for  each  horse,  that 
being  the  value  of  each  as  declared  by  Cook;  that  it  was 
in  consideration  of  such  declared  value  and  liability  so 
limited  that  the  company  agreed  to  carry  at  the  rate 
stipulated,  which  was  less  than  the  rate  charged  for 
carrying  horses  of  a  greater  value.  It  also  plead  and 
relied  upon  a  clause  in  the  contract  absolving  it  from 
liability  unless  written  notice  of  claim  for  loss  or  dam- 
age be  given  within  thirty  days  after  the  loss  or  damage 
occurred.    It  was  further  alleged  that  Cook  had  failed 


Digitized  by  VjOOQIC 


594  KENTUCKY  REPORTS.  [Vol.  162. 

to  give  such  notice  within  that  time.  It  alleged  that  it 
had  a  right  to  make  a  contract  limiting  liability,  and 
that  it  was  binding  on  both  the  carrier  and  shipper, 
because  it  had  prior  thereto,  as  required  by  the  Act  of 
Congress  and  tiie  rules  and  regulations  of  r  the  Inter- 
state iConunerce  Commission,  posted  and  filed  a  tariff 
or  schedule  of  rates  between  the  i>oints  in  question, 
showing  a  scale  of  rates  graduated  according  to  value 
of  horses  shipped,  and  that,  in  order  to  obtain  a  lesser 
rate,  Cook  declared  the  value  named  and  agreed  to  limit 
liability  for  loss  to  that  extent. 

Cook,  by  reply,  admitted  the  contract  and  inter- 
state character  of  the  shipment,  but  controverted  every 
other  allegation  of  the  answer,  even  the  negative  aver- 
ment that  he  had  not  given  written  notice  of  the  loss 
within  thirty  days.  Then  he  plead  affirmatively  that  he 
did  giVe  the  notice,  showing  the  manner  of  it,  and  in 
effect  claiming  that  the  facts  which  he  alleged  made  the 
notice  equivalent  to  a  written  notice.  He  especially  de- 
nied that  the  appellant  had  any  system  of  rates  grad- 
uated according  to  value  between  Shelbyville  and  Bos- 
ton, or  that  he  declared  any  value  on  the  horses,  or  that 
he  had  any  choice  of  rates,  or  was  given  the  opportu- 
nity of  election  between  rates,  or  that  he  elected  to  ship 
at  the  alleged  lowest  rate  applicable  to  a  valuation  of 
$100  per  head. 

With  the  issues  thus  joined  the  appellant  introduced 
no  proof  to  show  that  it  had  filed  with  the  Interstate 
Commerce  Commission,  or  posted,  or  maintained  any 
tariffs  or  schedule  of  rates  graduated  or  otherwise. 
Nor  did  Cook  offer  any  evidence  to  show  that  he  had 
given  any  notice  of  the  claim  for  loss  or  damage. 
There  was  absolutely  no  proof  offered  by  either  party 
in  regard  to  notice  or  graduated  tariffs.  Under  these 
circumstances  the  court  in  instructing  the  jury  ignored 
both  pjTopositions.  In  substance  the  jury  were  told 
that  if  they  believed  from  the  evidence  that  the  horses 
were  injured  by  the  negligence  of  appellant  or  its  serv- 
ants, they  should  find  for  Cook  such  damage  as  he  sus- 
tained by  reason  thereof,  not  exceeding  $1,500,  the 
amount  claimed  in  the  petition. 

Appellant  asked  for  a  peremptory  instruction,  be- 
cause there  was  no  proof  of  notice,  and,  therefore,  it 
claimed  that  under  the  contract  Cook  had  not  shown 
himself  entitled  to  recover.    The  peremptory  instruction 
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being  refused,  the  court  was  asked  to  instruct  the  jury 
to  limit  recovery  to  $100  on  each  animal  injured.  As 
abover  indicated,  this  was  also  refused. 

It  was  the  view  of  the  lower  court  that  when  the  ap- 
pellant failed  to  show  that  it  had  conformed  to  the  inter- 
state commerce  law  by  filing  its  schedule  of  graduated 
rates  with,  and  getting  the  approval  of,  the  Interstate 
Commerce  Conmiission,  it,  therefore,  did  not  establish 
a  right  to  make  a  contract  limiting  its  common  law  lia- 
bility as  to  the  amount  of  damages  recoverable,  or  a 
right  to  require  notice  of  loss.  In  other  words,  the  lower 
court  held  that,  in  the  absence  of  such  proof  by  appel- 
lant, the  provisions  of  Section  196,  Kentucky  Constitu- 
tion, were  applicable  and  controlling  in  this  case.  Prior 
to  the  enactment  of  the  interstate  commerce  law  it 
was  held  in  this  State  that  such  stipulations  were  in 
violation  of  Section  196  of  the  Constitution,  which  pro- 
vides that  no  common  carrier  shall  be  permitted  to  con- 
tract for  relief  from  its  common  law  liability.  0.  &  M. 
Ry.  Co.  V.  Tabor,  98  Ky.,  503;  Brown  v.  I.  C.  E.  R.  Co., 
100  Ky.,  525. 

But  the  Hepburn  law  and  the  Carmack  amendment 
of  1906  manifest  a  purpose  on  the  part  of  Congress,  as 
has  been  frequently  held  by  the  United  States  Supreme 
Court,  to  take  exclusive  control  of  interstate  commerce, 
including  the  liability  of  a  common  carrier  for  loss  or 
damage  to  an  interstate  shipment,  and  to  supersede  all 
State  legislation  upon  the  same  subject,  including  pro- 
visions of  State  constitutions,  or  laws  invalidating  con- 
tracts limiting  the  carrier's  liability  to  agreed  values. 
Adams  Express  Co.  v.  Croninger,  226  U.  S.,  491,  44  L.' 
R.  A  (N.  S.),  257;  K.  C.  So.  Ry  Co.  v.  Carl,  227  U. 
S.,  652;  M.  K  &  T.  v.  Harriman,  227  U.  S.,  669;  C.  B. 
&  Q.  Ry.  V.  Miller,  226  U.  S.,  517;  C.  St.  P.  M.  &  0. 
Railroad  v.  Latta,  226  U.  S.,  519;  L.  &  N.  v.  Miller, 
156  Ky.,  677;  Robinson  v.  L.  &  N.,  160  Ky.,  235;  Howard 
&  CaJlahan  v.  I.  C,  161  Ky.,  783. 

We  quote  from  the  Croninger  case  with  reference 
to  the  Acts  of  Congress  referred  to : 

''That  the  legislation  supersedes  all  the  regulations 
and  policies  of  the  particular  States  upon  the  same 
subject  results  from  its  general  character  *  *  *  al- 
most every  detail  of  the  subject  is  covered  so  completely 
that  there  can  be  no  rational  doubt  but  that  Congress 
intended  to  take  possession  of  the  subject  and  supersede 
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all  State  regulations  with  reference  to  it  Only  the  si- 
lence of  Congress  authorized  the  exercise  of  the  police 
powers  of  the  State  upon  the  subject  of  such  contracts. 
But  when  Congress  acted  in  such  a  way  as  to  manifest 
a  purpose  to  exercise  its  conceded  authority,  the  regu- 
lating power  of  the  State  ceased  to  exisf 

It  appears,  therefore,  that  the  Federal  law  is  now 
the  whole  law  regulating  and  controlling  interstate  shij)- 
ments.  It  was  enacted  without  condition  or  reserva- 
tion, and  its  force  and  scope  is  not  dependent  upon 
acceptance  of  its  terms  by  carrier  or  shipper.  The 
law  makes  it  their  duty  to  comply  with  it.  It  is  not 
within  the  power  of  either  the  shipper  or  carrier,  by 
contract  or  otherwise,  to  choose  between  the  applica- 
tion of  the  State  and  Federal  laws.  Intrastate  ship- 
ments are  governed  by  the  law  of  the  State,  but  as  to 
interstate  shipments  tiie  Federal  law  only  applies,  be- 
cause it  is  self -operative,  and  has  superseded  all  State 
law  in  that  regard.  The  character  of  the  shipment,  that 
is,  whether  it  is  state  or  interstate,  determines  the  ques- 
tion as  to  which  law  is  applicable.  St.  L.  S.  F.  &  T.  Ry. 
V.  Seale,  229  U.  S.,  156;  Pederson  v.  D.  L.  &  W.  R.  R., 
227  U.  S,  146 

Therefore,  in  an  interstate  shipment  the  validity  of 
any  stipulation  in  a  contract  which  undertakes  to  limit 
the  carrier's  liability  is  a  Federal  question  to  be  deter- 
mined both  by  the  State  and  Federal  courts  under  the 
common  law  as  finally  declared  by  the  United  States 
Supreme  Court    L.  &  N.  v.  Miller,  156  Ky.,  677. 

In  applying  to  this  case  the  common  law  as  declared 
by  the  United  States  Supreme  Court,  the  first  question 
that  arises  under  the  pleadings  and  proof,  is  the  validity 
of  that  clause  of  the  contract  limiting  liability  to  $100 
per  head. 

Section  6  of  the  Interstate  Commerce  Act  makes  it 
the  duty  of  every  common  carrier  engaged  in  inter- 
state commerce  to  file  with  the  commission,  and  to  print 
and  keep  open  to  public  inspection,  a  schedule  showing 
all  rates,  fares  and  charges  between  the  different  points 
on  its  own  route.  It  is  admitted  by  the  pleadings  that 
the  appellant  is  engaged  in  interstate  commerce  between 
Shelbjrville  and  Boston,  the  points  named  in  the  con- 
tract of  shipment  But,  as  already  stated,  it  introduced 
no  proof  to  show  that  it  had  filed  with  the  commission, 
or  had  printed  or  kept  open  to  public  inspection  any 
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schedule  of  rates.  Failing  to  comply  with  the  law  in 
that  regard,  and  there  being  an  entire  absence  of  proof 
to  show  that  the  shipper  had  any  choice  of  rates,  or 
that  the  carrier  offered  him  any  inducement  to  secure' 
or  in  anywise  compensated  him  for  an  agreement  limit- 
ing liability  for  loss  or  damage,  can  it  be  said  that  the 
contract  which  it  offers  in  this  case  limiting  liability  is 
binding  or  enforcible  under  the  common  law  as  declared 
by  the  United  States  Supreme  Court!  The  Federal  rule 
with  reference  to  such  contracts  is  thus  stated  in  the 
Croninger  case: 

''That  a  common  carrier  cannot  exempt  himself  from 
liability  for  his  own  negligence  or  that  of  his  servants 
is  elementary.  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.,  3 
Wall,  107,  18  L.  Ed.,  170;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall,  357,  21  L.  Ed.,  627;  Bank  of  Kentucky 
V.  Adams  Exp.  Co.,  93  TJ.  S.,  174,  23  L.  Ed.,  872;  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.,  331,  338,  28  L.  Ed., 
717,  720,  5  Sup.  Ct.  Rep.,  151.  The  rule  of  the  com- 
mon law  did  not  limit  his  liability  to  loss  and  damage 
due  to  his  own  negligence,  or  that  of  his  servants.  That 
rule  went  beyond  this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human  agency,  or  any 
cause  not  the  act  of  God  or  the  public  enemy.  But  the 
rigor  of  this  liability  might  be  mollified  through  any 
fair,  reasonable,  and  just  agreement  with  the  shipper 
which  did  not  include  exemption  against  the  negligence 
of  the  carrier  or  his  servant.  The  inherent  right  to  re- 
ceive a  compensation  commensurate  with  the  risk  in- 
volved the  right  to  protect  himself  from  fraud  and  im- 
position by  reasonable  rules  and  regulations,  and  the 
right  to  agree  upon  a  rate  proportionate  to  the  value 
of  the  property  transported. 

'*It  has,  therefore,  become  an  established  rule  of 
the  common  law,  as  declared  by  this  court  in  many  cases, 
that  such  a  carrier  may,  by  a  fair,  open,  just,  and  rea- 
sonable agreement,  limit  the  amount  recoverable  by  a 
shipper  in  case  of  loss  or  damage  to  an  agreed  value, 
made  for  the  purpose  of  obtaining  the  lower  of  two  or 
more  rates  of  charges  proportioned  to  the  amount  of 
the  risf 

Applying  these  principles  to  the  case  at  bar,  we  have 
a  simple  question  of  fact,  and  that  is,  was  the  contract 
limiting  the  amount  of  recovery  a  fair,  open,  just,  and 
reasonable  agreement,  made  for  the  purpose  of  obtain- 
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ing  the  lower  of  two  or  more  rates  of  charges  propor- 
tioned to  the  amount  of  the  riskf  The  appellant,  in  sub- 
stance, set  up  the  facts  about  filing  schedules,  choice  of 
rates,  declared  value,  etc,  tending  to  show  that  the  con- 
tract was  fair  and  reasonable.  The  reply  of  appellee 
denies  the  facts.  The  burden  of  proof  was,  therefore, 
upon  appellant,  and  failing  to  offer  any  proof  to  sus- 
tain its  position,  it  was,  therefore,  liable  for  the  whole 
loss  and  damage  due  to  its  own  negligence,  or  that  of 
its  servants.  Had  appellant  proved  that  it  filed  the 
schedule  of  graduated  rates  with  the  Interstate  Commerce 
Commission,  as  required  by  law,  then  the  burden  of 
proof  on  tMs  proposition  would  have  been  different. 
But,  until  it  establishes  the  filing  of  such  rates,  the  bur- 
den is  on  it  to  show  the  fairness  and  reasonableness  of 
the  contract  for  interstate  shipment,  if  it  attempts  to 
limit  liability  on  graduated  rates.  When  the  fact  of 
filing  is  established,  the  shipper  is  compelled  to  take 
notice  of  the  rates  contained  m  the  tariff  schedule, 
''not  only  because  referred  to  in  the  contract  signed  by 
them,  but  because  they  had  been  lawfully  filed  and  pub- 
lished.''   M.  K.  &  T.  By.  V.  Harriman,  227  U.  S.,  669. 

When  the  carrier  graduates  its  rates  by  value,  and 
has  filed  its  tariffs  showing  the  rates  applicable  to  a 
particular  commodity  or  article  of  commerce,  based 
upon  a  difference  in  valuation,  the  shipper  must  take 
notice  for  the  valuation,  as  said  in  the  Harriman  case, 
''automatically  determines  which  of  the  rates  is  the  law- 
ful rate.*'  This  doctrine  was  again  set  forth  in  the  case 
of  A.  T.  &  S.  F.  Railroad  v.  Robinson,  233  U.  S.,  173, 
in  the  following  language: 

"We  regard  these  cases  as  settling  the  proposition 
that  the  shipper,  as  well  as  the  carrier,  is  bound  to  take 
notice  of  the  filed  tariff  rates,  and  that  so  long  as  they 
remain  operative,  they  are  conclusive  as  to  the  rights 
of  the  parties,  in  the  absence  of  facts  or  circumstances 
showing  an  attempt  at  rebating  or  false  billing." 

The  cases  referred  to  in  the  above  quotation  are 
Carl  and  Harriman,  supra.  See  also  Robinson  v.  L.  & 
N.,  160  Ky.,  235. 

If  the  carrier  has  filed  its  schedule  of  rates,  as  re- 
quired by  law,  then,  a^  we  understand  from  the  Supreme 
Court  opinions,  both  the  shipper  and  carrier  are  con- 
cluded by  the  provisions  of  a  contract  made  thereunder. 
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If  the  schedule  has  not  been  so  filed  and  puolished,  as 
appears  to  be  the  ease  from  the  record,  then  the  reason- 
ableness of  the  contract  becomes  a  question  of  fact,  and 
depends  upon  whether  the  value  was  declared  for  the 
purpose  of  obtaining  a  lower  of  two  or  more  rates  pro- 
portioned to  the  amount  of  risk.  An  issue  was  made  on 
tiiese  facts  by  the  pleadings,  with  the  affirmative,  and, 
therefore,  the  burden  of  proof  on  appellant,  and  failing 
to  offer  any  proof,  the  lower  court  very  properly,  as  we 
believe,  refused  to  give  an  instruction  telling  the  jury 
to  limit  recovery  according  to  the  terms  of  the  contract. 

But  on  the  question  of  notice  we  are  of  opinion  that 
the  lower  court  erred.  This  question  is  not  affected  by 
the  filing  or  not  filing  schedule  of  rates  with  the  Inter- 
state Commerce  Commission.  The  matter  of  notice  is 
a  subject  which  need  not  be  brought  to  the  attention  of 
the  commission  in  any  way — ^that  is,  the  law  does  not 
require  it. 

In  the  recent  case  of  Howard  &  Callahan  v.  I.  0.  E. 
R.  Co.,  161  Ky.,  783,  this  court  had  under  consideration 
the  reasonableness  of  a  notice  requirement  in  a  contract 
for  interstate  shipment,  and  reviewed  all  the  Federal 
authorities  on  the  subject.  It  was  held  that  such  a  re- 
quirement was  reasonable.  In  the  case  at  bar,  the  ap- 
pellant set  up  the  contract  containing  a  notice  require- 
ment, and  denied  that  the  shipper  had  given  such  notice. 
The  shipper  replied,  pleading  affirmatively  that  it  did 
give  the  notice.  We  have  then  a  prima  facie  case  for  the 
carrier.  For,  in  the  absence  of  proof  showing  notice, 
the  carrier  would  prevail  on  the  pleadings.  It  was  in- 
cumbent upon  the  shipper  to  support  his  plea  of  notice 
by  proof  that  he  did  give  the  notice.  The  appellant  set 
up  the  contract  and  the  obligation  on  the  part  of  the 
shipper  to  give  the  notice  as  a  pre-requisite  to  a  right 
of  recovery.  Good  pleading  required  of  it  also  a  denial 
that  notice  had  been  given,  but,  under  the  rules  of  prac- 
tice in  this  State,  such  denial  did  not  put  upon  it  the 
burden  of  proof  to  establish  that  negative.  For  in- 
stance, in  a  suit  upon  a  promissory  note  the  pleader 
riot  only  claims  upon  the  promise  to  pay,  but  avers  that 
the  note  has  never  been  paid,  but  no  issue,  is  joined  on 
payment  if  the  defendant  merely  denies  that  the  note 
has  never  been  paid.  If  he  relies  upon  payment,  he  must 
affirmatively  plead  it  by  answer.  Notice,  like  pajnnent, 
is  one  of  the  disputable  presumptions  of  law,  which  must 
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be  negatived  in  the  pleading  of  the  party  claiming  the 
right,  because  there  is  a  presumption  that  the  obligor 
has  done  that  which  he  promised,  viz.,  paid  the  note  or 
given  the  notice.  But  in  such  a  case  the  pleader  does 
not  take  the  burden  of  proof.  Newman  on  Pleadings  and 
Practice,  Section  214. 

As  is  said  in  Section  124d  of  the  same  work: 

**So,  also,  payment  •  •  •  must  be  relied  on  in 
the  answer  as  new  matter,  and  cannot  be  given  in  evi- 
dence under  an  issue  formed  by  a  denial  of  the  allega- 
tions of  the  petition.'*  Bentley  v.  Bustard,  16  B.  Mon., 
675. 

We  have  reached  the  conclusion  that  Cook,  the  ship- 
per, should  have  supported  his  plea  of  notice  by  proof, 
and  failing  to  do  so  he  was  not  entitled  to  recover  un- 
der the  contract.  Therefore,  the  lower  court  erred  in 
refusing  to  so  instruct  the  jury. 

The  judgment  is  reversed,  with  direction  for  a  new 
trial  in  conformity  with  this  opinion. 


War  Foric  Land  Company  v.  Spivey,  et  aL 

(Decided  February  9,  1915.) 

Appeal  from  Jackson  Circuit  Court. 

1.  Ejectmentt— Possession — Title.—Under  the  Code,  it  is  sufficient 
in  a  suit  in  ejectment  for  the  plaintiffs  to  allege  that  they  are  the 
owners  and  entitled  to  possession  of  the  land  described.  It  is 
not  necessary  to  allege  and  show  how  title  was  deriyed.  This 
should  come  in  the  evidence  to  support  the  allegation  of  owner- 
ship. 

2.  Ejectment — ^Adverse  Possession. — ^In  a  suit  in  ejectment  the 
plaintiff  must  recover,  if  at  all,  upon  the  strength  of  bis  own 
title  and  not  the  weakness  of  his  adversary's,  but  when  the  de- 
fendant admits  that  the  title  was  once  in  plaintiff,  the  burden 
shifts,  and  it  is  then  upon  him  to  show  that  the  plaintiff 
has  been  divested  of  title  by  subsequent  conveyance  or  by  ad- 
verse possession. 

3.  Ejecment— Title.— When  the  plaintiff  in  ejectment  shows  a  title 
prima  facie  valid,  it  then  devolves  upon  the  defendant  to  show  a 
superior  adverse  title. 

T.  E.  MOORE,  JR.,  for  appeUant. 

A.  W.  BAKER  for  apellees. 

Opinion  of  the  Court  by  Jxtdge  Nunn — AflSrming. 
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This  is  au  action  in  equity  by  the  heirs-atrlaw  of  Mary 
Polly  Spivey  for  a  cancellation  of  certain  deeds  in  ap- 
pellant's chain  of  title,  and  also  praying  to  be  adjudged 
the  owners  and  entitled  to  the  possession  of  the  155 
acres  of  land  in  controversy.  Judgment  of  the  lower 
court  granted  to  the  heirs-at-law  the  relief  prayed  for, 
and  the  land  company  appeals. 

Appellant  says,  and  we  think  correctly,  that,  although 
this  action  was  in  equity,  it  is  in  the  nature  of  ejectment 
and  the  question  is  one  of  title.  Therefore,  the  suffi- 
ciency of  the  pleadings  and  proof  is  tested  by  the  rules 
of  practice  applicable  to  actions  at  law  in  ejectment. 

•  To  explain  the  controversy,  we  give  the  facts  as  they 
appear  in  the  pleadings.  Julius  Spivey  and  Mary  Polly 
Spivey  were  husband  and  wife,  and  the  appellees  are  the 
only  issue  and  heirs-at-law  of  that  union.  On  March 
12th,  1888,  Julius  Spivey  **had  and  owned  and  held  the 
fee  simple  title '*  to  the  land.  On  that  date  Mrs.  Spivey 
sued  for  divorce  on  the  ground  that  her  husband 
had  abandoned  her  and  was  living  in  adultery  with  an- 
other woman.  The  divorce  suit  described  the  land  which 
is  now  in  controversy,  and  prayed  for  certain  equita- 
ble relief  in  regard  to  it  for  the  support  of  herself 
and  children.  In  November  following  the  court  ad- 
judged her  the  use,  possession,  and  control  of  the  land 
during  her  lifetime.  October  1,  1889,  while  the  divorce 
action  was  still  pending,  Julius  Spivey  executed  a  deed 
conveying  the  land  to  her  with  covenant  of  general  war- 
ranty. A  year  later,  that  is,  in  October,  1890,  a  decree 
of  absolute  divorce  was  entered.  It  appears  that  on 
the  14th  day  of  October,  1889,  fourteen  days  after  she  re- 
ceived the  conveyance  from  her  husband,  but  nearly  a 
year  before  the  judgment  of  divorce,  Mary  Spivey  exe- 
cuted and  delivered  a  deed  conveying  the  land  to  Preston 
Isaacs.  Her  husband  did  not  join  in  this  deed.  The  pe- 
tition sets  out  with  jxarticularity  the  relationship  of  the 
appellees,  and  their  chain  of  title.  Eecord  reference 
is  made  to  all  the  deeds  in  their  chain  of  title,  as  well 
as  to  those  from  Preston  Isaacs  down  to  the  appellant 
land  company,  under  which  it  is  said  the  land  company 
claims.  It  is  averred,  however,  that  all  the  deeds  in  the 
Preston  Isaacs  chain  are  void  because  of  the  fact  that 
Mary  Spivey,  when  she  conveyed  to  Preston  Isaacs  had 
a  living  husband,  and  he  did  not  join  in  the  deed.  They 
say  that  the  conveyance  of  the  land  to  treston  Isaacs 
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was  the  only  conveyance  or  attempted  conveyaace  which 
their  mother  ever  made,  and  that  she  was,  therefore, 
the  owner  of  it  at  the  time  of  her  death  in  1900.  They 
then  aver  that  tiiey  are  the  owners  of  the  land  as  her 
heirs-atrlaw.  The  answer  of  the  land  company  made 
the  following  denials:  That  the  plaintiffs  (appellees) 
were  the  heirs  of  Mary  Polly  Spivey;  that  the  Preston 
Isaacs  deed  was  of  a  date  prior  to  the  divorce;  that  Mary 
Polly  Spivey  owned  the  land  at  the  time  of  her  death.  Ap- 
pellant admitted  it  claimed  ownership  and  possession, 
and  justified  the  claim  with  allegation  of  open  and  con- 
tinuous adverse  possession  for  more  than  15  years. 

Testimony  for  the  plaintiffs  established  the  fact  that 
they  were  the  only  heirs-at-law  of  Mary  Polly  Spivey, 
and  also  put  in  evidence  all  of  the  deeds  referred  to.  The 
land  company  took  no  proof.  By  brief  we  are  informed 
that  the  land  company  was  deprived  of  this  privilege 
through  mistake  of  its  attorney  as  to  term  time  of  the 
Jackson  Circuit  Court.  He  was  not  aware  that  an  act 
of  the  legislature  had  amended  the  Kentucky  Statutes 
to  change  the  time  of  court  from  the  third  Monday  in 
April  to  the  fourth  Monday  in  March.  He  resides  in 
another  county  and  going  to  Jackson  county  to  take  dep- 
ositions preparatory  to  trial  at  the  April  term^  he  as- 
certained that  judgment  had  already  been  rendered 
against  his  client.  But  this  is  not  a  proceeding  for  a 
new  trial  under  code  provisions,  and  appellant  does  not 
urge  these  facts  on  this  appeal  as  a  reason  for  reversal. 
Nor  does  he  attempt  to  uphold  the  validity  of  the  deed 
from  Mary  Polly  Spivey  to  Preston  Isaacs.  In  fact,  he 
concedes  that  she  was  a  married  woman  at  the  tune, 
and  that  the  deed  is  void  because  her  husband  did  not 
join  in  it.  But  he  calls  attention  to  the  fact  that  there 
is  no  specific  allegation  that  Julius  Spivey  owned  the 
land  on  the  1st  day  of  October,  1889,  when  he  conveyfed 
to  his  wife,  Mary  Polly  Spivey.  There  is  no  denial  tiiat 
Julius  Spivey  owned  the  land  on  March  12th,  1888,  when 
his  wife  sued  for  divorce.  But  appellant  contends  it 
does  not  follow  that  his  ownership  continued  until  Oc- 
tober, 1889,  when  he  conveyed  to  his  wife,  and  he  argues 
that  since  there  was  no  proof  other  than  the  deeds  men- 
tioned to  establish  ownership,  the  judgment  was  erro- 
neous. He  relies  upon  the  cases  of  Jones  v.  Griffin,  25 
Ky.  L.  E.,  117 ;  Howard  v.  Lock,  15  Ky.  L.  R.,  154;  How- 
ard  V.  Singleton,  94  Kv.,  336;  Anderson  v.  Turner,  3 
A.  K.  Mar.,  134;  Doe  v.  Dupey,  4  J.  J.  Mar.,  338. 
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These  cases  arise  by  title  from  demise  or  descent, 
and  recognize  the  familiar  rnle  .that  in  a  suit  by  heirs-^ 
at-Iaw  in  ejectment,  when  their  title  is  put  in  issue,  it 
is  incumbent  upon  them  to  show  ownership  in  their  an- 
cestor at  the  time  of  his  death.  This  is  one  way  of  ap- 
plying the  general  rule  that  in  ejectment,  where  the  title 
of  the  plaintiff  is  denied,  he  must  recover,  if  at  all,  upon 
the  strength  and  sufficiency  of  his  own  title  and  not  the 
weakness  of  his  adversary.  But  these  appellants  do 
not  claim  title  as  heirs-at-law  of  Julius  Spivey.  They 
claim  as  heirs  of  Mary  Spivey,  to  whom  Julius  Spivey 
conveyed. 

We  are  impressed  that  the  pleadings  and  proof  in 
this  case  meet  all  requirements,  and,  in  fact,  the  petition 
covers  a  great  deal  more  ground  than  is  necessary.  Un- 
der the  Code,  it  is  sufficient  for  the  plaintiffs  to  allege 
that  they  are  the  owners  and  entitled  to  possession  of 
the  land  described.  It  is  not  necessary  to  outline  the 
chain  of  title.  This  should  come  by  way  of  evidence  to 
support  the  allegation  of  ownership.  L.  &  N.  v.  Taylor, 
138  Ky.,  437;  Asher  v.  Howard,  122  Ky.,  175. 

But  when  plaintiffs  set  up  their  chain  of  title  and 
some  of  the  liid:s  are  attacked  by  the  answer,  the  others 
stand  admitted.  It,  therefore,  appears  that  on  March 
12th,  1888,  when  the  divorce  proceeding  was  instituted, 
Julius  Spivey  was  the  owner  of  the  land.  Appellant's 
position  is  that  no  presumption  arises  from  the  fact  of 
ownership  at  that  time — ^that  his  ownership  continued  for 
another  year  and  a  half,  that  is,  until  October,  1889, 
when  he  conveyed  to  his  wife.  But,  in  our  opinion,  this 
position  is  not  well  taken.  When  the  defendant  admits 
that  the  title  was  once  in  plaintiff's  grantor  the  burden 
shifts,  and  it  is  then  upon  him  to  show  that  the  grantor 
was  divested  of  title  by  subsequent  conveyance  or  by  ad- 
verse possession.    Thomas  v.  Thomas,  93  Ky.,  435. 

When  the  plaintiff  shows  a  title,  prima  facie  valid, 
it  then  devolves  upon  the  defendant  to  show  a  superior 
adverse  title. 

It  follows  from  these  conclusions  that  the  heirs-at- 
law  made  out  a  prima  facie  case.  Appellant's  case 
was  a  plea  of  adverse  possession,  and  there  being  no 
proof  to  sustain  it,  the  court  very  properly  adjudged 
title  and  right  of  possession  in  the  heirs-at-law,  the  ap- 
pellees here. 

The  judgment  is,  therefore,  affirmed. 
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Letcher  County  v.  Town  of  Whitesburg. 

(Decided  February  9,  1915.) 

Appeal  from  Letcher  Circuit  Court. 

Municipal  Corporations — Roads — Street— ^Duty  of  Town  to 
Maintain  as  Street  County  Road  in  Town  Limits. — ^Where  a 
county  road  is  taken  Into  a  town  by  the  extension  of  the  town 
limits  or  the  creation  of  the  town,  It  becomes  one  of  the  public 
ways  of  the  town  and  it  is  the  duty  of  the  town  to  maintain  it 
as  a  street  as  long  as  it  is  kept  open  by  the  town  as  a  public 
way.  If  the  town  desires  to  relieve  Itself  of  the  obligation  to 
maintain  this  public  way  as  a  street  it  may  by  appropriate  action 
reduce  the  town  limits  and  thereby  recommit  to  the  care  of  the 
county  as  one  of  the  public  roads  so  much  of  it  as  lies  outside 
the  town  limits;  or  it  may  be  closed  as  a  public  way  of  the  town 
unless  it  is  necessary  to  enable  the  people  of  the  county  to  go  to 
and  from  the  public  buildings  of  the  county  situated  in  the  town. 

W.  H.  BLAIR  and  JAS.  H.  NEWMAN  for  appellant. 

D.  D.  FIELDS  and  J.  J.  WAKEFIELD  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Carroll — ^Reversing. 

This  is  an  agreed  case  between  the  town  of  Whites- 
burg,  in  Letcher  county,  and  Letchei  county,  for  the 
purpose  of  having  determined  which  of  these  municipal- 
ities shall  maintain  a  public  road  within  the  corporate 
limits  of  the  town  of  Whitesburg. 

It  appears  from  the  agreed  state  of  facts  that  the 
road  in  controversy,  while  located  within  the  corporate 
limits  of  the  town,  does  not  traverse  any  part  of  the 
town  occupied  by  buildings,  but  lies  between  the  town 
limits  and  that  part  of  the  town  in  which  all  of  the 
residences  and  other  buildings  are  situated.  This  fact, 
however,  we  do  not  regard  as  at  all  material  in  deter- 
mining whose  duty  it  is  to  maintain  this  road  in  rea- 
sonable repair.  That  the  road  in  question  is  within 
the  corporate  limits  of  the  town  is  sufficient  to  put  the 
duty  of  keeping  it  in  repair  on  the  town  so  long  as  it  is 
kept  open  as  one  of  the  public  ways  of  the  town.  In 
other  words,  it  occupies  the  position  of  one  of  the  streets 
of  the  town  as  much  so  as  if  it  were  located  in  the  busi- 
ness part  of  the  town. 

If  the  limits  of  the  town  are  too  large  for  the  busi- 
ness and  population  of  the  town  and  the  authorities 
want  to  relieve  themselves  of  the  obligation  to  keep 
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this  road,  which  now  may  be  called  a  street,  in  repair, 
they  may,  by  appropriate  action,  reduce  the  town  limits 
and  thereby  place  as  much  as  they  desire  of  this  street 
outside  the  town  limits,  thus  recommitting  it  to  the  care 
of  the  county  as  one  of  its  public  roads,  or  it  may  be 
closed  as  a  public  way  of  the  town  unless  it  is  necessary 
to  enable  the  people  of  the  county  to  go  to  and  from  the 
public  buildings  of  the  county  that  are  situated  in  the 
town. 

We  think  this  case  is  controlled  by  the  opinion  of 
this  court  in  Board  of  Council  of  Danville  v.  Fiscal  Court 
of  Boyle  County,  106  Ky.,  608,  and  by  the  opinion  in 
Nelson  County  v.  City  of  Bardstown,  124  Ky.,  636. 

Wherefore,  the  judgment,  holding  that  it  was  the 
duty  of  the  county  to  maintain  this  road,  is  reversed, 
with  directions  to  enter  a  judgment  in  conformity  with 
this  opinion. 


.    Gemert,  et  aL  v.  StraeflFer's  Executor,  et  aL 

(Decided  February  9,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Fourth  Division). 

1.  WUlfl — Contest—Preliminary  Proof  for  Propounders — ^Burden  of 
Proof. — ^When  the  propounders  of  a  wiU  have  proven  the  due  ex- 
ecution of  a  paper  not  irrational  in  its  provisions  nor  inconsistent 
in  its  structure,  language  or  details  with  the  sanity  of  the  testa- 
tor, they  may  rest  their  case  without  introducing  any  evidence 
as  to  the  soundness  of  mind  of  the  testator;  but  if  the  will  is  so 
irrational  or  inconsistent  as  to  be  incompatible  with  soundness 
of  mind,  the  introduction  of  some  evidence  of  mental  capacity  is 
necessary  in  the  preliminary  proof  for  the  propounders. 

2^  WUls—Contest — ^Burden  of  Proof — ^Introduction  of  Evidence. — 
When  the  propounders  have  shown  the  statutory  execution  of  the 
paper  and  also  the  soundness  of  mind  of  the  testator,  when  the 
appearance  of  the  paper  makes  necessary  evidence  of  this 
character,  they  may  rest  their  case  and  the  burden  of  proving  that 
the  testator  was  of  unsound  mind  when  he  executed  the  paper, 
or  that  its  execution  was  procured  by  undue  influence,  shifts  to 
the  contestants,  and  after  they  have  concluded  their  evidence  the 
propounders  may  introduce  further  evidence  in  contradiction  or 
rebuttal  of  the  evidence  offered  by  the  contestants. 

3.  Wills — Contest — Instruction  as  to  Execution  of  Paper. — ^An  in- 
struction telling  the  jury  that  they  should  find  the  paper  to  be 
the  will  unless  they  believed  that  when  it  was  ''signed"  by  the 
testator  he  was  of  unsound  mind  or  under  undue  influence,  was  not 
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prejudicial  in  this  case;  but  it  is  better  practice  to  use  the  word 
"executed"  in  place  of  the  word  "signed/* 

4,  Wills — Contest — ^Evidence. — ^In  a  will  contest  it  was  not  error  to 
exclude  evidence  tending  to  show  a  parol  agreement  bj  which 
the  testator  promised  to  give  to  the  contestants  certain  property, 
when  it  appeared  that  subsequent  to  this  parol  arrangement  a 
deed  was  made  conveying  to  him  the  property  without  any  limi- 
tations or  restrictions. 

5.  Verdict — Right  of  Court  to  Make  or  Direct  Correction  of  Defec- 
tive.— It  is  usual  and  proper  when  a  Jury  has  returned  a  verdict 
thai  is  merely  defective  in  form  for  the  court  to  send  them  back 
to  their  room  so  that  they  may  correct  it,  or  the  Judge  may.  If 
the  verdict  is  a  "substantial  response  to  the  issues,  correct  in- 
formalities in  it. 

R.  C.  KINKEAD  for  appellants. 

J.  M.  CHILTON  and  THOS.  J.  KNIGHT  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Cabboll — Affinning. 

This  is  a  will  contest  prosecuted  by  the  four  ap- 
pellants, daughters  of  George  Straeffer,  deceased,  for 
the  purpose  of  having  it  adjudged  that  a  paper  pro- 
bated in  the  Jefferson  County  Court  was  not  in  fact  his 
last  will.  On  the  appeal  from  the  county  court  to  the 
circuit  court  there  was  a  trial,  which  resulted  in  a  ver- 
dict and  judgment  sustaining  the  will,  and  the  contest- 
ants are  here  as  appellants  asking  a  reversal  of  that 
judgment. 

George  Straeffer,  who,  according  to  all  the  testi- 
mony, was  a  very  excellent  man,  was  twice  married. 
His  first  wife  died  in  1895,  leaving  surviving  her  six 
children  bom  of  the  marriage  with  (Jeorge  Straeffer. 
Two  of  these  children,  on  account  of  some  property  ar- 
rangement between  themselves  and  their  father,  had  no 
interest  in  the  estate  left  by  him  at  his  death,  and  are 
not  parties  to  this  contest.  In  1901  Straeffer  married 
the  second  time,  and  died  in  the  latter  part  of  1912, 
leaving  surviving  him  his  second  wife  and  the  six  chil- 
dren of  his  first  wife. 

It  appears  that  in  1905  George  Straeffer  made  a 
will,  in  which  he  gave  to  his  wife  his  house  and  lot  sit- 
uated on  Bonnycastle  avenue,  together  with  all  of  the 
furniture  therein,  and  also  all  money  that  he  might  have 
after  the  payment  of  his  debts.  To  his  four  daughters 
he  gave  the  other  real  estate  owned  by  him,  which  con- 
sisted of  a  house  and  lot  on  Cherokee  Drive,  with  direc- 
tions that  this  property  should  be  sold  and  the  proceeds 
be  divided  between  his  daughters. 
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In  1910  he  made  a  codicil,  in  which  he  directed  that 
his  wife  should  have  the  rent  of  the  house  on  Cherokee 
Drive  until  it  was  sold,  and  also  $500  out  of  the  pro- 
ceeds of  its  sale.  On  November  18,  1912,  he' made  an- 
other codicil,  in  which,  after  reciting  that  he  had  sold 
the  property  on  Cherokee  Drive,  he  gave  to  three  of  his 
daughters,  who  were  married,  $100  each,  and  to  his  un- 
married daughter  $300.  All  the  remainder  of  his  prop- 
•  erty,  real  and  personal,  he  gave  to  his  wife. 

At  the  time  of  his  death  he  owned  the  house  and  lot 
on  Bonnycastle  avenue,  worth  about  $3,200,  and  some 
$3,300  in  personal  estate,  subject,  of  course,  to  the  pay- 
ment of  funeral  expenses,  cost  of  administration,  and 
the  $600  devised  to  his  daughters. 

It  appears  that  some  time  previous  to  his  death,  and 
after  selling  the  Cherokee  Drive  property,  he  gave  to 
Ms  wife  $2,100  out  of  the  proceeds  of  this  property.  So 
that  the  amount  of  estate  she  received  from  him  in  the 
way  of  this  gift  and  under  his  will  amounts  to  some- 
thing over  eight  thousand  dollars. 

The  contest  was  directed  to  the  codicil  made  in  No- 
vember, 1912,  and  this  was  attacked  on  the  grounds  that 
it  was  procured  by  the  undue  influence  of  his  wife,  and 
that  the  testator  was  mentally  incapable  of  making  at 
that  time  a  disposition  of  his  property.  It  is  not  seri- 
ously insisted  by  counsel  for  the  contestants  that  there 
was  not  sufficient  evidence  to  sustain  the  finding  of  the 
jury  that  the  testator  was  capable  of  making  this  cod- 
icil and  was  not  unduly  influenced  in  its  execution,  but 
it  is  earnestly  insisted  that,  on  account  of  errors  of  law 
committed  by  the  trial  court,  the  judgment  should  be 
reversed. 

The  first  error  assigned  is  the  failure  of  the  trial 
court  to  sustain  a  motion  for  a  peremptory  instruction 
after  the  propounders  of  the  wUl  had  rested  on  their 
preliminary  evidence.  It  appears  that  the  propounders, 
after  introducing  the  will  and  proving  its  execution  in 
accordance  with  the  statute,  rested  without  offering  any 
evidence  showing  the  mental  condition  of  the  testator 
at  the  time  the  will  was  executed,  and  it  is  the  conten- 
tion of  counsel  for  the  contestants  that  the  preliminary 
burden  of  proof  was  on  the  propounders,  not  only  to 
show  the  due  execution  of  the  paper,  but  the  soundness 
of  mind  of  the  testator  at  the  time  he  executed  it. 

In  Milton  v.  Hunter,  13  Bush,  163,  the  court,  in  con- 
sidering this  exact  question,  said : 
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**When  the  propounders  of  a  will  have  proven  the 
due  execution  of  a  paper  not  irrational  in  its  provisions 
nor  inconsistent  in  its  structure,  language,  or  details 
with  the  sanity  of  the  testator,  the  presumption  of  law 
makes  out  for  them  a  prima  facie  case,  and  the  burden 
of  showing  that  the  testator  was  not  in  fact  of  sound 
and  disposing  mind  and  memory  at  the  time  of  the  exe- 
cution of  the  will  is  shifted  upon  the  contestants.  •  •  • 
The  propounders  may,  if  they  see  proper,  rest  their 
case  on  the  statutory  proof  of  due  execution,  and,  if 
the  will  be  rational,  and  the  contestants  introduce  no 
proof  tending  to  rebut  the  presumption  of  sanity  on  the 
part-  of  the  testator,  the  issue  raised  on  this  question 
by  the  law  will  usually  be  decided  in  their  favor.  It  is 
usual  and  proper  to  interrogate  the  subscribing  wit- 
nesses on  this  subject,  and  while  this  may  be  done  with- 
out subjecting  the  propounders  to  the  necessity  of  in- 
troducing all  their  proof  in  advance  of  an  attack  by  the 
contestants,  it  is  not  absolutely  essential  in  all  cases; 
and  when  there  is  no  proof  on  the  question  of  sanity, 
or  where  the  evidence  leaves  that  question  in  doubt,  the 
jury  may  resolve  that  doubt  by  acting  on  the  legal  pre- 
sumption.^' 

This  practice  was  followed  and  approved  in  Flood 
V.  Pragoflf,  79  Ky.,  607;  Fee  v.  Taylor,  83  Ky.,  259; 
Woodford  v.  Budkner,  111  Ky.,  241 ;  Bottom  v.  !l^ttom, 
32  Ky.  L.  R.,  494;  Henning  v.  Stevenson,  118  Ky.,  319; 
Watson  V.  Watson,  137  Ky.,  25,  and  perhaps  other 
cases.  So  that  it  may  now  be  regarded  as  a  closed 
question  that  when  the  propounders  have  proven  the 
statutory  execution  of  the  will  they  may  rest  their  case 
without  then  oflfering  any  evidence  of  the  soundness  of 
mind  of  the  testator  at  the  time  he  executed  the  paper, 
unless  it  be  that  the  paper,  on  its  face,  shows  that  it  is 
so  irrational,  or  its  provisions  so  inconsistent,  or  its 
structure,  language  or  details  so  incompatible  with 
soundness  of  mind,  as  to  make  necessary  the  introduc- 
tion of  some  evidence  of  mental  capacity.  When  a  pa- 
per of  this  character  is  offered  by  the  propounders  they 
should,  in  addition  to  proving  its  statutory  execution, 
introduce  some  evidence  of  the  soundness  of  mind  of 
the  testator  at  the  time  of  its  execution. 

The  propounders  may,  however,  if  they  desire,  in- 
troduce preliminary  evidence  of  the  soundness  of  mind 
of  the  testator,  although  this   is   not  necessary   except 
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when  the  will  itself  falls  within  the  description  above 
referred  to.  When  the  proponnders  have  shown  the 
statutory  execution  of  the  paper,  and  also  the  sound- 
ness of  mind  of  the  testator  when  the  appearance  of  the 
paper  makes  necessary  evidence  of  this  character,  they 
may  then  .rest  their  case,  and  the  burden  of  proving  that 
the  testator  was  of  unsound  mind  when  he  executed  the 
paper,  or  that  its  execution  was  procured  by  undue  in- 
fluence, shifts  to  the  contestants,  and  they  must  then 
introduce  their  evidence,  and  after  they  have  concluded 
their  evidence,  the  proponnders  may  then  introduce 
further  evidence  in  rebuttal  or  contradiction  of  the  evi- 
dence offered  by  the  contestants. 

It  may  here  be  observed  that  some  confusion  has 
crept  into  the  practice  as  to  the  suflSciency  of  the  pre- 
liminary proof  by  the  proponnders  growing  out  of  a 
reference  in  Bramel  v.  Bramel,  101  Ky.,  64,  to  a  state- 
ment in  Johnson  v.  Stivers,  95  Ky.,  128.  In  the  John- 
son case  the  court  said:  **The  burden  was  on  the  pro- 
pounders  to  show,  by  a  preponderance  of  evidence,  that 
the  testatrix  was  of  testamentary  capacity,  and  on  the 
contestants  to  show,  by  a  preponderance  of  testimony, 
that  she  was  unduly  influenced  or  coerced,  as  defined  in 
other  instructions.^*  In  the  Bramel  case,  in  speaking  of 
this  language  in  the  Johnson  case,  the  court  said  **that 
the  statement  that  the  burden  as  to  testamentary  ca- 
pacity was  on  the  proponnders,  referred  to  the  estab- 
lishment of  a  prima  facie  case.''  But  this  expression  in 
the  opinion  was  evidently  inadvertently  made,  as  the 
practice,  both  before  and  since  the  decisions  in  Johnson 
V.  Stivers  and  Bramel  v.  Bramel,  has  been  as  indicated 
in  the  cases  before  referred  to.  The  will  here  in  ques- 
tion not  being  irrational  in  its  provisions,  or  incon- 
sistent in  its  structure,  language  or  details  with  the 
sanity  of  the  testator,  the  proponnders,  in  their  pre- 
liminary proof,  had  the  right  to  rest  their  case  upon  the 
introduction  of  evidence  showing  the  statutory  execu- 
tion of  the  paper. 

Another  assigned  error  is  that  in  the  instructions 
the  court  told  the  jury  that  they  should  find  the  paper 
dated  November  18,  1912,  to  be  the  will  of  George 
Straeffer,  Sr.,  unless  they  believed  from  the  evidence 
that  **the  codicil  dated  November  18,  1912,  was  signed 
when  said  George  Straeffer,  Sr.,  was  under  undue  in- 
fluence of  some  other  person,  as  defined  in  instruction 
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number  six,  or  it  was  signed  when  he  was  not  of  sound 
mind,  as  defined  in  instruction  number  five.*' 

The  objection  to  this  instruction  is  that  it  uses  the 
word  **  signed  ^^  when,  as  said  by  counsel,  the  word  **  ex- 
ecuted'^ or  the  words  *^ attested  by  the  witnesses''  should 
have  been  used  in  place  of  the  word  ** signed."  The  un- 
contradicted evidence  shows  that  the  will  was  written 
in  the  presence  of  the  testator,  and  was  signed  by  him  a 
few  minutes  after  it  was  written,  and  his  signature  ac- 
knowledged by  him  in  the  presence  of  witnesses  within 
an  hour  after  it  was  made,  and  that  it  was  attested  by 
the  witnesses  at  the  time  of  its  acknowledgment  by  the 
testator  in  their  presence.  So  that  the  writing  of  the 
paper,  the  signing  by  the  testator  and  the  attesting  by 
the  witnesses  may  be  treated  as  one  act,  and,  therefore, 
in  no  event  could  the  use  of  the  word  ''signed"  in  this 
case  have  been  misleading  or  improper. 

Section  4828  of  the  Kentucky  Statutes  provides  that: 
**No  will  shall  be  valid  unless  it  is  in  writing,  with 
the  name  of  the  testator  subscribed  thereto  by  himself, 
or  by  some  other  person  in  his  presence  and  by  his 
direction;  and,  moreover,  if  not  wholly  written  by  the 
testator,  the  subscription  shall  be  made  or  the  will  ac- 
knowledged by  him  in  the  presence  of  at  least  two  cred- 
ible witnesses,  who  shall  subscribe  the  will  with  their 
names  in  the  presence  of  the  testator." 

It  will,  therefore,  be  seen  that  when  the  paper  is  not 
wholly  written  by  the  testator  his  signature  must  be 
made  or  the  will  acknowledged  by  him  in  the  presence 
of  two  witnesses,  so  that  when  the  paper  is  not  wholly 
written  by  the  testator,  the  fact  that  he  signs  it  is  not 
suJB5cient  to  establish  its  execution  as  a  will  unless  it  be 
attested  in  the  manner  provided  by  the  statute.  In  other 
words,  a  will  is  not  executed  unless  the  paper  conforms 
to  the  statute,  and,  therefore,  we  think  it  the  proper 
practice  to  use  the  word  ** executed"  in  place  of  the 
word  ** signed,"  and  generally  this  is  the  practice 
adopted  by  the  circuit  judges  of  the  State:  Hobson, 
Blain  &  Caldwell  on  Instructions,  Section  629. 

Another  error  complained  of  is  the  action  of  the 
trial  court  in  excluding  from  the  jury  evidence  of  a  parol 
agreement  claimed  to  have  been  entered  into  between 
George  Straeffer  and  his  children,  shortly  after  the 
death  of  his  first  wife,  at  a  time  when  there  was  a  di- 
vision of  the  real  estate  of  his  first  wife  between  the 
husband  and  the  children. 
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The  evidence  excluded  was  to  the  effect  that,  in  con- 
sideration of  the  conveyance  by  the  children  to  George 
Straeffer,  he  agreed  that  he  would  will  to  his  four 
daughters  the  house  and  lot  on  Cherokee  Drive,  or  give 
to  them  its  value  if  he  sold  it.  Subsequent  to  this  al- 
leged parol  agreement,  and  for  the  purpose  of  settling 
the  estate  of  their  mother,  all  of  the  children,  as  well  as 
George  Straeffer,  their  father,  joined  in  an  inter  partes 
deed  conveying  to  each  of  them  in  fee  simple,  and  with- 
out any  att^hed  agreement,  certain  describee  property, 
a  part  of  which  was  this  house  and  lot  on  Cherokee 
Drive.  The  trial  court,  in  excluding  the  evidence  re- 
ferred to,  ruled  that  the  previous  parol  agreement  be- 
tween the  parties  was  merged  in  the  deed,  and  we  do 
not  think  this  ruling  was  error.  Looking  at  the  matter 
from  another  aspect,  this  alleged  parol  agreement  was 
made  so  many  years  before  the  execution  of  the  will  in 
contest  that  it  could  not  be  said  to  have  any  controlling 
relevancy  upon  the  issues  involved  in  the  will  contest. 

The  last  ground  of  reversal  relied  on  is  that  the 
trial  court  conunitted  error  in  advising  the  jury  as  to 
the  form  of  their  verdict  It  appears  from  the  record 
that  the  jury  returned  a  verdict  reading,  '*We,  the  fol- 
lowing jurors,  find  for  the  defendant.^'  When  this  ver- 
dict was  returned,  the  court  stated  to  the  jury  that  it 
was  not  in  proper  form  and  they  should  return  a  ver- 
dict in  conformity  with  the  instructions,  which  advised 
them  that  if  they  believed  under  the  evidence  that  the 
papers  offered  were  the  last  will  of  George  Straeffer, 
they  should  so  find,  or  if  they  believed  that  the  paper 
dated  November  18,  1912,  was  not  his  last  will,  they 
should  so  return.  We  find  no  objection  to  this  practice. 
The  jury,  in  finding  **for  the  defendant,'^  did,  in  fact, 
find  for  the  will,  but  did  not  in  proper  form  express  their 
verdict.  It  is  usual  and  proper  when  a  jury  has  re- 
turned a  verdict  that  is  merely  defective  in  form  for 
the  court  to  send  them  back  to  their  room  so  that  they 
may  correct  it,  or  the  judge  may,  if  the  verdict  is  a  sub- 
stantial response  to  the  issues,  correct  informalities  in 
it.  Tarlton  v.  Bricoe,  1  A.  K.  Mar.,  67 ;  Worf ord  v.  Is- 
bel,  1  Bibb.,  247;  Crozier  v.  Gano,  1  Bibb.,  257;  Walter 
V.  Louisville  E.  Co.,  150  Ky.,  652;  Louisville  Water  Co. 
v.  Scholtz,  140  Ky.,  436. 

The  judgment  is  affirmed. 
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Kelly,  et  aL  V.  B<Murd  Trustees  Evarts  Graded  SciiooL 

(Decided  February  9,  1915.) 
Appeal  from  Harlan  Circuit  Court 

1.  Schools  and  School  Districts — ^Establishment  of  Graded  School 
District — ^Election  —  Advertisement  —  Hand  Bills  —  Sufficiency.  — 
Copies  of  a  newspaper  advertisement  containing  a  county  court 
order  calling  for  an  election  to  be  held  at  a  certain  Ume  and 
place  for  the  establishment  of  a  graded  school  district,  and  prop- 
erly posted  in  five  conspicuous  places  for  the  required  time,  con- 
stitute a  substantial  compliance  with  the  statute  requiring  the 
display  of  hand  bills  advertising  the  election. 

2.  Schools  and  School  Districts— Establishment  of  Graded  School 
District— Election — ^Advertisement — Hand  Bills— Not  Posted  by 
Sheriir. — ^Where  notices  of  an  election  to  establish  a  graded  school 
district  are  posted  as  required  by  the  statute,  it  is  immaterial 
that  the  sherifT  himself  does  not  post  them. 

3.  Schools  and  School  Districts — Graded  School  District— Election — 
Petition— Description  of  Boundary  Appended  After  Petition  Filed — 
EfFect. — Where  in  a  petition  for  an  election  to  estabUsh  a  graded 
school  district,  the  description  of  the  proposed  boundary  and  site 
for  the  school  house  were  appended  after  the  petition  was  filed, 
this  fact  did  not  vitiate  the  petition,  where  the  effect  of  the 
appended  descriptions  was  not  to  add  to  or  take  from  the  bound- 
aries set  out  in  the  petition,  but  merely  to  describe  with  greater 
accuracy  the  boundaries  contained  in  the  petition. 

4.  Schools  and  School  Districts — Graded  School  District— PetltioB — 
Approval  by  Trustee — Evidence. — Held  under  the  evidence  that  a 
petition  for  the  establishment  of  a  graded  school  district  was  i^ 
proved  by  the  trustee  of  the  subdistrict  affected,  in  compliance 
with  Section  4464  of  the  Kentucky  Statutes. 

6.  Schools  and  School  Districts — Graded  School  District — ^Election — 
Question  Propounded  to  Voters. — In  an  election  for  the  establish- 
ment of  a  graded  school  district,  held,  under  the  evidence,  that 
the  question  "Are  you  for  or  against  the  graded  common  school 
tax?"  was  properly  propounded  to  each  of  the  voters. 

J.  S.  FORESTER  for  appellants. 

!         LETWIS  &  POPE  and  J.  G.  FORESTER  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

Plaintiffs,  W.  B.  Kelly  and  others,  brought  this  ac- 
tion against  the  trustees  of  Evarts  Common  Graded 
School  District  to  enjoin  the  collection  of  taxes  on  the 
ground    that   the    district  was  not  legally  established. 
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The  trial  court  denied  them  the  relief  sought,  and  they 
appeal 

It  appears  that  on  April  6,  1914,  fourteen  legal 
voters  and  taxpayers  of  the  Evarts  Common  School  Dis- 
trict, Educational  Division  No.  2,  Sub-district  No.  3,  of 
Harlan  county,  filed  with  the  county  judge  a  petition 
asking  him  to  spread  an  order  on  his  order  book  direct- 
ing the  sheriff  to  hold  an  election  to  establish  a  graded 
school  district  with  the  same  boundary  as  the  common 
school  sub-district  and  with  the  same  site  for  the  school 
building.    On  the  face  of  the  petition  is  the  following: 

*'We  hereby  approve  of  the  petition  herein  to  estab- 
lish a  graded  school  at  Yocums  Creek,  this  Mch.  28, 1914. 

(Signed)  **W.  L.  Bailey,  Chairman, 

**J.  S.  McKnight,  Secty., 
"J.  H.  MmDLBTON,  Trustee." 

Appended  to  the  petition  is  an  accurate  description 
of  the  site  on  which  the  school  building  was  to  be  lo- 
cated, and  an  accurate  description  of  the  proposed  graded 
school  district.  At  the  next  regular  term  of  the  county 
court  an  order  was  entered  directing  the  sheriff  to  cause 
an  election  to  be  held  in  said  proposed  district  on  Sat- 
urday, June  13,  1914,  for  the  purpose  of  taking  the 
sense  of  the  legal  white  voters  on  the  proposition 
whether  or  not  they  would  vote  an  annual  tax  of  twenty 
cents  on  each  $100  worth  of  property  in  said  boundary 
belon^ng  to  the  white  voters  or  other  white  property- 
holders,  and  a  poll  tax  of  one  dollar  on  each  white  male 
inhabitant  in  said  proposed  district  over  the  age  of 
twenty-one  years,  for  the  purpose  of  maintaining  a 
graded  school  in  said  district,  and  for  the  purpose  of 
erecting,  purchasing  and  maintaining  suitable  buildings 
tnerefpr.  The  order  further  provided  that  the  sheriff 
should  appoint  a  judge  and  clerk  to  hold  said  election, 
and  should  certify  the  result  thereof  to  the  county  board 
of  election  commissioners,  who  were  directed  to  canvass 
same  and  certify  the  result  to  the  court.  The  sheriff 
was  also  directed  to  publish  the  order  in  the  Harlan 
Enterprise,  a  weekly  newspaper  published  in  Harlan, 
Kentucky,  at  least  twenty  days  before  the  date  of  the 
election,  and  also  to  advertise  the  election  by  written  or 
printed  handbills  posted  in  five  conspicuous  places  in 
said  district  for  at  least  twenty  days  before  the  election. 

A  certified  copy  of  the  order  was  given  to  the  sheriff 
by  the  county  court  clerk,  and  the  sheriff  immediately 
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caused  it  to  be  published  in  the  Harlan  Enterprise,  as 
required  by  law.  The  sheriff  further  clipped  five  copies 
of  the  printed  order  from  the  Harlan  Enterprise,  and 
had  these  posted  in  five  conspicuous  places  in  the  dis- 
trict for  the  required  time.  The  election  was  held  at 
the  Evarts  school  house  in  the  proposed  district  on  the 
day  provided  in  the  order.  Fifty-six  legal  votes  were 
cast  in  favor  of  the  tax  and  eighteen  against  it  The 
returns  of  the  election  were  canvassed  by  the  county 
election  commissioners,  and  the  result  certified  as  re- 
quired by  the  statute. 

1.  It  is  insisted  that  the  election  wa^  not  duly  ad- 
vertised because  the  alleged  handbills  were  not  sufficient 
and  were  not  posted  by  the  sheriff  or  any  of  his  deputies. 
A  handbill  is  simply  a  written  or  printed  notice  dis- 
played to  inform  those  concerned  of  something  to  be 
d^one.  The  statute  only  requires  a  written  or  printed 
handbill.  We,  therefore,  conclude  that  copies  of  an  ad- 
vertisement containing  the  county  court  order  calling 
for  an  election  to  be  held  at  a  certain  time  and  place  in 
the  proposed  district,  and  properly  posted  in  five  con- 
spicuous places  for  the  required  time,  constituted  a  sub- 
stantial compliance  with  tiie  statute.  Nor  do  we  think 
there  is  any  merit  in  the  contention  that  the  sheriff  him- 
self did  not  post  the  notices.  It  is  true  that  in  advertise- 
ments of  sales  by  the  master  commissioner  this  court 
has  expressed  its  disapproval  of  the  commissioner's  em- 
ploying others  to  post  notices  of  sales,  but  the  reason 
for  that  is  that  the  commissioner  is  required  to  report 
that  he  advertised  the  sale,  which  he  could  not  properly 
do  if  the  matter  were  entrusted  to  others.  In  the  case 
of  school  elections  the  statute  merely  provides  that  the 
sheriff  or  other  officer  shall  have  the  notices  posted.  He 
is  riot  required  to  report  that  he  has  done  so.  In  this 
case  the  evidence  conclusively  shows  that  the  notices 
were  posted  in  five  conspicuous  places,  and  the  fact  that 
the  sheriff  himself  did  not  post  tiiem  cannot  be  regarded 
as  material;  especially  in  view  of  the  fact  that  a  very 
large  vote  was  cast  at  the  election,  and  it  does  not  ap- 
pear that  any  voter  was  prevented  from  voting  because 
he  was  not  notified  of  the  time  and  place  for  holding  the 
election. 

2.  The  petition  asking  for  the  election  is  attacked 
on  the  ground  that  the  description  of  the  proposed 
boundary  and  of  the  proposed  school  house  site  was  ap- 
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pended  to  the  petition  after  it  had  been  signed  and  filed 
with  the  comity  court  If  the  description  so  appended 
had  in  anywise  changed  the  boundary  of  the  proposed 
district  or  of  the  school  house  site,  there  might  be  some 
merit  in  this  contention.  As  a  matter  of  fact,  however, 
the  petition  itself  asked  for  the  establishment  of  a  graded 
school  district  with  the  same  boundary  as  the  old  com- 
mon school  sub-district,  and  with  the  same  school  house 
site  as  theretofore  existed.  The  appended  descriptions 
simply  described  by  metes  and  bounds  the  old  bounda- 
ries of  the  existing  common  school  sub-district,  and  of 
the  school  house  site.  The  effect  was  not  to  add  to  or 
take  from  the  boundaries  set  out  in  the  petition,  but 
merely  to  describe  with  greater  accuracy  the  boundaries 
contained  in  the  petition.  That  being  true,  the  fact 
that  these  descriptions  were  appended  after  the  peti- 
tion was  signed  and  filed  did  not  vitiate  the  i)etition. 

3.  The  statute  requires  that  the  petition  for  the 
establishment  of  a  graded  school  district  shall  be  ap- 
proved by  the  trustee  of  each  sub-district  affected.  Ken- 
tucky Statutes,  Section  4464.  The  contention  is  made 
that  this  provision  of  the  statute  was  not  complied  with. 
The  petition,  which  is  now  before  us,  shows  that  after 
the  words  **we  hereby  approve  of  the  petition  herein 
to  establish  a  graded  school  at  Yocums  Creek,  this  Mch. 
28,  1914,*'  occurs  the  following  signature:  **  J.  H.  Mid- 
dleton,  Trustee. '*  The  record  shows  that  Middleton 
was  the  trustee  of  the  sub-district  affected.  Middleton 
says  that  he  has  no  recollection  of  having  signed  the 
petition.  The  man  who  prepared  the  petition  says  that 
he  was  present  and  saw  Middleton  sign  it.  It  also  ap- 
pears that  Middleton  took  an  active  interest  in  favor 
of  the  proposed  graded  school  district.  On  these  facts 
we  are  not  disposed  to  reverse  the  trial  court  and  hold 
that  the  petition  was  not  approved  by  Middleton. 

4.  It  is  next  insisted  that  Section  4467  of  the  Ken- 
tucky Statutes  was  not  complied  with,  in  that  the  ques- 
tion, **Are  you  for  or  against  the  graded  common  school 
taxf  was  not  properly  propounded  to  the  voters.  We 
have  not  been  cited  to  any  evidence  in  the  record  tending 
to  establish  this  fact;  on  the  contrary,  the  judge  of  the 
election  and  many  witnesses  testified  that  the  question 
was  properly  propounded  to  each  of  the  voters.  On  the 
whole,  we  cnclude  that  in  the  proceedings  leading  up 
to  and  following  the  election,  and  in  the  conduct  of  the 
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election  itself,  there  was  a  substantial  complianoe  with 
the  statute,  and  that  the  chancellor  properly  refused  to 
enjoin  the  collection  of  the  tax. 
Judgment  affirmed. 


Goff ,  et  aL  V.  Daniek. 

^  (Decided  February  10,  1916^.) 

Appeal  from  Pike  Circuit  Court. 

1.  Fraudulent  ConveyanceB — Conveyance  by  Husband  to  Wife^ 
Question  of  Fraud.— The  question  whether  a  yoluntary  conTeyanoe 
from  a  husband  to  his  wife  is  fraudulent,  is  not  to  be  determined 
from  the  mere  fact  that  the  husband  was  indebted  at  the  time, 
but  from  all  the  circumstances  of  the  case;  and  if  the  circum- 
stances do  not  establish  fraud,  the  conveyance  is  deemed  to  be 
above  exception. 

2.  Husband  and  Wife — Conveyance  by  Husband  to  Wife — ^When 
Court  of  Equity  Will  Approve. — ^If  a  court  of  equity  would  have 
required  a  husband  to  convey  to  his  wife  land  which  was 
bought  with  her  money  and  conveyed  to  him  by  mistake,  it  will 
approve  a  conveyance  of  said  land  which  he  voluntarily  made  to 
his  wife. 

3.  Fraudulent  Conveyances. — As  to  subsequent  creditors  a  convey- 
ance is  not  fraudulent  merely  because  it  is  voluntary. 

J.  M.  ROBERSON  and  R.  H.  COOPER  for  appellants. 

C.  M.  WHITT  for  appellee. 

Opinion  of  the  Court  by  Chief  Justicb  Milljsb — 
Eeversing. 

The  appellants,  W.  T.  Goflf  and  Nancy  Goff,  are  hus- 
band and  wife.  Li  the  spring  of  1910  W.  T.  QtoS  be- 
came indebted  to  appellee,  Daniels,  in  the  sum  of  $84.75, 
for  which  amount  Daniels  obtained  a  judgment  against 
Goflf  on  April  21,  1911.  An  execution  having  been  is- 
sued upon  the  judgment  and  returned  **no  property 
found,''  Daniels  filed  this  creditor's  bill  in  the  Pike  Cir- 
cuit Court  on  May  25,  1912,  to  set  aside  as  fraudulent 
a  deed  of  March  7,  1912,  by  which  W.  T.  Goff  conveyed 
to  his  wife,  Nancy,  a  small  tract  of  land  on  Pond  Creek, 
in  Pike  county.  The  action  was  brought  under  Section 
1906  of  the  Kentucky  Statutes,  which  reads  as  follows: 
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**  Every  gift,  conveyance,  assignment  or  transfer  of 
or  charge  upon,  any  estate,  real  or  personal,  or  right  or 
thing  in  action,  or  any  rent  or  profit  thereof,  made  with 
the  intent  to  delay,  hinder  or  defraud  creditors,  pur- 
chasers or  other  persons,  and  every  bond  or  other  evi- 
dence of  debt  given,  action  commenced,  or  judgment 
suffered,  with  like  intent,  shall  be  void,  as  against  such 
creditors,  purchasers  and  other  persons.  This  section 
shall  not  affect  the  title  of  a  purchaser  for  valuable  con- 
sideration, unless  it  appear  that  he  had  no  Ice  of  the 
fraudulent  intent  of  his  immediate  grantor  or  of  the 
fraud  rendering  void  the  title  of  such  grantor/' 

The  answer  denied  the  charge  of  fraud  and  aflSrm- 
atively  alleged  that  the  land  in  question  really  belonged 
to  Nancy;  that  she  had  paid  for  it  with  her  own  money; 
and  that  the  title  had  been  taken  to  her  husband  through 
a  mistake  of  the  draughtsman  who  drew  the  deed. 

The  chancellor  granted  the  prayer  of  the  petition, 
and  subjected  the  lands  to  the  payment  of  Daniels*  debt; 
and  from  that  judgment  Nancy  Goff  and  W.  T.  Goff  ap- 
peal. 

Nancy  Goff  explains  the  transaction  by  which  the 
land  was  conveyed  to  her  by  her  husband  as  follows : 

On  July  21, 1904,  she  bought  from  a  mining  company 
in  West  Virginia  certain  property  in  Williamson,  West 
Virginia,  for  which  she  paid  $1,250.00,  taking  the  title 
to  herself  as  her  separate  estate;  that  this  property 
greatly  enhanced  in  value,  and  was  sold  by  Nancy  on 
March  7,  1908,  to  Alice  Moore  and  others,  for  $2,800.00. 
On  October  27,  1910,  Vicy  Goff,  the  mother  of  W.  T. 
Goff,  aod  Nancy  Goff  bought  the  land  here  in  question 
from  Clelland  Davis  for  $500.00,  Vicy  Goff  furnishing 
one-half  of  the  money.  Nancy  Goff  testified  that  she 
bought  and  paid  for  the  other  half  interest  with  a  part 
of  her  own  money  received  from  the  Moore  heirs,  as 
above  stated;  that,  in  making  the  purchase,  her  hus- 
band, W.  T.  Goff,  acted  as  her  agent;  that  she  furnished 
him  the  money  to  pay  her  half  of  the  purchase  price; 
but  that  by  mistake  Davis  drew  the  deed  to  Vicy  Goff 
and  W.  T.  Goff,  the  persons  with  whom  he  traded. 

This  mistake  is  explained  by  the  fact  that  W.  T.  Goff 
was  not  present  when  the  deed  was  drawn  and  deliv- 
ered to  his  mother,  and  that  it  was  recorded  before 
Nancy  Goff  discovered  the  mistake.  Nancy  repeatedly 
demanded  of  her  husband  that  he  correct  the  deed  by 

Digitized  by  VjOOQIC 


618  KENTUCKY  REPORTS.  [Vol.  162. 

conveying  the  land  to  her;  and  this  he  finally  did  on 
March  7,  1912.  This  version  of  the  transaction  as  to 
how  the  mistake  was  nrade  and  finally  corrected  is  sus- 
tained by  the  testimony  of  W.  T.  Groff  and  Nancy  GofF. 
They  are  corroborated  to  some  extent  by  Davis,  and  are 
not  contradicted  by  anybody. 

The  case,  therefore,  stands  solely  upon  the  testi- 
mony of  W.  T.  Goff  and  Nancy  Goflf ;  and  ds  they  show 
that  Nancy  Goflf  had  the  means  with  which  to  buy  the 
land  in  (juestion,  and  furnished  it  to  her  husband  for 
that  purpose ;  and  that  the  title  was  taken  in  the  name 
of  W.  T.  Goff  by  mistake,  it  becomes  our  duty  to  apply 
the  law  under  these  established  facts  and  protect  the 
interest  of  the  wife  by  approving  the  transfer  of  his 
wife's  property  to  her,  if  the  land  should  have  been  con- 
veyed to  her  originally. 

This  is  not  the  usual  and  ordinary  case  contemplated 
by  the  statute  where  an  insolvent  debtor  conveys  his 
land  to  his  wife,  without  consideration.  On  the  con- 
trary, it  is  a  case  where  the  wife's  property  was,  by  mis- 
take, conveyed  to  her  husband  without  consideration,  and 
there  is  an  attempt  to  subject  it  to  the  payment  of  his 
debt 

In  speaking  of  a  voluntary  conveyance  to  a  wife  or 
child,  in  Du'hme  v.  Young,  3  Bush,  350,  this  court  said : 

**The  question,  whether  it  is  fraudulent  or  not,  is  to 
be  ascertained,  not  from  the  mere  fact  of  indebtment  at 
the  time,  but  from  all  the  circumstances  of  the  ease ;  and 
if  the  circumstances  do  not  establish  fraud,  the  volun- 
tary conveyance  is  deemed  to  be  above  all  exception.*' 

This  case  is  in  its  essential  features  similar  to  Tay- 
lor V.  Cooley,  20  Ky.  L.  R.,  1365,  49  S.  W.,  335,  where 
it  was  said: 

''It  may  be  true  that  S.  W.  Cooley  transferred  to 
his  wife  some  of  the  property  in  question,  but  the  same 
appears  to  have  been  in  accordance  with  an  agreement 
between  them  that  the  same  should  be  done  on  account 
of  large  gums  of  money  received  and  used  by  S.  W. 
Cooley,  which  was  in  fact  money  or  property  inherited 
by  his  wife  from  her  father,  or  other  relatives,  and  it 
does  not  appear  that  such  transfer  was  in  fraud  of  any 
creditor,  or  that  such  transfer  tended  to  mislead  or 
defraud  any  of  the  creditors  of  S.  W.  Cooley." 

Likewise,  in  McCandless  v.  Rea,  21  Ky.  L.  R.,  1687, 
56  S.  W.,  10,  a  husband  who  had  received  a  sum  of  monev 
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from  his  wife's  father,  conveyed  real  estate  to  his  wife 
pursuant  to  his  promise  to  secure  the  money  to  her  ben- 
efit, and  the  court  declined  to  set  aside  the  conveyance 
as  fraudulent  as  against  the  husband's  creditors. 

In  Campbell  v.  Campbell's  Trustee,  79  Ky.,  395,  as 
here,  the  husband  bought  land  with  his  wife's  money 
and  took  the  title  to  himself  without  her  knowledge  or 
consent,  and  subsequently  conveyed  the  land  to  his  wife. 
In  a  suit  by  his  creditors  to  subject  the  land  to  the  pay- 
ment of  his  debts  the  court  said : 

**It  appears  that  the  husband  did  not  pay  any  part 
of  the  $7,800,  but  the  whole  of  that  sum  was  paid  by 
his  wife  with  the  proceeds  of  her  land  and  distributable 
share.  It,  therefore,  follows  that  her  equity  is  superior 
to  the  equity  of  his  creditors,  and  unless  some  inexorable 
legal  m^e  can  be  interposed  to  defeat  her  claim  to  the 
131  acres  of  land,  justice  demands  that  it  should  not  be 
taken  from  her  for  their  benefit. 

**She  neither  consented  nor  acquiesced  in  making  the 
title  to  her  husband,  and  her  conduct  is  without  fraud, 
and  free  from  any  just  suspicion  of  dishonesty. 

**And  this  court  has  held,  in  the  case  of  Miller  and 
Wife  V.  Edwards,  &c.,  7  Bush,  397,  the  facts  of  which 
are  analogous  to  this  case,  that  ^such  a  contract  as  that 
made  with  her  husband  before  her  land  was  sold  is  valid 
and  enforceable  as  between  the  parties  to  it,  as  a  prudent 
mode  of  preserving  her  estate  against  his  improvidence 
or  capricious  power.' 

**Thi8  principle  of  law  seemed  to  be  so  well  estab- 
lished that  the  court  said  in  that  case,  it  *now  requires 
no  citation  of  authorities  in  its  support'  " 

The  principle  above  announced  is  recognized  in  Doty 
V.  Louisville  Banking  Co.,  10  Kf.  L.  R.,  899,  11  S.  W., 
78;  Darling  v.  Hanks,  21  Ky.  L.  R.,  147,  42  S.  W.,  1130, 
51  S.  W.,  792;  Trosper  v.  ColUns,  25  Ky.  L.  R.,  115,  74 
S.  W.,  710;  and  in  other  eases. 

A  court  of  equity  would  have  required  W.  T.  Goff 
to  do  this  at  any  time  at  the  suit  of  his  wife,  upon  the 
facts  shown  in  this  record ;  and  if  the  chancellor  would 
have  required  him  to  make  the  transfer  amder  the  cir- 
cumstances, it  will  approve  that  whicjh  he  did  volun- 
tarily. 

Furthermore,  it  will  be  noticed  that  the  debt  of  Dan- 
iels was  created  in  the  spring  of  1910,  and  the  convey- 
ance by  Davis  to  W.  T.  Goff  was  not  made  until  October 
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27th  of  that  year.  So,  it  cannot  be  said  that  Daniels 
gave  credit  to  W.  T.  Goff  upon  the  faith  of  his  ownership 
of  the  land  in  question.  As  to  subsequent  creditors  a 
conveyance  is  not  fraudulent  merely  because  it  is  vol- 
untary. Duhme  v.  Young,  3  Bush,  343;  Place  v.  Rhem, 
7  Bush,  585.  As  no  fraud  has  been  shown,  but  only  an 
act  of  justice  by  W.  T.  OtoS  to  his  wife,  her  superior 
equity  should  be  protected. 

Judgment  reversed  with  instructions  to  dismiss  the 
petition  in  so  far  as  it  seeks  to  subject  the  land  of  Nancy 
Goflf. 


Bagwell  V.  Oqidandy  et  aL 

(Decided  Februair  10,  1916.) 

Appeal  from  Graves  Circuit  Court 

1.  Shrldence — ^Damages — ^Action  for  Assaiilt  Upon  Female — ^Verdict 
— In  an  action  for  assault  upon  a  female  with  intent  to  haTe  car- 
nal knowledge  of  her,  the  evidence  is  examined  and  held  suffi- 
cient to  support  the  yerdict. 

2.  Eridence — ^Witnesses. — ^Where  the  defendant  had  in  his  eyidence 
attacked  the  moral  character  of  the  plaintifT,  and  in  rebuttal  the 
plaintifT's  attorney  announced  that  he  had  some  character  wit- 
nesses to  introduce  and  the  court  said,  "let  them  be  considered 
introduced,"  the  defendant  cannot  complain  of  being  deprived 
of  the  right  to  cross-examine  such  witnesses  when  the  record 
fails  to  show  that  they  were  ever  in  fact  introduced,  or  that  any 
statement  as  to  what  their  evidence  would  be  was  submitted 
to  the  jury. 

STANFIELD  &  STANFIELD  for  appellant. 

W.  S.  POY  for  appellees. 

Opinion  of  the  Court  by  Jxtdge  Turneb — ^Affirming. 

Appellees,  busband  and  wife,  instituted  this  action 
against  appellant^  charging  an  assault  by  him  upon  the 
female  plaintiff  with  intent  to  have  carnal  knowledge  of 
her;  the  jury  returned  a  verdict  for  the  plaintiffs  for 
$500,  upon  which  judgment  was  entered,  and  the  de- 
fendant has  appealed. 

Mrs.  Copeland  testified  that  she  and  her  husband 
were  tenants  of  appellant,  and  had  been,  at  times,  for 
several  years;  that  one  morning  in  October,  1913,  ap- 
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pellant  came  to  their  home,  on  the  place,  at  a  time  when 
he  knew  her  husband  was  absent,  and  when  only  her 
three  months  old  infant  was  at  the  house  with  her,  and 
took  hold  of  her  arms  and  wrists  and  refused  to  turn 
her  loose  upon  her  frequent  demands ;  that  he  continued 
to  hold  to  her  until  her  sister-in-law  appeared  upon  the 
scene,  when  he  promptly  released  his  hold  and  left.  The 
sister-in-law  fully  corroborated  her  statements,  testify- 
ing, in  substance,  that  she  saw  appellant  have  hold  of 
Mrs.  Copeland,  heard  her  demanding  to  be  released, 
and  that. he  did  not  release  her  until  the  presence  of  the 
witness  was  discovered. 

The  defendant  testified  that  he  did  not  assault  the 
female  plaintiff;  that  he  did  not  take  hold  of  her  arms 
and  wrists,  but  admitted  that  he  was  at  the  house  at 
the  time  and  that  when  Mrs.  Copeland  showed  him  a  roll 
of  goods  which  she  had  purchased,  he  did  place  his 
hand  upon  her  hand  by  way  of  congratulating  her  on 
the  roll  of  goods  purchased. 

The  verdict,  instead  of  being  flagrantly  against  the 
evidence,  is  in  accord  with  its  weight. 

Appellant  further  introduced  witnesses  who,  more  or 
less  successfully,  impeached  the  moral  character  of  the 
female  appellee;  but,  in  rebuttal,  it  was  announced  by 
appellee  ^s  attorney  that  he  had  some  character  witnesses 
to  introduce,  when  the  court  said,  **Let  them  be  consid- 
ered introduced, '*  whereupon  the  defendant  excepted. 
But  there  is  nothing  in  the  record,  or  in  the  bill  of  ex- 
ceptions to  show  that  any  such  witnesses  were  intro- 
duced ;  that  any  statement  as  to  what  their  evidence  was 
or  would  be  was  given  to  the  jury;  what  their  names 
were,  or  whether  the  defendant  offered  to  cross-examine 
them  or  any  of  them,  or  whether  he  had  been  denied  such 
privilege. 

The  appellant  complains  bitterly  of  being  denied  the 
right  to  cross-examine  these  witnesses  when  the  record 
fails  to  disclose,  not  only  what  their  evidence  was,  but 
whether  in  fact  they  were  ever  introduced. 

Certainly,  if  the  witnesses  were  never  introduced, 
and  gave  no  testimony,  appellant  was  deprived  of  no 
right  guaranteed  to  him  by  law,  for  he  had  no  right  to 
cross-examine  them  until  they  were  introduced  and 
their  evidence  in  chief  heard. 

We  see  no  error  in  the  record  and  the  judgment  is 
a£Brmed« 
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X  D.  Bendey  v.  Ballard  &  Marring. 
X  D.  Bendey  and  Serilda  Bendey  v.  Same. 

(Decided  February  10,  1916.) 
Appeals  from  Pike  Circuit  Court. 

I  Landlord  and  Tenant — ^Fires — ^Repairs. — ^Where  there  was  no  ex- 
press covenant  on  the  part  of  the  tenant  to  repair  the  premises 

t  or  to  keep  them  In  repair,  and  the  obligation  was  to  surrender 
the  premises  at  the  end  of  the  term  in  as  good  condition  and 
order  as  they  were  at  the  time  of  the  contract,  does, not  impose 
upon  the  tenant  a  liability  to  repair  or  restore  in  the  event  of 

'  destruction  of  the  premises,  or  a  material  part  of  them,  during  the 
term,  by  fire,  unless  the  fire  was  the  result  of  default  or  negli- 
gence of  the  tenant 

J.  S.  CUNE  for  appellants. 

J.  M.  YORK  for  appellees. 

Opinion  op  the  Coubt  by  Judge  Hubt — Affirming. 

These  suits  were  instituted  in  the  Pike  Circuit 
Court;  the  one  is  that  of  J.  D.  Bentley  against  Ballard 
&  Herring,  and  the  other  that  of  J.  D.  Bentley  and  Se- 
rilda Bentiey,  his  wife,  against  Ballard  &  Herring.  These 
suits  were  consolidated  by  an  agreed  order  in  the  cir- 
cuit court  and  heard  and  tried  together.  In  the  first 
named  suit  J.  D.  Bentley  claims  tiiat,  under  a  verbal 
contract,  he  let  to  rent  to  Ballard  &  Herring  a  store 
house  and  a  portion  of  a  bam  and  some  adjacent  lands, 
and  under  the  contract  of  rentfd,  Ballard  &  Herring 
agreed  that  they  would  take  good  care  of  the  premises 
and  would  be  responsible  for  all  damages  that  might 
occur  to  him  during  their  occupancy  of  the  premises, 
and  would  leave  the  premises  at  the  end  of  their  term 
in  as  good  repair  and  condition  as  they  then  were,  and 
just  as  they  then  were ;  that  thereafter  Ballard  &  Herr- 
ing erected  at  the  rear  of  the  store  room  a  building  which 
they  used  for  a  cook  room  and  kitchen ;  that  they  negli- 
gently and  carelessly  constructed  the  cook  room,  and 
put  the  stove  pipes  through  the  roof  of  the  houise  with- 
out any  flues  in  which  to  place  the  pipes,  and  that  the 
roof  of  the  house  was  made  of  tar  paper  and  the  walls 
covered  with  paper,  and  that  the  improper  and  negli- 
gent manner  in  which  they  had  constructed  the  house 
and  located  the  stove  pipes,  and  negligent  use  of  the 
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house  and  premises,  the  cook  room  caught  on  fire  from 
said  improper  fixing  of  the  stove  pipes,  and  that  the  fire 
waa  communicated  to  another  store  house  which  appel- 
lant had  near  hy,  and  from  that  it  was  communicated  to 
the  store  house  which  he  had  rented  to  Ballard  &  Her- 
ring, and  that  it  resulted  in  all  of  the  building  being  con- 
sumed, and,  in  addition  thereto,  twenty  apple  trees  which 
grew  on  the  land  adjacent  to  the  store  building,  and  that 
said  buildings  so  consumed  were  reasonably  worth  the 
sum  of  $2,900.00,  and  that  Ballard  &  Herring  had  failed 
to  perform  and  keep  their  contract  with  him,  by  failing 
to  take  good  care  of  the  premises  leased  to  them,  which 
resulted  in  the  burning  of  the  buildings,  and  had  further 
failed  to  keep  their  contract  by  failing  to  pay  the  dam- 
ages which  happened  to  him  during  their  occupancy  of 
the  premises,  and  by  not  leaving  the  premises  in  as 
good  condition  as  they  were  at  the  time  of  the  contract, 
and  for  that  reason  asked  a  judgment  against  them  for 
the  value  of  the  store  houses  burned,  in  the  sum  of 
$2,900.00. 

In  the  suit  of  J.  D.  Bentley  and  Serilda  Bentley 
against  Ballard  &  Herring,  substantially  the  same  alle- 
gations were  made  in  the  petition  as  to  the  contract  be- 
tween J.  D.  Bentley  and  Ballard  &  Herring,  and  it  was 
further  alleged  that  Bentley  and  his  wife,  as  partners, 
were  the  owners  of  a  stock  of  goods  placed  in  a  store 
house  near  to  the  one  rented  to  Ballard  &  Herring,  and 
that  by  reason  of  the  gross  negligence  and  carelessness 
of  the  defendants  in  the  construction  of  the  cook  room, 
and  their  negligence  in  their  use  of  the  building,  that 
the  building  caught  on  fire,  as  stated  above,  and  that  the 
stock  of  goods  owned  by  them  was  consumed  by  the  fire, 
and  that  same  was  reasonably  worth  $3,000.00,  and  asked 
to  recover  a  judgment  for  that  sum  against  Ballard  & 
Herring. 

Ballard  &  Herring  filed  answer  in  each  of  these  cases, 
in  which  they  traversed  the  allegations  in  the  petitions 
regarding  the  terms  of  the  contract,  and  denied  any 
negligence  in  the  erection  or  the  use  of  the  buildings, 
and  further  plead,  that  after  they  had  erected  the  cook 
room,  that  the  plaintiff,  J.  D.  Bentley,  against  their  con- 
sent, erected  the  store  room  in  which  the  goods  were 
consumed,  upon  land  which  he  had  leased  to  them,  and 
built  his  store  house  very  close  to  their  cook  room,  and 
that  by  reason  of  that  fact  the  store  house  in  which  the 
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goods  were  kept  took  fire  and  burned,  and  communicated 
the  fire  to  the  other  store  house,  and  that  but  for  the 
fact  of  his  carelessly  and  negligently  and  wrongfully 
taking  possession  of  a  portion  of  the  land  which  he  had 
leased  to  them,  and  negligently  building  his  store  house 
near  to  said  cook  room,  neither  the  store  house  in  which 
the  goods  were  would  have  been  burned,  nor  the  one 
which  he  had  let  to  them.  The  aflSrmative  allegations  in 
these  pleadings  were  traversed,  and  upon  a  hearing  of 
the  two  suits  together,  the  jury  found  a  verdict  for  the 
defendants.  At  the  close  of  the  appellant  ^s  evidence 
the  appellees  moved  the  court  to  direct  the  jury  per- 
ijmptonly  to  find  a  verdict  for  them,  which  the  court 
overruled,  and  to  which  appellees  excepted. 

The  appellants  asked  the  court  to  give  an  instruction 
to  the  jury  which,  in  substance,  was,  that  if  the  jury 
believe  from  the  evidence  that  the  appellees  negligently 
and  carelessly  erected  a  cook  room,  and  by  reason 
thereof  said  cook  room  caught  on  fire,  and  the  fire  was 
conmofonicated  to  the  store  buildings,  and  they  were 
burned,  to  find  a  verdict  for  the  appellant,  J.  D.  Bentley, 
in  their  discretion,  not  exceeding  $2,900.00.  The  court 
refu3ed  to  give  this  instruction,  to  which  the  appellant 
excepted,  and  upon  its  own  motion  gave  instructions  A, 
one,  two,  three,  four,  five,  six  and  seven.  To  the  giving 
of  all  of  these  instructions  the  appellants  objected,  and 
their  objections  being  overruled,  took  proper  excep- 
tions. The  appellants  filed  grounds  in  each  of  these 
cases,  and  moved  the  court  to  set  aside  the  verdict  of 
the  jury,  and  to  grant  a  new  trial,  which  motion  the 
court  overruled  in  each  case,  and  the  appellants  took 
exceptions  thereto,  and  they  now  appeal  to  this  court. 

In  order  to  determine  what  the  court  should  have 
done  upon  the  trial  of  these  cases  as  regards  instructions 
to  the  jury,  it  becomes  necessary  to  m^e  a  statement  of 
what  the  evidence  conduced  to  show,  and  we  will  first 
state  the  testimony  adduced  for  the  appellants,  so  far  as 
same  may  be  necessary  for  the  purpose  in  hand. 

The  appellant,  J.  D.  Bentley,  stated  that  he  had  first 
leased  the  old  store  building  and  a  portion  of  the  bam, 
and  certain  lands  adjacent  thereto,  to  appellees  for  the 
period  of  one  year,  and  entered  into  a  written  contract 
with  them;  that  at  the  end  of  the  time  for  which  the 
property  had  been  leased  that  he  made  a  new  contract 
for  the  letting  of  these  premises  to  Ballard  &  Herring, 
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and  in  regard  to  what  the  contract  was,  which  was  ver- 
bal,  be  states  as  follows: 

**Q.  After  twelve  months  expired  was  there  another 
contract  entered  into?  A.  Mr.  Ballard  came  into  my 
store  there  and  asked  me  to  stay  longer  in  the  property, 
that  he  wasn't  done;  I  told  him  under  the  conditions  he 
couldn't  stay;  he  asked  me  why.  I  told  him  he  hadn't 
done  what  his  first  contract  said;  that  my  place  was  all 
littered  up,  and  the  barn,  I  couldn't  get  to  it  to  feed, 
and  we  had  had  a  fire  in  a  room,  and  I  didn't  know  when 
they  would  have  another  one  in  the  condition  the  cook 
room  was  in.  Q.  Tell  the  jury  if  there  was  another  con- 
tract entered  into!  A.  He  turned  around  to  Mr.  Buck- 
ner  and  told  him  to  go  ahead  and  clean  up  the  lot,  told 
him  to  fix  up  the  bam  where  the  holes  were  around  it, 
i.nd  to  dean  up  the  place  as  he  was  to  and  get  the  litter- 
ment  all  cleaned  up.  I  told  him  if  he  woulC  leave  me 
as  I  was  then  he  could  stay,  and  he  said  alright,  he  al- 
ways done  that  wherever  he  went:  he  would  leave  me 
as  I  was,  and  I  could  make  my  bill  out,  and  the  rent 
when  he  left.  *  *  *  Q.  I  believe  you  say  that  the 
written  contract  made  out  with  Ballard  &  Herring  ex- 
pired! A.  Yes,  sir;  about  the  time  it  was  out,  he  came 
in,  a  day  or  two  before  or  at  the  time,  he  came  in  the 
store  and  named  it,  and  said  he  was  going  away  about 
the  time  it  was  out,  and  told  me  he  was  going  away, 
and  that  he  wanted  to  stay  there  further  until  he  got 
done,  that  he  wasn't  done  yet.  Q.  And  he  further  said 
to  you  he  would  leave  your  property  in  as  good  shape 
as  he  found  it!  A.  I  told  him  the  conditions  he  could 
stay,  that  the  first  contract  hadn't  been  filled,  that  the 
bam  wasn't  cleaned  up;  he  says,  yes,  I  will  leave  you 
just  as  good  as  I  find  you,  I  always  do  that  wherever 
I  go.** 

On  cross-examination  the  same  witness  made  the  fol- 
lowing statements: 

**Q.  What  did  you  ask  him!  A.  Mr.  Ballard  came 
in  and  asked  me  about  staying,  and  I  told  him  the  condi- 
tions he  could  stay;  he  asked  me  why;  I  told  him  he 
hadn't  complied  with  the  first  contract  about  the  bam. 
I  oouldn't  get  to  it  to  feed  my  stock,  and  I  ooaildn't  cul 
tivate  the  land;  and  I  says,  you  have  had  one  fire  down 
there,  and  you  may  have  another  one,  this  cook  room 
may  burn  us  up  at  any  time." 
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Testifying  in  regard  to  the  first  contract  on  cross- 
examination,  J.  D.  Bentley  stated  as  follows: 

**Q.  How  did  that  description  go!  A.  He  was  to 
have  the  store  lot  and  he  was  to  have  around  the  foot 
of  the  hill  at  the  back  of  the  bottom,  and  np  the  hollow 
at  the  back  of  the  store  hooiise,  and  all  the  bam  on  the 
left;  I  just  donated  him  the  bam,  and  donated  land  to 
build  on;  would  not  charge  for  that;  he  was  to  leave  the 
buildings  and  leave  the  place  in  as  good  shape  as  he 
found  it  when  he  left.  Q.  Was  that  in  the  original  con- 
tract! A.  It  ought  to  have  been.  Q.  Was  it!  A.  That 
was  the  agreement;  I  showed  him  where  he  could  build. 
Q.  Didn't  you  tell  the  jury  while  ago  that  was  only  in 
the  new  contract  you  made  to  Mr.  Ballard!  A.  I  don't 
think  I  did.  Q.  Are  you  certain  you  didn't!  A-  I  told 
him  there  was  a  new  contract  and  how  it  was.  Q.  Did 
you  tell  the  jury  in  the  first  contract  defendants  agreed 
to  leave  the  land  just  like  they  got  it!  A.  That  was  the 
understanding  both  times,  to  leave  it  as  they  found  it. 
Q.  Both  contracts!    A.  Yes,  sir." 

The  foregoing  is  what  the  appellant  states  was  em- 
braced in  the  contract  under  which  he  let  the  store  house 
and  lands  to  the  appellees. 

From  other  evidence  given  by  him  and  his  witnesses  it 
develops  that  the  first  contract,  which  was  in  writing,  wag 
Laade  about  the  first  of  April,  and  was  to  continue  one 
year,  and  among  other  terms  of  that  contract  was  that 
all  buildings  which  the  appellees  erected  upon  the  lands, 
at  the  end  of  their  one-year  lease,  were  to  be  left  on  the 
land  by  them,  and  become  the  property  of  the  appellant, 
J.  D.  Bentley.  The  parol  contract  upon  which  he  sues, 
was  made,  as  he  testifies,  about  the  time  thnt  the  previous 
contract  expired. 

It  also  appears  that  shortly  after  appellees  took 
possession  under  their  first  contract  they  built  a  good 
many  houses  upon  the  land,  and  among  others,  between 
the  old  store  house  which  they  received  under  the  con- 
tract and  the  hill  behind  it,  and  froin  twelve  to  fifteen 
feet  from  it,  they  erected  a  building  to  be  used  as  a 
;  cook  room  and  dining  room,  and  two  other  small  rooms 
adjoining  them  to  be  used  as  sleeping  rboms. 

According  to  the  testimony  for  the  appellant,  the 
cook  room  was  covered  with  tar  paper  and  the  sides  of 
the  walls  upon  the  inside  were  covered  with  paper.  In 
this  room  were  two  stoves,  the  pipe  of  one  of  wMch  pro- 
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traded  through  the  roof  of  the  house,  and  the  pipe  of 
the  other,  according  to  appellant  and  some  of  his  wit- 
nesses, protruded  through  the  side  of  the  house,  and, 
according  to  some  other  of  his  witnesses,  went  out 
through  the  roof  of  the  house.  According  to  the  testi- 
mony for  the  appellant,  the  appellees  did  not  provide 
any  flues  in  the  cook  room  for  the  stove  pipes,  and  the 
appellant  called  attention  of  the  manager  of  the  appel- 
lees to  the  stove  pipes  and  the  want  of  flues,  and  offered 
to  furnish  brick  with  which  to  build  a  flue,  and  waiined 
the  manager  that  there  was  danger  of  the  building  tak- 
ing on  fire  on  account  of  these  flues. 

Shortly  after  making  the  first  contract  in  April  ap- 
pellant proceeded  to  build  him  another  store  house 
about  ten  feet  away  from  the  one  he  had  rented  to  the 
appellees,  and  he  testifies  that  he  had  built  the  new  store 
house  and  put  in  a  stock  of  goods  before  the  appellees 
began  to  use  the  cook  room  complained  of. 

Some  time  in  the  month  of  May,  after  the  written 
contract  for  the  rent  of  the  place  had  expired,  which 
did  so  about  the  first  of  April,  the  cook  room  caught  on 
fire  and  was  consumed.  The  fire  communicated  itself  to 
appellant's  new  store  house,  because  it  was  only  a  few 
feet  away,  and  from  it  to  appellant's  old  store  house, 
and  both  of  them  were  consumed. 

The  question  to  be  determined  is  what  liability  was 
put  upon  the  appellees  by  the  terms  of  the  parol  con- 
tract, under  which  they  were  holding  at  the  tune  of  the 
destruction  of  the  buildings  by  fire,  and  upon  which  the 
appellant  bases  his  suit.  Clearly,  appellant  could  not 
rely  upon  any  provisions  ^of  the  written  contract  as 
creating  any  liability  upon  the  appellees  for  the  loss  of 
the  properly  by  fire,  because  that  contract  had  expired 
some  time  before,  and  no  damage  had  been  incurred 
by  the  appellant  during  the  time  that  contract  was  in 
force,  either  from  the  occupancy  of  the  premises  or  by 
reason  of  the  faulty  or  negligent  manner  of  the  con- 
struction of  the  cook  room,  nor  from  any  negligent  use 
of  it  during  that  time,  because  during  the  continuance 
of  that  contract  there  was  no  loss  to  the  appellant  of  any 
kind 

It  seems,  from  the  evidence  of  the  appellant,  that  the 
appellees  had  used  the  cook  room  complained  of  for  a 
cook  room,  and  with  the  stove  pipes  situated  in  it  as  com- 
plained of,  and  with  any  defects  that  might  have  been 
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in  the  building  of  the  house,  that  might  cause  it  to  ignite 
with  fire,  for  nearly  a  year  before  the  time  that  it  was 
consumed.  Appellant  was  fully  aware  of  this  condition 
of  the  house,  and  what  it  was  used  for  during  all  of  this 
time,  because  his  evidence  discloses  that  he  went  into 
the  cook  room  to  caution  the  servants  of  the  appellees 
who  were  in  the  cook  room  doing  the  cooking,  in  re- 
gard to  the  liability  of  fire  from  it,  and  he  states  that 
he  saw  how  it  was  boalt,  and  furnished,  and  the  manner 
in  which  the  stove  pipes  were  fixed  in  the  house,  and 
with  full  knowledge  of  these  conditions,  and  that  the 
cook  room  was  to  be  used  as  theretofore,  he  relets  the 
property  to  the  appellees  for  a  longer  time,  without 
requiring  them  to  make  any  change  in  the  construction 
or  the  use  of  the  cook  room.  It  appears  that  under  the 
first  written  contract  that  at  its  expiration  this  cook  room 
became  the  property  of  the  appellant  and  he  was  at  lib- 
erty to  repair  it  and  to  change  its  construction,  if  he 
had  so  desired.  Thus,  we  have  the  appellant  knowing 
all  about  how  the  cook  room  was  constructed,  and  the 
defects  in  it  which  he  complains  of,  reletting  it  after 
several  months  of  use  by  tiie  appellees  for  the  purpose 
of  a  kitchen,  and  for  the  same  puipose  for  which  it  had 
been  theretofore  used.  It  was  in  close  proximity  to  his 
buildings,  and  he  could  not  fail  to  be  fully  aware  of  all 
of  the  dangers  arising  from  its  use  as  a  cook  room,  if 
there  was  any  such  danger,  and  we  do  not  see  how  he 
could  be  heard  to  complain  of  any  fire  which  originated 
/from  it  by  reason  of  the  manner  in  which  it  was  con- 
structed. The  only  liability  which  could  attach  to  the 
appellees  under  such  a  statement  of  facts,  so  far  as  re- 
lates to  the  destruction  of  the  buildings  by  fire  would 
be  from  their  failure  to  use  ordinary  care  in  the  use  of 
the  building  to  prevent  fire,  in  the  condition  that  it 
then  was. 

In  24  Cyc,  1089,  the  following  rule  is  laid  down  as 
applying  to  such  contracts  as  appellant  testifies  he  had 
with  the  appellees:  ** However,  where  there  is  no  ex- 
pressed covenant  in  the  lease  requiring  the  lessee  to 
repair  the  premises  or  keep  them  in  repair,  an  ex- 
pressed stipulation  binding  the  lessee  to  surrender  the 
premises,  at  the  expiration  of  the  term,  in  as  good  order 
and  condition  as  the  same  now  are,  reasonable  use  and 
wear  and  tear  excepted,  is  construed  to  be  merely  the 
expression  of  an  obligation  which  the  law  would  imply 
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in  its  absence,  and  does  not  impose  upon  the  lessee  a 
liability  to  repair  or  to  restore  in  the  event  of  destruc- 
tion of  the  premises,  or  a  material  part  tiiereof,  during 
the  term,  by  fire  or  other  unavoidable  accident.  Now, 
however,  in  some  jurisdictions,  by  statutory  enactment 
or  judicial  construction,  no  covenant  or  promise  by  a 
lessee  to  keep  and  leave  the  demised  premises  in  good 
repair  will  require  him  to  rebuild,  if  the  premises  ate 
destroyed  by  fire  or  other  casualty,  without  fault  or 
negligence  on  his  part,  unless  the  language  of  the  lease 
shows  plainly  that  it  was  the  intention  of  the  parties 
that  he  should  be  so  bound.*' 

According  to  the  terms  of  the  contract  between  the 
appellant  and  tiie  appellees^  there  is  no  expressed  cov- 
enant to  repair  the  premises  or  keep  them  in  repair,  and 
the  obligation  which  appellant  says  the  appellees  took 
upon  themselves  was  to  surrender  the  premises,  at  the 
end  of  their  term,  in  as  good  order  and  condition  as  the 
same  now  are,  and,  in  the  language  of  the  appellant, 
**he  woTtld  leave  me  as  I  was.'* 

Section  2297  of  the  Kentucky  Statutes  provides: 
'^That  unless  the  contrary  be  expressly  provided  for  in 
the  writing,  no  agreement  of  the  lessee  that  he  will  re- 
pair or  leave  the  premises  in  repair  shall  have  the 
effect  of  binding  him  to  erect  similar  buildings,  if, 
without  his  fault  or  neglect,  the  same  may  be  destroyed 
by  fire  or  other  casualty,  etc.*' 

Under  the  facts  of  this  case  no  fault  or  neglect  could 
be  imputed  to  the  appellees  for  the  use  in  a  proper 
manner  of  the  cook  room,  when  it  was  in  the  same  con- 
dition as  it  was  when  appellant  let  it  to  them.  In  order 
to  make  them  liable  for  the  damages  suffered  by  tiie 
appellants  it  would  have  to  appear  that  the  appellees 
were  guilty  of  some  neglect,  which  resulted  in  the  fire, 
and  there  seems  to  be  a  total  absence  of  proof  to  that 
effect,  the  evidence  showing  simply  that  the  servant  of 
appellees  was  cooking  in  the  room,  and,  having  stepped 
our  for  a  few  moments  in  attending  to  her  duties  in  pre-  » 
paring  vegetables  to  be  cooked,  when  the  building  was 
discovered  to  be  on  fire. 

While  the  evidence  for  the  defendants  tends  strongly 
to  show  that  the  pipes  were  arranged  under  the  direc- 
tion of  the  appellant,  and  in  the  manner  in  which  he  di- 
rected them  to  be  fixed,  but  we  have  arrived  at  the  con- 
clusion, without  considering  anything  except  the  evi- 
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dence  for  the  appellants,  that  the  motion  of  the  appeUees 
for  an  instruction  to  the  jury  directing  them  to  find  a 
verdict  for  appellees  at  the  close  of  the  evidence  for  the 
appellants  ought  to  have  prevailed. 

While  the  instructions  given  by  the  court  were  er- 
roneous, but,  inasmfueh  as  the  appellees  were  entitled  to 
have  the  jury  to  find  a  verdict  for  them,  the  instructions 
were  more  favorable  to  appellants  than  they  were  enti- 
tled to,  and  hence  could  have  been  in  no  wise  prejudicial 
to  theuL 

The  errors  in  the  exclusion  of  evidence  complained 
of  by  appellants  do  not  relate  to  anything  except  the 
measure  of  damages  for  the  losses  sustained,  and  the 
appellees,  not  being  liable  for  the  losses,  were  not  prej- 
udicial to  appellants. 

It  is^  therefore,  ordered  that  the  judgments  appealed 
from  be  affirmed. 


James  L.  Thomas,  Administrator  v.  Wesley  Thomas, 

et  aL 

(Decided  February  10,  1915.) 

Appeal  from  Allen  Circuit  Court. 

1.  Appeal— Dismissal.— An  appeal,  taken  by  a  party  to  a  snlt^  who' 
the  record  shows  had  no  interest  in  the  result  of  the  determination 
of  the  question  about  which  the  appeal  is  taken,  wlU  be  dis- 
missed. 

2.  Appeal — ^Amount  in  Controversy — Jurisdiction. — If  the  record 
shows  that  the  amount  in  controversy  upon  an  appeal  Is  less 
than  is  necessary  to  give  the  Court  of  Appeals  jurisdiction,  the 
appeal  wlU  be  dismissed. 

THURMAN  B.  DDCON  for  appellant. 

JOHN  H.  GII4LIAM  and  W.  D.  GILLIAM  for  appeUees. 

Opinion  op  the  Coubt  by  Judge  Hurt — ^Dismissing 
appeal 

This  is  an  appeal  from  the  Allen  Circnit  Court  by 
James  L.  Thomas,  administrator  of  the  estate  of  Nancy 
Watkins.  It  seems  that  at  the  January  term  of  the 
Allen  Circuit  Court  that  the  attorney  for  the  plaintiff 
in  tiiis  cause  produced  a  contract  which  he  had  entered 
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into  with  the  appellant,  by  which  he  was  to  be  paid  a  fee 
of  $350.00,  presumably  for  his  services  in  the  case,  but 
the  contract  not  being  before  the  court,  we  are  unable 
to  say  what  it  embraced.  The  court,  upon  his  motion  at 
that  time,  ordered  that  $350.00  be  paid  to  him^  and  that 
it  be  taxed  as  costs,  and  that  the  commissioner  of  the 
court  pay  it  to  him  out  of  the  proceeds  of  the  sale  of  the 
land.  The  only  other  thing  in  the  record  is  an  order 
made  at  the  April  term,  1914,  by  which  it  appears  that 
some  person  having  an  interest  in  the  funds  in  the  hands 
of  the  commissioner  came  into  court  and  moved  the 
court  to  set  aside  the  order  allowing  the  attorney  a  fee 
of  $350.00  for  reasons  stated  in  the  order,  and  that 
thereupon  the  court  set  aside  the  order  allowing  the 
$350.00,  and  in  place  of  it  made  an  order  allowing  the 
attorney  the  sum  of  $250.00  for  his  services  in  bringing 
and  prosecuting  the  action,  and  for  other  services  per- 
formed and  to  be  performed  by  him,  and  that  said  sum 
be  taxed  as  costs,  and  paid  to  him  by  the  commissioner 
of  the  court  out  of  the  funds  in  his  hands.  To  the  mak- 
ing of  the  last  order  the  transcript  recites:  **To  which 
ruling  of  the  court  the  parties,  by  attorney,  except  and 
object,  and  pray  an  appeal  to  the  Couort  of  Appeals, 
which  is  granted.*'  From  the  judgment  of  the  court  in 
this  order  the  administrator  of  Nancy  Watkins,  who  is 
the  plaintiff  in  the  suit  below,  has  appealed  to  this 
court 

It  does  not  appear  that  the  appellant,  James  L. 
Thomas,  administrator  of  the  estate  of  Nancy  Watkins, 
has  any  interest  in  this  appeal  whatever;  that  the  at- 
torney for  whose  benefit  the  order  of  allowance  was 
made,  and  upon  whose  motion  it  was  made,  is  the  party 
in  interest,  whose  duty  it  was  to  appeal  to  this  court  if 
he  felt  aggrieved  by  the  order  from  which  the  appeal 
was  taken. 

It  seems  that  the  amount  in  controversy  upon  this 
appeal  is  only  $100.00,  and  said  amount  not  being  suffi- 
cient to  give  this  court  jurisdiction  of  the  appeal,  it  is 
not  necessary  to  enter  into  any  discussion  of  the  ques- 
tions raised  on  the  appeal ;  and  it  is,  therefore,  ordered 
that  the  appeal  be  dismissed,  both  because  the  appellant 
is  not  the  party  in  interest  and  because  this  court  has  no 
jurisdiction  of  the  appeal. 
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National  Surety  Cmnpany,  et  aL  ▼•  Price,  et  aL 

(Decided  February  10,  1915.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

1.  Princliial  and  Surety— Contractor's  Bond— Notice  of  Claims  Un- 
«paid. — ^Where  in  a  contractor's  bond  the  obligee  is  required  to 

withhold  payments  from  the  contractor,  and  to  notify  the  obligor, 
after  he  has  notice  or  Icnowledge  of  the  fact  that  any  claim  for 
labor  performed  or  for  materials  or  supplies  furnished  the  con- 
tractor "remains  unpaid/'  the  words  "remains  unpaid''  apply  only 
to  claims  where  payment  has  been  demanded  and  either  refused 
or  neglected  for  an  unreasonable  length  of  time. 

2.  Principal  and  Surety — Contractor's  Bond— Notice  of  Claims  Un- 
paid— Byidence. — In  an  action  on  a  contractor's  bond  requiring 
the  obligee  to  withhold  payments  to  the  contractor,  and  notify 
the  obligor,  after  he  has  notice  or  knowledge  of  the  fact  that 
any  claim  for  labor  performed  or  for  materials  or  supplies  fur- 
nished the  contractor  remains  unpaid,  eyidence  examined,  and 
held  that  the  obligee  did  not  pay  out  money,  or  fbil  to  notify  the 
obligor  within  a  reasonable  time  after  having  notice  or  know- 
ledge of  the  fttct  that  certain  claims  of  the  subHK>ntiactor8  re- 
mained unpaid. 

3.  Mechanics'  Liens — Statutory  Notice  of  Intention  to  Claim  Lien — 
Time. — Where  the  principal  contractor  abandons  his  contract,  and 
the  sub-contractors  are  told  by  the  owner  to  go  on  and  com- 
plete the  work,  the  time  for  giving  the  statutory  notice  of  an  in- 
tenticm  to  claim  a  lien  should  date,  not  from  the  time  the  last 
item  was  furnished  while  the  contractor  was  in  charge,  but  from 
the  time  the  last  item  was  furnished  after  the  owner  directed 
the  sub-contractors  to  go  ahead  and  complete  the  work. 

4.  Mechanics'  Liens — Credit.— It  is  not  error  to  credit  a  sub-con- 
tractor by  the  amount  of  a  note  executed  by  the  principal  con- 
tractor to  him,  and  discounted  by  a  bank,  though  the  note  still 
be  held  by  the  bank,  where  it  appears  that  the  contractor  is  in- 
solvent and  the  sub^sontractor  will  have  to  pay  the  note. 

6.  Mechanics'  Liens— Notice  of  Intention  to  Claim  Lien— Additional 
'V^rk — Extension  of  Time. — ^Where  additional  work  or  material 
is  not  only  required  by  the  contract,  but  is  furnished  at  the 
request  of  the  owner,  it  will  extend  the  time  for  giving  the 
statutory  notice  of  an  intention  to  claim  a  lien. 

6.  Mechanics'  Liens — ^Notice  of  Intention  to  Claim  Lien — Sufficiency. 
—A  notice  which  fails  to  state  the  amount  for  which  a  mechanics' 
lien  will  be  claimed  is  insufficient. 

7.  Assignments— Existence  of  Fund.— ^An  equitable  assignment  wiU 
be  created  only  where  there  is  a  fund  in  existence  belonging  to 
the  assignor. 

8.  Mechanics'  Liens-^Personal  Judgment— Evidence-Where  a  sub- 
contractor claimed  a  personal  judgment  against  the  owner  on 
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the  gronnd  that  the  owner  made  a  binding  promise  to  pay,  evi- 
dence considered,  and  held  that  the  chancellor  did  not  err  In 
holding  that  no  such  promise  was  made. 

9.  Interest— Funds  Retained  by  Owner.— Where  a  part  of  the  con- 
tract price  Is  retained  by  the  owner,  it  is  not  error  to  charge 
him  with  Interest  after  suit  has  been  brought  to  settle  the  ques- 
tions of  liens  and  adjust  the  liability  of  the  surety  on  the  con- 
tractor's bond,  where  the  owner  falls  to  pay  the  money  into  court. 

10.  Principal  and  Surety— Contractor's  Bond— Attorneys'  Fees.— 
Where  a  contract  between  the  owner  and  the  principal  pontnictor 
proTides  '*that  the  contractor  shall  refund  to  the  owner  all  moneys 
that  the  latter  may  be  compelled  to  pay  in  discharging  any  Uens 
on  said  premises  made  obligatory  in  consequence  of  the  contrac- 
tor's default,"  a  bond  executed  by  a  surety  company  guaranteeing 
the  faithful  performance  of  the  contract  by  the  contractor  does 
not  coyer  attorneys'  fees  incurred  in  resisting  mechanics'  liens. 

JOHN  BRYCE  BASKIN,  M.  A.,  D.  A.  &  J.  G.  SACHS  and  BEN- 
JAMIN SACHS  for  appellants. 

FRED  FORCHT,  JR.,  P.  J.  COSOROVE,  WM.  F.  CLARK,  JR.. 
FURLONG,  WOODBURY  &  FURLONG,  PRYOR  &  CASTLBMAN  aud 
DAVID  R.  CASTLEMAN  for  appellees. 

Opihion  op  the  Court  by  William  Bogebs  Clay, 
Commissioner — ^Affirming  on  original  and  cross-appeals. 

In  February,  1912,  W.  B.  Price  contracted  with  Nioh- 
olas  CoUett  to  build  for  him  a  residence  in  Audubon 
Park,  a  swburb  of  Louisville,  for  the  sum  of  $9,200.  To 
insure  the  performance  of  the  contract  CoUett  executed 
and  delivered  to  Price  a  bond  with  the  National  Surety 
Company  as  surety.  Work  on  the  building  was  begun 
in  the  month  of  March.  About  the  first  of  September 
CoUett  began  to  default.  The  local  agent  and  represent- 
ative of  the  bonding  company  was  notified.  On  Septem- 
ber 26th  formal  written  notice  was  sent  to  the  bonding 
company  that  CoUett  had  defaulted  in  the  contract,  and 
that  the  work  would  be  completed  under  the  supervision 
of  the  architect,  as  the  contract  required.  Meyer  was 
the  architect,  and  had  full  authority  to  represent  the 
owner. 

This  action  was  brought  to  enforce  certain  mechan- 
ics' liens  on  the  property,  and  to  determine  the  liability 
of  the  surety.  The  case  was  referred  to  the  master  com- 
missioner to  hear  evidence  and  report.  Several  liens, 
aggregating  $4,066.87,  were  allowed.  The  commissioner 
further  reported  that  Price,  the  owner  of  the  building, 
was  entitled  to  a  judgment  for  the   amount   of   these 
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claims,  subject  to  a  credit  of  $1,928.82,  the  balance  of 
the  contract  price  in  his  hands.  The  lien  claim  of  Henry 
J.  Schoo  was  disallowed.  Judgment  was  entered  in  con- 
formity with  the  commissioner's  report.  From  that 
judgment  the  National  Surety  Company  and  Henry  J. 
Schoo  appeal,  and  W.  B.  Price,  the  owner,  prosecutes 
a  cross-appeal. 

We  shall  first  discuiss  the  liability  of  the  surety  com- 
pany.   Sections  2  and  4  of  the  bond  are  as  follows : 

**2.  The  obligee  shall,  at  the  times  and  in  the  man- 
ner specified  in  said  contract,  perform  all  the  covenants, 
matters  and  things  required  to  be  by  the  obligee  per- 
formed; and  if  the  obligee  default  in  the  performance 
of  any  matter  or  thing  in  this  instrument,  or  in  said  con- 
tract agreed  or  required  to  be  performed  by  the  obligee, 
the  company  shall  thereupon  be  relieved  from  all  lia- 
bility hereunder." 

**4.  If  at  any  time  during  the  prosecution  of  the 
work  specified  in  said  contract  to  be  performed  there 
come  to  the  notice  or  knowledge  of  the  obligee  the  fact 
that  any  claim  for  labor  performed  or  for  materials  or 
supplies  furnished  the  said  principal  in  or  upon  said 
work  remains  unpaid  or  that  any  lien  or  notice  of  lien 
for  such  work,  materials  or  supplies  has  been  filed  or 
served,  the  obligee  shall  withhold  payment  from  the 
principal  of  any  moneys  due  or  to  become  due  to  the 
principal  under  said  contract  until  the  payment  of  such 
claim  or  the  cancellation  and  discharge  of  such  lien  or 
notice  of  lien,  if  any,  and  will  so  notify  the  company,  giv- 
ing a  statement  of  the  particular  facts  and  amount  of 
each  such  claim,  lien  or  notice  of  lien.'* 

It  is  the  contention  of  the  surety  company  that  it  was 
released  from  all  liability  under  the  bond  by  reason  of 
the  fact  that  Price,  the  obligee,  after  having  notice  of 
unpaid  claims,  not  only  failed  to  withhold  payments  to 
the  contractor,  but  also  failed  to  give  reasonable  notice 
of  STJch  facts  to  the  surety  company.  To  determine  this 
question  it  will  be  necessary  to  give  a  somewhat  detailed 
statement  of  the  evidence. 

As  before  stated,  Meyer  was  Price  ^s  agent  for  the 
purposes  of  the  contract.  The  work  on  the  contract  was 
begun  in  March,  1912.  The  Corey-Scheffel  Lumber  Com- 
pany delivered  $75.24  worth  of  lumber  on  April  9th.  On 
Apnl  12th  that  company  wrote  to  the  architect  that  that 
much  lumber  had  been  delivered.  The  letter  also  con- 
tains the  following  statement : 
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**Mr.  Scheflfel  advised  that  you  will  protect  us  on  all 
material  we  notify  you  about.  We  hope  that  you  will 
keep  this  matter  confidential,  as  we  do  not  care  to  have 
the  matter  get  to  Mr,  Collett'* 

On  May  15th  a  second  letter  was  sent  to  Meyer,  noti- 
fying him  that  $312.75  worth  of  lumber  had  been  deliv- 
ered up  to  that  date.  On  May  20th  a  third  letter  was 
sent  notifying  Meyer  that  the  firm  had  delivered  $335.64 
worth  of  lumber.  Each  of  the  letters  contains  a  para- 
graph similar  to  the  one  above  quoted.  On  May  21st 
Meyer  wrote  to  the  Corey-Scheffel  Lumber  Company, 
telling  them  that  some  time  prior  thereto  he  had  written 
them  that  the  matter  would  have  to  be  brought  to  the 
notice  of  Mr.  Collett,  and  that  he  could  not  make  settle- 
ment unless  he  received  an  order  through  him.  The 
letter  also  suggested  that  the  firm  get  a  settlement  from 
CoUett  without  troubling  the  writer.  Mr.  Scheffel  tes- 
tifies that  he  wrote  the  letter  above  referred  to.  Before 
•  he  furnished  the  lumber  he  went  to  Meyer  and  told  him 
that  he  would  expect  him  (Meyer)  to  protect  him.  On 
June  10,  1912,  he  received  $200  on  his  account.  He  pos- 
sibly had  four  or  five  conversations  with  Meyer  about 
getting  his  money.  Meyer  said  that  there  would  be 
enough  to  settle  Ms  claim.  For  this  reason  he  was  not 
uneasy  about  it  until  towards  the  end.  Both  before  and 
after  the  credit  he  tried  to  get  money  from  Meyer.  When 
he  received  the  $200  Collett  gave  him  an  order  for  it. 
When  the  payment  was  made  it  was  satisfactory  and  he 
accepted  it.  He  was  in  Meyer's  office  every  two  or  three 
•  weeks  after  the  payment  and  discussed  the  account  with 
him.  He  was  not  looking  to  Collett  for  his  money;  he 
was  looking  for  the  architect  and  builder  to  protect  him. 

J.  Guy  Everet,  who  had  a  claim  for  the  tin  work  and 
roofing,  which  was  begun  in  April  or  May  and. not  com- 
pleted until  the  fall,  testified  that  he  received  an  ol-der 
for  $500  on  July  20th.  His  whole  debt  was  only  $672. 
The  $500  was  all  he  asked  for.  The  work  was  not  en- 
tirely completed,  and  he  was  not  in  the  habit  of  asking 
for  full  payment  until  the  work  was  completed.  The 
payment  was  satisfactory  to  him. 

E.  L.  Hughes,  a  member  of  the  Hughes-Byron  Com- 
pany, testified  that  after  he  had  furnished  about  $200 
worth  of  material,  he  asked  payment  on  account,  and 
was  given  an  order  by  Collett  on  May  28th^  for  $150. 
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This  order  was  presented  to  Meyer  and  paid.  The  only 
interview  that  he  had  with  Meyer  was  at  the  time  of  this 
payment.  The  payment  of  the  $150  on  May  28th  was  en- 
tirely satisfactory.  Thought  that  prior  to  that  time  he 
had  talked  to  Meyer,  and  that  after  that  time  he  also 
talked  to  Meyer  about  getting  money,  but  was  not  posi- 
tive as  to  this.  Was  not  able  to  state  any  conversation 
he  had  had  with  Meyer,  because  practically  he  had  had 
none  about  the  money. 

Henry  Schoo  testified  that  a  day  or  two  before  he 
filed  his  mechanics'  lien,  during  the  month  of  Septem- 
ber, he  had  a  talk  with  Meyer  in  regard  to  his  claim,  and 
that  Meyer  promised  that  if  he  would  go  ahead  and 
complete  the  work  he  would  see  that  he  was  paid.  On 
the  question  in  controversy  Mr.  Meyer,  the  architect, 
testified  on  cross-examination  aa  follows: 

**Q.  Mr.  Meyer,  when  did  you  first  learn  that  CoUett 
was  not  paying  his  sub-contractors,  or  any  of  themt  A. 
The  first  part  of  May,  as  a  protection  both  to  the  owner 
and  people — to  protect  one  side  as  well  as  the  other,  we 
tried  to  keep  track  of  the  contractor — ^whether  they  were 
paying  out  to  the  materialmen  the  money  we  were  pay- 
ing out  on  the  contract;  and  from  time  to  time  we  noted 
any  default  with  these  people,  and,  as  a  matter  of  fact, 
Mr.  Collett  himself  would  tell  us  of  different  bills  he  had 
not  paid,  and  promised  to  pay  these  bills.  Q.  When  did 
that  first  begin  t  A.  So  far  as  they  were  not  paid  con- 
stantly, I  heard  from  his  contract— ^different  bills  he  had 
riot  paid.  Q.  Along  in  April  and  May — as  early  as  that? 
A.  Corey-Scheffel  Lumber  Company — ^yes,  in  April  and 
May,  they  claimed  a  bill  of  $300  and  said  he  had  given 
them  but  $200  on  account,  for  which  he  gave  me  a  re- 
ceipt; and  so  he  had  paid  them  part  of  their  account  I 
have  got  a  receipt  from  him  showing  that  he  had  paid 
it,  but  claimed  he  only  owed  them  a  balance  of  $89.  I 
was  keeping  track  of  him,  and  the  amount  of  money  he 
was  paying.  Q.  Did  Corey-Scheffel,  in  their  letter  of 
April  12th,  talk  to  you  about  the  balance  of  $75  shown 
in  their  letter?  A.  Not  about  this.  I  don't  know  we 
ever  had  any  discussion  about  that.  You  see,  that  is 
part  of  their  whole  statement.  Q.  Did  you  have  any  talk 
with  them  about  the  $312.75?  A.  They  simply  notified 
me.  We  were  keeping  track  of  him.  Afterwards  we 
took  up  this — ^this  balance — and  told  them,  as  far  as  I 
knew  at  that  time,  in  May,  he  was  going  to  come  out 
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all  right  on  his  contract.  He  was  paying  some  part  of 
them.  Q.  When  did  you  have  any  conversation  with 
any  other  sub-contractors  about  not  getting  their 
money?  A.  One  or  two.  Only  one  other  man  came  to 
me  originally,  and  that  was  Henry  Schoo,  who  put  in  a 
stairway,  and  after  he  finished  he  asked  us  about  a  pay- 
ment on  theJ  thing.  We  asked  him  how  much  he  had  paid 
him.  He  said  he  was  unable  to  get  his  money  out  of 
him.  Q.  When  was  that!  A.  I  can't  give  you  the  exact 
date.  I  should  say  this  was  along  about  June — the  right 
date,  and  this  was  the  original  bill.  I  have  got  a  copy 
of  his  bill  he  mailed  me.  Q.  That  was  about  the  last  of 
Junet  A.  I  should  say  it  was.  Q.  Didn't  you  have  con- 
versations with  quite  a  number  of  those  along  in  Au- 
gust? A.  I  don't  doubt  but  what  a  number  of  these  men 
took  up  this  thing  with  me  on  the  question  of  payment. 
From  September  26 — three  or  four  weeks  prior  to  that 
date — ^we  had  three  or  four  of  these  men  to  talk  it  over, 
as  well  as  from  that  time  on,  we  likely  had  a  lot  of  them 
— I  couldn't  give  you  the  dates  of  them,  after  we  refused 
to  pay  them.*' 

Subsequently,  Mr.  Meyer  was  recalled  for  further  ex- 
amination. In  the  meantime,  he  had  read  over  his 
former  deposition,  and  was  also  consulted  by  counsel 
for  Price.  On  his  recall  he  testified  that  there  were  two 
points  in  his  former  deposition  that  were  not  correct, 
one  in  regard  to  the  Oorey-Scheffel  claim,  and  the  other 
in  regard  to  the  Schoo  claim.  In  his  former  deposition 
he  stated  that  he  knew  of  the  default  by  CoUett  in  April 
or  May.  At  that  time,  however,  there  was  no  claim  on 
the  part  of  the  Corey-Scheffel  Company  that  CoUett  had 
refused  to  pay  his  bill,  and  the  three  letters  in  question 
were  the  only  information  he  had  on  the  subject.  Some 
time  after  the  payment  of  the  $200  Scheffel  told  him 
that  his  bill  had  not  been  paid.  How  long  after,  he  was 
not  able  to  say.  He  was  also  mistaken  in  saying  that 
Henry  Schoo  had  asked  him  about  a  payment  on  his 
account  in  June.  The  conversation  did  not  take  place 
until  after  Schoo 's  work  was  finished,  and  that  was  some 
time  in  September.  Witness  also  stated  that  he  had  no 
information  or  notice  of  any  other  claim  being  unpaid 
by  Collett,  except  the  two  mentioned  and  the  claim  of 
J.  D.  Case,  who  was  a  sub-contractor.  As  to  all  the  other 
claims  involved,  the  evidence  conclusively  shows  that 
Meyer  had  no  knowledge  of  the  fact  that  they  were  not 
paid  until  some  time  during  the  month  of  September. 
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Meyer  ^s  evidence  further  shows  the  following  payments 
made  by  him: 

^^912.    April  20    Nicholas  CoUett $   200.00 

April  26  "  200.00 

May  3  **  100.00 

May  17  "  500.00 

May  27    Hughes-Byron  Co.,  on  acct     150.00 
May  31  ''  1,200.00 

June  14  "  1,500.00 

June  28  "  500.00 

July  19    Guy  Everett 500.00 

Aug.  2    Oentral  Planing  Mill,  on  aoct 

of  Nicholas  CoUett 160.16 

Aug.    2    Nicholas  CoUett  500.00 

Aug.  16  "  1,000.00 

Total $6,510.16'^ 

Before  consideriaig  the  effect  of  the  evidence  above 
set  out,  it  becomes  necessary  to  determine  the  proper 
construction  of  the  words  ** remains  unpaid'*  as  applied 
to  claims  for  labor  and  materials  in  the  fourth  clause  of 
the  bond.  It  is  well  settled  that  a  bond  like  the  one  in 
question  is  an  insurance  contract,  and  should  be  con- 
strued so  as  to  afford  the  insured  the  protection  for 
which  he  paid.  Lewis  v.  XT.  S.  Fid.  &  G.  Co.,  144  Ky., 
428;  Champion  Ice  Mfg.,  &c.  Co.,  v.  American  Bonding 
&  Trust  Co.,  115  Ky.,  863;  Aetna  Life  Ins.  Co.  v.  Bow- 
ling  Green  Gas  Light  Co.,  150  Ky.,  732;  U.  S.  P.  &  G. 
Co.  V.  Allen  Co.,  122  Ky.,  825 ;  Hormel  v.  American  Bond- 
ing Co.,  33  L.  R.  A.  (n.  s.),  513.  It  will  be  observed 
that  the  bond  does  not  fix  a  time  that  the  claims  shall 
remain  unpaid.  If  the  words  should  be  held  to  apply 
to  every  claim  remaining  unpaid  without  regard  to 
time  or  demand  on  the  part  of  the  claimant,  it  is  mani- 
fest that  the  very  purpose  of  the  bond  would  be  de- 
feated. It  would  impose  upon  the  obligee  the  absolute 
duty  of  protecting  the  obligor,  and  relieve  the  obligor  of 
all  liability  under  the  bond.  In  our  opinion,  the  claim 
must  be  due.  There  must  be  a  demand  for  payment, 
and  either  a  refusal  or  a  neglect  to  pay  for  an  unrea- 
sonable length  of  time ;  and  tfie  obligee  should  have  no- 
tice or  knowledge  of  these  facts.  With  these  principles 
in  mind,  let  us  examine  the  facts:  The  Oorey-Scheffel 
Lumber  Company  made  three  deliveries  of  material  in 
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April  and  May.  The  company's  bill  amounted  to 
$335.64.  As  each  delivery  was  made  the  company  ad- 
vised Mr.  Meyer  of  the  delivery  by  a  letter,  in  which  it 
stated  that  Mr.  Scheffel  had  advised  that  he  would  pro- 
tect them  on  material  of  which  he  was  notified.  At  the 
same  time  the  letter  asked  that  he  keep  the  matter  con- 
fidential, as  they  did  not  care  to  have  it  get  to  Mr. 
Collett  There  was  nothing  in  any  of  these  letters  to 
indicate  that  payment  had  been  demanded  of  Collett. 
On  June  10th  the  payment  of  $200  was  njade  on  the  ac- 
count by  Collett.  Of  the  account  there  remained  unpaid 
$135,  according  to  Scheffel,  and  $89,  according  to  Collett. 
Scheffel  admits  that  this  was  a  proper  proportion  of  his 
account  according  to  the  custom  of  the  building  trade. 
Scheffel  says  that  he  expected  no  trouble  in  the  settle- 
ment of  the  account.  After  this  payment  he  continued 
to  furnish  other  materials.  While  he  claims  to  have 
been  in  Meyer's  office  every  week  or  two,  or  every  two 
or  three  weeks,  after  the  payment,  and  discussed  the  ac- 
count with  him,  it  appears  that  his  whole  purpose  was 
to  secure  the  account  through  Meyer  without  troubling 
Collett  about  it.  Nowhere  does  he  show  that  he  actually 
demanded  payment  or  Collett  refused.  J.  Guy  Everett, 
whose  claim  amounted  to  $672,  was  paid  $500  on  July 
20th.  The  payment  was  satisfactory,  and  was  all  he 
asked  for.  The  Hughes-Byron  Company  account 
amounted  to  $200.  When  Hughes  asked  payment  on  ac- 
count, he  was  given  an  order  by  Collett  on  May  28th  for 
$150.  The  order  was  paid  and  the  payment  entirely 
satisfactory.  There  is  nothing  in  the  evidence  to  show 
that  he  ever  demanded  of  Collett  the  payment  of  the 
balance.  He  was  not  able  to  state  any  conversation  he 
had  with  Meyer,  because  **  practically  he  had  had  none 
about  the  money.*'  Appellant  lays  particular  stress  on 
the  evidence  of  Meyer  when  cross-examined  for  the  first 
time,  and  insists  that  Meyer's  correction  of  these  state- 
ments on  his  re-examination  should  not  be  credited,  for 
the  reason  that  the  corrections  were  made  on  the  sug- 
gestion of  counsel  for  Price.  Fairly  considered,  how- 
ever, we  think  it  clear  that  Price  waa  mistaken  in  his 
original  statement.  He  makes  it  clear  that  the  only  in- 
formation he  had  in  the  spring  in  regard  to  the  claim 
of  the  Corey-Scheffel  Lumber  Company  was  conveyed 
by  the  letters  of  that  company,  which  certainly  do  not 
indicate  that  any  demand  for  payment  had  been  made, 
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and  that  payment  had  been  refused  or  neglected  for  an 
unreasonable  length  of  time.  It  is  also  clear  that  the 
conversation  which  he  had  with  Scheffel  did  not  take 
place  in  June.  He  stated  that  the  conversation  took 
place  after  the  work  was  finished,  and  the  work  was  not 
finished  until  September.  Scheffel  also  claims  that  the 
conversation  took  place  in  September.  It  further  ap- 
pears from  the  evidence  that  the  company,  through  its 
local  agent,  was  fully  apprised  of  all  the  facts  with 
reference  to  Collett's  default  about  September  1st,  and 
that  on  September  26th  written  notice  was  given  to  the 
company.  On  the  whole,  it  appears  that  where  payment 
was  demanded  by  claimants,  satisfactory  payments  were 
made.  They  had  no  reason  to  expect  full  payment  until 
their  contracts  were  completed.  It  does  not  appear  that 
the  payment  of  any  claim  was  refused  or  neglected  for 
an  unreasonable  tune  after  the  claim  became  due  and 
payment  was  demanded.  In  the  light  of  all  the  circum- 
stances, we  agree  with  the  chancellor  that  Price,  through 
his  authorized  agent,  did  not  pay  out  any  money  to  Col- 
lett,  or  fail  to  give  reasonable  notice  of  the  non-pay- 
ment of  any  claim  after  he  had  notice  and  knowledge 
of  such  facts  as  would  lead  an  ordinarily  prudent  i)er- 
son  situated  as  he  was  to  conclude  that  any  claim  re- 
mained unpaid  within  the  meaning  of  the  provisions  of 
the  bond. 

2.  The  surety  company  next  insists  that  the  chan- 
cellor erred  in  adjudging  that  appellees,  William  B.  Pell 
&  Brother,  Hughes-Byron  Company,  Miller  &  Sauer,  G. 
W.  Younger,  and  J.  Guy  Everett  were  entitled  to  liens 
on  the  property.  We  shall  consider  the  validity  of  these 
liens  in  the  order  named. 

(a)  William  B.  Pell  &  Brother  were  allowed  a  lien 
for  $679.04,  with  interest.  As  before  stated,  Oollett,  the 
contractor,  abandoned  the  contract  about  September  26, 
1912.  Price,  the  owner,  through  his  agent,  Meyer,  took 
charge  of  the  work  and  finished  it.  On  being  asked 
whom  he  had  employed  to  complete  the  contract,  Mr. 
Meyer  testified  as  follows: 

**We  used,  as  far  as  we  could,  sub-contractors  on  the 
work;  that  is,  men  he  had — ^the  sub-contractors  with  Mr. 
CoUett.  Where  we  had  those  men  we  told  them  the  con- 
dition, and  to  finish  what  work  they  had.  Where  we 
had  no  such  contract  we  employed  other  people.  In  do- 
ing that  we  had  to  use  every  day  other  people.    Alfred 
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Struck    Company,    lumber;  J.  J.  Campbell,    plasterer; 
Lutz  &  Schmitt,  bricklayers.'* 

Of  the  items  composing  the  claim  in  question  some 
of  them  were  furnished  while  Collett  was  in  charge,  and 
some  after  the  work  was  taken  over  by  the  owner.  The 
lien  statement  was  filed  in  time.  The  Act  of  March 
22,  1910,  as  amended  by  the  Act  of  March  18, 1912,  Acts 
1912,  Chapter  115,  page  389,  contains  the  following  pro- 
vision: 

**  Provided  that  no  person  who  has  not  contracted 
directly  with  the  owner  or  his  agent  shall  acquire  a 
lien  under  this  section  unless  he  shall  notify  in  writing 
the  owner  of  tiie  property  to  be  held  liable  or  his  au- 
thorized agent,  within  thirty-five  days  after  the  last 
item  of  said  material  or  labor  is  furnished,  of  his  inten- 
tion to  hold  said  property  liable,  and  the  amount  for 
which  he  will  claim  a  lien.'* 

The  notice  required  by  the  foregoing  act  was  not 
given  to  the  owner.  Price,  until  about  December  10, 
1912.  It  is  insisted  by  the  surety  company  that  the  no- 
tice should  have  been  given  within  thirty-five  days  after 
the  last  item  was  furnished  under  the  contract  with  Col- 
lett, and  while  the  latter  was  in  charge,  and  that  mate- 
rials furnished  after  Collett  abandoned  his  contract, 
and  while  the  work  was  being  finished  by  the  owner,  can 
not  be  considered  for  the  purpose  of  determining  whether 
or  not  the  notice  was  given  in  proper  time. 

There  is  eminent  authority  to  the  effect  that  where, 
under  a  statutory  provision,  the  right  of  a  contractor, 
laborer  or  materialman  to  a  lien  for  labor  performed  or 
materials  furnished,  depends  upon  the  filing  of  a  state- 
ment of  claim  or  a  notice  to  the  owner,  or  the  commence- 
ment of  proceedings  to  enforce  the  lien  within  a  pre- 
scribed period  after  the  labor  is  performed  or  material 
furnished,  the  necessary  steps  to  establish  the  lien  must 
be  taken  within  the  time  specified  under  the  contract, 
and  after  such  contract  is  completed  and  closed,  the  time 
cannot  be  extended  or  the  right  revived  by  furnishing 
material  or  performing  labor  under  a  new  and  independ- 
ent contract,  and  tacking  the  same  to  the  original  con- 
tract Duffy  V.  Baker,  17  Abb.  N.  C,  357;  Cahoon  v 
Fortune  Min.  &  Mill.  Co.,  26  Utah,  86,  72  Pac,  437; 
Miller  v.  Heath,  22  Pa.  Super.  Ct.,  313;  Gilbert  v.  Tharp, 
72  Iowa,  714,  32  N.  W.,  24;  Chase  v.  Garver  Coal  Co., 
90  Iowa,  25,  57  N.  W.,  648;  National  L.   Ins.   Co.   v. 
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Ayres,  111  Iowa,  200,  82  N.  W.,  607;  John  T.  Noye 
Mfg.  Co.  V.  Thread  Flouring  MiUs  Co.,  110  Mich.,  161, 
67  N.  W.,  1108;  Schnlenberg  v.  Vrooman,  7  Mo.  App., 
133;  Nye  &  S.  Co.  v.  Berger,  52  Neb.,  758,  73  N.  W., 
274;  Hudnit  v.  Boberts,  10  Phila.,  535;  Inman  v.  Hen- 
derson, 29  Or.,  116,  45  Pac,  300;  Lane  &  B.  Co.  v.  Jones, 
79  Ala.,  156;  Jones  v.  Swan,  21  Iowa,  181;  Crawford 
V.  Blackman,  30  Kan.,  527,  1  Pac,  136;  Cocheco  Bank 
V.  Berry,  52  Me.,  293 ;  Maryland  Brick  Co.  v.  Dnnkerly, 
85  Md.,  199,  36  Atl.,  761;  Livermore  v.  Wright,  33  Mo., 
31;  Henry  &  C.  Co.  v.  Fisherdick,  37  Neb.,  207,  55  N. 
W.,  643;  Spencer  v.  Bamett,  35  N.  T.,  94;  Knnkle  v. 
Beeser,  5  Ohio,  N.  P.,  401. 

The  rule  above  announced,  however,  has  no  applica- 
tion to  the  facts  of  this  case.  Here  it  is  not  sought  to 
tack  material  furnished  under  two  separate  and  inde- 
pendent contracts  for  the  purpose  of  extending  the  time 
for  filing  the  notice.  The  contractor  abandoned  his 
contract.  The  owner  did  not  make  a  new  and  independ- 
ent contract  with  the  appellee  Pell.  Through  his  au- 
thorized agent  he  told  him  to  go  ahead  and  finish  the 
work.  There  was  no  change  in  the  contract  price  or  in 
the  amount  of  materials  to  be  furnished.  The  materials 
being  required  by  the  original  contract,  and  that  con- 
tract having  been  continued  and  adopted  by  the  owner, 
and  the  materials  having  been  supplied  at  his  request, 
the  time  for  giving  the  statutory  notice  should  date,  not 
from  the  time  the  last  item  was  furnished  while  the  con- 
tractor was  in  charge,  but  from  the  time  the  last  item 
was  furnished  after  the  owner  had  told  appellee  to  go 
ahead  and  complete  his  work.  St.  Louis  National  Stock 
Yards  v.  O'Beilly,  85  HI.,  546;  Holden  v.  Winslow,  18 
Pa.,  160;  Nichols  v.  Culver,  51  Conn.,  177.  The  claim  of 
appellee  was,  therefore,  properly  allowed. 

(b)  The  facts  with  reference  to  the  Hughes-Byron 
Company  claim  and  the  Miller  &  Saner  claim  present  the 
same  questions,  and,  for  the  same  reasons,  these  claims 
were  properly  allowed. 

(c)  The  first  contention  with  reference  to  the  claim 
of  G,  W.  Younger  &  Co.  is  that  it  should  have  been  re- 
duced by  the  sum  of  $50,  represented  by  a  note  executed 
by  the  contractor  to  Younger,  and  discounted  by  him  at 
the  Commercial  Bank  &  Trust  Co.,  as  the  evidence  fails 
to  show  that  he  had  ever  taken  the  note  up.  We  are 
not  disposed,  however,  to  reverse  the  judgment  in  favor 
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of  Younger  on  this  ground.  It  appears  from  the  entire 
record  that  Collett  is  insolvent.  Whether  Younger  has 
taken'  up  the  note  in  question  or  not  is,  therefore,  imma- 
terial. He  is  liable  to  the  bank,  and  will,  therefore,  have 
to  pay  the  note.  Under  these  circumstances,  the  pro- 
ceeds of  the  note  cannot  be  regarded  as  a  credit.  In 
its  essential  features  the  facts  of  this  claim  do  not  differ 
materially  from  those  involved  in  the  claim  of  William 
B.  Pell  &  Bro.,  and  for  the  same  reasons  a  lien  on  the 
property  was  properly  adjudged. 

(d)  The  lien  claim  of  J.  Guy  Everett  is  attacked  on 
the  ground  that  Everett  practically  concluded  his  work 
under  the  contract  by  August  21st,  and  the  written  no- 
tice was  not  given  until  November  11th.  It  is  admitted 
that  Everett  did  $12  worth  of  work  in  the  month  of  Oc- 
tober, but  it  is  argued  that  as  this  item  was  for  extra 
work,  it  cannot  be  considered  in  determining  whether  or 
not  the  notice  was  in  time.  The  only  evidence  as  to  this 
item  is  that  of  Everett,  who  stated  that  the  item  was 
for  tile  work  on  a  shed.  When  the  shed  was  built  it  was 
too  flat  for  tiling.  The  builders  told  him  to  put  tin  on 
it.  This  he  did.  The  architects  then  notified  him  that 
the  plans  called  for  tiling,  and  they  wanted  tiling  on  it. 
In  pursuance  to  their  direction,  he  placed  the  tiling  on 
the  shed.  It  is  the  general  rule  that  where  the  work  con- 
tracted for  is  completed  according  to  contract,  but  the 
contractor  later  discovered  defects  and  voluntarily  un- 
dertakes, after  the  time  for  completing  the  contract  has 
expired,  and  without  authority  of  the  owner,  to  remedy 
the  trouble,  especially  where  the  work  or  material  is 
trivial,  such  work  does  not  extend  the  time  for  filing. 
Sulcer  Boat  Machine  Co.  v.  Eushville  Water  Co.  (Ind. 
App.),  62  N.  E.,  649;  Hartley  v.  Richardson,  91  Me., 
424,  40  Atl.,  336;  Lippert  v.  Lassar  (Cal.),  33  Pac,  797. 
Particularly  is  this  the  case  where  the  contractor  per- 
forms the  work,  not  because  of  any  obligation  to  do  so, 
but  for  the  sole  purpose  of  enabling  him  to  extend  the 
time  for  giving  the  statutory  notice.  Wolfling-Luring 
Lumber  Co.  v.  Mosely,  152  Ky.,  701.  Where,  however,  the 
service  or  material  is  not  only  required  by  the  contract, 
but  is  furnished  at  the  request  of  the  owner,  it  will  ex- 
tend the  time  for  claiming  a  lien,  or  will  revive  an  ex- 
pired lien  as  to  the  contract  theretofore  substantially 
completed.  St.  Louis  National  Stock  Yards  v.  O'Reilly^ 
85  HL,  546;  Holden  v.  Winslow,  18  Pa.,  160;  Nichols  v. 
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Culver,  51  Conn.,  177;  Home  Brewing  Co.  v.  Johnson, 
41  Ini  App.,  44,  83  N.  E.,  358;  McLean  v.  Wiley,  176 
Mass.,  233,  57  N.  E.,  347;  Miller  v.  Wilkinson,  167  Mass., 
136,  44  N.  E.,  1083;  Monaghan  v.  Putney,  161  Mass., 
338,  37  N.  E.,  171;  Hubbard  v.  Brown,  8  Allen,  590;  E. 
R.  Darlington  Lumber  Co.  v.  J.  T.  Smith  Bldg.  Co.,  134 
Mo.  App.,  316,  114  S.  W.,  77;  Federal  Trust  Co.  v. 
Guigues,  76  N.  J.  Eq.,  495,  74  Atl.,  652;  Stidger  v.  Mc- 
Phee.  15  Colo.  App.,  252,  62  Pac.,  332;  Mclntyre  v. 
Tautner,  63  Cal.,  429;  Whitcomb  v.  Roll  (Ind.  App.), 
81  N.  E.,  106;  Gordon  Hardware  Co.  v.  San  Francisco 
&  S.  R.  Co.,  86  Cal.,  620,  25  Pac,  125;  Bruce  v.  Berg, 
8  Mo.  App.,  204;  General  Fire  Extinguisher  Co.  v. 
Schwartz  Bros.  Commission  Co.,  165  Mo.,  171,  65  S.  W., 
318;  Worthen  v.  Cleaveland,  129  Mass.,  570.  Here  the 
work  in  question,  though  called  extra,  was  required  by 
the  specifications,  and  was  performed  because  the  own- 
er's authorized  agent  directed  the  sub-contractor  to  do 
so.  Under  the  rules  above  annpunced,  the  time  for  fil- 
ing the  statutory  notice- was  thereby  extended. 

(e)  The  next  question  to  be  considered  is  the  pro- 
priety of  the  court's  action  respecting  the  claim  of  Henry 
J.  Schoo.  The  notice  given  by  Schoo  was  to  the  eflFect 
that  he  had  filed  in  the  office  of  the  JeflFerson  County 
Court  a  mechanics'  and  materialman's  lien,  asserted  by 
him  against  the  property  owned  by  Price.  The  statute 
requires  notice  of  the  claimant's  intention  ''to  hold  said 
property  liable  and  the  amount  for  which,  he  will  claim 
a  lien."  Even  if  it  be  conceded  that  notice  of  the  filing 
of  the  lien  was  notice  of  Schoo 's  intention  to  hold  the 
property  liable,  the  notice  was  defective  because  of  its 
failure  to  state  the  amount  for  which  he  would  claim  a 
lien.  In  such  a  case  the  law  does  not  impose  upon  the 
owner  the  duty  of  examining  the  records  in  the  clerk's 
office  for  the  purpose  of  determining  the  amount.  The 
notice  itself  must  specify  the  amount,  and  where  no 
amount  is  specified  the  notice  is  not  sufficient.  Wolfling- 
Luring  Lumber  Co.  v.  Mosely,  152  Ky.,  701 ;  Wright  v. 
Monroe  Lumber  Co.,  156  Ky.,  83.  After  Schoo  was  de- 
nied a  mechanics'  lien  he  offered  an  amended  pleading, 
claiming,  first,  a  lien  by  equitable  assignment,  and,  sec- 
ond, a  personal  judgment  against  Price  becaiuse  of  an 
alleged  promise  by  Price's  architect  to  see  that  he  was 
paid.  The  amended  pleadings  were  offered  to  conform 
to  the  proof.    The  chancellor  refused  to  permit  them  to 
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be  filed  on  the  ground  that  they  were  not  sustained  by 
the  proof.  The  facts  are  these:  On  September  2lBt 
CoUett  gave  Schoo  an  order  on  Meyer  for  $150.  At  that 
time  Collett  had  ceased  work,  and  there  was  nothing 
coming  to  him  under  his  contract.  As  an  equitable  as- 
signment can  be  created  only  where  there  is  a  fund  in 
existence  belonging  to  the  assignor,  the  relief  on  this 
phase  of  the  case  was  properly  denied.  On  the  promise 
of  payment  made  by  Meyer,  Schoo  testifies  that  a  day 
or  two  before  the  completion  of  tiie  contract  he  asked 
Meyer  about  getting  his  money;  whereupon  Meyer  said, 
**Go  ahead  and  finish  up,  and  I  will  see  you  get  your 
money  or  authorize  this.*'  Meyer  denied  having  such 
a  conversation.  On  this  evidence  the  chancellor  refused 
to  give  a  personal  judgment  against  the  owner,  and  we 
see  no  reason  to  disturb  his  finding. 

On  the  cross-appeal  of  Price  it  is  first  insisted  that 
the  chancellor  erred  in  charging  Price  with  interest  on 
the  balance  of  the  contract  price  in  his  hands  from  the 
date  suit  was  filed  to  the  date  of  the  judgment.  It  is 
argued  that  this  was  error  because  Price  was  a  mere 
stakeholder,  and  had  the  right  under  the  contract  to 
retain  the  money  until  the  question  of  liens  was  adjudi- 
cated. As  between  Price  and  the  lien  claimants,  the 
money  in  equity  belonged  to  those  who  finally  established 
their  liens.  As  between  Price  and  the  surety  company 
the  surety  company  was  liable  to  Price  at  the  time  of 
the  filing  of  the  action  for  the  diflFerenbe  between  the 
sum  which  he  had  in  his  hands  and  the  full  amount  of 
the  lien  claims  which  were  finally  established.  Under 
these  circumstances  the  only  way  by  which  Price  could 
relieve  himself  of  the  burden  of  interest  was  to  pay  the 
money  into  court.  This  he  failed  to  do,  and  he  was, 
therefore,  properly  charged  with  interest. 

It  is  next  insisted  that  Price  should  have  been  allowed 
his  attorneys'  fees  against  the  surety  company.  The 
argument  is  this :  The  surety  company  guaranteed  that 
the  contract  would  be  faithfully  performed  by  Collett. 
The  contract  provided  **that  the  contractor  shall  refund 
to  the  owner  all  moneys  that  the  latter  may  be  compelled 
to  pay  in  discharging  any  liens  on  said  premises,  mado 
obligatory  in  consequence  of  the  contractor's  default." 
The  attorneys  were  employed  to  resist  the  liens.  They 
succeeded  in  defeating  liens  amounting  to  $1,200.  It  is 
insisted  that  money  paid  in  defeating  liens  is  in  effect 
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money  paid  in  discharging  liens;  for,  if  not  defeated, 
they  would  have  had  to  be  discharged,  and  for  the  sum 
paid  in  their  discharge  the  surety  company  would  be 
clearly  liable.  It  is  true  that  this  court  has  upheld  the 
allowance  of  attorneys'  fees  incurred  in  resisting  evic- 
tion where  the  contract  indemnified  the  obligee  ^'agaiost 
all  loss  caused  and  damage  growing  out  of  or  on  account 
of  any  defect  in  the  title. '*  Robertson  v.  Lemon,  2  Bush, 
301 ;  Mercantile  Trust  Co.  v.  South  Park  Residence  Co., 
94  Ky.,  271.  It  is  also  true  that  the  same  rule  was  fol- 
lowed in  the  case  of  Southern  Ry.  New  Co.  v.  Fidelity 
&  Guaranty  Co.  of  New  York,  26  Ky.  L.  R.,  1220;  but 
there  the  insurer  engaged  at  its  own  cost  and  expense 
to  conduct  a  trial  or  defense,  but  failed  to  do  so.  And  in 
the  case  of  Allen  Co.  v.  U.  S.  F.  &  G.  Co.,  122  Ky.,  825, 
the  court  allowed  a  recovery  on  a  bond  for  such  items  of 
special  damages  as  the  architects'  commission  and  the 
expense  incurred  in  letting  the  contract.  Here,  however, 
the  axition  is  based  on  Collett's  obligation  to  discharge 
the  lien,  and  the  surety's  obligation  to  see  that  this 
provision  of  the  contract  was  faithfully  performed.  It 
is  not  a  contract  to  indemnify  the  owner  against  all  loss 
or  damage  by  reason  of  the  contractor's  default  in  pay- 
ing the  mechanics'  liens,  but  is  a  contract  simply  to  in- 
demnify the  owner  against  such  sums  as  he  might  be  re- 
quired to  pay  in  discharging  liens  which  the  contractor 
should  have  discharged.  The  surety's  liability  is  fixed 
by  the  plain  terms  of  the  bond,  considered  in  connection 
with  the  building  contract  itself;  and  there  is  nothing 
from  which  it  can  be  reasonably  inferred  that  its  lia- 
bility should  extend  to  attorneys'  fees  incurred  in  re- 
sisting medianics'  liens.  Furthermore,  the  surety  was 
represented  by  counsel  in  the  action,  who  also  took  an 
active  part  in  resisting  the  liens  in  question.  We,  there- 
fore, conclude  that  the  attorneys'  fees  were  properly  dis- 
allowed. 

Judgment  affirmed  both  on  original    and    cross-ap- 
peals. 

Drake  and  Morton  v.  Rowe. 

(Decided  Febraary  10,  1915.) 

Appeal  from  Muhlenberg  Crircuit  Court. 

1.     statute  of  Frauds — Subsection  4,  Section  470»  Kentucky  Statutes. 
— Subsection  4  of  Section  470,  of  the  Kentucky  Statute  of  Frauds, 
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which  provides  that  no  action  shall  he  brought  to  charge  any  per- 
son upon  a  promise  to  answer  for  the  debt,  default  or  misdoing  of 
another,  unless  the  promise  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  applies  to  actions  and  not  to  defenses. 
2.  Statute  of  Frauds. — The  Statute  of  Frauds  does  not  make  oral  con- 
tracts to  answer  for  the  debt  of  another  person  invalid;  it  merely 
prohibits  the  bringing  of  an  action  upon  such  a  promise. 

JONSON,  WICKLIFPB  &  JONSON  for  appellants. 

HUBERT  MEREDITH  and  DOYLE  WILLIS  for  appeUee. 

Opinion  of  the  Coubt  by  Chief  Justiob  Millbb — 
Beversing. 

The  appellants,  Drake  and  Morton,  brought  this 
action  in  equity  on  December  23rd,  1912,  against  the 
appellee,  T.  H.  Rowe,  to  recover  from  Rowe  tiie  sum  of 
$1,086.06,  which  represented  the  unpaid  portion  of  four 
notes,  executed  by  Rowe,  as  principal^  to  the  H.  Herr- 
mann Manufacturing  Company,  of  Evansville,  Indiana, 
hereinafter  called  the  manufacturing  company  for  brev- 
ity, with  Drake  and  Morton  as  sureties  thereon. 

Upon  the  trial,  the  chancellor  dismissed  the  petition 
with  costs,  and  the  plaintiffs  appeal. 

The  four  notes  sued  on  were  as  follows:  (1)  dated 
August  5th,  1899,  for  $800.00;  (2)  dated  October  13th, 
1899,  for  $300.00;  (3)  dated  November  27th,  1899,  for 
$200.00;  and  (4)  dated  January  17th,  1900,  for  $200.00. 
The  notes  were  executed  under  the  following  drcum- 
stances:  Drake  and  Morton  had  a  contract  with  the 
manufacturing  company  to  furnish  it  a  quantity  of  saw- 
logs  to  be  delivered  at  certain  designated  points  on  Green 
River  in  Kentucky.  In  executing  a  portion  of  that  con- 
tract Drake  and  Morton,  with  the  consent  of  the  manu- 
facturing company,  substituted  Rowe  in  their  place.  By 
a  written  contract  between  Rowe  and  the  manufacturing 
company,  dated  August  12th,  1899,  Rowe  agreed  to  cut 
and  deliver  to  that  company  at  Evansville,  Indiana,  on 
or  before  the  1st  of  July,  1900,  all  of  the  poplar,  ash, 
red  gum,  black  walnut  and  oak  timber  on  179  acres  ot 
land  in  Muhlenberg  county,  then  owned  by  Jackson  Ed- 
wards, at  the  prices  specified  in  the  contract.  The  con- 
tract contemplated  that  the  manufacturing  company 
would  advance  money  to  Rowe,  as  the  work  progressed, 
all  advancements  to  be  treated  as  partial  payments  for 
the  timber. 
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Upon  Rowe's  part,  his  contract  contemplated  and  re- 
qnired  that  he  should  buy  and  pay  for  the  Jackson  Ed- 
wards land.  It  was  estimated  that  the  land  was  worth 
$700.00,  and  that  the  timber  upon  said  land  was  worth 
$800.00.  The  $800.00  called  for  by  the  first  note  of  Au- 
gust 5th,  1899,  and  the  $300.00  called  for  by  the  second 
note,  dated  October  13th,  1899,  were  advanced  to  Bowe 
by  the  manufacturing  company,  upon  the  credit  of  Drake 
and  Morton,  who  were  sureties  upon  said  notes.  Bowe 
used  the  $800.00  realized  upon  the  first  note  in  maUng 
the  cash  payment  upon  the  Edwards  land,  and  raised 
the  remaining  $700.00  upon  two  lien  notes,  one  for  $500.00 
and  the  other  for  $200.00,  both  of  which  were  signed  by 
Bowe,  as  principal,  and  by  Drake  alone,  as  surety.  These 
two  last  named  notes  were  discounted  to  the  First  Na- 
tional Bank  of  Greenville,  Kentucky,  and  the  proceeds 
were  paid  to  Edwards  in  full  satisfaction  of  his  pur- 
chase money,  which  was  $1,500.00.  The  $300.00  realized 
upon  the  second  Aote  of  October  13th,  1899,  was  received 
by  Bowe  from  the  manufacturing  company,  and  used  by 
Tiim  in  cutting  and  marketing  the  timber. 

After  having  worked  eight  or  nine  months  upon  his 
contract,  Bowe,  on  account  of  family  afflictions,  sold  his 
timber  contract  with  the  manufacturing  company  to  his 
brother-in-law,  B.  F.  Hill,  for  $50.00;  and  by  his  deed, 
dated  July  17th,  1900,  Bowe  conveyed  to  Hill  the  Ed- 
wards tract  of  land,  upon  which  there  remained  a  lien 
for  the  unpaid  purchase  money  of  $700.00,  with  interest. 
Hill  assumed  the  contract  and  had  made  some 
progress  with  it,  when,  by  a  sudden  ** run-out,**  or  flood, 
in  Green  Biver,  all  the  logs  which  Bowe  and  Hill  had 
hauled  to  the  banks  of  Green  Biver,  and  were  undeliv- 
ered, floated  down  the  river  and  were  lost  beyond  re- 
covery, except  a  few  that  were  caught  and  delivered  to 
the  manufacturing  company  at  Evansville.  Hill  did  no 
further  work  under  the  contract. 

Shortly  thereafter,  on  August  24th,  1900,  the  manu- 
facturing company  made  out  a  statement  against  T.  H. 
Bowe,  showing  that  it  had  advanced  to  him  upon  the  four 
notes  first  above  mentioned  and  for  other  purposes,  un- 
der the  timber  contract,  money  aggregating  $1,786.86, 
upon  which  they  gave  Bowe  a  credit  for  logs  delivered, 
amounting  to  $700.80,  leaving  a  balance  of  $1,086.06  due 
the  company  from  Bowe.  The  manufacturing  company 
required  Drake  and  Morton  to  pay  or  secure  this  amount, 
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although  $286.86  thereof  was  not  included  in  the  four 
notes  above  mentioned. 

In  addition  to  this  amount,  Drake  and  Morton  owed 
the  manufacturing  company  between  four  and  five  thou- 
sand dollars  upon  other  transactions,  and,  in  closing  the 
accounts,  they  gave  their  obligation,  secured  by  mort- 
gage, for  the  entire  indebtedness.  Subsequently,  how- 
ever, either  in  the  spirit  of  charity,  or  in  the  exercise 
of  a  liberal  business  policy,  the  manufacturing  company 
discounted  Drake  and  Morton  *s  accoaint  by  deducting 
321/^  per  cent,  from  the  face  thereof.  So,  instead  of  pay- 
ing $1,086.06  upon  the  Rowe  account,  Drake  and  Morton 
paid  only  $733.09. 

As  Drake  was  bound  as  surety  for  the  lien  notes  for 
$700.00  held  by  the  First  National  Bank  of  Greenville, 
and  the  timber  had  been  cut  from  the  Edwards  land  and 
lost.  Hill  conveyed  the  land  to  Drake,  on  October  19th, 
1900,  in  consideration  of  Drake  *s  agreement  to  pay  the 
lien  thereon,  which  then  amounted  to  $780.00. 

This  closed  the  land  transaction  which  was  between 
Drake  and  Rowe,  and  subsequently  between  Drake  and 
Hill.    Morton  had  nothing  to  do  with  it 

As  above  indicated,  the  firm  of  Drake  and  Morton 
brought  this  suit  on  December  23rd,  1912,  upon  the  four 
notes  which  the  partners  Drake  and  Morton  paid  as 
sureties  for  Rowe. 

In  his  answer,  Rowe  admitted  he  received  the 
money,  amounting  to  $1,100.00,  upon  the  first  two  notes ; 
he  denied,  however,  that  he  signed  either  of  the  other 
two  notes  or  that  he  received  any  of  the  proceeds  thereof. 
By  the  fifth  paragraph  of  his  answer,  Rowe  set  forth 
the  contract  of  July  17th,  1900,  between  himself  and  Hill 
whereby  Hill  was  substituted  in  Rowe's  place  under  the 
contract  with  the  manufacturing  company;  and  he  al- 
leged that  this  was  done  not  only  with  the  consent  and 
approval  of  Drake  and  Morton,  but  that,  in  consideration 
of  Rowe's  conveying  the  land  to  Hill,  Drake  and  Morton 
agreed  to  pay  the  notes  Rowe  had  given  to  the  manufac- 
turing company,  and  to  release  Rowe  from  all  liability 
thereon.  By  the  sixth  paragraph  of  his  answer  Rowe 
set  up  the  contract  wherein  Hill  had  sold  and  transferred 
the  land  to  Drake,  and  alleged  that  Drake  agreed  with 
Hill  that  if  Hill  would  convey  the  land  to  Drake,  Drake 
would  pay  the  four  notes  sued  on,  and  that  the  transfer 
of  the  land  would  be  accepted  by  him  in  full  and  com- 
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plete  settlement  of  all  the  debts  which  Bowe  owed  the 
manufactaring  company. 

The  court  overruled  the  demurrers  to  the  fifth  and 
sixth  paragraphs,  and  to  the  answer  as  a  whole.  Upon 
these  issues  the  case  was  tried,  with  the  result  above  in- 
dicated. 

For  a  reversal  it  is  insisted,  first,  that  the  demurrers 
to  the  fifth  and  sixth  paragraphs  of  the  answer  should 
have  been  sustained,  upon  the  idea  that  the  contracts 
therein  relied  oipon  being  in  parol,  were  contracts  to 
answer  for  the  debt  of  another  person,  and  were,  there- 
fore, within  Suh-section  4  of  Section  470  of  the  Ken- 
tucky Statutes,  generally  known  as  the  Statute  of  Frauds. 

That  statute  provides: 

**No  action  shall  be  brought  to   charge   any  person 

•  •  •  upon  a  promise  to  answer  for  the  debt,  default 
or  misdoing  of  another    •     •     •     unless   the   promise 

•  •  •  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent." 

Appellant's  contention  involves  a  misconception  of 
the  meaning  and  effect  of  the  statute  relied  on,  since  it 
applies  to  actions  and  not  to  defenses;  and  the  defend- 
ant's plea  went  to  the  defense  and  not  to  the  cause  of 
action. 

The  statute  does  not  make  oral  contracts  to  answer 
for  the  debt  of  anbther  person  invalid;  it  merely  pro- 
hibits the  bringing  of  an  action  upon  such  a  promise. 
The  Aultman  &  Taylor  Co.  v.  Meade,  121  Ky.,  241,  123 
Am.  St  R.,  193,  and  Louisville  Banking  Co.  v.  Buch- 
anan, 117  Ky.,  975,  are,  in  principle,  decisive  of  this  ques- 
tion. The  defenses  presented  by  the  fifth  and  sixth  par- 
agraphs of  the  answer  were  not  precluded  by  the  stat- 
utes, and  the  demurrers  thereto  were  properly  overruled. 

But,  upon  the  merits  of  the  defenses  presented  in  the 
fifth  and  sixth  paragraphs  of  the  answer,  the  weight  of 
the  evidence  is  with  Drake  and  Morton.  In  substance,  it 
appears  that  Rowe  and  Hill  saw  Drake,  who  was  the 
active  partner  in  this  business,  and  told  him  their  pur- 
pose of  substituting  Hill  for  Rowe  under  the  first  con- 
tract, and  that  Drake  said  he  had  no  objection  to  it,  but 
that  he  could  not  make  the  agreement  to  substitute  Hill 
for  Rowe,  because  Rowe's  agreement  was  direct  with 
the  manufacturing  company.  Neither  Rowe  nor  Hill 
says  Drake  made  the  agreement  relied  upon  in  the  an- 
swer; the  most  they  say  is  that  Drake  merely  said  he 
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had  no  objection  to  their  plan,  and  gave  the  very  good 
reason  above  indicated  for  his  refusal  to  agree  to  it. 
The  contract  was  between  Rowe  and  the  manufacturing 
company;  not  between  Bowe  and  Drake  and  Morton. 

As  to  the  second  contract,  whereby  Hill  transferred 
the  land  to  Drake,  there  is  no  material  difference  between 
the  witnesses.  When  the  land  was  originally  bought 
from  Edwards  it  was  estimated  the  timber  was  worth 
$800.00,  and  the  land  $700.00.  The  timber,  in  the  mean- 
time, had  been  cut  and  there  still  remained  the  unpaid 
purchase  money  of  $780.00;  and,  as  Drake  was  surety 
for  that  money,  he  insisted  upon  some  arrangement  by 
which  he  could  be  secured.  To  effect  that  purpose.  Hill 
conveyed  the  land  to  Drake,  who  agreed  to  pay  the  un- 
paid purchase  money,  which  was  more  than  the  estimated 
value  of  the  land,  after  the,  timber  had  been  cut.  This 
settled  the  land  transaction  and  put  it  out  of  the  case. 
It  was  a  separate  and  distinct  transaction,  and  has  no 
bearing  upon  the  merits  of  this  suit,  which  is  brought 
.solely  upon  the  four  notes  first  above  specified. 

The  proof  relating  to  the  third  and  fourth  notes  is 
not  sufficient  to  fix  upon  Rowe  any  liability  for  those 
notes.  Rowe  admits  he  signed  the  first  two  notes  for 
$800.00  and  $300.00,  respectively,  and  received  the  pro- 
ceeds thereof,  but  he  expressly  denies  that  he  signed 
either  the  third  or  fourth  note ;  and  he  further  says  he 
did  not  receive  any  part  of  the  proceeds  of  the  third 
or  fourth  notes. 

Furthermore,  Drake,  who  was  the  managing  partner 
in  this  transaction,  admits  Rowe  did  not  sign  the  third 
and  fourth  notes,  but  says  Rowe  authorized  Hill  to  sign 
them,  and  that  Hill  did  so ;  and  Drake  further  says  Rowe 
admitted  he  had  authorized  Hill  to  sign  the  notes.  Rowe 
denies  both  statements,  and  Hill  also  denies  that  he 
signed  the  notes  for  Rowe,  or  that  he  had  any  authority 
to  do  so.  It  is  true  Pannell  says  Hill  told  him  that  Rowe 
had  authorized  Hill  to  sign  the  notes;  but  Hill  contra- 
dicts Pannell,  and  the  testimony,  if  true,  would  not  be 
competent  against  Rowe.  So,  under  the  proof,  it  must 
be  said  the  appellants  have  failed  to  make  out  their  case 
against  Rowe  upon  the  third  and  fourth  notes. 

The  appellants*  right  to  recover,  therefore,  must  be 
limited  to  the  first  two  notes  for  $800.00  and  $300.00,  re- 
spectively, aggregating  $1,100.00.  The  third  and  fourth 
notes,  aggregating  $400.00,  being  excluded  from  the  total 
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bill  of  $1,786.86,  which  Rowe  owed  the  manufacturing 
company,  leaves  a  gross  indebtedness  by  Rowe  of 
$1,386.86;  and  deducting  from  this  the  credit  of  $700.80, 
there  remains  a  net  balance  of  $686.06.  From  this  net 
balance  tiiere  should  be  deducted  the  credit  of  32V^  per 
v^nt.,  amounting  to  $222.80,  which  was  not  paid  by  Drake 
and  Morton,  thus  leaving  a  final  net  balance  of  $^3.25, 
for  which  appellants  should  have  judgment,  with  inter- 
est thereon  from  August  24th,  1900,  the  date  of  its  pay- 
ment by  appellants  to  the  manufacturing  company. 

The  judgment  is  reversed,  with  instructions  to  the  cir- 
cuit court  to  enter  a  judgment  as  above  indicated. 


LouisviOe  Railway  Company  v.  Kritzky. 

(Decided  February  10,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

1.  Evidence— Mercantile  Books — When  Incompetent — ^In  an  action  to 
recover  damages  of  a  street  railway  company  for  injuries  received 
by  the  plaintiff  in  attempting  to  board  one  of  its  cars,  the  driver 
of  an  ice  cream  wagon,  who  testified  as  to  the  accident  as  a  wit- 
ness for  the  defendant,  cannot  be  contradicted  or  his  evidence 
impeached  by  the  books  of  the  ice  cream  manufactory  for  which 
he  was  driving,  which  were  Introduced  for  the  purpose  of  showing 
that  they  contained  no  orders  for  ice  cream  requiring  its  delivery 
by  the  witness  at  or  west  of  the  place  of  the  accident  on  the 
morning  of  its  occurrence. 

2.  Evidence — ^Reasons  for  Exclusion  of  Such  Evidence. — The  intro- 
duction of  the  books  in  the  manner  and  for  the  purpose  in- 
dicated was  inadmissible  because:  (1)  They  were  not  shown  to 
have  been  properly  kept;  (2)  Mercantile  books  can  only  be  ad- 
mitted as  affirmative  evidence  and  are  never  admissible  to  estab- 
lish a  negative  proposition. 

3.  New  Trial — Incompetent  Evidence — Books.— The  prejudicial  effect 
resulting  to  the  defendant  from  the  introduction  of  the  books  in 
question  being  manifest,  the  refusal  of  the  circuit  court  to  grant 
it  a  new  trial  by  reason  thereof  requires  the  reversal  of  the 
judgment. 

FRANK  P.  STRAUS,  HOWARD  B.  LEE  and  EUGENE  R.  ATTKIS- 
80N  for  appellant 

W.  PRATT  DALE  and  EDWARDS,  OGDEN  &  PEAK  for  appellee. 
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Opinion  of  the  Court  by  Judge  Settle — ^Reversing. 

This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  returned  in  the  Jefferson  Circuit  Court,  Common 
Please  Branch,  Third  Division,  whereby  the  appellee, 
William  N.  Kritzky,  was  awarded  $2,000.00  damages 
against  the  appellant,  Louisville  Railway  Company,  for 
personal  injuries  received,  as  alleged,  by  the  negligence 
of  its  motorman  in  operating  one  of  its  cars. 

According  to  appellee's  own  testimony,  on  the  morn- 
ing of  the  26th  of  April,  1912,  as  he  approached  the  cor- 
ner of  Nineteenth  and  Chestnut  streets  in  the  city  of 
Louisville,  on  his  way  to  work,  he  attempted  to  get  upon 
one  of  appellant's  street  cars  as  it  passed  him  at  that 
point;  that  after  signalling  the  motorman  on  the  car  and 
it  had  slowed  down,  apparently  for  the  purpose  of  taking 
on  passengers,  he  took  hold  of  the  car  to  board  it  and 
had  placed  one  foot  on  the  lower  step  thereof  wJien  it 
started  with  a  sudden  jerk  and  threw  him  into  the  street 
and  to  the  ground,  by  which  he  was  painfully  and,  to 
some  extent  at  least,  permanently  injured. 

According  to  the  testimony  of  the  motorman  in  charge 
of  the  car  which  appellee  attempted  to  board,  it  was  not 
at  the  time  of  the  accident  being  operated  for  the  trans- 
portation of  passengers,  but  was  being  taken  to  a  car 
bam  for  repairs;  he  not  being  in  the  company's  uniform 
at  the  time,  but  dressed  in  overalls ;  that  as  the  car  ap- 
proached Nineteenth  Street  and  the  point  at  which  ap- 
pellee was  standing  it  was  going  at  rate  of  ten  or  twelve 
miles  an  hour,  and  did  not  reduce  its  speed  or  slow  down 
for  the  purpose  of  taking  him  on  as  a  passenger;  that 
he  did  not  know  that  the  appellee  had  attempted  to  board 
it  or  been  thrown  to  the  street  until  the  car  reached 
Eighteenth  Street. 

The  only  witnesses  introduced  in  appellee's  behalf, 
besides  himself,  were  Thomas  A.  Brocar  and  Lee  Pf eiflfer, 
both  of  whom  testified  that  they  had  been  passed  by  the 
car  and  were  within  150  or  200  feet  of  the  appellee  at 
the  time  he  was  injured ;  that  they  saw  him  standing  in 
the  street  at  the  proper  place  to  boai:d  the  car  and  also 
saw  him  attempt  to  get  on  it,  in  doing  which  he  was 
thrown  to  the  ground ;  but  neither  of  them  undertook  to 
tell  the  rate  of  speed  at  which  the  car  was  then  running 
or  whether  or  not  it  slowed  up  in  approaching  appellee. 

Appellant  introduced  in  its  behalf,  in  addition  to  the 
motorman,  one  John  Stable,  Jr.,  who  test^ed  that  he 
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was  driving  a  delivery  wagon  for  the  ice  cream  manu- 
factory of  George  Cuscaden  at  the  time  of  the  accident 
and  was  between  Nineteenth  and  Twentieth  streets  on 
Chestnut  going  in  the  same  direction  as  the  car,  and  was 
about  forty  or  fifty  feet  behind  it  at  the  time  appellee  at- 
tempted to  board  it  and  was  thrown  to  the  ground;  that 
the  car  did  n6t  slow  up  for  appellee,  but  passed  him 
going  at  a  rate  of  ten  or  twelve  miles  an  hour. 

Appellee  introduced  in  rebuttal,  Harry  Cuscaden,  a 
son  of  the  proprietor  of  the  ice  cream  manufactory,  who 
testified  that  the  books  of  the  ice  cream  manufactory 
showed  all  orders  received  for  ice  cream  on  the  day  of  the 
accident;  that  they  never  had  to  deliver  ice  cream  as 
early  in  the  morning  as  the  accident  happened,  7:30 
o'clock,  west  of  Tenth  and  Broadway,  unless  there  was 
some  special  order  for  it ;  that  the  books  kept  at  the  ice 
cream  manufactory  in  the  regular  course  of  business 
showed  all  orders  received  for  ice  cream,  and  that  they 
showed  no  order  for  the  delivery  of  ice  cream  west  of 
Tenth  and  Broadway  on  the  morning  of  the  accident.  The 
witness  produced  and  had  with  him  the  books  referred 
to.  In  order  that  the  testimony  of  this  witness  may  be 
fully  understood  we  quote  the  following  questions  and 
answers  on  his  examination  in  chief: 

**Q.  In  the  month  of  April,  1912,  were  you  in  charge 
of  the  delivery  department  of  the  Cuscaden  business! 
A.  Yes  sir.  Q.  Did  you  have  in  your  employ,  at  that  time, 
a  young  man  by  the  name  of  John  Stable,  Junior!  A. 
I  could  not  say  for  sure,  he  has  worked  there  a  number  of 
different  times,  but  I  can't  say  for  sure  whether  he  was 
in  the  employ  at  that  time,  because  my  father  does  not 
keep  any  records  of  the  names.  Q.  Well,  on  the  mornings 
of  the  26th  and  27th  of  April,  1912, 1  want  you  to  tell  the 
jury  whether  there  were  any  orders  to  be  delivered  in  the 
west  end  and  at  what  hours!  A.  Well,  the  only  way  I 
could  tell  you  exactly,  by  going  to  the  books.  The  court : 
Go  to  the  books.  Mr.  Attkisson:  I  object  to  any  books 
unless  he  kept  them.  Q.  Were  those  books  kept  under 
your  supervision!  A.  No  sir,  they  were  not.  The  books 
are  simply  day  journals  and  there  are  at  least  a  half  a 
dozen  or  eight  people  in  the  office  and  every  one  has  a 
right  to  enter  orders  on  the  day  journal.  Q.  Were  all 
the  orders  made  there  in  your  office!  A.  Yes  sir.  The 
court :  The  books  are  kept  in  the  regular  course  of  busi- 
ness of  your  father!  A.  Yes  sir.  The  court:  I  think  you 
can  refer  to  them.    To  which  ruling  of  the  court  the  de- 

Digitized  by  VjOOQIC 


Louisville  Ry.  Co.  v.  Kritzky.  655 

fendant  by  counsel  excepts.  Mr.  Attkisson:  There  is 
another  reason  here — ^books  are  never  admissible  to 
prove  the  negative  of  a  proposition.  The  court :  We  will 
see  what  the  books  have  to  say  this  time.  Q.  On  the  26th 
and  27th,  I  want  to  know,  first,  if  there  was  any  order  at 
all  to  be  delivered  to  Sixteenth  and  Chestnut,  or  on 
Chestnut  between  Sixteenth  and  Seventeenth  Street! 
A,  Not  on  the  27th  there  was  not;  no  sir,  nothing  in  the 
neighborhood  of  Sixteenth  and  Chestnut  on  either  day. 
Q.  Now,  was  there  any  order  to  be  delivered  that  would 
carry  one  of  your  wagons  in  the  neighborhood  of  Nine- 
teenth and  Chestnut!  The  court:  West  of  Nineteenth. 
Q.  Yes,  west  of  Nineteenth  Street,  on  either  the  26th  or 
27th  of  April,  by  half  past  seven  in  the  morning,  April, 
19121  A.  No  sir,  not  unless  there  would  have  been  some 
special  order  and  the  books  show  there  was  no  special 
order  at  that  early  hour.  The  wagon  never  has  anything 
below  Tenth  and  Broadway  depot,  early  morning  train 
orders,  at  that  hour  in  the  morning.  Q.  If  there  had  been 
any  special  order  to  carry  a  wagon  west  of  Nineteenth 
Street,  on  Chestnut,  would  your  books  show  itf  A  Yes 
sir.  Q.  Do  they  show  itf  A.  No  sir.  Q.  Then,  there  was 
none?  A.  No  sir.** 

Although  additional  grounds  for  a  new  trial  were  filed 
in  the  court  below  by  appellant,  it  asks  the  reversal  of 
the  judgment  appealed  from  upon  the  single  ground  that 
the  books  of  the  Cuscaden  ice  cream  manufactory,  to- 
gether with  the  accompanying  testimony  of  Harry 
Cuscaden,  introduced  in  rebuttal  by  appellee  on  the  trial, 
for  the  purpose  of  contradicting  appellant's  witness, 
John  Stable,  Jr.,  were  incompetent  and  so  prejudicial  to 
its  substantial  rights,  as  to  entitle  it  to  the  new  trial 
moved  for  in  the  circuit  court. 

This  contention  must  prevail.  In  the  first  place,  it  is 
manifest,  both  from  the  books  and  Harry  Cuscaden  *s 
testimony,  that  they  were  simply  day  journals  and  inac- 
curately kept,  because  the  entries,  particularly  those  of 
the  day  on  which  appellee  was  injured,  were  made  by  six 
or  eight  different  persons  employed  in  the  office  of  the 
Cuscaden  ice  cream  manufactory,  the  handwriting  of 
none  of  whom  was  identified,  nor  was  it  made  to  appear 
that  the  entries  of  ice  cream  orders  were  made  as  of 
the  time  or  days  they  were  received,  or  that  those  who 
made  them  had  personal  knowledge  of  the  facts  entered 
or  recorded.  At  most  the  books  were  simply  memoran- 
dum books  kept  in  a  haphazard  manner,  and  the  entries 
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had  no  relation  to  dealings  between  litigants,  neither 
party  to  this  action  having  any  connection  with  the  mat- 
ters therein  recorded.  For  the  reasons  mentioned,  if  no 
other  were  apparent,  the  books  in  qnestion  were  incom- 
petent as  evidence.  C,  N.  0.  &  T.  P.  R.  Co.  v.  Smith  & 
Johnson,  155  Ky.,  490. 

In  the  second  place,  mercantile  books  may  be  admitted 
as  affirmative  evidence  but  they  are  not  admissible  to 
establish  a  negative  proposition.  In  Lawhom  v.  Carter, 
etc.,  11  Bush,  7,  the  qnestion  of  evidence  under  considera- 
tion was  passed  on.    In  the  opinion  it  is  said : 

**The  plaintiflf  when  testifying  in  his  own  behalf  was 
allowed  to  state  that  the  books  of  the  firm  had  been  kept 
by  his  deceased  partner  and  the  clerks  of  the  firm,  all  of 
whom  were  dead,  and  that  they  were  correctly  kept  and 
had  been  found  by  the  witness  in  settling  the  firm  busi- 
ness to  be  correct,  and  then  to  state  that  they  contained 
no  entry  showing  that  the  defendant  had  delivered  to- 
bacco to  the  firm,  as  claimed  by  him;  and  so  much  of  the 
books  as  related  to  the  defendant's  account  with  the  firm 
was  allowed  to  be  read  to  the  jury  as  evidence,  and  the 
account  as  read  is  copied  into  the  record.    The  account 
on  its  face  shows  that  it  does  not  contain  the  original 
entries  of  the  items  appearing  on  it,  and  the  books  were 
for  that  reason  incompetent.  (1  Greenleaf  on  Evidence, 
Sees.  117,  118.)    But  they  were  inadmissible  on  other 
grounds.    Mercantile  books  can  only  be  admitted  as  af- 
firmative evidence,  and  are  never  admissible  to  establish 
a  negative  proposition.    It  was  accordingly  held  in  an 
action  by  a  laborer  against  his  employer  for  wages  that 
the  time  book  of  the  employer,  kept  in  tabular  form,  in 
which  the  days  the  plaintiff  worked  were  set  down,  was 
not  admissible  in  evidence  to  show  that  the  plaintiff  did 
not  work  on  certain  days,  by  the  omission  of  the  defend- 
ant to  give  credit  for  those  days;  and  the  reason  given 
was  that  it  was  a  book  of  credit,  and  not   of  charges. 
(Moore  v.  Potter,  4  Gray,  292.)  The  books,  as  well  as  the 
testimony  of  the  appellee  in  reference  to  them  and  what 
they  contained  or  did  not  contain,  were  incompetent.  '* 

A  yet  more  recent  authority  in  point  is  furnished  by 
the  case  of  Vandyke  v.  M.  N.  0.  &  C.  Packet  Co.,  24  R. 
1283.  The  action  was  instituted  by  a  roustabout  to  re- 
cover damages  of  the  owner  of  a  steamboat  for  negligence 
in  permitting  a  trap  door  to  remain  open,  through  which 
the  plaintiff  fell  and  sustained  serious  injury.  Charles 
McKenzie,  a  witness  for  the  plaintiff,  testified  that  he  was 
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a  roustabout  on  the  boat  at  the  time  of  the  accident  and 
that  the  plaintiff  ^s  injuries  had  been  sustained  in  the 
manner  claimed  by  him.  The  defendant  was  permitted  to 
introduce  in  evidence  a  record  kept  by  the  shipping  clerk 
to  prove  that  McKenzie's  name  was  not  among  the  list  of 
roustabouts  on  the  boat  at  the  time  of  the  accident.  In 
holding  this  evidence  incompetent  the  court  said: 

'*The  defendant  then  introduced  the  captain  of  the 
boat,  and  asked  him  if  McKenzie  was  on  the  boat  on  that 
trip.  He  answered  that  he  hardly  thought  he  was.  The 
defendant  then  introduced  the  record  of  the  boat  kept  by 
the  shipping  clerk,  who  was  not  introduced  as  a  witness, 
and  showed  by  it  that  McKenzie 's  name  did  not  appear 
in  the  list  of  roustabouts  kept  by  him  on  that  trip.  The 
clerk  who  was  introduced  was  not  present  when  the  sec- 
ond clerk  took  the  names,  but  testified  that  the  latter 
tried  to  get  them  all.  He  also  stated  that  sometimes  these 
roustabouts  took  different  names.  This  proof  failed  to 
show  that  the  record  was  correctly  kept,  and  it  should  not 
have  been  admitted.  On  the  contrary,  it  tended  strongly 
to  show  that  though  the  second  clerk  tried  to  get  all  the 
names,  he  naight  not  have  done  so.  There  is  anoSier  objec- 
tion to  this  evidence.  Books  of  this  kind  are  usually  ad- 
mitted only  as  affirmative  evidence,  and  not  to  establish 
a  negative  proposition.  Thus  it  has  been  held  that  the 
time  book  of  the  employer  kept  in  tabular  form,  in  which 
the  days  the  hands  worked  were  set  down,  was  not  ad- 
missible in  evidence  to  show  that  the  plaintiff  did  not 
work  on  certain  days.  (Lawhom  v.  Carter,  74  Ky.,  7; 
Moore  v.  Potter,  4  Gray,  292 ;  Mattocks  v.  Lyman,  46  Am. 
Dec,  138.)'^ 

An  examination  of  the  authorities  relied  on  by  ap- 
pellee will  show  that  they  do  not  conflict  with  the  prin- 
ciple announced  by  the  authorities  supra.  They  relate 
to  controversies  or  transactions  between  litigants  and 
have  no  bearing  on  a  state  of  case  like  that  here  pre- 
sented. 

There  can  be  no  doubt  of  the  prejudicial  effect  of  the 
evidence  furnished  by  the  books  referred  to  and  the  state- 
ments of  Harry  Cuscaden.  The  purpose  of  it  all  was  to 
show  that  appellant's  witness.  Stable,  who  alone  cor- 
roborated its  motorman  as  to  the  manner  of  appellee's 
receiving  his  injuries,  did  not  see  the  accident  and  was 
not  in  the  vicinity  when  it  occurred,  and  its  effect  upon 
the  jury  was  necessarily  very  damaging  to  appellant. 
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So  Torcibly  was  it  used  by  appellee's  coansel  in  his  arga- 
ment  to  the  jury,  that  upon  the  conclusion  of  the  argu- 
ment counsel  for  appellant  moved  to  discharge  the  jury, 
filing  in  support  of  the  motion  the  affidavit  of  T.  J.  C^eck, 
one  of  its  employes,  setting  forth  the  denunciatory 
language  used  by  appellee's  counsel  in  referring  to  the 
witness  Stable,  and  the  use  made  by  him  of  the  books  of 
the  ice  cream  company  in  attacking  Stable's  credibility. 
We  think  it  patent  that  the  introduction  of  the  in- 
competent evidence  in  question  prevented  appellant  from 
obtaining  an  impartial  trial  of  his  case ;  and  because  of 
the  error  of  the  circuit  court  in  admitting  this  evidence 
and  its  further  error  in  refusing  appellant  a  new  trial 
by  reason  thereof,  the  judgment  is  reversed  and  cause 
remanded  with  directions  to  that  court  to  grant  it  a  new 
trial  in  conformity  to  the  opinion. 


Sumrall's  Gommittee  v.  Commonwealth. 

(Decided  February  10,  1916.) 

Appeal  from  Boyle  Circuit  Court. 

1.  Domicile — How  Changed — Insane  Person  Incapable  of  Changing 
Domicile. — In  order  to  enable  one  to  change  his  legal  residence 
or  domicile  or  acquire  a  new  domicUe,  there  must  be:  (1)  free- 
dom of  choice;  (2)  bodily  presence  in  the  diosen  locality;  (3)  an 
intention  to  remain  there  permanently.  An  insane  person,  being 
incapable  of  either  choice  or  intention,  cannot  legally  change  his 
domicile. 

2.  Domicile — Of  Insane  Person^— Where  Located — Situs  of  Property 
of  for  Taxation — ^Powers  of  Committee. — ^Where  an  insane  perscm, 
residing  in  this  State  until  he  became  insane,  was  sent  by  his 
father  to  an  asylum  in  another  State  for  care  and  treatment,  and 
there  kept  until  the  father's  death  two  years  later,  foUowing 
which,  under  an  inquest  of  the  Boyle  County  Court,  he  was 
found  by  a  verdict  of  a  jury  and  Judgment  of  the  court  to  be  a 
lunatic  and  a  committee  appointed  to  take  charge  of  his  person 
and  estate,  the  fact  that  the  committee  allowed  him  to  remain  In 
the  asylum  of  another  State  where  he  had  previously  been  main- 
tained by  the  father,  did  not  have  the  legal  effect  to  fix  the  Itma- 
tic's  domicile  in  such  other  State  or  remove  it  from  Kentucky. 
Such  domicile  continued  and  yet  remains  in  Boyle  County,  Ken- 
tucky, where  the  committee  must  statedly  make  settlements  of 
the  estate  and  list  it  for  taxation  and  pay  taxes  thereon.  The 
committee  cannot  by  Its  mere  election  fix  the  lunatic's  legal 
domicile  in  another  State.    It  may  have  the  power  to  change  the 
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lunatic's  municipal  domicile,  that  is,  from  one  place  to  another 
within  this  State,  but  it  1b  without  power  to  change  his  national 
or  quasi-national  domicile  by  removing  it  from  this  State  to 
another  Stata 

WM.  L.  WpiTTINGHILii  for  appellant. 

HENRY)  JACKSON  for  appellee. 

Opinion  of  the  Coubt  by  Judqb  Settle — Affirming. 

This  appeal  grew  out  of  the  action  of  the  Board  of 
Tax  Supervisors  of  Boyle  County,  in  listing  and  assess- 
ing for  taxation  for  the  year  1914,  property,  alleged  to 
have  been  omitted,  belonging  to  William  L.  Sumrall,  a 
lunatic,  held  by  appellant  Fidelity  &  Columbia  Trust 
Company,  as  his  committee ;  the  latter  having  appealed 
from  the  action  of  the  board  of  supervisors  to  the 
quarterly  court,  thence  to  the  circuit  court ;  and  f  r6m  the 
judgment  of  the  latter  court,  which  was  also  adverse  to 
its  contention,  to  this  court.  The  several  appeals  thus 
prosecuted  by  the  committee  are  allowed  by  Section  4128, 
Kentucky  Statutes,  which  provides : 

**Any  informality  or  irregularity  in  the  execution  of 
their  duties  as  supervisors,  and  any  failure  of  duty  on 
their  part,  shall  not  render  any  assessment  invalid.  But 
any  taxpayer  feeling  himself  aggrieved  by  the  action 
of  said  board  of  supervisors,  may  appeal  to  the  quarterly 
court  within  thirty  days  after  the  final  adjournment  of 
said  board,  by  filing  with  the  judge  of  said  court  a  certi- 
fied copy,  under  the  hand  of  the  clerk  of  said  board,  of  the 
action  of  said  board.  'And  as  to  further  appeals,  he 
shall  have  the  same  rights  as  are  now  allowed  by  law  in 
civil  cases.  It  shall  be  the  duty  of  the  county  attorney 
to  appear  and  defend  for  the  board.*  ** 

In  its  answer  or  written  statement  filed  in  the  courts 
below  appellant  resisted  the  listing  of  the  property  in 
its  hands  belonging  to  the  lunatic,  William  L.  Sumrall, 
for  taxation  for  the  year  1914,  upon  the  ground  that  his 
residence  or  domicile  had,  prior  to  September  1,  1913— 
the  date  as  of  which  property  subject  to  taxation  became 
assessable  in  this  State — ^become  fixed  in  the  state  of 
Maryland.  The  quarterly  and  circuit  courts  sustained 
a  demurrer  to  the  pleading  in  question,  thereby  holding 
the  property  of  the  lunatic  subject  to  taxation  in  Boyle 
County  for  State  and  county  purposes,  and  such  was 
the  judgment  entered  in  each  court. 
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The  admitted  facts  show  that  William  L.  Smnrall  is 
forty-five  years  of  age  and  was  bom  and  reared  in  Boyle 
County,  where  he  resided  until  1905,  when  he  became  in- 
sane and  was  for  the  purpose  of  confinement  and  treat- 
ment sent  by  his  father  to  an  asylum  for  the  insane  in 
the  state  of  Maryland.  In  January,  1907,  his  father,  J. 
K.  Sumrall,  died,  and  in  September  of  that  year  William 
L.  Sumrall  was  by  verdict  of  a  jury  and  judgment  of 
the  Boyle  County  Court  formally  found  to  be  and  ad- 
judged insane.  At  the  same  tune  appellant  by  appoint- 
ment of  that  court  duly  qualified  as  his  committee, 
by  virtue  of  which  it  took  charge  of  the  lunatic's 
estate.  In  1911  the  Sumrall  farm,  situated  in  Boyle 
County  near  Danville,  was  by  decree  of  the  Boyle  Circuit 
Court  sold  and  the  proceeds  of  sale  distributed  to  the 
three  children  of  J.  K.  Sumrall ;  the  appellant  receiving  as 
committee  the  share  of  William  L.  Sumrall.  J.  K.  Sum- 
rail  lived  upon  the  farm  in  question  until  his  death  and 
there  reared  his  children.  William  L.  Sumrall 's  home 
was  with  his  father  upon  this  farm  until  he  was  sent  by 
the  latter  to  the  insane  asylum  in  Maryland  in  1905.  The 
appellant,  as  committee,  paid  taxes  in  Boyle  County 
upon  the  estate  of  its  ward  from  the  time  of  its  appoint- 
ment and  qualification  as  committee  down  to  the  vear 
1914. 

In  view  of  the  foregoing  undisputed  facts  it  is  mani- 
fest that  William  L.  Sumrall 's  domicile,  both  of  origin 
and  selection,  was  and  continued  to  be  in  Boyle  County 
down  to  the  time  he  became  insane ;  that  he  has  never  re- 
covered from  his  insanity  and  is  absent  from  Kentucky 
through  no  choice  of  his  own ;  from  which  it  would  seem 
to  follow  that  his  domicile  continues  to  be  and  is  now  in 
Boyle  County.  This  is  certainly  true  unless  appellant,  as 
committee,  can,  by  its  mere  election,  declare  him  a  resi- 
dent of  the  state  of  Maryland,  for  the  purpose  of  defeat- 
ing the  State  of  Kentucky  and  Boyle  County  of  its  right 
to  assess  and  tax  the  ward's  property  in  Boyle  County. 

It  is  not  claimed  in  the  pleading  filed  by  appellant 
that  its  ward's  property  was  taxed  or  assessed  for  taxa- 
tion for  the  year  1914,  or  at  any  time,  in  the  state  of 
Maryland,  or  that  it  is  subject  to  taxation  in  that  state; 
but  simply  that  it  cannot  be  taxed  in  this  State  because 
of  the  ward's  residence  in  the  state  of  Maryland.  Ap- 
pellant is  a  Kentucky  corporation,  its  place  of  business 
being  in  Louisville,  Kentucky.  When  it  accepted  the  ap- 
pointment and  qualified  as  conunittee  for  William  L 
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Snmrall  in  1907,  though  he  was  then  insane  and  confined 
in  an  asylmn  of  another  state,  he  was  domiciled  in  Ken- 
tucky, If  such  had  not  been  the  fact  the  Boyle  County 
Court  would  have  had  no  jurisdiction  to  appoint  the  com- 
mittee, nor  appellant  the  right  to  accept  the  trust  Ap- 
pellant must  statedly  make  settlement  of  its  accounts  as 
committee  in  the  Boyle  County  Court,  and  if  it  were  to 
relinquish  the  trust  its  resignation  would  have  to  be  made 
to  the  Boyle  County  Court,  or,  if  it  had  to  be  sued  for  a 
violation  of  the  trust,  the  action  would  have  to  be  brought 
in  the  Boyle  Circuit  Court 

From  the  appellant's  appointment  as  committee  to 
the  present  time  the  status  of  the  ward  and  his  estate  has 
remained  unchanged,  and  there  is  no  claim  and  cannot  be, 
that  the  insane  ward  fixed  his  domicile  in  Maryland,  but 
asserted  only  that  appellant,  before  September  1,  1913, 
elected  to  fix  the  ward's  domicile  in  that  state.  In  order 
to  enable  one  of  sound  mind  to  change  his  domicile  or  ac- 
quire a  new  one,  there  must  be:  (1)  Freedom  of  choice; 
(2)  bodily  presence  in  the  chosen  locality;  (3)  an  inten- 
tion to  remain  there  permanently.  But  an  insane  person 
is  incapable  of  exercising  either  choice  or  intention,  nor 
can  these  twin  elements  essential  to  the  acquisition  of  a 
new  domicile  in  another  state  be  supplied  by  the  commit- 
tee of  an  insane  person. 

An  interesting  discussion  of  the  question  under  con- 
sideration will  be  found  in  Minor's  ** Conflict  of  Laws," 
on  page  107  of  which  it  is  said : 

**The  determination  of  a  lunatic's  domicile  would 
seem  to  hinge  upon  the  question  whether  there  has  been 
an  adjudication  of  lunacy,  or  rather  whether  his  person 
has  been  actually  committed  to  the  custody  and  control 
of  a  legal  guardian  or  committee." 

In  further  dealing  with  the  subject,  the  author  on 
page  108  says: 

**The  true  principle,  therefore,  would  seem  to  be  that 
a  lunatic,  whose  person  has  been  placed  under  the  con- 
trol of  a  guardian  or  committee,  is  prima  fade  incom- 
petent to  establish  a  domicile  in  another  state,  but,  upon 
satisfactory  proof  of  mental  capacity  supervening  such 
domicile  may  be  recognized." 

As  previously  intimated,  there  is  here  no  claim  that 
a  Maryland  domicile  was  acquired  by  act  of  the  insane 
ward.  As  a  matter  of  law,  and  in  point  of  fact,  the  lat- 
ter's  domicile,  both  of  origin  and  selection,  being,  at 
the  time  his  insanity  intervened,  in  Boyle  County,  Ken- 
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tucky,  it  is  yet  there  and  cannot  be  in  Maryland,  unless 
the  ipsi  dixit  of  appellant  that  it  has  changed  it  to  Mary- 
land shall  be  allowed  to  have  the  eflFect  of  fixing  it  there. 
This  aspect  of  the  question  is  also  considered  by  Mr. 
Minor  on  pages  108-9,  ** Conflict  of  Laws,*'  where  it  is 
said: 

**The  question  remains,  what  is  the  locality  of  the 
lunatic's  domicile  when  he  is  himself  too  insane  to  choose 
one?  Shall  the  guardian  or  committee  have  power  to 
change  it,  or  must  it  remain  unalterably  where  it  was 
when  the  disability  was  first  incurred!  This  case  is 
closely  analogous  to  that  of  the  guardian's  power  to 
change  an  infant  ward's  domicile,  already  discussed. 
As  to  the  lunatic's  municipal  domicile,  it  seems  that  the 
guardian  has  the  power,  but  not  so  with  respect  to  his 
national  or  quasi-national  domicile.  His  latter  domicile 
will  remain  unchanged  regardless  of  the  place  of  his 
actual  residence.  He  will  retain  the  domicile  he  possessed 
before  he  became  insane,  upon  the  principle  that  a  domi- 
cile once  acquired  is  retained  until  another  is  gained." 

•  It  will  be  observed  that  the  text  last  quoted  draws 
a  distinction  between  a  municipal  domicile  and  a  national 
or  quasi-national  domicile.  Wo  may  concede  that  ap- 
pellant as  committee  has,  as  claimed  by  it,  all  the  power 
that  a  guardian  possesses  with  respect  to  the  control  of 
the  person  and  estate  of  his  ward,  and  that  by  virtue  of 
such  power  it  may  change,  within  the  bounds  of  the  State, 
the  municipal  or  county  domicile  of  the  lunatic  of  whose 
person  and  estate  it  is  the  committee,  but  we  do  not  give 
our  assent  to  the  proposition  that  a  guardian  or  com- 
mittee has  the  power  by  the  right  of  election  to  change 
the  domicile  of  the  ward  from  this  State  to  another  State. 
Obviously,  a  guardian  who  is  likewise  the  parent  of  his 
ward  can  change  the  national  domicile  of  the  latter,  for 
the  home  of  the  parent  is  in  law  that  of  the  infant 
Whether  the  parent  who  is  also  guardian  of  his  infant 
child  can,  after  changing  his  domicile  and  that  of  the  in- 
fant ward  to  another  state,  continue  to  act  in  the  state  of 
the  new  domicile  as  the  latter 's  guardian  by  virtue  of  his 
appointment  and  qualification  as  such  in  this  State,  is  a 
question  open  to  grave  doubt.  At  any  rate,  we  have  been 
referred  to  no  case  so  holding.  The  right  of  the  parent 
guardian  to  change  the  ward's  domicile  to  another  state, 
although  not  necessary  to  the  decision  of  the  case,  seems 
to  have  been  so  held  by  us  in  Boyd's  Ex'r.  v.  Common- 
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wealth,  149  Ky.,  764,  a  case  strongly  relied  on  in  the  brief 
of  appellant's  counsel.    In  the  opinion  it  is  said: 

**The  place  of  one's  birth  is  his  domicile  of  origin; 
during  his  minority,  he  is  without  power  to  change  this, 
though  it  may  be  changed  for  him  by  his  parents, 
guardian,  or  the  person  having  legal  custody  of  him. 
After  his  majority,  he  is  free  to  change  it,  and  when  so 
changed  the  new  domicile  is  termed  domicile  of  choice.'' 

The  cases.  City  of  Louisville  v.  Sheriey,  80  Ky.,  71; 
Mills  Guardian  v.  Hopkinsville,  11  S.  W.,  776,  also  re- 
lied on  by  appellant's  counsel,  do  not  militate  against 
the  conclusion  we  have  expressed,  as  they  apply  to  muni- 
cipal domicile  alone  and  do  not,  therefore,  bear  upon 
the  question  of  the  committee's  right  to  change  the  na- 
tional domicile  of  the  ward.  The  brief  of  appellant's 
counsel  s^ems  to  take  no  account  whatever  of  the  distinc- 
tion between  the  within-state  or  municipal  domicile,  and 
the  out-of-state,  national  or  quasi-national  domicile,  or 
to  realize  the  fact  that  in  this  jurisdiction  the  right  of  the 
committee  to  change  the  domicile  of  the  ward  by  removing 
it  to  another  state  has  never  been  recognized. 

We  are  unable  to  give  our  assent  to  the  interpretation 
given  by  appellant's  counsel  to  Section  4023,  Kentucky 
Statutes.  In  our  opinion  the  word  ** resides"  as  used  in 
that  section  means  a  domicile  outside  the  State,  and  it 
could  not  have  been  the  intention  of  the  legislature  that 
every  time  the  real  or  beneficial  owner  of  intangible  per- 
sonal property  took  up  his  residence  temporarily  outside 
of  this  State  that  the  personal  representative,  trustee, 
committee  or  agent  in  this  State  should  hold  the  trust 
property  exempt  from  taxation  therein.  The  distinction 
between  legal  and  actual  residence  is  discussed  and  well 
stated  in  Boyd's  Ex'r.  v.  Commonwealth,  supra,  and  Tip- 
ton V.  Tipton,  87  Ky.,  243.  A  reading  of  all  that  part 
of  Section  4023  bearing  upon  the  exemption  from  taxa- 
tion of  intangible  personal  property  owned  by  residents 
out  of  the  State,  but  held  for  them  within  the  State,  will 
better  explain  our  meaning.    It  is  as  follows : 

'Provided,  however.  That  an  adiniiiistra4;or,  executor, 
trustee,  committee,  curator  or  agent  residing  in  the  State 
shall  not  be  liable  for  taxes  on  intagible  personal  prop- 
erty, where  the  real  or  beneficial  owner  of  such  intangible 
personal  property,  held  by  them  or  any  of  them,  resides 
outside  of  the  State;  but  this  exemption  shall  not  apply 
in  the  case  of  an  execntor  or  administrator  in  the  exer- 
cise of  his  oflSce  as  personal  representative  while  the 
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estate  of  a  deceased  person  is  in  process  of  settlement 
and  before  the  share  of  the  non-resident  legatee  or  bene- 
ficiary is  set  apart  to  him,  or  before  said  legatee  is  en- 
titled to  be  paid  his  share.      *    •    •*' 

The  meaning  of  the  above  provision  is  that  when  the 
intangible  personalty  of  the  beneficiary  passes  to  him 
and  its  situs  for  the  purpose  of  taxation  becomes  and  is 
at  his  legal  residence  or  domicile  in  another  State,  a  rep- 
resentative or  agent  in  Kentucky  though  in  possession 
thereof  shall  not  be  liable  for  a  tax  thereon.  Such  was 
the  construction  given  the  section,  supra,  in  City  of 
Henderson  v.  Barrett  *s  Ex^r.,  etc.,  152  Ky.,  648,  and  it 
was  therein  held  that  the  legislature  has  the  power  to 
fix  the  situs  of  intangible  personal  property  for  the  pur- 
pose of  taxation,  and  neither  Section  4020,  Kentucky  Stat- 
utes, fixing  the  situs  of  such  property  at  the  residence  of 
the  real  or  beneficial  owner,  and  not  at  the  residence  of 
the  fiduciary  or  agent  having  custody  or  possession  of 
same,  nor  Section  4023,  providing  that  dn  administrator, 
executor,  trustee,  committee,  curator  or  agent  residing  in 
the  State,  shall  not  be  liable  for  taxes  on  intangible  per- 
sonal property  where  the  real  or  beneficial  owner  of 
such  intangible  personal  property  held  by  them  or  any 
of  them  reside  outside  of  the  State,  is  unconstitutional. 

In  the  instant  case  appellanl^  as  committee  of  William 
L.  Sumrall,  cannot  claim  that  his  estate  in  its  hands  is,  by 
virtue  of  Section  4023,  Kentucky  Statutes,  exempt  from 
taxation  in  this  State  and  in  Boyle  County  because  the 
latter,  being  confined  in  an  insane  asylum  in  Maryland, 
may  for  that  reason  be  said  to  have  an  actual  resi- 
dence outside  of  Kentucky;  for  his  legal  residence  or 
domicile,  as  a  matter  of  law,  is  in  Kentucky  and  has  re- 
mained unchanged  regardless  of  the  place  of  his  confine- 
ment or  actual  residence.  The  rule  of  law  making  Boyle 
County,  Kentucky  his  legal  residence  or  domicile,  cannot 
be  changed  by  an  election  on  the  part  of  his  committee  to 
fix  it  in  Maryland  or  elsewhere  outside  of  Kentucky. 

As  the  circuit  court  did  not  err  in  sustaining  the  de- 
murrer to  the  appellant's  answer  or  statement  of  its  de- 
fense, the  judgment  is  affirmed. 
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Niagara  Fire  Insurance  Company  v.  Layne. 

(Decided  Febniary  H.  1916.) 

Appeal  from  Pike  Circuit  Court. 

Insurance— Asslgnmeiit  or  Other  Transfer  of  Policy— Effect  of. — 
The  assignment  of  a  policy  of  fire  Insurance  by  consent  of  the 
Insurer  creates  a  new  and  independent  c(Hitract  equivalent  to  the 
original  issual  of  a  policy  by  the  insurer  direct  to  the  assignee. 
Insurance — ^Avoidance  for  Misrepresentation — Grounds  in  General 
— Statutory  Provisions — Effect  of  Misrepresentations. — ^Where  one 
applying  for  insurance  makes  answer  to  Inquiries  or  makes  state- 
ments voluntarily,  if  the  fact  be  material  and  the  answer  or  state- 
ment untrue.  Section  639  Kentucky  Statutes  applies,  and  this 
court  has  consistently  held  that  the  policy  is  avoided  whether  the 
applicant  knew  the  answer  or  statement  to  be  untrue  or  not  and 
regardless  of  any  fraudulent  intent  on  the  part  of  the  insured. 
But  where  no  inquiry  is  made  and  answered  concerning  encum- 
brances and  no  voluntary  statement  in  regard  thereto  is  made 
by  the  applicant,  an  avoidance  of  the  policy  will  not  be  declared 
unless  the  Insured  has  fraudulently  failed  to  disclose  the  fact  of 
an  encumbrance  material  to  the  risk  assumed  by  the  company. 
Insurance — Avoidance  for  Misrepresentation — Grounds  in  General 
— ^Fraudulent  Concealment. — Failure  to  disclose  the  existence  of  a 
lien  material  to  the  risk  is  fraudulent  when  the  insured  has 
knowledge  of  the  encumbrance  and  the  facts  are  such  that  an 
ordinarily  prudent  person  would  have  known  that  the  existence 
of  the  lien  was  material  to  the  risk. 

Insurance — ^Avoidance  for  Misrepresentation — Grounds  in  General 
— ^Materiality. — ^An  encumbrance  (or  other  fact)  is  material  to 
the  risk  when,  with  a  knowledge  of  the  truth,  an  insurer  acting 
in  accordance  with  the  usual  practice  or  custom  among  insurance 
companies  would  not  have  issued  the  policy. 
Insurance — ^Actions  on  Policies — Questions  for  the  Jury. — ^The 
question  of  the  materiality  of  an  encumbrance  on  the  insured  prop- 
erty is  ordinarily  one  for  the  Jury. 

Insurance — Insurable  Interest— Building  on  Lands  of  Another 
Than  Insured. — Where  one  has  erected  a  building  on  the  lands 
of  another,  in  the  absence  of  an  agreement  to  that  effect,  he 
has  no  right  to  remove  it;  and  his  right  even  to  occupy  such 
building  having  ceased,  he  had  no  insurable  interest  therein. 
Insurance — ^The  Contract — Construction  and  Operation — ^Entire 
and  Severable  Contracts. — Where  no  inquiry  is  made  of  the  insured 
and  his  failure  to  disclose  his  want  of  insurable  interest  in  one 
item  of  property  covered  by  the  policy  was  fraudulent,  and  the 
want  of  insurable  interest  in  the  one  item  was  material  to  the 
risk  on  another  item  covered  by  the  policy,  the  entire  policy  will 
be  avoided. 

Insurance— Notice  and  Proof  of  Loss.— FUlure  to  furnish  proofs 
of  loss  within  the  time  required  by  the  policy  wiU  not  defeat  an 
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action  thereon;  but  the  action  cannot  be  maintained  until  proofs 
of  loss  are  furnished;  and  if  those  furnished  are  insufficient  and 
it  i»  the  purpose  of  the  insurer  to  defend  an  action  upon  that 
ground,  it  is  incumbent  upon  the  insurer  to  state  to  the  insured 
clearly  the  grounds  of  its  objections  to  the  sufficiency  of  the 
proofs  of  loss  as  submitted. 

HAGER  &  STEWART  and  JAMES  SOWARD  for  appellant 

J.  J.  MOORE  for  appellee. 

Opiniok  of  the  Court  by  JxnxiE  Hannah — ^Reversing. 

On  November  2,  1911,  the  Niagara  Fire  Insurance 
Company  by  its  standard  form  policy,  insured  M.  B.  Col- 
linsworth  for  the  period  of  one  year,  against  loss  or  dam- 
age by  fire  in  the  amount  of  one  hundred  and  fifty  dollars 
on  a  building  and  eight  hundred  and  fifty  dollars  on  a 
stock  of  general  merchandise  therein  stored,  on  Johns 
Creek  in  Pike  county. 

On  February  6,  1912,  CoUinsworth  sold  the  merchan- 
dise to  appellee  Layne  for  the  sum  of  two  thousand  and 
fifty  dollars,  Layne  executing  to  CoUinsworth  a  mortgage 
on  the  merchandise  and  on  a  certain  tract  of  land  in  Pike 
county,  to  secure  the  payment  of  the  unpaid  portion  of 
the  purchase  price  thereof,  eighteen  hundred  and  thirty- 
three  dollars. 

On  February  15,  1912,  at  the  solicitation  and  request 
of  CoUinsworth,  the  agent  of  the  insurance  company  at 
Ashland  in  Boyd  county,  endorsed  upon  the  policy  the 
company's  consent  to  the  transfer  of  the  policy  by  Collins- 
worth  to  Layiie. 

The  building  and  its  contents  were  destroyed  by  fire 
on  October  11, 1912 ;  and  the  fire  insurance  company  hav- 
ing declined  to  pay  the  amount  of  the  policy,  Layne  sued 
thereon  in  the  Pike  Circuit  Court,  and  obtained  a  verdict 
and  judgment  in  the  sum  of  one  hundred  and  fifty  dollars 
for  loss  of  the  building,  and  fiviB  hundred  and  fifty  dollars 
for  loss  of  the  merchandise.  Layne  had  a  policy  in  the 
same  amount  in  another  company,  so  that  the  verdict  was 
for  one-half  of  the  loss  as  estimated  by  the  jury;  that  is, 
the  jury  found  the  value  of  the  building  to  be  three  hun- 
dred dollars  and  of  the  merchandise  to  be  eleven  hun- 
dred dollars,  and  returned  a  verdict  against  the  Niagara 
Fire  Insurance  Company  for  one-half  of  said  amounts* 
The  insurance  company  appeals. 

1.  At  the  outset,  it  may  be  noted  that  where,  as  in 
this  instance,  a  policy  is  by  consent  of  the  insurer  as- 
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signed  and  transferred  by  the  original  holder  thereof , 
a  new  and  independent  contract  of  insurance  is  created 
equivalent  to  the  original  issual  of  a  policy  by  the  insurer 
to  the  assignee.  Home  Insurance  Company  v.  Allen,  93 
Ky.,  270, 13  R.,  95, 14  R,  161, 19  S.  W.,  743. 

2.  It  is  contended  by  appellant  company  that  there 
can  be  no  recovery  for  loss  upon  the  merchandise,  because 
it  was  encumbered  by  the  mortgage  above  referred  to  at 
the  time  of  the  transfer  of  the  policy  to  Layne.  The 
policy  contained  a  stipulation  to  the  effect  that  if  the  sub- 
ject of  the  insurance  be  or  become  encumbered  by  a  chat- 
tel mortgage,  the  policy  should  be  void.  It  is  insisted  by 
appellant  that  the  fact  of  the  encumbrance  was  material, 
that  it  was  not  known  to  the  company's  agent  at  the  time 
he  consented  to  the  transfer  of  the  policy,  and  that  it  was 
not  concununicated  to  the  agent  at  that  time.  It  is  conceded 
by  appellant  that  its  agent  made  no  inquiries  of  Collins- 
worth  at  the  time  he  procured  consent  to  the  transfer 
thereof,  in  respect  of  encumbrances  on  the  merchandise. 

So  that  primarily,  the  question  presented  is  the  ef- 
fect of  the  failure  of  an  applicant  for  insurance  to  com- 
municate to  the  insurer  the  fact  of  an  encumbrance  on 
the  property  sought  to  be  insured,  where  no  inquiry  is 
made  concerning  the  subject,  and  where  the  policy  has 
a  forfeiture  clause  similar  to  the  one  sued  on. 

3.  Section  639,  Kentucky  Statutes,  provides  that  all 
statements  or  descriptions  in  any  application  for  a  policy 
of  insurance  shall  be  deemed  and  held  representations 
and  not  warranties ;  and  that  no  misrepresentation  unless 
material  or  fraudulent  shall  prevent  a  recovery  on  the 
policy. 

And  in  Hartford  Fire  Ins.  Co.  v.  McClain,  85  S.  W., 
699, 27  B.,  461,  it  was  said  that  this  section  of  the  statutes 
applies  to  the  policy  as  well  as  to  the  application  there- 
for, and  that  stipulations  contained  in  the  policy  itself,  as 
to  title  or  interest,  though  not  signed  by  the  insured, 
amount  to  representations  by  the  applicant  of  such  facts. 
Language  to  the  same  effect  is  found  in  Wilson  v.  Qer- 
mania  Fire  Ins.  Co.,  140  Ky.,  642.  But  in  both  of  these 
cases,  the  question  of  ownership  of  the  insured  property 
and  not  an  encumbrance  thereon  was  involved,  and  the 
insured  were  properly  permitted  to  recover  the  value  of 
their  interest  in  the  property.  Hartford  Ins.  Co.  v.  Haas, 
87  Ky.,  531;  Spalding  v.  Miller,  103  Ky.,  414;  American 
Central  Ins.  Co.  v.  Leake,  31  Ky.  L.  R.,  1018;  Wilson  v. 
Germania  Fire  Insurance  Co.,  140  Ky.,  646. 
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It  may  be  conceded  that  if  A  obtains  a  policy  of  fire 
insurance  on  certain  property,  although  he  may  not  be 
asked  a  direct  question  concerning  its  ownership  or  may 
have  made  no  direct  representation  in  respect  thereof,  the 
fact  of  obtaining  the  policy  itself  amounts  to  a  representa- 
tion that  he  is  the  owner  of  the  property. 

But  the  obtaining  of  such  policy  would  not  amount 
to  a  representation  that  the  property  was  unencumbered. 

So  that  where  no  inquiry  is  made  and  answered  con- 
cerning encumbrances  on  the  property  sought  to  be  in- 
sured, and  no  voluntary  statement  is  made  concerning  the 
existence  or  non-existence  of  encumbrances,  there  is  no 
representation  or  statement  in  the  application  for  the 
insurance  which  will  render  applicable  Section  639,  Ken- 
tucky Statutes. 

4.  Where  one  applying  for  insurance  does  make 
answer  to  inquiries,  or  makes  statements  voluntarily,  this 
court  has  consistently  held  that  Section  639  controls,  and 
that  if  the  fact  be  material  and  the  answer  untrue,  the 
policy  is  avoided,  whether  the  applicant  knew  the  state- 
ment to  be  untrue  or  not  and  regardless  of  any  fraud  or 
intent  to  mislead  or  deceive  the  insurer.  American  Aid 
Soc.  V.  Bronger,  91  Ky.,  406,  15  S.  W.,  1118,  11  E.,  902; 
Mutual  Life  Ins.  Co.  v.  Thompson,  94  Ky.,  255,  22  S. 
W.,  87,  14  R.,  800;  Union  Central  Life  Ins.  Co.  v.  Lee, 
47  S.  W.,  614,  20  R.,  839;  Provident  v.  Dees,  120  Ky., 
285,  27  R.,  670,  86  S.  W.,  522;  Illinois  Life  Ins:  Co.  v.  De- 
Lang,  124  Ky.,  569;  Metropolitan  v.  Schmidt,  29  R.,  255; 
Western  &  Southern  v.  Quinn,  130  Ky.,  397,  113  S.  W., 
456;  Briston  v.  Metropolitan,  115  S.  W.,  785;  Provident 
V.  Whayne,  131  Ky.,  84,  93  S.  W.,  1049,  29  R.,  160;  Na- 
tional Protective  Legion  v.  AUphine,  141  Ky.,  777 ;  K.  of 
P.  V.  Bradley,  141  Ky.,  334;  Blenke  v.  Citizens  Life  Ins, 
Co.,  145  Ky.,  332, 140  S.  W.,  561.  (Cases  involving  estop- 
ping knowledge  upon  the  part  of  the  insurance  agent  are 
of  course  necessarily  excluded  here.) 

5.  But  where  no  inquiry  is  made  and  answered  con- 
cerning encumbrances  and  no  voluntary  statement  in 
regard  thereto  is  made  by  the  applicant  for  insurance, 
an  avoidance  of  the  policy  will  not  be  declared  unless  the 
insured  has  fraudulently  failed  to  disclose  the  fact  of  an 
encumbrance  material  to  the  risk  assumed  by  the  com- 
pany. 

In  Southern  California  Insurance  Company  v.  Lucas, 
15  R.,  574,  it  was  said:  **An  applicant  for  insurance, 
whether  inquiry  was  made  of  hiiri  or  not,  was  bound  to 
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communicate  all  facts  known  to  him  and  by  him  believed 
to  be  material^  and  his  failure  to  do  so  must  be  regarded 
as  a  concealment;  and  it  is  to  be  presumed  that  he  knew 
and  beJieved  what  men  of  ordinary  intelligence  know  and 
believe.  Where  a  house  and  the  sixteen  acres  of  land 
upon  which  it  was  situated  was  worth  only  $1,700  and 
the  house  was  insured  for  $1,000,  the  failure  of  the  in- 
sured to  disclose  the  existence  of  mortgage  liens  amount- 
ing to  more  than  $700  was  sufficient  to  invalidate  the 
policy,  although  no  inquiry  was  made  as  to  encumbrances, 
as  the  insured  must  have  known  that  after  satisfying  the 
mortcfago  lions  his  interest  in  the  insured  property  would 
not  be  as  much  as  the  amount  for  which  he  was  insur- 
ing if 

In  Fireman's  Fund  Insurance  Co.  v.  Meschendorf,  14 
R.,  757,  insured  obtained  a  policy  of  insurance  in  the 
sum  of  $1,500  oil  property  worth  $2,200,  and  upon  which 
there  was  a  lien  of  ^00.  No  inquiry  was  made  of  him 
concerning  encumbrances.  The  court  in  that  case  said, 
**The  rule  is  that  when  no  inquiries  are  made,  the  in- 
tention of  the  assured  becomes  material;  and  to  avoid 
the  policy  it  must  be  found  not  only  that  the  matter  was 
material  but  also  that  it  was  intentionally  and  fraudu- 
lently concealed/' 

In  Lancaster  Insurance  Co.  v.  Monroe,  101  Ky.,  12, 
39  S.  W.,  434,  19  R„  204,  the  property  was  encumbered  - 
by  a  mortgage,  the  existence  of  which  was  not  disclosed 
by  the  insured,  no  inquiries  having  been  made  of  insured 
by  the  agent  of  the  insurance  company  concerning  en- 
cumbrances.   In  that  case  the  court  said: 

**The  case,  therefore,  is  one  where  without  inquiry 
as  to  any  mortgage,  the  company  accepts  the  money  of 
the  insured,  prepares  its  own  policy,  and  issues  it.  It 
seems  to  us  that  the  insured  has  the  right  to  assume  that 
the  company  has  made  inquiries  of  him  touching  every 
material  fact  affecting  the  risk,  and  if  he  does  not 
scrutinize  the  multitude  of  conditions  and  stipulations 
with  which  he  finds  his  policy  shingled  over,  he  only  risks 
the  avoidance  of  his  policy  if  it  turns  out  that  he  has 
failed  to  disclose  what  is  in  fact  material,  and  what  he 
ought  to  have  known  to  be  material  to  the  risk  assumed 
by  the  company.  We  think  this  is  the  effect  of  the  later 
decisions  of  this  court  as  it  is  certainly  the  trend  of  the 
authorities  generally.  In  May  on  Insurance,  Section 
207,  it  is  said :  *T\Tiere  no  inquires  are  made,  the  intention 
of  the  assured  becomes  material ;  and  to  avoid  the  policy 
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it  must  be  found  not  only  that  the  matter  was  material, 
but  also  that  it  was  intentional  and  fraudulently  con- 
cealed.' '' 

In  Sun  Mutual  Insurance  Company  v.  Crist,  39  S.  W., 
837, 19  B.,  305,  no  inquiry  was  made  of  the  insured  in  re- 
gard to  the  several  matters  covered  by  stipulations  in 
the  policy,  and  the  court  reaffirmed  the  language  above 
quoted  from  the  Monroe  case. 

In  Phoenix  Insurance  Company  v.  Phillips,  16  E.,  122, 
no  questions  were  asked  the  insured  concerning  the  title 
of  the  land  upon  which  the  insured  building  was  situated; 
and  the  court  quoted  the  language  of  the  Meschendorf 
case,  supra:  "Where  no  inquiries  are  made,  the  intention 
of  the  insured  becomes  material,  and  to  avoid  the  policy 
it  must  be  found  not  only  that  the  matter  was  material 
but  also  that  it  was  intentionally  and  fraudulently  con- 
cealed. *' 

In  Continental  Insurance  Company  v.  Ford,  140  Ky., 
406,  131  S.  W.,  189,  the  evidence  was  conflicting  as  to 
whether  inquiry  had  been  made  by  the  insurance  agent, 
of  the  insured,  concerning  the  existing  of  liens  on  the  in- 
sured property.  And  following  the  Monroe  case,  supra, 
the  court  said  tiiat  conceding  the  existence  of  the  liens  to 
be  material  to  the  risk  assumed  by  the  company,  it  was 
for  the  jury  to  determine  whether,  if  insured  did  conceal 
the  existence  of  liens,  no  inquiry  having  been  made  in 
respect  thereof,  such  concealment  was  fraudulently  made. 

From  these  authorities,  it  will  be  seen  that  the  rule 
in  this  State  is  that  if  no  inquiry  is  made  and  answered 
concerning  encumbrances,  and  no  voluntary  statement 
is  made  by  insured  in  regard  thereto,  the  failure  to  dis- 
close the  existence  of  encumbrances  on  the  property 
sought  to  be  insured  will  not  be  ground  for  an  avoidance 
of  the  policy,  unless  (1)  the  insured  fraudulently  failed  to 
make  such  disclosure,  and  (2)  unless  the  encumbrance 
was  material  to  the  risk  assumed  by  the  company. 

6.  Such  failure  to  disclose  the  existence  of  a  lien 
material  to  the  risk  is  fraudulent  when  the  insured  has 
knowledge  of  the  encumbrance  and  the  facts  are  such 
that  an  ordinarily  prudent  person  would  have  known  that 
the  existence  of  the  encumbrance  was  material  to  the  risk. 
(Ford  case,  supra.) 

7.  An  encumbrance  (or  other  fact)  is  material  to  the 
risk  when,  with  a  knowledge  of  the  truth,  an  insurer  act- 
ing in  accordance  with  the  usual  practice    or    custom 
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aihong  insurance  companies  wonld  not  have  issued  the 
policy.  (U.  S.  H.  &  A.  I.  Co.  v.  Jolly,  118  S.  W.,  281.) 

8.  It  is  contended  by  appellant  company  that  the 
existence  of  the  mortgage  on  the  stock  of  merchandise 
was,  as  a  matter  of  law,  material  to  the  risk. 

This  court  has  in  some  cases  undertaken  to  hold  as 
matter  of  law  that  certain  encumbrances  under  a  certain 
state  of  case,  were  or  were  not  material  to  the  risk.  See 
Phoenix  Insurance  Company  v.  Coomes,  13  B.,  238,  14 
R.,  603,  20  S.  W.,  900;  Meschendorf  case,  supra;  Lucas 
case,  supra,  Springfield  F.  &  M.  Ins.  Co.  v.  Phillips,  16 
R.,  390. 

But,  as  the  court  in  Provident  Savings  Life  Assur.  Co. 
V.  Whayne,  131  Ky.,  84,  indicated,  the  question  of  ma- 
teriality is  generally  one  for  the  jury.  In  that  case  is 
quoted  the  following  language  from  the  opinion  of  Taft, 
J.,  in  Penn  Mutual  Life  Ins.  Co.  v.  Mechanics*  Savings 
Bank,  72  Fed.,  413,  38  L.  R.  A.,  33 : 

"A  fair  test  of  the  materiality  of  a  fact  is  found  in 
the  answer  to  the  question  whether  reasonably  careful 
and  intelligent  men  would  have  regarded  the  fact,  com- 
municated at  the  time  of  effecting  the  insurance,  as  sub- 
stantially increasing  the  chances  of  the  loss  insured 
against.  The  best  evidence  of  this  is  to  be  found  in  the 
usage  and  practice  of  insurance  companies  in  regard  to 
raising  the  rates  or  rejecting  the  risk  on  becoming  aware 
of  the  fact" 

This  is  substantially  the  same  definition  of  **  ma- 
teriality*' as  that  given  above,  quoted  from  the  Jolly 
case.  A  brief  consideration  of  the  matter  will  demon- 
strate that  it  would  be  an  exceptional  case  in  which  the 
materiality  of  a  fact  stated  or  concealed  by  an  applicant 
for  insurance  could  be  disposed  of  as  matter  of  law. 

In  the  case  at  bar,  Layne  bought  the  stock  of  mer- 
chandise from  CoUinsworth  at  the  price  of  $2,050,  giv- 
ing him  a  mortgage  thereon  and  also  on  a  tract  of  land, 
to  secure  the  sum  of  $1,833.  And  the  materiality  of  this 
encumbrance  is  a  matter  to  go  to  the  jury  upon  proper 
evidence  of  the  usage  and  custom  of  insurance  companies. 

9.  It  is  next  contended  by  appellant  that  appellee 
was  not  entitled  to  a  recovery  for  the  loss  of  the  building. 
The  facts  appearing  in  the  record  concerning  this  build- 
ing are  these. 

In  June,  1909,  W.  H.  Justice  sold  to  the  Catlettsburg 
Timber  Company  certain  timber  standing  upon  a  tract 
of  land  owned  by  him  on  Johns  Creek  in  Pike  county, 
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and  the  timber  company  proceeded  to  cut  and  remove  the 
timber  so  purchased.  In  connection  with  the  operation, 
a  commissary  store  was  desirable,  and  CoUinsworth  who 
was  president  of  the  company,  erected  the  buildmg  and 
conducted  a  store  therein  during  the  continuance  of  the 
logging  operations. 

In  the  writing  conveying  the  timber  there  is  no  au- 
thority given  for  the  erection  of  this  house,  and  Justice, 
the  owner  of  the  land  on  which  the  building  stood,  testi- 
fied that  he  had  no  recollection  of  ever  having  given  per- 
mission for  the  erection  of  this  building  upon  his  land ; 
that  he  had  no  agreement,  verbal  or  etherise,  as  to  how 
long  it  should  be  permitted  to  remain  there;  that  he 
learned  a  short  time  after  its  erection,  however,  that  it 
was  there.  It  does  not  appear  that  he  ever  made  any  ob- 
jection to  CoUinsworth  concerning  the  erection  of  this 
building  on  his  land. 

According  to  the  testimony  of  Justice,  the  entry  of 
CoUinsworth  and  erection  of  this  buUding  was  the  act  of 
a  mere  trespasser,  and  continued  to  be  impressed  with 
that  quality,  unless  it  be  said  that  by  implication  of  law, 
the  f aUure  of  Justice  to  make  objection  after  he  learned 
of  the  erection  of  the  building,  created  a  tenancy  at  will. 
Justice  in  his  testimony  declined  to  adnut  that  CoUins- 
worth was  to  have  the  privilege  of  removing  the  buUding. 

So,  from  the  standpoint  of  the  testimony  of  Justice, 
CoUinsworth  was  never  anything  more  than  a  tenant  at 
will,  and  by  virtue  of  Section  2292,  Kentucky  Statutes,  the 
attempted  transfer  by  CoUinsworth  to  Layne  on  February 
6,  1912,  of  the  building  in  question,  would,  under  this 
state  of  case  operate  as  a  forfeiture  to  Justice. 

On  the  other  hand,  CoUinsworth  testified  that  he  told 
Justice  that  the  timber  company  wanted  to  buUd  a  store- 
building  and  a  bam  and  some  camps,  and  proposed  to 
Justice  that  the  latter  should  make  no  charge  for  the 
timber  used  in  erecting  these  buildings,  in  consideration 
of  which  concession,  the  timber  company  would  erect  good 
buildings  and  let  them  remain  on  the  land  after  the  opera- 
tions were  completed;  and  that  Justice  said  he  did  not 
want  the  buildings  on  his  land  as  people  would  be  after 
him  continually,  wanting  to  rent  them,  and  he  **  would 
be  bothered  with  having  to  let  people  live  on  his  land  if 
these  buildings  were  there;**  that  Justice  required  the 
timber  company  to  pay  him  for  the  timber  used  in  the 
erection  of  the  buildings.  On  being  asked  as  to  whether 
he  talked  with  Justice  about  leaving  the  buildings  on  the 
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land  after  the  logging  operations  were  completed,  Collins- 
worth  replied  that  ''I  don't  know  that  I  did.'* 

So  that  from  the  standpoint  of  the  testimony  of  Col- 
linsworth,  he  had  nothing  but  the  right  to  use  the  building 
during  the  continuance  of  the  logging  operations  of  the 
Catlettsburg  Timber  Company,  and  that  period  had  ex- 
pired on  February  6, 1912,  the  date  on  which  CoUinsworth 
sold  out  to  Layne.  In  fact  CoUinsworth  in  his  testimony 
seems  to  concede  this,  as  he  says  there  was  no  price  fixed 
on  the  building  when  he  sold  out  to  Layne,  and  Layne 
swears  that  CoUinsworth  **  just  throw 'd  in  the  buildings.*' 

It  is  suggested  by  appellant  that  the  right  claimed 
by  CoUinsworth,  being  a  contract  of  lease  for  a  term 
longer  than  one  year,  is  within  the  purview  of  sub-sec- 
tion 7  of  Section  470,  Kentucky  Statutes  (the  Statute  of 
Frauds  and  Perjuries).  But,  as  the  timber  purchased 
by  the  timber  company  might  have  all  been  removed 
within  a  year,  the  statute  is  not  applicable ;  and  in  addi- 
tion, the  Statute  of  Frauds  is  available  only  to  parties 
directly  sought  to  be  charged.  Crawford  v.  Woods,  6 
Bush,  200;  Clary  v.  MarshaU,  5  B.  M.,  266;  Oldham  v. 
Sale,  1  B.  M.,  76 ;  Bohannon  v.  Pace,  6  Dana,  194 ;  Jacob 
V.  Smith,  5  J.  J.  M.,  380;  Nelson  v.  Forgey,  4  J.  J.  M., 
569 ;  Bennett  v.  Tiemay,  78  Ky.,  580 ;  Harding  v.  Harding, 
140  Ky.,  277;  Walker  v.  Walker,  19  R,  628;  EUiott  v. 
Scoville's  Assignee,  144  Ky.,  584,  139  S.  W.,  806. 

CoUinsworth,  in  the  absence  of  an  agreement  to  that 
effect,  had  no  right  to  remove  the  building  erected  by 
him  on  the  lands  of  Justice.  Gudgell  v.  Duvall,  4  J.  J. 
M.,  229;  Gray  v.  Ovler,  2  Bush,  256;  Guthrie  v.  Guthrie, 
78  S.  W.,  474,  25  B.;  1701 ;  W.  S.  B.  Co.  v.  Wenner,  127  A. 
S.  B.,  806 ;  and  see  note  to  Cleveland  v.  Clark.  81  A.  S.  B., 
181. 

And,  as  the  logging  operations  of  the  Catlettsburg 
Timber  Company  had  been  completed  on  February  6, 
1912,  according  to  the  evidence  in  this  record,  he  no 
longer  had  even  the  right  to  occupy  it.  It  is  true  that  an 
effort  appears  to  have  been  made  to  show  that  there  re- 
mained on  the  Justice  lands  a  few  trees  which  were 
branded  at  the  time  of  the  selection  and  branding  of  the 
trees  purchased  by  the  timber  company  from  Justice; 
but  in  point  of  fact,  their  operations  on  that  land  had 
come  to  an  end.  The  company  never  did  cut  or  remove 
any  timber  from  that  land  after  February,  1912;  and 
during  the  early  spring  of  1912  removed  its  entire  plant 
and  equipment  to  another  county. 

vol  162—22 

Digitized  by  VjOOQIC 


674  KENTUCKY  BEPOBTS.  [Vol.  162. 

Appellee,  therefore,  had  no  insurable  interest  m  the 
building;  and  lacking  insurable  interest,  he  cannot  re- 
cover for  the  loss  of  the  building. 

10.  Appellant  further  contends  that  the  insurance 
contract  is  not  severable,  and  being  void  as  to  the  build- 
ing, it  is  also  void  as  to  the  stock  of  merchandise. 

But,  as  in  the  matter  of  the  encumbrance  on  the  mer- 
chandise, appellee  made  no  statement  in  regard  to  the 
nature  of  his  claim  to  the  building,  when  the  policy  was 
assigned  to  him  bv  consent  of  the  insurance  company; 
and  the  company's  agent  made  no  inquiry  concerning  the 
matter. 

If  the  insured  building  had  not  been  the  same  one 
in  which  the  insured  goods  were  stored,  we  think  there 
could  be  no  question  that  the  contract  would  be  severable; 
but  in  this  present  case,  the  insured  merchandise  was 
stored  in  the  insured  building,  and  appellee  had  no  in- 
surable interest  in  the  building. 

In  such  case,  we  think  the  true  rule  is  that  if  appel- 
lee's  failure  to  disclose  the  nature  of  his  claim  to  the 
building,  was  fraudulent,  and  the  fact  in  respect  to  the 
nature  of  his  claim  to  the  building  was  material  to  the 
risk  on  the  merchandise,  then  the  entire  policy  would  be 
avoided. 

We  understand  this  to  be  the  underlying  doctrine  of 
Phoenix  Insurance  Co.  v.  Lawrence,  4  Mete.,  9,  81  Am. 
Dec,  521;  at  least  it  seems  a  sound  rule,  where  no  in- 
quiry was  made  of  the  insured  concerning  the  fact  con- 
stituting the  basis  of  avoidance. 

11,  It  is  also  contended  by  appellant  that  proof  of 
loss  was  not  furnished  to  appellant  by  appellee  within  the 
time  required  by  tiie  terms  of  the  contract. 

In  this  State,  the  failure  to  furnish  proofs  of  loss 
within  the  time  stipulated  in  the  contract  is  not  ground 
for  defeating  a  recovery  on  the  contract;  but  the  furnish- 
ing of  proofs  of  loss  is  a  condition  precedent  to  the  main- 
taining of  an  action  to  recover  thereon.  Continental 
Casualty  Co.  v.  Waters,  97  S.  W.,  1103, 30  B.,  240;  Gragg 
V.  Home  Ins.  Co.,  90  S.  W.,  1045,  28  R,  988. 

12.  It  is  further  contended  by  appellant  that  the 
proofs  of  loss  that  were  finally  furnished  were  not  a  com- 
pliance with  the  stipulations  of  the  contract  in  respect 
thereof. 

It  appears  from  the  record  that  appellant  company 
acknowledged  the  receipt  of  proofs  of  loss  by  appellee, 
and  in  the  letter  of  acknowledgment,  said : 
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'*We  desire  to  call  your  attention  to  conditions  of  the 
policy  which  require  that  sworn  statement  in  proof  be 
filed  within  sixty  days  from  the  date  of  the  fire,  which 
was  not  done.  See  lines  numbers  69  to  80  inclusive,  of 
the  policy  conditions,  which  read  as  follows.  (Here  fol- 
low the  policy  stipulations  as  to  what  must  be  shown  in 
the  proofs  of  loss.)  For  this  and  other  good  and  suflScient 
reasons,  these  papers  cannot  be  accepted  as  a  satisfactory 
compliance  with  the  policy  conditions.*' 

Upon  receiving  this  communication,  appellee  conceiv- 
ing it  to  be  a  denial  of  liability  upon  the  ground  that  the 
proof  of  loss  was  not  furnished  within  sixty  days,  ad- 
dressed a  letter  to  appellant  saying:  *'I  assume  from  this 
that  you  deny  liability  and  do  not  intend  to  take  further 
action  toward  adjusting  this  loss.'* 

Under  this  state  of  case,  we  think  if  appellant  com- 
pany desired  to  have  the  benefit  of  an  objection  to  the 
suflSciency  of  the  proofs  of  loss,  it  was  its  duty  to  have 
stated  to  appellee  that  the  proofs  furnished  were  not 
satisfactory,  not  only  because  not  furnished  within  the 
sixty  days,  but  also  because  they  did  not  contain  all  the 
information  required  l)y  the  stipulations  of  the  policy. 

The  insuflSciency  of  the  proofs  of  loss  does  not  operate 
to  relieve  from  liability,  but  only  to  withhold  the  right 
to  maintain  an  action  on  the  policy;  and  the  matter  not 
being  one  vital  to  the  substantial  rights  of  the  insur- 
ance company,  we  think  a  clear  statement  of  the  grounds 
of  its  objection  to  the  proofs  of  loss  was  necessary  in 
order  to  render  available  such  objections  after  action 
is  instituted. 

The  instructions  complained  of  by  appellant  were 
erroneous  as  they  were  in  substance  a  peremptory  direc- 
tion to  find  a  verdict  for  the  plaintiff.  Appellant  offered 
a  number  of  instructions  covering  the  several  points 
raised  by  it  upon  this  appeal ;  but  we  deem  it  unnecessary 
to  discuss  them  further  than  to  say  that  upon  another 
trial,  the  court  in  instructing  the  jury,  should  the  facts 
remain  the  same,  will  be  governed  by  the  principles  laid 
down  in  this  opinion;  viz.:  (a)  the  assignment  of  a 
policy  by  consent  of  the  insurer  creates  a  new  contract  of 
insurance  equivalent  to  the  original  issual  of  a  policy  di- 
rect to  the  assignee;  (b)  the  fact  that  an  assignee  obtains 
the^  consent  of  the  company  to  the  assignment  of  the 
policy  does  not  amount  to  a  representation  that  the  prop- 
erty was  unencumbered;  (c)  if  no  inquiry  concerning  en- 
cumbrances has  been  made  and  answered  and  no  vol- 
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untary  statement  in  respect  thereto  has  been  made  by  the 
insured,  Section  639,  Kentucky  Statutes,  is  not  applic- 
able; (d)  where  the  applicant  for  insurance  does  answer 
inquiries  or  make  voluntary  statements,  Section  639  con- 
trols, and  if  the  fact  be  material  and  the  answer  or  state- 
ment untrue,  the  policy  is  avoided  whether  the  applicant 
knew  the  statement  to  be  untrue  or  not  and  regardless  of 
any  intent  to  mislead  or  deceive  the  insurer  (in  the  ab- 
sence of  estopping  knowledge  upon  the  part  of  the  agent) ; 
(e)  but  where  no  inquiry  is  made  and  answered  concern- 
ing encumbrances,  and  no  voluntary  statement  in  re- 
gard thereto  is  made  by  the  applicant  for  insurance,  an 
avoidance  of  the  policy  will  not  be  declared  unless  the 
insured  fraudulently  failed  to  disclose  the  encumbrance, 
and  it  was  material  to  the  risk;  (f)  failure  to  disclose 
the  existence  of  an  encumbrance  material  to  the 
risk  is  fraudulent  when  the  insured  has  knowl- 
edge of  the  encumbrance,  and  the  facts  are  such 
that  an  ordinarily  prudent  person  would  have  known 
that  the  existence  of  the  encumbrance  was  material  to 
the  risk;  (g)  an  encumbrance,  or  other  fact,  is  material 
to  the  risk  when  with  a  knowledge  of  the  truth,  an  insurer 
acting  according  to  the  usual  practice  or  custom  among 
insurance  companies  would  not  have  issued  the  policy; 
(h)  materiality  is  generally  a  question  for  the  jury;  (i) 
where  two  items  of  property  are  insured  by  one  policy, 
and  the  insured  has  no  insurable  interest  in  one  of  the 
items,  if  his  failure  to  disclose  his  want  of  insurable  in- 
terest, no  inquiry  being  made  in  respect  thereof,  was 
fraudulent,  and  the  fact  of  his  want  of  insurable  interest 
in  the  one  item  was  material  to  the  risk  on  the  other  item, 
then  the  entire  policy  will  be  void;  (j)  failure  to  furnish 
proofs  of  loss  within  the  time  required  by  the  policy 
will  not  defeat  liability,  but  the  furnishing  of  proofs  of 
loss  is  a  condition  precedent  to  the  maintaining  of  an  ac- 
tion on  the  policy;  (k)  the  insufficiency  of  proofs  of 
loss  or  their  failure  to  conform  strictly  to  the  require- 
ments of  the  policy  as  to  the  information  therein  to  be 
exhibited,  will  not  defeat  liability,  but  will  operate  to 
suspend  the  right  to  maintain  an  action  on  the  policy; 
(1)  where  proofs  of  loss  are  furnished,  if  it  is  the  purpose 
of  the  insurance  company  to  defend  an  action  on  the 
policy  upon  the  ground  of  the  failure  of  the  proofs  of 
loss  as  furnished  to  conform  to  the  requirements  of  the 
policy  stipulations  in  respect  thereof,  a  clear  statement 
of  such  grounds  of  objections  as  it  contends  are  oom- 
petent  should  be  made  to  the  insured. 
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The  judgment  appealed  from  is  reversed  and  re- 
manded to  the  trial  court  for  proceedings  in  conformity 
with  the  views  herein  expressed. 


Spradlin  v.  Floyd  County  Board  of  Education. 

(Decided  February  11,  1915.) 

Appeal  from  Floyd  Circuit  Court. 

1.  Schools  and  School  Districts — Board  of  Education — Control  and 
Disposition  of  School  Funds. — The  control  and  disposition  of 
school  funds  hj  the  Board  of  Education  when  thej  act  within  the 
scope  of  the  statute  is  entirely  in  their  discretion,  and  a  suit  by 
citizens  seeking  to  have  the  board  expend  the  money  receiyed 
from  the  Fiscal  Court  in  certain  ways  or  on  certain  buildings, 
will  be  dismissed. 

2.  Schools  and  School  Districts — ^Board  of  Education — Rescission  of 
Orders  Made  by  Board. — ^If  the  Board  of  Education  makes  an  order 
on  its  books  in  advance  of  its  application  to  the  Fiscal  Court  for 
school  funds  indicating  to  what  purpose  they  will  apply  the  funds, 
they  may  at  any  time  afterwards  revoke  this  order. 

HARKINS  &  HARKINS  for  appellant. 

MAY  &  MAY  for  appeUee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — Affirming. 

On  July  19,  1913,  the  Flovd  County  Board  of  Educa- 
tion met  in  the  office  of  the  Superintendent  of  County 
Schools  and  entered  on  its  records  the  following  order: 
**  Ordered  that  we  prepare  our  estimate  of  taxation  to 
file  with  the  fiscal  court  of  twenty  cents  on  each  one  hun- 
dred dollars,  and  a  poll  tax  of  one  dollar,  for  the  pur- 
pose of  huUding  a  new  house  in  division  number  one, 
district  number  one.*' 

After  this  time  it  appears  that  the  personnel  of  the 
Board  of  Education  changed,  and  in  December,  1913,  what 
maybe  called  the  new  board  entered  the  following  order: 
**The  County  Board  of  Education  of  Floyd  County,  be- 
lieving that  the  public  school  building  of  Subdistrict  No. 
1,  Division  No.  1,  in  the  town  of  Prestonsburg,  is  wholly 
inadequate  to  accommodate  the  number  of  children  in 
said  subdistrict,  and  being  not  only  too  small  but  in  a 
run-down  or  worn  out  condition,  so  much  so  that  it  is  im- 
possible to  make  it  answer  the  needs  of  said  subdistrict 
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any  longer,  and  we  believe  that  it  is  absolutely  necessary 
to  build  a  new  house  in  said  subdistrict  at  once ;  in  order 
to  meet  the  expense  of  a  suitable,  modem  building  in  the 
above  named  subdistrict,  and  to  meet  the  incidental  ex- 
penses and  other  obligations  of  the  County  Board  of  Ed- 
ucation for  the  coming  year  1914,  we  ask  that  the  Fiscal 
Court  of  Floyd  County  lay  a  levy  for  the  coming  year 
for  school  purposes  as  follows :  twenty  cents  on  each  one 
hundred  dollars  of  assessed  valuation  of  property  in  the 
county  and  a  capitation  tax  of  one  dollar/' 

Subsequent  to  the  making  of  this  last  order  of  esti* 
mate  of  the  Board  of  Education,  the  fiscal  court  entered 
an  order  levying  a  property  tax  of  twenty  cents  and  a 
poll  tax  of  one  dollar  for  the  use  and  benefit  of  the  Board 
of  Education,  to  be  expended  by  it  in  the  betterment  of 
the  schools  of  the  county. 

After  this  the  appellant,  Spradlin,  a  citizen  and  tax- 
payer of  Educational  Division  No.  1,  District  No.  1,  smng 
for  himself  and  other  taxpayers  of  that  district,  brought 
this  suit  in  equity  against  the  Board  of  Education  of 
Floyd  County,  and  after  averring  that  the  order  made  by 
the  Board  of  Education  on  July  19, 1913,  was  conclusive 
and  irrevocable  by  the  board,  he  averred  that  in  violation 
of  this  order  the  board  was  attempting  to  divert  the  funds 
arising  under  the  levy  of  the  fiscal  court  from  the  purpose 
specified  in  this  order  and  was  about  to  expend  the  money, 
or  a  large  part  of  it,  raised  by  the  levy  in  the  construction 
of  other  school  buildings  in  the  county  but  located  outside 
of  Educational  Division  No.  1,  District  No.  1. 

He  further  averred  that  the  public  school  building  in 
Educational  Division  No.  1,  District  No.  1,  was  unsafe, 
unsanitary  and  wholly  inadequate  for  the  accommodation 
of  the  school  children  in  that  district,  and  that  it  was 
necessary,  in  order  to  furnish  a  suitable  school  building 
in  this  district,  that  all  the  money  raised  by  the  levy 
should  be  appropriated  for  that  purpose.  He,  therefore, 
sought  an  injunction  restraining  the  board  from  using 
the  funds  arising  from  the  levy  for  any  other  purpose 
than  that  indicated  in  the  order  of  July  19th. 

To  this  petition  a  demurrer  was  filed  and  also  an 
answer  setting  up  the  reasons  that  influenced  the  Board 
of  Education  to  distribute  the  money  raised  by  the  levy 
among  the  schools  of  the  county.  The  case  being  sub- 
mitted on  the  pleadings,  the  court  ruled  that  the  demurrer 
to  the  petition  should  be  sustained  and  dismissed  it 
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We  do  not  find  ourselves  able  to  agree  with  counsel 
for  the  appellant  as  to  the  e£Fect  of  this  order  made  by 
the  Board  of  Education  on  July  19th.  We  do  not  think  it 
was  binding  either  on  the  board  as  then  constituted  or 
on  the  board  as  constituted  when  the  application  to  the 
fiscal  court  for  funds  was  made.  This  order  was  merely 
an  expression  of  opinion  on  the  part  of  the  board  d,s  to 
what  disposition  should  be  made  of  the  funds  raised  for 
school  purposes,  and  this  opinion  the  members  of  the 
board  had  the  right  to  change  whenever  they  saw  proper. 

Under  Section  4426a  of  the  Kentucky  Statutes  the 
exclusive  management  of  the  public  schools  of  the  county 
is  with  the  Board  of  Education,  and  this  board  has  the 
right  to  use  the  funds  raised  by  taxation  and  turned  over 
to  it  in  such  a  manner  as  the  best  interests  of  the  schools 
of  the  county  may  demand. 

In  Fiscal  Court  of  Logan  County  v.  Board  of  Educa- 
tion, 138  Ky.,  98,  in  speaMng  of  the  powers  of  the  Board 
of  Education  in  respect  to  the  expenditure  of  funds,  we 
said:  *'The  expenditure  of  funds  within  the  statutory 
limits  is  entirely  within  the  discretion  of  the  Board  of 
Education.  It  can  use  them  as  provided  in  the  statute. 
*  *  *  In  short,  the  objects  mentioned  in  the  statute 
for  which  the  Board  of  Education  may  expend  the  funds 
under  its  control  comprehend  all  the  educational  needs  of 
the  county.  The  statute  was  intended  to,  and  does,  invest 
the  Board  of  Education  with  a  large  discretion  in  the  ex- 
penditure of  the  funds  levied  for  the  benefit  of  the  schools, 
and  so  long  as  this  discretion  is  not  abused,  or  is  reason- 
ably exercised,  the  courts  will  not  interfere  with  it.'^ 

Adopting  this  view  of  the  power  of  the  board,  which 
seems  to  have  been  conferred  by  the  statute,  we  do  not 
think  that  an^  citizen  can  interfere  with  the  discretion 
of  the  board  m  using  school  funds  in  the  betterment  of 
the  schools  of  the  county  or  control  the  action  of  the 
board  in  respect  to  the  school  building  the  funds  shall 
be  used  for  the  improvement  of. 

It  may  be  admitted  that  the  school  building  in  Educa- 
tional Division  No.  1,  District  No.  1,  is  inadequate  for 
the  needs  of  the  school,  but  doubtless  in  the  judgment 
of  the  Board  of  Education  other  school  buildings  in  the 
county  were  more  inadequate.  And  we  think  it  was 
plainly  contemplated  by  the  statute  that  the  board  should 
be  at  liberty  to  use  the  funds  in  improving  such  build- 
ings as  in  its  judgment  most  needed  improving.  If  the 
action  of  the  board  could  be  interfered  with  in  the  manner 
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here  attempted,  there  would  be  continual  confusion  grow- 
ing out  of  the  efforts  of  citizens  in  different  parts  of 
the  county  to  obtain  for  certain  districts  such  part  of 
the  funds  as  in  their  judgment  was  necessary  to  improve 
the  school  buildings. 

We  think  the  judgment  of  the  lower  court  was  correct 
and  it  is  affirmed. 


Chambers,  el  aL  v.  Slone,  el  aL 

(Decided  February  11,  1915.) 

Appeal  from  Pike  Circuit  Court. 

Landlord  and  Tenant — ^Breach  of  Contract  by  Tenant— Action  by 
Tenant  to  Recover  Money  Paid — Connterclalm. — ^Where  a  tenant 
made  a  bank  deposit  of  $270  to  secure  payment  of  six  months' 
rent  and  abandoned  the  premises  at  the  beginning  of  his  term, 
and  the  landlord  again  took  possession  in  15  days,  in  a  suit  by 
the  tenant  to  recover  the  money,  and  a  comiter  claim  by  the  land- 
lord for  damages  in  the  breach  of  contract  and  injmr  to  property, 
the  evidence  examined  and  held  that  the  court  did  sabetantiai 
Justice  in  allowing  f  100.00  to  the  landlord  and  remainder  of  fund 
to  the  tenant 

1         J.  S.  CLINE  for  appellants. 

J.  F.  BUTLER,  J.  J.  MOORE  and  F.  W.  STOWERS  for  appellees. 

Opinion  of  the  Court  by  Judge  Nunn — AjHSrming 

On  April  13,  1911,  the  appellants,  Hugh  Chambers 
and  Mary  Chambers,  husband  and  wife,  and  J.  C.  Cham- 
bers, their  son,  about  19  years  old,  who  resided  with  them, 
owned  a  hotel  known  as  the  Yukon  in  the  town  of  Ft.  Gay, 
West  Virginia.  To  be  more  accurate,  J.  C.  Chambers,  the 
infant,  had  the  legal  title  to  the  real  estate,  and  Hugh 
Chambers  and  wife  owned  the  furniture  and  fumishings 
of  the  hotel. 

Ft.  Gay  is  a  town  of  from  150  to  200  people  situated 
just  across  the  Big  Sandy  from  Louisa.  On  the  date 
named,  the  Chambers  by  written  contract  rented  the 
premises  to  the  appellee,  John  Slone,  for  a  term  of  one 
year  at  the  rate  of  $45  per  month.  The  contract  gave 
Slone  an  option  to  retain  possession  after  his  year, 
upon  further  conditions' to  be  then  complied  with,  and 
a  privilege  of    buying  the  property  if  the  infant,  J. 
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C.  Chambers,  would  ratify  the  contract  and  make  a  deed 
at  maturity.  Slone  ^s  option  to  purchase,  and  that  part 
of  the  contract  giving  him  the  privilege,  are  not  material 
to  the  issue,  except  in  so  far  as  they  show  that  Slone 
knew  at  the  time  he  was  dealing  with  an  infant. 

The  binding  part  of  the  contract  was  for  the  one  year 
rental  period.  When  the  contract  was  executed,  Slone 
paid  $270  advance  rent  for  the  first  six  months.  He  also 
deposited  with  the  First  National  Bank  of  Louisa  $270 
to  the  credit  of  Mary  A.  Chambers.  This  deposit  was 
the  amount  of  rent  for  the  last  six  months,  and  it  was 
deposited  in  the  bank  in  conjunction  with  the  contract 
we  have  referred  to  with  the  understanding  that  the  bank 
would  pay  it  to  Mrs.  Chambers  at  the  rate  of  $45  per 
month,  after  the  first  six  months  expired.  In  the  event 
the  property  was  destroyed  by  fire  during  the  last  six 
months,  rent  payments  should  cease,  and  the  amount  then 
remaining  in  the  hands  of  the  baiA  should  be  repaid  to 
Slone. 

The  rent  contract  also  stipulated  that  Slone  would 
surrender  possession  of  the  premises,  furniture,  etc.,  at 
the  expiration  of  his  term  in  good  condition,  and  that  he 
would  conduct  the  hotel  in  an  orderly  way,  **and  use  all 
efforts  to  prevent  any  unbecoming  conduct  during  his 
occupancy.**  At  or  about  the  expiration  of  the  six 
months,  Slone  abandoned  the  hotel.  The  Chambers  were 
living  in  Pike  county,  this  State,  and  in  their  absence 
he  had  an  inventory  of  the  property  made  and  checked 
over  by  a  person  whose  repute  is  not  questioned.  It  is 
not  contended  that  any  of  the  articles,  or  at  least,  none 
of  consequence,  are  missing.  In  about  ten  or  fifteen  days, 
the  Chambers  repossessed  themselves  of  the  property 
through  another  tenant,  and  in  about  a  month  the  Cham- 
bers took  possession  in  person. 

Slone  brought  this  suit  against  the  Chambers  and  the 
bank  to  recover  the  $270  wMch  he  had  deposited  to  pay 
the  last  six  months'  rent.  He  alleged  that  the  Chambers 
falsely  represented  to  him  that  the  hotel  had  a  large 
patronage  and  was  doing  a  paying  business;  that  they 
concealed  from  him  the  fact  that  the  infant  had  title  to 
the  hotel ;  and  that  he  had  been  harassed  in  his  possession 
of  the  household  goods  by  part  of  them  being  levied  upon. 
He  asks  that  the  bank  be  enjoined  from  paying  over  to 
Mary  and  Hugh  Chambers  the  $270  for  the  reason  that 
they  are  insolvent. 
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The  Chambers  by  answer  denied  any  fraud  or  mis- 
representahon,  or  any  disturbance  of  his  right  to  hold  or 
possess  the  hotel  and  the  household  goods.  By  counter- 
claim they  ask  a  judgment  for  $1,000  against  Slone  for 
breach  of  contract  and  for  injury  he  had  done  to  the  good 
name  of  the  hotel,  by  making  it  a  resort  of  drunkards, 
gamblers,  and  licentiates.  Issue  was  joined  on  all  of  the 
propositions,  and  the  court  heard  the  proof.  It  was  ad- 
judged that  the  bank  pay  the  Chambers  $100  on  their 
counter-claim.  The  balance,  $170,  was  adjudged  to  belong 
to  Slone.  Ch^gnbers  and  the  bank  appeal.  We  have  ex- 
amined the  record  carefully,  and  believe  the  judgment  of 
the  court  did  substantial  justice  to  the  parties. 

Slone  does  not  satisfactorily  show  that  any  fraud  was 
practiced  upon  him.  He  was  at  the  hotel  for  two  or 
three  days  before  he  entered  into  the  contract.  At  that 
time,  all  the  table  room  was  taken  by  boarders  during 
all  meal  hours,  and  the  house  was  so  crowded  that  the 
family  had  to  sleep  in  the  parlor.  Maybe  these  were  star 
boarders,  but  Slone  has  not  oflFered  any  evidence  to  prove 
it,  or  to  indicate  that  these  conditions  were  anything  out 
of  the  ordinary. 

The  patronage  fell  off  very  soon  after  Slone  took 
possession.  The  Chambers  say  that  when  they  resumed 
the  business  there  was  none.  They  introduce  a  number 
of  witnesses  who  testify  to  the  frequent  presence  about 
the  hotel  during  Slone 's  tenancy  of  various  persons  of 
questionable  character.  There  is  evidence  tending  to 
show  that  Slone  approved  the  presence  of  some  of  them 
and  that  his  manner  of  conducting  the  place  damaged  its 
reputation.  There  was  also  damage  to  some  of  the  furni- 
ture and  bed  clothes. 

Slone  testifies  that  an  officer  had  an  execution  for  $30 
against  Chambers,  and  levied  it  on  some  of  the  furniture, 
but  it  was  never  sold  nor  taken  out  of  his  possession. 
Young  Chambers  never  manifested  any  disposition  to 
repudiate  the  contract,  and  at  all  times  Slone  had  full 
possession  of  all  the  property.  It  is  apparent  that  Slone 
gave  up  the  place  because  he  was  losing  money,  and  in 
doing  so,  he  breached  his  contract.  The  Chambers  re- 
possessed themselves  inamediately  and  have  been  in 
possession  ever  since.  Becognizing  that  the  lower  court 
could  better  judge  of  the  credibility  of  the  witnesses,  and 
the  amount  of  damage  sustained  by  the  Chambers,  we 
are  disposed  to  accept  his  judgment,  and  to  say  that  the 
award  of  $100  to  the  Chambers  amply  compensate  them* 
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The  bank  complains  of  the  judgment  and  says  that 
on  the  day  Slone  deposited  the  money  to  the  credit  of  Mrs. 
Chambers,  it  loaned  that  much  or  ^ore  money  to  the 
Chambers,  and  took  the  Slone  paper  as  coUateraJ.  Under 
the  circumstances^  the  bank  acquired  no  greater  right  to 
this  fund  than  Chambers  had. 

The  judgment  is  therefore  affirmed. 


Baker,  et  aL  v.  Baker,  Eccles  &  Company,  et  aL 

(Decided  February  11,  1915.) 

Appeal  from  McCracken  Circuit  Court. 

Judgment— On  Constmctlye  Serylce— When  Void  on  Account  of 
Defect  in  Affidavit  for  Warning  Order.— It  is  indispensable  that 
an  affidavit  for  a  warning  order  against  a  non-resident  defendant 
should  aver  that  the  defendant  was  absent  from  or  beUeved  to  be 
absent  from  the  State.  In  the  absence  of  this  averment  the  clerk 
has  no  authority  to  make  a  warning  order  and  the  Judgment  ren- 
dered on  such  constructive  service  is  void. 
Judgment — ^Affidavit  for  Warning  Order — ^Presumption  as  to  Suffi- 
ciency of. — ^When  the  affidavit  tells  to  state  that  the  defendant 
is  absent  or  believed  to  be  absent  from  the  State,  it  will  not 
be  presumed  that  he  was  absent  from  the  averment  that  he  was 
a  non-resident  of  the  State  and  resided  in  another  State,  as  he 
might  be,  legally  speaking,  a  non-resident  and  yet  actually  be  in 
this  state  when  the  affidavit  was  made. 

Judgment — Collateral  Attack  on — ^Presumption. — ^When  a  collateral 
attack  is  made  on  a  Judgment,  every  presumption  must  be  indulged 
that  wiU  support  the  Judgment,  for  on  collateral  attack  a  Judg- 
ment cannot  be  successfully  assailed  unless  it  is  void  for  a  want 
of  Jurisdiction  in  the  court  to  render  the  Judgment  that  appears 
upon  the  record. 

Judgment — ^Direct  and  Collateral  Attack  Defined. — ^A  direct  attack 
on  a  Judgment  can  only  be  made  in  the  manner  pointed  out  in  the 
code;  that  is  to  say,  by  prosecuting  an  appeal  or  by  proceeding 
in  the  manner  pointed  out  in  Sections  344,  414  and  518  for  the 
modification  or  vacation  of  Judgments.  An  attack  made  on  a 
Judgment  in  any  other  way  is  a  collateral  attack. 
Judgment — Presumption  on  Collateral  Attack. — ^If  the  record  does 
not  affirmatively  show  everything  that  was  done,  the  presumption 
will  be  that  the  things  it  does  not  show  have  been  done  in  such  a 
manner  as  that  there  would  be  no  defect;  but  if  the  record  affirm- 
atively shows  everything  in  such  a  way  as  that  no  presumption 
can  be  indulged  in,  the  record  must  control.  Therefore,  when 
the  whole  record  affirmatively  shows  a  defect  that  deprtves  the 
court  of  Jurisdiction,  the  Judgment  must  be  treated  as  void. 
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6.  Judgment— Foreign  Judgments  of  Probate  Court— Validity  and 
Effect  of. — The  Judgment  of  a  probate  court  of  a  sister  State, 
entered  in  an  ex  parte  proceeding,  finding  that  the  decedent  was 
a  resident  of  the  county,  does  not  affect  the  rights  of  persons  in 
another  State  interested  in  the  estate  who  were  not  parties  to 
the  proceedings. 

7.  Judgment — ^Against  Party  Not  Before  Court  Void. — ^No  person  can 
be  deprived  by  legal  proceedings  of  property  unless  he  has  been 
given  notice,  in  the  manner  provided  by  law,  that  his  right  to 
the  property  Is  about  to  be  determined  and  that  he  must  defend 
if  he  desires  to  save  it 

8.  Judgment— Foreign  Judgment  of  Probate  Court — Residence. — ^The 
Judgment  of  a  probate  court,  rendered  in  an  ex  parte  proceeding 
adjudging  that  the  decedent  was  a  resident  of  the  State  and 
county  in  which  the  court  sat,  does  not  preclude  interested  per- 
sons living  in  another  State  from  showing,  in  opposition  to  the 
Judgment,  that  the  decedent  was  not  a  resident  of  the  State  or 
county. 

9.  Judgment — Foreign  Judgment — ^Force  and  Effect  of  on  Descent  and 
Distribution  of  Property. — ^The  Judgment  of  a  court  of  general 
Jurisdiction  in  a  sister  State  in  proceedings  to  settle  the  estate 
of  an  Intestate,  to  which  interested  persons  in  this  State  were 
parties,  by  constructive  service,  does  not  affect  property  of  the 
intestate  having  a  situs  in  this  State  or  determine  the  rights  of 
the  non-residents  in  such  property,  although  it  is  conclusive  of 
their  rights  as  to  property  situated  In  the  State  where  the  Judg- 
ment was  rendered. 

10.  Judgment — ^Estates  of  Decedents — Situs  of  Property — Rights  of 
Partle?. — ^VS^ere  an  Intestate  dies  leaving  property  In  several 
States,  a  court  of  sufficient  Jurisdiction  in  any  of  these  States 
may,  in  proceedings  to  settle  his  estate,  in  which  non-resident. 
Interested  persons  are  made  parties  by  constructive  service,  de- 
termine conclusively  the  rights  of  all  the  parties  as  to  the  prop- 
erty situated  in  the  State,  but  cannot  conclusively  determine 
their  rights  as  to  property  having  a  situs  in  other  States.  Nor 
does  the  fact  that  the  court  adjudged  that  the  Intestate  was  a 
resident  of  the  State  change  this  rule. 

11.  Judgment — Foreign  Judgments — ^Force  and  Effect  of. — ^Where  the 
Judgment  of  a  sister  State  determined  the  residence  of  an  Intestate 
and  the  descent  of  his  estate  In  a  proceeding  In  which  non-resident. 
Interested  parties  were  before  the  court  by  constructive  service, 
and  a  suit  is  brought  on  that  Judgment  In  this  State  for  the  pur- 
pose of  recovering  property  here  situated,  it  may  be  attacked  in 
so  far  as  it  attempts  to  affect  property  situated  in  this  State,  but 
it  is  conclusive  as  to  the  property  situated  in  the  State  where  it 
was  rendered.  Nor  is  this  rule  changed  by  the  adjudication  that 
the  intestate  died  a  resident  of  the  State  where  the  Judgment  was 
rendered. 

12.  Judgment — Confiictlng  Judgments  in  Suits  to  Settle  an  EiBtate. — 
If  an  intestate  dies  leaving  property  in  several  States  and  suit  Is 
brought  in  each  State  to  settle  his  estate  on  the  ground  that  he 
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dited  a  resident  of  that  State,  interested,  non-residents  who  are 
before  the  court  only  by  constructive  serrice  may  attack  the 
extra-territorial  effect  of  any  of  the  foreign  Judgments  in  a  suit 
to  enforce  them  in  another  State. 

13.  Domicile — Residence. — ^A  person  cannot  have  a  legal  residence  in 
two  States  or  countries,  although,  he  may  have  an  actual  residence 
in  many  places  and  his  actual  residence  may  be  in  one  place  and 
his  legal  residence  in  another. 

14.  Domicile — Residence — Intention — ^Acts  and  Conduct. — ^The  place  of 
legal  residence  is  fixed  both  by  intention  and  acts  and  conduct,, 
and  when  it  is  difficult  to  reconcile  the  intention  with  the  acts 
and  conduct,  the  law  will,  from  the  facts  and  circumstances,  fix 
the  legal  residence. 

15.  Domicile — Residence — Definition  of  Liegal  Residence. — If  a  person 
has  actually  removed  to  another  place  with  the  intention  of  re- 
maining there  for  an  indefinite  time  and  as  a  place  of  fixed 
domicile,  it  is  to  be  deemed  his  place  of  domicile,  notwithstanding: 
he  may  entertain  a  "fioating  intention"  to  return  at  some  future 
period. 

16.  Domicile— Residence — Intention — ^Acts  and  Conduct — ^When  there 
is  a  confiict  between  intention  and  acts  and  conduct,  the  acts 
and  conduct  will  controL 

C.  C.  GRASSHAM,  BERRY  &  GRASSHAM,  PITTS  &  McCONNICO 
and  E.  W.  ROSS  for  appellants. 

WHEELER  &  HUGHES  for  appellees. 

Opinion  of  the  Court  by  Judge  Cabboll — ^Affirming. 

This  litigation,  concerning  the  descent  and  distribu- 
tion of  the  personal  estate  of  Charles  Baker,  and  which 
involves  one  important  and  disputed  question  of  fact 
and  several  interesting  questions  of  law,  arose  in  this 
way :  Charles  Baker  was  born  and  lived  for  a  number  of 
years  at  or  near  the  town  of  Savannah,  in  Hardin  county^ 
Tennessee.  In  1901  he  came  to  Paducah,  Kentucky,  and 
engaged  in  the  mercantile  business,  in  which  business  he 
remained  at  Padoicah  from  that  time  until  his  death  in 
1912. 

In  September,  1912,  while  en  route  to  his  old  home  in 
Tennessee  for  a  visit,  he  died  while  on  board  a  steam- 
boat in  Humphrey  county,  Tennessee,  leaving  surviving, 
as  his  only  heirs-at-law,  his  widow,  the  appellant,  Mrs. 
Josie  C.  Baker,  his  mother,  the  appellee,  Mrs.  Augusta 
H.  Baker,  and  a  brother,  E.  W.  Baker.  At  the  time  of 
his  death  he  owned  real  property  situated  in  Hardin 
county,  Tennessee,  also  some  personal  estate  located  in 
that  county,  as  well  as  valuable  personal  estate  having 
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a  sitns  in  Padticah,  Kentncky,  consisting  of  shares  of 
stock  in  the  Paducah  Oorporation  of  Baker,  Ecdes  & 
Company,  and  a  large  debt  against  this  corporation. 

In  November,  1912,  his  widow  applied  to  the  County 
Conrt  of  Hardin  counly,  Tennessee,  for  letters  of  admin- 
istration on  the  estate  of  her  husband.  The  proceedings 
in  this  court,  which  were  entirely  ex  parte,  were  had  on 
the  motion  of  the  widow.  The  request  was  granted  and 
the  order  of  the  Hardin  County  Court  appointing  her 
administratrix  recites  that  **at  the  time  of  his  death  the 
residence  of  the  said  Charles  Baker  was  in  Hardin 
county,  Tennessee,  and  that  he  left  therein  estate,  goods 
and  chattels,  rights  and  credits,  the  granting  of  the  ad- 
ministration whereof  belongs  to  this  court;  and  Mrs. 
Josie  O.  Baker,  the  widow  of  the  said  Charles  Baker, 
deceased,  having  applied  for  letters  of  administration  on 
his  estate,  and  she  having  a  right  thereto  under  the  laws 
of  the  State  of  Tennnessee,  and  the  court  being  satisfied 
of  her  right  to  so  administer,  it  is  therefore  ordered  and 
decreed  by  the  court  that  said  application  made  by  the 
said  Mrs.  Josie  C.  Baker  for  the  granting  of  letters  of 
administration  on  said  estate  to  her  be  granted.'* 

At  another  term  of  this  county  court,  held  in  De- 
cember, 1912,  it  appears  that  Mrs.  Baker  presented  a 
settlement  of  her  accoomts  as  administratrix,  and  there- 
upon this  order  was  made:  '^It  further  appearing  to 
the  court,  from  proof  introduced  to  and  heard  by  the 
court,  that  the  said  Charles  Baker  died  intestate,  and 
at  the  time  of  his  death  was  a  resident  of  Hardin  county, 
Tennessee,  that  he  left  no  children  or  descendants  of  such 
surviving,  but  left  surviving  his  widow,  the  said  Mrs. 
Josie  C.  Baker,  and,  under  the  laws  of  the  State  of  Ten- 
nessee, the  said  Mrs.  Josie  C.  Baker,  as  the  widow  of  tlie 
deceased,  is  entitled  to  all  of  the  surplus  personal  prop- 
erty of  the  estate,  and  the  court  being  of  the  opinion 
that  she  is  entitled  to  receive  and  hold  as  her  own  indi- 
vidfual  property  all  of  the  surplus  personalty  of  the  es- 
tate, after  payment  of  the  debts  of  the  same  and  the 
expenses  of  tiie  administration,  so  adjudges  and  de- 
crees.'* 

It  further  appears  from  the  settlements  and  orders 
of  this  court  that  the  debts  due  by  the  deceased  were  few 
in  number  and  trifling  in  amount,  and  that  the  widow  as 
administratrix  had  in  her  possession  certificates  of  stock 
owned  by  the  deceased  in  the  corporation  of  Baker,  Eo- 

Digitized  by  VjOOQIC 


Baker  v.  Baker,  Eccles  &  Co.  687 

des  &  Co.,  of  Paducah,  of  the  value  of  $27,000,  and  also 
some  other  personal  assets  of  small  value.  On  this  show- 
ing it  was  ordered  and  adjudged  by  the  court  that  Mrs. 
iBaker  as  administratrix  transfer  and  deliver  to  herself 
as  the  widow  of  the  deceased  all  of  the  personal  estate 
in  her  possession,  including  these  shares  of  stock,  and 
this  was  done  as  appears  from  the  settlements  and  re- 
ceipts filed  in  this  court 

It  will  be  observed  that  the  order  appointing  Mrs. 
Baker  administratrix  recites  that  the  court  heard  proof 
on  the  sfubject  of  the  place  of  the  intestate's  residence 
at  the  time  of  his  death,  but  the  record  does  not  disclose 
what  character  of  proof  was  heard,  nor  does  it  appear 
from  the  record  that  his  mother  or  any  other  persons 
interested  in  his  estate  or  its  distribution  were  in  any 
manner  parties  to  this  county  court  proceeding  or  had 
any  notice  of  it. 

Subsequent  to  these  proceedings  in  the  county  court, 
and  on  December  28,  1912,  Mrs.  Josie  C.  Baker  individ- 
ually and  jas  administratrix  of  Charles  Baker  filed  in  the 
chancery  court  of  Hardin  county,  Tennessee,  her  petition 
in  equity,  or  bill  of  coAplaint,  as  it  is  called  in  the  Ten- 
nessee practice^  against  Mrs.  Augusta  H.  Baker,  the 
mother,  and  E.  W.  Baker,  the  brother  of  the  deceased, 
who  were  then  residents  of  Paducah, Ky., and  also  against 
several  persons  who  were  residents  of  Hardin  county, 
Tennessee.  In  her  petition  she  set  out  her  appointment 
as  administratrix  of  the  estate  of  Charles  Baker  in  the 
Hardin  County  Court  and  averred  that  her  husband  died 
intestate,  a  resident  of  and  domiciled  in  Hardin  county, 
Tennessee,  leaving  surviving  him  as  his  sole  heir  and  dis- 
tributee his  widow,  and  as  his  only  other  heirs-at-law 
his  brother,  E.  W.  Baker,  and  his  mother,  Mrs.  Augusta 
Baker. 

The  petition  further  set  up  her  ownership  of  the 
stock  in  the  Paducah  corporation  of  Baker,  Eccles  & 
Co.,  the  interest  of  the  deceased  in  several  tracts  of  land 
in  Tennessee,  and  averred  that  Mrs.  Augusta  Baker  was 
asserting  some  claim  and  interest  in  the  Tennessee  lands 
owned  by  Charles  Baker,  and  also  to  one-half  of  the  per- 
sonal estate  left  by  him,  upon  the  tiieory  that  he  died  a 
resident  of  the  State  of  Kentucky,  and,  under  the  laws 
of  that  State,  his  mother  was  entitled  to  one-half  of  his 
surplus  personal  estate. 
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The  prayer  of  her  petition  was  that  Mrs.  Augasta 
Baker  and  E.  W.  Baker  be  brought  before  the  court  in 
the  manner  provided  for  non-residents  and  be  required 
to  assert  whatever  claim  they  might  have  to  the  estate 
left  by  the  deceased.  She  further  prayed  that  it  be  ad- 
judged that  Charles  Baker  died  a  resident  of  the  State 
of  Tennessee,  and  that  she  as  his  widow  was  the  sole 
distributee  and  entitled  to  all  of  his  personal  estate  after 
the  payment  of  his  debts,  and  for  all  other  and  proper 
relief. 

On  the  filiug  of  this  petition  an  order  of  publication 
was  made  citing  Mrs.  Augusta  Baker  and  E.  W.  Baker, 
as  non-residents,  to  make  defense  to  the  petition  on  a 
named  day,  and  it  is  not  questioned  that  these  defend- 
ants were  regularly  proceeded  against  under  the  law  of 
Tennessee,  as  non-resident  defendants,  although  they 
did  not  appear  in  the  action. 

On  April  7,  1913,  an  order  was  entered  by  the  court 
reciting  that  these  non-resident  defendants  were  regu- 
larly before  the  court  by  publication  and  having  failed 
to  make  any  defense,  the  petition,  under  the  Tennessee 
practice,  was  taken  for  confessed^as  to  them.  It  also  ap- 
pears that  in  April  the  depositions  of  several  witnesses 
were  taken  for  the  plaintiff  for  the  purpose  of  establish- 
ing  among  other  things  that  Charles  Baker  was  a  resi- 
dent of  Tennessee  at  the  time  of  his  death. 

On  May  2, 1913,  a  judgment  was  entered  in  this  chan- 
cery case  adjudging  that  *Hhe  said  Charles  Baker  at  the 
time  of  his  death  was  a  citizen  o^  and  had  his  domicile  at 
Savannah,  Tennessee;  that  at  no  time  was  he  a  citizen 
of  and  domiciled  at  Paducah,  Kentud^y;  that  all  of  his 
life  he  was  a  citizen  of  and'  had  his  domicile  at  Savan- 
nah, Tennessee,  and  the  court  so  adjudges  and  decrees.*' 

It  was  further  adjudged  that  his  widow  was  the  sole 
distributee,  and  as  such  entitled,  in  accordance  with  the 
laws  of  Tennessee,  to  the  whole  of  the  surplus  personal 
property  of  which  he  died  the  owner.  She  was  further 
adjudged  entitled  to  the  270  shares  of  stock  in  the  Baker, 
Eccles  &  Co.  corporation  and  the  accumulated  profits 
thereon. 

This  is  all  that  need  be  said  at  this  time  respecting 
the  proceedings  in  the  Tennessee  courts  and  the  orders 
and  judgments  therein  made. 

Turning  now  to  the  Kentucky  proceedings,  it  appears 
that  on  November  27,  1912,  Mrs.  Augusta  Baker,  mother 
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of  Charles  Baker,  was  granted  letters  of  administration 
on  his  estate  by  the  County  Court  of  MeCracken  county, 
Kentucky,  and,  on  December  3, 1912,  as  such  administra- 
trix she  filed  a  petition  in  the  MeCracken  Circuit  Court 
for  a  settlement  of  the  estate  of  Charles  Baker,  and  to 
this  petition  his  widow  and  Baker,  Eccles  &  Co.  were 
made  defendants.  In  this  petition  it  was  averred  that 
Charles  Baker  died  a  resident  of  MeCracken  county, 
Kentucky,  the  owner  of  shares  of  stock  in  the  Baker, 
Eccles  &  Co.  corporation  of  the  value  of  $27,000,  to- 
gether with  accumulated  profits  thereon,  and  some  other 
articles  of  personal  property,  and  also  a  claim  of  several 
thousand  dollars  against  Baker,  Eccles  &  Co.  She  also 
set  up  that  herself  and  the  widow  were  the  only  heirs- 
at-law  of  the  decedent  entitled  to  an  interest  in  his  es- 
tate, and  that  she  was  entitled  to  one-half  of  his  personal 
estate  after  the  payment  of  debts  and  the  widow  to  the 
other  one-half. 

In  this  action  Mrs.  Josephine  Baker  was  proceeded 
against  as  a  non-resident  defendant,  but  whether  she 
was  brought  before  the  court  by  virtue  of  these  proceed- 
ings is  a  question  that  will  later  be  disposed  of.  For  the 
present  it  is  sufl&cient  to  say  that  Mrs.  Josephine  Baker 
did  not  appear  in  this  action,  and  on  February  13,  1912, 
a  judgment  was  rendered  by  the  MeCracken  Circuit 
Court  adjudging  that  Charles  Baker  died  a  resident  of 
MeCracken  county,  Kentucky,  and  that  his  mother,  Mrs. 
Augusta  Baker,  under  the  Kentucky  law,  was  entitled  to 
one-half  of  the  surplus  personal  estate  of  the  deceased, 
Fud  Mrs.  Josephine  Baker,  as  his  widow,  to  one-half 
thereof. 

In  the  judgment  Baker,  Eccles  &  Co.  was  directed  to 
cancel  the  270  shares  of  stock  in  the  corporation  issued 
to  Charles  Baker  and  to  re-issue  one-half  of  these  shares 
to  Mrs.  Josephine  Baker  and  to  re-issue  the  other  half  to 
Mrs.  Augusta  Baker.  The  remaining  personal  property 
found  to  be  owned  by  the  deceased  after  the  payment  of 
debts  was  also  directed  to  be  divided  equally  between 
these  two  persons. 

In  June,  1913,  Mrs.  Josephine  Baker,  individually 
and  as  administratrix  of  Charles  Baker,  filed  a  suit  in 
the  MeCracken  Circuit  Court  against  Baker,  Eccles  & 
Co.,  in  which,  after  setting  up  the  orders  and  judgments 
made  in  the  Tennessee  courts  and  her  sole  ownership  of 
the  personal  estate  of  the  deceased  by  virtue  tiiereof,  she 
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prayed  that  Baker,  Eccles  &  Co.  be  required  to  transfer 
to  her  individually  the  270  shares  of  stock  to  which  she 
was  adjudged  entitled  by  the  Tennessee  chancery  judg- 
ment and  also  for  judgment  against  it  for  $11,429.17, 
in  which  amount  she  alleged  it  was  indebted  to  her  hus- 
band at  the  time  of  his  death.  With  this  petition  she 
filed  certified  copies  of  all  the  proceedings  had  in  the 
Tennessee  courts,  together  with  a  copy  of  the  evidence 
heard  in  the  chancery  court  of  Tennessee. 

To  this  petition  Baker,  Eccles  &  Co.  filed  its  answer 
putting  in  issue  all  the  averments  of  the  petition,  and 
also  relied  on  the  judgment  of  the  McCracken  Circuit 
Court  in  the  case  of  Mrs.  Augusta  Baker  heretofore 
mentioned. 

Mrs.  Augusta  Baker  came  into  this  suit  by  an  inter- 
vening petition  in  which  she  averred  that  Charles  Baker 
died  a  resident  of  the  State  of  Kentucky,  and  that  under 
the  laws  of  this  State,  and  by  virtue  of  the  judgment  of 
the  McCracken  Circuit  Court  in  the  suit  brought  by  her, 
she  was  entitled  to  the  interest  in  the  estate  of  Charles 
Baker  decreed  to  her  by  the  McCracken  Circuit  Court 
judgment,  which  she  averred  was  binding  and  conclu- 
sive upon  Mrs.  Josephine  Baker.  She  further  put  in 
issue  the  validity  of  the  orders  and  judgments  made  in 
the  Tennessee  county  court,  as  well  as  in  the  chancery 
.  court  of  Tennessee,  and  averred  that  the  judgments  in 
each  of  these  courts  in  so  far  as  they  determined  that 
Charles  Baker  died  a  resident  of  the  State  of  Tennessee, 
and  that  his  widow  was  entitled  to  the  whole  of  his  per- 
sonal estate  after  the  payment  of  his  debts  were  void, 
because  neither  of  these  Tennessee  courts  had  jurisdic- 
tion to  make  orders  or  judgments  so  declaring,  and  she 
relied  on  the  judgment  of  the  McCracken  Circuit  Court 
in  the  suit  brought  by  her  as  finally  determining  not 
only  the  domicile  of  Charles  Baker  at  the  time  of  his 
death,  but  the  devolution  of  his  estate. 

After  motions  to  strike  out  parts  of  the  petition  of 
Mrs.  Augusta  Baker,  as  well  as  demurrers  thereto  had 
been  overruled,  a  reply  was  filed  controverting  the  affim- 
ative  averments  of  the  pleading  of  Mrs.  Augusta  Baker, 
and  it  was  further  averrv^d  that  the  judgment  rendered 
in  the  McCracken  Circuit  Court  in  so  far  as  it  attempted 
to  determine  the  rights  of  Mrs.  Josephine  Baker  was 
void,  because  she  was  not  before  the  court  by  either 
actual  or  constructive  service  of  process. 
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When  the  pleadings  had  been  made  np,  a  large 
amount  of  evidence  was  taken  on  the  issue  as  to  the  resi- 
dence of  Charles  Baker  at  the  time  of  his  death,  and 
thereafter,  the  case  having  been  submitted  for  hearing, 
it  was  adjudged  that  the  petition  of  Mrs.  Josephine  Baker 
be  dismissed,  and  from  that  judgment  this  appeal  has 
been  prosecuted. 

From  this  necessarily  extended  statement  of  the  pro- 
ceedings in  the  Tennessee  and  Kentucky  courts  it  will 
be  seen  that  the  real  question  at  issue  in  this  case  is 
whether  the  widow  of  Charles  Baker  is  entitled  to  the 
whole  of  his  surplus  personal  estate  under  the  Tennessee 
law  or  his  mother,  Mrs.  Augusta  Baker,  to  one-half  of 
it,  under  the  Kentucky  law,  and  that  the  solution  of  this 
question  depends  upon  the  place  of  residence  of  Charles 
Baker  at  the  time  of  his  death  and  the  force  and  effect  to 
be  given  to  the  Tennessee  and  Kentucky  judjgments. 

In  behalf  of  Mrs.  Josephine  Baker  the  argument  is 
made  that  the  Tennessee  judgments  finding  that  Charles 
Baker  died  a  resident  of  Tennessee  are  conclusive  of 
this  question  whether  in  faict  he  died  a  resident  of  that 
State  or  not,  and  this  being  so,  his  widow,  under  the  law 
of  Tennessee,  about  which  there  is  no  dispute,  was  and 
is  entitled  to  the  whole  of  his  surplus  personal  estate. 
It  is  further  contended  in  this  behalf  that  the  Kentucky 
judgment  rendered  by  the  MeCracken  Circuit  Court  in 
the  case  of  Mrs.  Augusta  Baker,  in  so  far  as  it  undertook 
to  determine  Mrs.  Josephine  Baker  ^s  interest  in  the  es- 
tate of  her  husband,  was  void,  because  she  was  not  be- 
fore the  court  either  by  actual  or  constructive  service. 

For  Mrs.  Augusta  Baker  the  argument  is  made  that 
Charles  Baker  died  a  resident  of  the  State  of  Kentucky, 
and  therefore  the  Tennessee  courts  had  no  jurisdiction 
to  determine  that  he  died  a  resident  of  Tennessee  or  to 
distribute  his  estate  under  the  laws  of  Tennessee,  and, 
further,  that  the  Kentucky  judgment  determining  the 
rights  of  the  widow  and  the  mother  is  and  was  a  valid 
judgment,  and,  as  it  has  not  been  modified  or  vacated  or 
any  appeal  prosecuted  therefrom,  it  finally  determined 
the  rights  of  the  parties. 

Other  questions  upon  which  these  respective  argu- 
ments rest  will  be  noticed  in  the  course  of  the  opinion. 

Taking  up  first  the  validity  and  effect  of  the  judgment 
of  the  MeCracken  Circuit  Court,  which,  as  stated,  deter- 
mined that  Baker  died  a  resident  of  Paducah,  Kentucky, 
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and  that  his  mother,  under  the  laws  of  this  State,  was 
entitled  to  one-half  of  his  surplus  personal  estate  and 
his  widow  the  other  one-half,  the  conclusion  we  have 
reached  with  respect  to  this  judgment  renders  it  unnec- 
essary to  discuss  its  effect  or  do  more  than  set  forth 
the  reasons  that  have  brought  us  to  the  conclusion  that 
it  is  void  in  so  far  as  it  affects  the  rights-  of  the  widow. 

In  the  suit  in  which  this  judgment  was  obtained  the 
widow  was  proceeded  against  as  a  non-resident  defend- 
ant. She  was  not  actually  served  with  process,  nor  did 
she  in  any  manner  enter  her  appearance  to  this  action; 
so  that  unless  the  warning  order  proceedings  were  suffi- 
cient to  bring  her  before  the  court  on  constructive  serv- 
ice, she  cannot  be  treated  as  being  in  any  manner  affected 
by  this  judgment;  in  other  words,  her  status  is  the  same 
as  if  she  had  not  been  made  a  party  to  this  suit. 

Without  setting  out  in  full  Sections  57-61  of  the  Code 
covering  the  subject  of  constructive  service,  we  think 
it  sufficient  for  the  purposes  of  the  question  we  have  to 
say  that  Section  57  of  the  Code  provides  that  a  warn- 
ing order  may  be  made  upon  an  affidavit  showing  that 
the  defendant  is  a  non-resident  of  this  State  and  be- 
lieved to  be  absent  therefrom,  and  also  stating  in  what 
country  the  defendant  resides  or  may  be  found  and  the 
name  or  place  where  a  postoffice  is  kept  nearest  to  the 
place  where  the  defendant  resides  or  may  be  found. 

Other  sections  of  the  Code  provide  that  when  this 
affidavit  is  made  the  clerk  of  the  court  shall  make  an  or- 
der warning  the  defendant  to  defend  the  action  on  the 
first  day  of  the  next  term  of  the  court  which  does  not 
commence  within  sixty  days  after  the  making  of  the 
order.  In  other  sections  it  is  provided  that .  the  clerk 
at  the  time  of  making  the  warning  order  shall  ap- 
point an  attorney  whose  duty  it  shall  be  to  inform  the 
defendant  of  the  pendency  and  nature  of  the  action  and 
report  to  the  court  the  result  of  his  efforts. 

In  this  suit  no  separate  warning  order  affidavit  was 
made,  nor  was  it  necessary  that  one  should  have  been 
made  if  the  petition  itself,  which  was  properly  verified, 
contained  the  matter  which  should  have  been  embraced 
in  an  affidavit.  The  verified  petition  upon  this  point 
averred  that  **Mrs.  Josephine  Baker  has  left  the  State 
of  Kentucky  and  is  now  a  non-resident  thereof,  and  she 
resides  at  Savannah,  in  the  State  of  Tennessee,  at  which 
place  a  postoffice  is  kept  and  which  is  the  nearest  post- 
office  to  the  residence  of  said  Mrs.  Josephine  Baker.'' 
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When  the  petition  containing  this  affidavit  was  filed, 
a  warning  order,  in  due  form,  was  made  and  a  warning 
order  attorney  was  appointed  as  provided  in  the  Code, 
who,  before  the  judgment  was  rendered,  filed  in  proper 
form  and  manner  a  report  showing  that  he  had  written 
Mrs.  Baker  at  the  address  named,  informing  her  of  the 
pendency  and  nature  of  the  action  against  her,  but  had 
not  received  any  reply.  So  that  the  defect,  if  any,  in 
these  warning  order  steps  consists  in  the  insufficiency  of 
the  affidavit  upon  which  the  warning  order  was  made. 
This  affidavit  is  the  basis  of  warning  order  proceedings, 
and  no  warning  order  can  be  made  by  the  clerk  or  attor- 
ney appointed  under  it  until  the  affidavit  provided  by 
the  Code  has  been  made. 

It  will  be  observed  that  the  affidavit  conforms  strictly 
to  the  Code  requirements  except  that  it  fails  to  aver  that 
Mrs.  Josephine  Baker  is  believed  to  be  absent  from  the 
State.  It  sets  out  that  Mrs.  Baker  has  left  the  State 
and  is  a  non-resident  thereof,  and  gives  the  place  of  her 
residence  in  the  State  of  Tennessee  and  her  postoffice  in 
that  State,  but  there  are  no  words  in  the  affidavit  that 
supply  the  place  of  the  averment  that  she  was  believed 
to  be  absent  from  tirs  State  at  the  time  the  affidavit  was 
made.  And  we  think  this  averment  was  indispensable 
to  the  sufficiency  of  the  affidavit  and  that  in  its  absence 
the  clerk  had  no  authority  to  make  the  warning  order 
or  to  appoint  the  attorney.  In  cases  like  this  it  is  alone 
the  fact  that  the  defendant  is  absent  or  believed  to  be 
absent  from  the  State  at  the  time -the  affidavit  is  made 
that  authorizes  the  proceedings  against  him  as  a  non- 
resident. If  the  defendant  is  not  absent  or  believed  to 
be  absent  from  the  State,  he  cannot  be  proceeded  against 
as  a  non-resident  and  accordingly  the  court  would  have 
no  jurisdiction  on  constructive  service  to  enter  a  judg- 
ment aflFecting  his  rights.  This  is  so  because  it  is  the 
making  of  the  warning  order  that  commences  the  action, 
and  the  clerk  has  no  authority  to  make  this  order  except 
oil  a  sufficient  affidavit. 

Admitting  this  to  be  true,  it  is  said  that  we  should 
presume  that  the  defendant  was  absent  or  believed  to 
be  absent  from  the  State  when  the  affidavit  was  made 
from  the  averment  that  the  defendant  was  a  non-resident 
of  the  State  and  resided  in  another  State.  But  we  do 
not  think  so.  A  defendant  might  be,  legally  speaking,  a 
non-resident  and  yet  be  actually  in  the  State  and  in  the 
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couiiiy  where  the  suit  was  brought  when  the  affidavit  and 
warning  order  were  made.  Redwine  v.  Underwood,  101 
Ky.,  190;  Warrick  v.  McCormiek,  150  Ky.,  800. 

The  argnment  is  also  made  that^  as  this  i&  a  collateral 
attack  on  the  validity  of  the  judgment  of  the  McCracken 
CiPCTiit  Court,  every  presumption  must  be  indulged  that 
the  proceedings  in  that  court  were  regular  and  every 
step  necessary  to  give  it  jurisdiction  to  render  the  judg- 
ment was  properly  taken. 

It  is  true  that  every  presumption  must  be  indulged 
to  support  a  judgment  against  collateral  attack,  for  in 
this  respect  there  is  a  well  defined  and  distinct  difference 
between  a  direct  and  a  collateral  attack  on  a  judgment. 
It  is  also  well  settled  that  on  collateral  attack  a  judg- 
ment cannot  be  successfully  assailed  unless  it  is  void 
for  a  want  of  jurisdiction  in  the  court  to  render  the 
judgment  that  appears  upon  the  record.  Bamberger  v. 
Green,  146  Ky.,  258;  Maysville  R.  R.  Co.  v.  Ball,  108 
Ky.,  241;  Dennis  v.  Alves,  132  Ky.,  345. 

We  are  also  clear  that  the  attack  made  on  this  Ken- 
tucky judgment  was  a  collateral  attack,  as  a  direct  at- 
tack on  a  judgment  can  only  be  made  in  the  manner 
pointed  out  in  the  Code;  that  is  to  say,  by  prosecuting 
an  appeal  or  by  proceedings  had  under  the  Code  and 
in  the  manner  pointed  out  in  Sections  344,  414  and  518 
for  the  modification  or  vacation  of  judgments.  An  at- 
tack made  on  a  judgment  in  any  other  way  is  a  collateral 
attack.  Black  on  Judgments,  Volume  1,  Section  252; 
Vanfleet  on  Collateral  Attack  on  Judicial  Proceedings, 
Sec.  2 ;  Duff  V.  Hagins,  146  Ky.,  792. 

Being  then  a  collateral  attack,  will  we  presume  that 
all  the  proceedings  taken  by  the  court  necessary  to  sus- 
tain the  validity  of  the  judgment  were  regular  t  The  rule 
upon  this  subject  is  that  if  the  record  is  ancient  or  it 
does  not  afl&rmatively  show  everything  that  was  done, 
the  presumption  will  be  that  the  tilings  it  does  not  show 
have  been  done  in  such  manner  as  that  if  they  ap- 
peared in  the  record  there  would  be  no  defect  and  so 
the  judgment  on  collateral  attack  will  be  treated  as  er- 
roneous, but  not  void,  and  consequently  not  subject  to 
collateral  attack.  But  if  the  record  is  fresh  and  affirma- 
tively shows  everything  in  such  a  way  as  that  no  pre- 
sumption can  be  indulged  in  that  something  was  done 
that  does  not  show  in  the  record,  then  the  record  must 
control,  for  there  is  no  room  to  presume  that  something 
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else  may  have  been  done  that  would  cure  the  defect,  and 
in  this  state  of  case  if  the  defect  is  substantial  the  judg- 
ment is  void  and  may  be  attacked  collaterally.  Sup- 
porting this  rule  reference  may  be  had  to  Hynes  v.  Old- 
ham, 3  T.  B.  Mon.,  266;  Benningfield  v.  Reed,  8  B.  Mon., 
102;  Newcomb  v.  Newcomb,  13  Bush,  544;  Carr  v.  Carr, 
92  Ky.,  552;  Wilson  v.  Teague,  95  Ky.,  47;  Sears  v. 
Sears,  95  Ky.,  173;  Segal  v.  Eeishert^  128  Ky.,  117; 
Steel  V.  Steams  Coal  &  Lumber  Co.,  148  Ky.,  429; 
Kreiger  v.  Sonne,  151  Ky.,  739. 

The  rule,  however,  favoring  all  presumptions  that 
can  be  indulged  in  to  sustain  the  validity  of  a  judgment 
on  collateral  attack  cannot  be  here  invoked  because  the 
whole  of  a  new  record  is  here,  and  it  aflSrmatively  shows 
the  absence  of  the  conditions  upon  which  the  court 
had  jurisdiction  to  render  a  judgment  affecting  the  rights 
of  a  non-resident,  and  this  being  so  this  judgment  as  to 
the  widow  must  be  treated  as  void.  Green's  Heirs  v. 
Breckinridge's  Heirs,  4  T.  B.  Mon.,  541;  Brownfield  v. 
Dyer,  7  Bush,  505;  Arthurs  v.  Harlan,  78  Ky.,  138; 
Grigsby  V.  Barr,  14  Bush,  330;  Clark  v.  Eaison,  126  Ky., 
486. 

But  the  invalidity  of  this  judgment  does  not,  as  we 
will  presently  attempt  to  show,  have  the  effect  claimed 
by  counsel  for  the  appellant,  or  strengthen  the  case  for 
the  widow. 

Taking  up  next  the  validity  and  effect  of  the  Ten- 
nessee county  court  judgment,  we  are  clearly  of  the 
opinion  that  so  much  of  this  judgment  as  undertook  to 
adjudicate  that  the  residence  of  Charles  Baker  was  in 
Hardin  county,  Tennessee,  at  the  time  of  his  death,  and 
as  a  legal  consequence  of  this  his  widow,  under  the  laws 
of  Tennessee,  was  his  sole  distributee  and  entitled  to 
the  whole  of  the  surplus  of  his  personal  estate,  was  void 
so  far  as  the  rights  of  his  mother  were  attempted  to  be 
affected.  In  view  of  the  admitted  fact  that  Charles 
Baker,  at  the  time  of  his  death,  owned  both  real  and  per- 
sonal estate  in  Hardin  county,  Tennessee,  there  can  be 
no  doubt  that  under  the  laws  of  Tennessee  the  county 
court  of  Hardin  county  had  power  and  jurisdiction  to 
grant  letters  of  administration  on  his  estate  to  his 
widow.  This  jurisdiction  and  power  attached  by  virtue 
of  the  fact  that  he  owned  real  and  personal  property  in 
that  county  and  was  not  dependent  on  the  condition  that 
he  died  a  resident  of  that  county.    If  he  was,  in  fact,  at 
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the  time  of  his  death,  a  resident  of  McCracken  county, 
Kentucky,  the  Tennessee  county  court  would,  under  the 
circumstances,  have  had  the  same  power  and  jurisdic- 
tion to  grant  letters  of  administration  on  his  estate  as 
if  he  had  admittedly  died  a  resident  of  Hardin  county, 
Tennessee. 

But  it  is  one  thing  to  grant  letters  of  administration 
and  another  very  different  thing  to  determine  the  place 
of  the  intestate's  residence  for  the  purpose  of  affecting 
the  devolution  of  his  estate.  The  granting  of  letters  of 
administration  alone  would  not  in  any  manner  affect  the 
devolution  of  his  estate  or  determine  the  distributees  or 
the  shares  to  which  they  were  entitled.  The  adminis- 
trator would  merely  hold  the  estate  in  trust  for  the  ben- 
efit of  the  persons  entitled  to  the  estate,  with  the  duty 
of  turning  the  estate  over  to  such  persons  when  their 
right  was  established  and  in  the  time  and  manner  pro- 
vided by  the  Tennessee  law.  So  that  the  mother  of 
Charles  Baker  could  not  and  does  not  complain  of  so 
much  of  the  Tennessee  county  court  judgment  as  granted 
letters  of  administration  upon  his  estate. 

But  manifestly  this  Tennessee  county  court  could 
not,  in  this  ex  parte  proceeding  or  application,  instituted 
by  the  widow,  to  which  his  mother  was  not  a  party,  on 
any  kind  of  service  or  publication,  have  jurisdiction  or 
power  to  adjudicate  that  the  deceased  was  a  resident  of 
the  State  of  Tennessee  and  thereby  conclusively  deter- 
mine that  his  widow  was  entitled  to  the  whole  of  his 
surplus  personal  estate  and  exclude  his  mother  from  par- 
ticipation. We  do  not  know  of  any  authority  that  would 
permit  an  interested  party  to  be  deprived  of  his  right 
to  make  defense,  or  that  would  conclude  him  by  a  judg- 
ment rendered  in  the  manner  of  this  Tennessee  judg- 
ment Here  we  have  two  contestants  for  the  personal 
estate  of  Charles  Baker,  each  of  them  having  at  least 
some  iground  upon  which  to  assert  her  right  to  an  in- 
terest in  his  estate,  and  yet  an  inferior  court,  in  the  ab- 
sence of  one  of  the  parties,  undertakes  to  and  does  ad- 
judge a  fact  upon  which  the  other  party  becomes,  by 
virtue  of  a  local  statute,  entitled  to  the  whole  of  this 
estate.  It  seems  to  us  that  a  mere  statement  of  this 
proposition  is  suflScient  to  conclusively  refute  the  effect 
claimed  for  this  county  court  judgment  It  is  funda- 
mental law,  recognized,  as  we  think,  by  every  court, 
that  no  person  can  be  deprived  in  a  legal  proceeding 
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of  property  to  which  he  has  or  asserts  claim  unless  he 
has  been  given  notice  in  the  manner  provided  by  law, 
which  may,  generally  speaking,  be  said  to  be  actual  or 
constructive  notice  of  the  pendency  of  the  suit  and  that 
his  right  to  the  property  is  about  to  be  determined  and 
he  must  defend  if  he  desires  to  save  it. 

.  Out  of  numerous  authorities  supporting  these  gen- 
eral statements  we  think  it  suflBcient  to  refer  to  the  lead- 
ing case  of  Pennoyer  v.  Neff,  95  U.  S.,  714,  24  L.  Ed., 
565.  Another  case  involving  a  question  very  much  like 
this  was  before  the  court  in  the  case  of  Overby  v.  Gor- 
don, 177  U.  S.,  214,  44  L.  Ed.,  741.  In  the  Overby  case, 
which  involved  a  contest  over  the  distribution  of  the  es- 
tate of  one  Haralson,  it  appears  from  a  statement  of  the 
facts  that  a  Mrs.  Gordon  instituted  proceedings  in  an 
appropriate  court  of  the  District  of  Columbia  for  the 
purpose  of  probating  the  last  will  of  Haralson  and  to 
obtain  letters  of  administration.  In  this  proceeding  an 
issue  was  made  as.  to  the  place  of  residence  of  the  de- 
ceased at  the  time  of  his  death,  and  there  was  intro- 
duced a  record  showing  that  administration  on  his  es- 
tate had  been  granted  by  a  probate  court  of  the  State 
of  Gteorgia.  The  District  of  Columbia  court  ruled  that 
he  died  a  resident  of  the  District  of  Columbia  and  de- 
nied the  conclusive  effect  of  the  Georgia  proceedings.  In 
considering  the  case  the  Supreme  Court  said : 

**The  single  question  for  consideration  is,  was  the 
grant  of  letters  of  administration  by  the  court  of  ordi- 
nary of  De  Kalb  county,  Georgia,  competent  evidence 
upon  the  issues  tried  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  respecting  the  domicile  of  the  dece- 
dent at  the  time  of  his  death  t" 

The  order  of  the  Georgia  court  granting  letters  of 
administration  recited  *'that  Haralson  died  a  resident 
of  De  Kalb  county,  Georgia, '^  and  it  was  contended  that 
this  was  a  conclusive  adjudication  of  tiie  place  of  his 
residence,  notwithstanding  the  fact  that  the  proceedings 
were  ex  parte  and  that  no  notice  to  other  interested 
parties  was  given  sufficient  to  bring  them  before  the 
court  for  the  puri)Ose  of  determining  their  rights,  ibid 
the  court  said:  **From  the  record  of  the  proceedings 
instituted  in  the  De  Kalb  County  Court  it  is  apparent 
that  the  ultimate  purpose  was  to  adjudicate  upon  and 
decree  distribution  of  the  estate  of  the  deceased,  the  ap- 
pointment of  an  administrator  being  a  mere  preliminary 
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step  in  the  management  and  control  by  the  court  of  as- 
sets of  the  estate.  The  question  of  domicile  would  seem 
to  have  been  important  only  as  establishing  the  partic- 
ular court  of  ordinary  which  was  vested  with  jurisdiction 
to  administer  the  assets  within  the  State  of  (Georgia. 
The  subject  matter  or  res  upon  which  the  power  of  the 
court  was  to  be  exercised,  was,  therefore,  the  estate  of 
the  decedent." 

Then,  after  an  extended  discussion  of  the  question, 
the  court  said:  '*We  are  of  the  opinion  that  the  De 
Kalb  County  Court  possessed  the  power  to  determine 
the  question  of  domicile  of  the  decedent  for  the  purpose 
of  conclusively  adjudicating  the  validity  within  the 
State  of  Georgia  of  a  grant  of  letters  of  administration, 
but  that  it  did  not  possess  the  power  to  conclusively  bind 
all  the  world  as  to  the  fact  of  domicile  by  a  mere  finding 
of  such  fact  in  a  proceeding  in  rem.  In  other  words,  pro- 
ceedings which  were  substantially  ex  parte  cannot  be  al- 
lowed to  have  greater  efficacy  than  would  a  solenm  con- 
test inter  partes^  which  would  have  estopped  only  actual 
parties  to  such  contest  as  to  facts  which  had  been  or 
might  have  been  litigated  in  such  contest. 

**Our  conclusion  being  that  the  adjudication  of  the 
fact  of  domicile  in  Georgia  made  in  the  grant  of  letters 
by  the  De  Kalb  County  Court,  and  which  was  not  made 
in  a  contest  inter  partes,  was  of  no  probative  force  upon 
the  question  of  domicile  in  a  contest  in  a  court  of  the 
District  of  Columbia  in  the  course  of  proceedings  for  the 
administration  of  assets  within  said  District,  it  results 
that  the  Supreme  Court  of  the  District  did  not  err  in 
excluding  the  transcript  in  question,  whether  tendered 
as  evidence  conducing  to  establish  or  as  conclusively 
fixing  the  domicile  of  the  deceased.*'  To  the  same  effect 
is  Thormann  v.  Frame,  176  U.  S.,  350,  44  L.  Ed.,  500. 

If  in  a  proceeding  like  the  one  had  in  this  county 
court  the  rights  of  persons  not  in  any  manner  parties 
to  the  proceeding  could  be  conclusively  determined  and 
property  to  which  they  asserted  claim  be  taken  from 
them  in  the  manner  here  attempted,  it  would  follow  that 
in  all  cases  judgments  might  go  affecting  the  rights  of 
j)ersons  who  were  not  parties  to  the  proceedings,  and 
this  practice  would  of  course  be  at  war  with  the  estab- 
lished doctrine  that  no  person  can  be  deprived  of  his 
property  without  opportunity  to  be  heard  in  his  defense. 
Black  on  Judgments,  Vol  1,  Sec.  226 ;  Hovey  v.  Elliott, 
169  U.  S.,  42  Law  Ed.,  215. 
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Our  conclusion,  therefore,  is,  upon  this  branch  of 
the  case,  that  the  adjudication  of  the  Tennessee  county 
court  that  Baker  died  a  resident  of  Tennessee,  and  ac- 
cordingly his  widow  was  entitled  to  the  whole  of  his 
surplus  personal  estate,  was  absolutely  void  and  open 
to  attack  in  any  court  in  which  a  claim  under  it  might 
be  asserted.  Spencer  v.  Parsons,  89  Ky.,  577;  Francis 
V.  Lilly,  124  Ky.,  230;  Carpenter  v.  Moorelock,  151  Ky., 
506;  Black  on  Judgments,  Vol.  2,  Section  894. 

Passing  now  to  the  chancery  court  judgment^  we  find 
that  under  the  laws  of  Tennessee  the  chancery  court 
occupies  substantially  the  same  position  that  circuit 
courts  do  in  this  State.  In  other  words,  Tennessee  chan- 
cery courts  are  courts  of  general  jurisdiction,  and 
accordingly  have  the  power  to  settle  estates  of  deceased 
persons  and  determine  the  rights  of  conflicting  claim- 
ants thereto,  as  well  as  all  other  matters  that  may  be 
necessary  in  adjudicating  the  rights  of  the  parties.  So 
that  the  chancery  court  had  jurisdiction  to  adjudge  that 
Baker  died  a  resident  of  Hardin  county,  Tennessee,  and 
that  his  widow,  under  the  law  of  Tennessee,  was  entitled 
to  the  whole  of  his  surplus  personal  estate.  Admitting 
all  this,  and,  further,  that  his  mother  was  properly  be- 
fore the  court  on  constructive  service,  the  only  remain- 
ing question  is  the  effect  to  be  given  to  this  judgment 
of  the  chancery  court  when  it  is  attempted  to  take  under 
it  personal  property  having  a  situs  in  this  State.  We 
use  the  expression  ** having  a  situs  in  this  State'*  be- 
cause we  think  Baker  died  a  resident  of  Kentucky,  and 
accordingly  the^  personal  estate  owned  by  him  at  his 
death  and  here  in  controversy  had  a  situs  in  this  State. 

On  this  issue  counsel  for  the  widow  urgently  insist 
that  this  Tennessee  chancery  judgment,  standing  as  it 
does  unmodified  and  unreversed,  conclusively  settled  not 
only  in  Tennessee  but  everywhere  every  question  deter- 
mined by  it  affecting  parties  who  were  before  the  court 
by  actual  or  constructive  service,  and  therefore  ite  op- 
eration and  effect  could  not  be  called  in  question  when 
suit  was  brought  on  it  in  this  State. 

That  it  had  in  the  State  of  Tennessee,  where  it  was 
rendered,  and  as  to  property  situated  in  that  State,  the 
conclusive  effect  claimed  for  it,  may  be  readily  ad- 
mitted, but  whether  it  shall  have  that  effect  as  to  prop- 
erty having  a  situs  here  is  another  question.  It  is  a 
general  rule  of  law  that  judgments  of  courte  having  jvt- 
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tisdiction  of  the  person  and  subject  matter  of  the  action 
are  conclusive  until  modified  or  vacated  in  the  majiner 
provided  by  the  law  of  the  State  in  which  they  are  ren- 
dered upon  the  rights  of  all  the  parties  who  were  before 
the  court  by  such  manner  of  process  as  would  give  the 
court  jurisdiction  of  their  person.  But  this  rule  is  not 
without  exceptions,  and  one  of  these  exceptions  arises, 
as  we  think,  when  a  court  undertakes  to  determine  the 
descent  and  distribution  of  the  estate  of  a  person  sit- 
uated in  another  State  so  as  to  affect  the  rights  of  in- 
terested parties  w;ho  have  not  been  brought  before  the 
court  by  a^ctual  service  of  process  and  who  have  not  en- 
tered their  appearance.  If  Mrs.  Augusta  Baker,  the 
mother,  had  entered  her  appearance  in  this  Tennessee 
action  or  had  been  brought  before  the  court  by  actual 
service  of  process,  she  would  be  conclusively  bound  by 
the  judgment  in  its  effect  upon  property  everywhere  un- 
til she  procured  its  modification  or  vacation  in  some 
manner  allowed  by  the  law  of  Tennessee.  But,  as  she 
was  only  before  the  court  by  constructive  service,  we  do 
not  think  the  Tennessee  judgment  conclusively  deter- 
mined her  right  to  the  personal  estate  of  Charles  Baker 
that  was  situated  in  this  State,  although  it  did  so  deter- 
mine it  as  to  the  property  that  had  a  situs  in  Tennessee, 
and  this  determination  remains  conclusive  until  it  is 
overthrown  by  appropriate  proceedings  in  the  courts  of 
Tennessee. 

When  suit  was  brought  on  that  judgment  in  this 
State  for  the  purpose  of  taking  hold  of  the  personal  es- 
tate situated  in  this  State,  we  think  Mrs.  Augusta  Baker 
had  the  right  to  question  the  extra-territorial  effect 
claimed  for  it.  Or,  in  other  words,  to  contend  in  oppo- 
sition to  the  judgment  that  she  was  entitled  to  her  share 
under  the  laws  of  this  State  of  the  personal  estate  of  her 
son  having  a  situs  in  this  State  at  the  time  of  his  death ; 
leaving,  however,  in  full  force  and  effect  the  judgment 
so  far  as  it  operated  upon  the  estate  of  Baker  situated 
in  the  State  of  Tennessee  at  the  time  of  his  death,  and 
giving  to  it  in  that  State  the  full  faith  and  credit  to 
which  it  was  entitled  under  the  laws  of  Tennessee. 

An  interesting  and  sound  discussion  of  the  effect  of 
the  judgment  of  a  sister  State  rendered  on  constructive 
service  when  attempted  to  be  made  operative  upon  prop- 
erty located  in  another  State,  may  be  found  in  Williams 
V.  Preston,  3  J.  J.  Mar.,  600.    In  that  case  the  court 
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said:  ''It  appears  from  the  record  that  the  appellant 
was  'no  inhabitant'  of  Virginia,  when  the  suit  in  chan- 
cery was  instituted.  •  *  •  Taking  it  therefore  as 
conceded  that  he  was  not  only  a  resident  but  a  citizen 
of  Kentucky,  we  are  of  the  opinion  that  the  decree 
against  him  can  have  no  other  effect  than  to  operate  on 
his  property  which  was  within  the  jurisdictional  limits 
of  Virginia,  and  to  attach  which  the  suit  in  chancery  was 
instituted. 

**No  court  in  Virginia  could  rightfully  render  a  de- 
cree *in  personam'  against  a  citizen  of  Kentucky,  unless 
by  being  in  Virginia  and  served  with  process,  or  by  en- 
tering his  appearance,  he  gave  the  court  personal  juris- 
diction. Either  the  person  or  some  of  his  property 
must  be  within  the  jurisdiction  of  a  court  before  it  can 
render  any  decree  against  the  person  or  thing.  The 
property  does  not  give  jurisdiction  over  the  person.  If 
a  citizen  of  Kentucky  own  property  in  Virginia  that 
property  is  subject  to  the  laws  of  Virginia  and  her 
courts  may  have  jurisdiction  over  it.  But  he,  whilst  he 
shall  remain  in  Kentucky,  is  not  subject  to  the  laws  of 
Virginia,  nor  can  her  courts  exercise  any  jurisdiction 
over  him,  except  so  far  as  to  reach  his  property  in  Vir- 
ginia.   •    •    • 

**So  the  court  of  chancery  of  Virginia  had  jurisdic- 
tion over  the  chose  in  action  of  the  appellant,  which 
was  attached;  but  its  power  extended  no  farther.  It 
could  sequester  the  property  and  subject  it  to  the  pay- 
ment of  the  appellee's  debt,  but  it  had  no  power  to  ren- 
der a  decree  against  the  appellant  aflFecting  him  other- 
wise than  by  acting  on  his  property  in  Virginia.'' 
To  the  same  effect  are  Harris  v.  John,  6  J.  J.  Mar., 
257;  Brand  v.  Brand,  116  Ky.,  785;  Downs  v.  Downs, 
123  Ky.,  405;  Ely  v.  Hartford  Life  Ins.  Co.,  128  Ky., 
799;  Freeman  on  Judgments,  Sections  564,  584;  Black 
on  Judgments,  Sections  794,  795,  904  and  905. 

In  view  of  these  authorities,  and  many  others  that 
might  be  cited,  we  think  it  safe  to  state  it  as  a  rule  of 
general  application  that  a  court  of  one  State  has  no 
jurisdiction  to  enter  a  judgment  on  constructive  service 
affecting  real  or  personal  property  situated  in  another 
State,  its  jurisdiction  being  confined  to  affecting  by  its 
judgment  property  situated  in  the  State  where  the  judg- 
ment was  rendered. 
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This  being  so,  it  seems  to  us  that  there  is  no  sound 
reason,  so  far  as  the  rights  of  the  parties  to  this  suit 
are  concerned,  why  this  rule  should  not  be  applied  in 
this  case.  The  attempt  is  here  made  to  affect  property 
situated  in  this  State  by  the  Tennessee  judgment  to  the 
same  extent  as  if  it  was  sought  to  affect  it  by  a  judgment 
in  an  attachment  suit  or  a  suit  to  enforce  a  mortgage  or 
other  lien  obtained  in  the  Tennessee  court  on  constructive 
service. 

But  it  is  said  by  counsel  that  as  the  chancery  court 
had  unquestioned  jurisdiction  to  determine  that  Baker 
was  a  resident  of  Tennessee,  and  aa  that  was  within  the 
proper  scope  of  the  suit  brought,  the  adjudication  that 
he  was  a  resident  is  conclusive  upon  this  subject,  and 
therefore  it  follows  as  an  inevitable  result  of  this  that 
the  widow  is  entitled  to  all  of  his  surplus  personal  es- 
tate no  matter  where  situated,  if  it  were  such  character 
of  personal  estate  as  had  a  situs  at  the  residence  of  the 
owner.  It  may  be  admitted  that  the  question  of  Baker's 
residence  was  a  proper  subject  for  adjudication  in  that 
suit,  but  this  adjudication  should  not  be  given  extra- 
territorial effect  when  to  do  so  would  be  to  determine 
the  status  of  property  having  a  situs  in  this  State. 

It  would  be  the  merest  evasion  of  the  principle  we 
have  announced  to  say  that  a  court  on  constructive  pro- 
cess could  not  directly  settle  the  descent  and  distribution 
of  property  in  another  State,  but  might  conclusively 
but  indirectly  settle  it  by  adjudging  another  point  upon 
which  the  devolution  of  the  foreign  estate  would  depend, 
and  this  is  precisely  the  effect  here  claimed  for  this  Ten- 
nessee judgment.  If  this  were  a  sound  rule,  then,  for 
example,  a  judgment  on  constructive  service  might  be 
rendered  against  a  citizen  of  one  State  by  a  court  of 
another  State  to  the  effect  that  he  had  signed  and  de- 
livered the  note  sued  on  and  it  was  a  just  and  existing 
debt  against  him  without  going  any  further,  and  if  suit 
were  brought  in  the  State  of  his  residence  upon  this 
judgment,  the  defendant  would  be  denied  the  right  to 
make  any  defense  that  would  defeat  the  debt,  and  judg- 
ment would  inevitably  go  against  him  for  the  amount  of 
it.  It  would  further  follow  as  a  result  of  the  recogni- 
tion of  the  doctrine  asserted  by  counsel  that  if  a  person 
died  intestate  in  one  State  owning  property  in  several 
States,  the  judgment  first  rendered  in  a  court  of  any  of 
these  States  that  determined  that  he  was  a  resident  of 
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that  State,  with  all  the  parties  in  interest  before  the 
court  by  constructive  service,  would  affect  in  a  conclu- 
sive and  unimpeachable  way  the  descent  of  his  property 
in  every  State  in  which  it  was  situated,  although,  in  truth 
and  in  fact,  the  intestate  may  not  have  been  a  resident 
of  the  State. 

In  other  words,  under  this  rule,  if  a  man  died  in- 
testate, leaving  estate  situated  in  several  States,  and  a 
suit  setting  up  his  residence  therein  was  brought  in 
each  of  these  States  by  some  of  his  heirs  for  the  purpose 
of  determining  the  descent  and  distribution  of  his  estate, 
and  the  heirs  residing  in  each  of  the  other  States  were 
brought  before  the  court  by  constructive  service,  then  the 
judgment  that  was  first  rendered,  if  it  recited  that  the 
deceased  died  a  resident  of  that  State,  would  be  conclu- 
sive on  the  rights  of  all  the  heirs  and  settle  the  title  to 
the  estate  situated  in  each  of  the  States.  The  further 
effect  of  this  doctrine  would  be  that  the  rights  of  heirs 
in  cases  like  this  would  be  determined,  not  on  the  just- 
ness or  merits  of  their  respective  claims,  but  on  their 
diligence  or  ability  to  obtain  the  first  judgment.  It 
would  be  a  race  as  to  which  could  obtain  the  first  judicial 
recognition  of  his  asserted  rights,  with  the  prize  depend- 
ing on  the  speed  with  which  the  judicial  machinery  in 
each  of  the  several  States  could  be  put  in  motion  and 
adjudicate  the  question  presented. 

It  appears  to  us  that  this  method  of  settling  the 
property  rights  of  conflicting  claimants  by  judicial  ac- 
tion ought  not  for  a  moment  to  be  entertained.  It  would 
give  to  the  swift  an  advantage  they  ought  not  to  have 
and  take  from  the  slow  rights  of  which  they  ought  not 
to  be  deprived. 

How,  then,  it  may  be  asked,  and  indeed  is,  are  the 
rights  of  heirs  to  be  determined  when  there  is  property 
of  the  decedent  situated  in  several  States!  Our  answer 
is,  that  the  courts  of  each  State  in  which  the  estate  has 
a  situs  at  the  time  of  the  death  of  the  deceased  have 
jurisdiction,  in  a  suit  brought  for  that  purpose,  and  in 
which  all  of  the  interested  parties  are  brought  before 
the  court  by  constructive  service  of  process,  to  deter- 
mine between  them  their  respective  rights  to  the  prop- 
erty situated  within  the  State.  And  if  one  or  more  valid 
domestic  judgments  are  thus  rendered,  the  force  of  these 
judgments  is  to  be  confined  within  the  jurisdiction  of  the 
court  rendering  the  judgment^  the  order  in  whi(di  the 
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judgments  were  rendered  not  being  controlling,  the  last 
judgment  being  equally  as  effective  as  the  first  and  the 
first  of  no  more  force  than  the  last. 

With  this  status  existing  between  heirs  having  an- 
tagonistic interests,  each  relying  upon  the  judgment  most 
favorable  to  him,  the  question  comes,  how  could  the 
heirs  who  were  not  satisfied  with  the  property 
received  under  the  judgment  they  had  obtained 
impeach  or  overthrow  the  judgment  in  the  other 
State!  Our  answer  to  this  is,  that  the  parties  to  any 
of  these  judgments  may  take  the  judgment  they  depend 
on  and  go  into  any  of  the  other  States  in  which  judg- 
ments were  rendered,  or  in  other  States  in  which  estate 
is  situated,  and  bring  a  suit  in  a  court  of  competent 
jurisdiction  in  that  State  for  the  purpose  of  having  the 
rights  of  the  parties  to  the  property  in  that  State  set- 
tled, and  in  that  court  the  rights  of  all  the  parties  in  in- 
terest who  are  brought  before  the  court  by  actual  service 
of  process,  or  who  entered  their  appearance  would  be 
conclusively  settled  as  to  the  property  in  that  State  by 
the  judgment  rendered  in  the  suit  so  brought,  subject, 
of  course,  to  the  right  to  have  it  modified  or  reversed 
according  to  the  practice  of  the  State.  This  case  fur- 
nishes a  good  illustration  of  our  meaning.  Mrs.  Josie 
Baker  brought  in  the  McCracken  Circuit  Court  a  suit 
on  the  Tennessee  judgment,  and  Mrs.  Augusta  Baker 
entered  her  appearance  to  that  suit.  So  that  the  court 
had  complete  jurisdiction  of  both  the  persons  and  subject 
matter  and  the  right  to  render  a  judgment  that  would 
be  conclusive  as  between  the  parties  as  to  the  property 
situated  in  this  State,  leaving  the  Tennessee  judgment  in 
full  effect  as  to  the  property  situated  in  that  State. 

The  remaining  question,  and  the  one  that,  according 
to  our  view  of  the  law,  is  decisive  of  the  rights  of  the 
parties  to  the  property  in  this  State  is,  was  the  domicile 
or  legal  residence  of  Charles  Baker  in  Tennessee  or  Ken- 
tucky at  the  time  of  his  death!  This  question  we  are 
fully  authorized  to  conclusively  dispose  of,  because  all 
the  parties  are  actually  before  the  court  and  each  of 
them  has  had  opportunity  to  make  defense  to  the  claim 
asserted  by  the  other.  If  Charles  Baker  died  a  resident 
of  Kentucky,  then  his  personal  estate,  practically  all  of 
which  has  a  situs  at  the  place  of  his  residence,  passed 
under  the  law  of  descent  and  distribution  in  this  State. 
On  the  other  hand,  if  he  died  a  resident  of  the  State  of 
Tennessee,  then  it  must  pass  under  the  laws  of  that  State. 
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We  think  he  died  a  resident  of  this  State,  and  will  pro- 
ceed to  state  the  reasons  that  have  induced  us  to  come  to 
this  conclusion* 

That  he  was  born  in  Tennessee  and  lived  there  until 
1901,  when  he  moved  to  Paducah,  Kentucky,  where  he 
lived  until  he  died,  is  admitted.  Tennessee  being  then 
his  domicile  of  origin,  using  the  word  domicile  inter- 
changeably with  legal  residence,  the  disputed  issue  is, 
did  he  change  his  residence  and  take  up  a  residence  of 
choice  in  Paducah!  If  he  did  the  presumption  is  that 
his  domicile  of  choice  continued  until  his  death. 

On  the  one  hand,  it  is^  contended  ihat  he  came  to 
Paducah  with  the  intention  of  making  that  his  resi- 
dence and  continued  a  resident  of  that  place  until  his 
death,  or,  that  whatever  his  intention  was,  his  acts  and 
conduct  after  he  came  to  Paducah  constituted  him  in  law 
a  resident  of  that  place. 

On  the  other  hand,  it  is  contended  that  he  came  to 
Paducah  merely  for  the  purpose  of  engaging  in  business 
without  any  intention  of  making  it  his  home,  and  never 
established  by  his  acts  or  conduct  a  legal  residence  in 
Paducah. 

The  legal  principles  determining  the  place  of  resi- 
dence when  it  is  in  dispute  are  fairly  well  established. 
The  difficulty  arises  only  when  it  is  attempted  to  apply 
these  principles  to  the  facts  of  each  particular  case. 
Generally  speaking,  a  person  cannot  have  a  legal  resi- 
dence in  two  States  or  countries,  although  he  may  have 
an  actual  residence  in  many  places.  His  actual  residence, 
may  be  in  one  place  and  his  legal  residence  may  be  in 
another.  It  does  not  always  follow  that  the  place  of 
actual  residence  is  the  place  of  legal  residence,  as  a  per- 
son may  have  an  actual  residence  at  a  place  where  he 
is  only  temporarily  located  and  where  he  has  no  inten- 
tion of  remaining  permanently  or  indefinitely,  while  his 
legal  residence  will  be  at  that  place  where  he  intends 
to  remain  permanently  or  indefinitely.  Often,  too,  the 
place  of  legal  residence  is  fixed  both  by  intention  and 
acts,  and  where  both  of  these  conditions  concur,  there 
is  little  trouble  in  determining  the  residence;  but  in 
other  cases  it  is  difficult  to  reconcile  the  intention  with 
the  acts,  and  when  a  condition  like  this  arises,  the  law 
will,  from  facts  and  circumstances,  fix  the  legal  resi- 
dence of  the  party. 
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Out  of  a  great  number  of  cases  on  this  subject  we 
think  the  following  may  be  selected  as  stating  in  a  gen- 
eral  way  the  rules   of   law  that   control.     In   Gilbert 

V.  David,  235  U.  S.,  561,  59  L.  Ed., ,  the  Supreme 

Court,  quoting  with  approval  authorities,  said:  *'If  a 
person  has  actually  removed  to  another  place,  with  an 
intention  of  remaining  there  for  an  indefinite  time,  and 
as  a  place  of  fixed  domicile,  it  is  to  be  deemed  his  place 
of  domicile,  notwithstanding  he  may  entertain  a  floating 
intention  to  return  at  some  future  period.  *' 

In  Ringgold  v.  Barley,  5  Md.,  186,  59  Am.  Dec,  107, 
the  court  said:  ** Whence  once  removed  to  his  new  dom- 
icile, however,  the  party's  purpose  to  remain  need  not 
be  fixed  and  unalterable.  If  it  becomes  a  place  of  fixed 
present  domicile,  it  will  be  sufiicient  to  fix  a  residence, 
and  although  there  may  be  a  floating  intention  to  return 
to  his  former  place  of  abode  at  some  future  period,  still 
these  circumstances  will  not  defeat  the  newly  acquired 
residence  or  the  rights  and  obligations  which  attach 
to  iV 

In  Gilman  v.  Oilman,  52  Me.,  165,  83  Am.  Dec.,  502, 
the  court  said :  **But  if  a  citizen  of  Maine,  with  his  fam- 
ily, or  having  no  family,  should  go  to  California  to  en- 
gage in  business  there,  with  the  intention  of  returning 
at  some  future  time,  definite  or  indefinite,  and  should  es-. 
tablish  himself  there,  in  trade  or  agriculture,  it  is  diffi- 
cult to  see  upon  what  principle  his  domicile  could  be  said 
^  still  to  be  here.  His  residence  there,  with  the  intention 
of  remaining  there  a  term  of  years,  might  so  connect 
him  with  all  the  interests  and  institutions,  social  and 
public,  of  the  community  around  him,  as  to  render  it  not 
only  proper  but  important  for  him  to  assume  the  re- 
sponsibilities of  citizenship,  with  all  its  privileges  and 
its  burdens.  Such  residences  are  not  strictly  within  the 
terms  of  any  definition  that  has  been  given;  and  yet  it 
can  hardly  be  doubted  that  they  would  be  held  to  estab- 
lish the  domicile.'' 

In  Helm's  Trustee  v.  Com.,  135  Ky.,  392,  this  court, 
quoting  with  approval  Cooley  on  Taxation,  said:  **No 
exact  definition  can  be  given  of  domicile.  It  depends 
upon  no  one  fact  or  combination  of  circumstances,  but 
from  the  whole,  taken  together,  it  must  be  determined 
in  each  particular  case.  •  •  •  From  this  point  of 
view  it  is  manifest  that  very  slight  circumstances  must 
often  decide  the  question.     It  depends  upon  the  pre- 
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ponderance  of  evidence  in  favor  of  two  or  more  places ; 
and  it  may  often  occhr  that  the  evidence  of  fact  tending 
to  establish  the  domicile  in  one  place  would  be  entirely 
conclusive  were  it  not  for  the  existence  of  facts  and  cir- 
cumstance's of  still  more  conclusive  and  decisive  char- 
acter, which  fix  it  beyond  question  in  another/* 

In  Boyd's  Exor.  v.  Com.,  149  Ky.,  764,  the  court 
quoted  with  approval  this  language:  *'It  is  difficult  to 
lay  down  any  rule  under  which  every  instance  of  resi- 
dence could  be  brought,  which  may  make  a  domicile  of 
choice.  But  there  must  be  to  constitute  it  actual  resi- 
dence in  the  place,  with  the  intention  that  it  is  to  be  a 
principal  and  permanent  residence.  That  intention  may 
be  inferred  from  the  circumstances  or  conditions  in  which 
a  person  may  be  as  to  the  domicile  of  his  origin,  or  from 
the  seat  of  his  fortune,  his  family  and  pursuits  of  life.  A 
removal  which  does  not  contemplate  an  absence  from 
the  former  domicile  for  an  indefinite  and  uncertain  time 
is  not  a  change  of  it.  But  when  there  is  a  removal,  un- 
less it  can  be  shown  or  inferred  from  circumstances  that 
it  was  for  some  particular  purpose,  expected  to  be  only 
of  a  temporary  nature,  or  in  the  exercise  of  some  par- 
ticular profession,  office  or  calling,  it  does  change  the 
domicile.  *'  City  of  Lebanon  v.  Biggers,  117  Ky.,  430; 
Graves  v.  City  of  Georgetown,  154  Ky.,  207,  and  City  of 
Winchester  v.  VanMeter,  158  Ky.,  31,  are  also  illustra- 
tive cases  upon  this  subject. 

When  w^e  come  now  to  attempt  to  apply  the  principle 
of  these  cases  we  are  confronted  with  a  mass  of  evidence 
on  the  subject  of  Baker's  intention  that  is  apparently  in 
conflict  with  his  acts  and  conduct,  but  out  of  all  of  it  we 
think  sufficient  facts  and  circumstances  can  be  gleaned 
to  establish  with  certainty  Paducah  as  the  place  of  his 
legal  residence  when  he  died. 

That  he  was  warmly  attached  to  Savannah,  Tennes- 
see, the  place  of  his  birth,  and  his  home  for  many  years, 
is  shown  by  many  statements  made  by  him  to  different 
persons  and  at  different  times  and  places;  and  there 
is  also  much  evidence  of  his  expressed  intention  to  re- 
turn at  some  time  to  Savannah  and  make  that  place  his 
permanent  home.  For  example,  he  would  often  say 
that  his  home  was  at  Savannah.  That  neither  ho  nor 
his  wife  would  be  happy  until  they  got  back  there.  That 
he  was  going  to  build  a  house  at  a  certain  place  in  Sa- 
vannah, and  that  he  was  in  Paducah  only  for  the  pur- 
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pose  of  making  money,  and  after  he  had  accumulated  a 
sufficiency  he  was  going  back  to  his  old  home  in  Ten- 
nessee. 

When  approached  by  candidates  at  Paducah  and 
asked  to  vote  for  them,  he  would  often  say  he  could 
not  do  it  because  he  voted  in  Tennessee.  He  would  also 
say  that  he  never  owned  a  home  in  Paducah  and  did  not 
own  any  real  estate  there,  and  did  not  want  to  buy  any, 
as  when  he  bought  a  home  he  was  going  back  to  Ten- 
nessee. Other  witnesses  say  that  he  took  an  interest  in 
Tennessee  politics  and  at  times  observed  that  he  did 
not  want  to  give  up  his  citizenship  in  that  State.  He 
told  others  that  he  had  never  voted  in  Paducah ;  that  it 
was  a  good  place  in  which  to  make  money,  but  not  to  live ; 
and  on  one  occasion  when  speaking  to  a  lawyer  about 
writing  his  will  he  told  him  that  his  home  was  in  Ten- 
nessee and  that  he  never  claimed  Paducah  as  his  home. 
To  other  persons  he  said  that  he  never  paid  any  taxes 
in  Kentucky,  as  he  was  a  citizen  of  Tennessee  and  voted 
there  and  paid  his  poll  tax  there  and  expected  to  die 
there.  There  is  also  evidence  that  at  the  time  of  his 
death  he  was  going  to  Savannah  for  the  purpose  of  mak- 
ing some  arrangements  about  building  a  house  there. 
And  it  appears  that  he  was  assessed  and  paid  a  poll  or 
head  tax  in  Hardin  county,  Tennessee,  in  1901  and  1902 
and  also  in  1906. 

That  he  had  an  affectionate  regard  for  the  State  of 
his  birth  may  well  be  conceded,  but  many  of  his  expres- 
sions of  attatchment  for  the  State  and  its  people  are  at- 
tributable to  the  circumstance  that  the  firm  of  Baker, 
Eccles  &  Company  drew  a  large  part  of  its  business  from 
the  State  of  Tennessee,  and  its  members  were  especially 
anxious  to  retain  the  friendship  and  good  will  of  Ten- 
nessee people.  With  this  business  object  in  view  it  ap- 
pears that  they  never  neglected  an  opportunity  to  in- 
dulge in  agreeable  speeches  about  that  State,  As  illus- 
trating this,  E.  W.  Baker,  a  brother,  who  moved  from 
Savannah  to  Paducah  at  the  time  the  firm  was  organ- 
ized, said:  **As  a  matter  of  policy  for  the  benefit  of 
the  business  we  referred  continually  to  Savannah  as 
home  and  our  attachment  for  the  place  and  done  every- 
thing of  the  kind  that  we  could  think  of  that  would  foster 
a  sentiment  on  the  Tennessee  River  in  favor  of  our 
business. '^ 
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It  is  also  manifest  from  the  evidence  that  Charles 
Baker  was  a  very  genial  man,  with  a  disposition  to  be  on 
friendly  terms  with  every  person  with  whom  he  came  in 
contact  He  liked  to  leave  everyone  in  a  good  humor 
and  made  it  a  point  to  do  and  say  things  that  would 
make  a  favorable  impression  on  all  with  whom  he  had 
intercourse.  As  an  example  of  this,  it  is  shown  that  in 
telling  candidates  for  oflBce  in  Paducah  that  he  could  not 
vote  for  them,  he  gave  as  a  reason  that  his  home  was  in 
Tennessee  in  order  to  get  rid  of  their  importunities  on 
the  easiest  terms  and  in  such  a  way  as  not  to  give  offense. 

It  is  easily  explainable  why  he  paid  his  poll  tax  in 
Tennessee  in  1901  and  1902,  as  it  seems  he  did  not  leave 
there  until  some  time  in  1901,  but  why  he  should  have 
paid  a  poll  tax  there  in  1906  is  not  explained  by  the 
record.  It  is  certain,  however,  that  he  did  not  pay  any 
poll  tax  there  in  1903  or  1904,  or  after  1906,  and  it  is 
also  shown  in  a  very  satisfactory  way  that  after  1901 
he  did  not  cast  a  vote  in  the  State  of  Tennessee. 

If  the  place  of  Baker's  residence  had  to  be  determined 
alone  by  intention  manifested  in  speeclies  without  any 
reference  to  the  acts  and  conduct,  that  will  presently  be 
referred  to,  we  would  have  little  doubt  in  adjudging  that 
he  never  lost  his  legal  residence  in  Tennessee  and  only 
had  an  actual  residence  in  Paducah  for  the  purpose  of 
conducting  the  business  in  which  he  was  there  engaged, 
all  the  while  having  it  in  mind  to  return  to  Tennessee 
when  the  objects  of  his  sojourn  in  Paducah  had  been  ac- 
complished. 

But  when  we  turn  to  the  other  side  of  the  case  we  find 
abundant  reason  for  the  opinion  that,  notwithstanding 
the  "floating  intention,"  as  it  is  expressed  in  some  of 
the  cases,  of  Baker,  he  not  only  had  an  actual  residence 
in  Paducah,  but  acquired  a  legal  residence  there,  which 
he  retained  until  his  death.  He  was  not  only  actively  en- 
gaged in  business  in  Paducah  for  about  eleven  years 
continuously,  but  he  actually  resided  there  during  the 
whole  of  this  time  and  took  an  active  part  in  the  politics 
of  the  place.  Several  witnesses  testify  that  he  told  them 
when  candidates  for  office  that  he  would  vote  for  them, 
and  after  the  election  told  them  that  he  had  voted  for 
tliem.  There  is  also  evidence  that  he  registered  as  a 
voter  and  paid  a  poll  tax  there.  He  was  thoroughly  iden- 
tified with  the  social  and  business  life  of  the  place  while 
he  lived  there,  and,  in  short,  so  far  as  his  acts  and  con- 
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duct  were  conoemed,  he  was  as  much  a  citizen  of  Pa- 
ducah  as  any  other  person  who  lived  there;  and  about 
an  hour  before  he  died  told  the  captain  of  the  steamboat 
on  which  he  was  being  carried  on  his  expected  visit  to 
Savannah  that  **he  was  going  to  Savannah  and  would 
probably  stay  there  until  after  the  fair  and  was  then 
coming  back  to  Paducah  and  would  vote  for  Wilson.*' 

It  is  true  he  did  not  own  a  home  in  Paducah,  but  as 
he  had  no  family  except  his  wife,  he  probably  thought, 
as  do  many  other  people  so  situated,  that  he  could  board 
with  more  comfort  and  less  expense  than  he  could  keep 
house.  He  had  no  business  interests  in  Tennessee  ex- 
cept the  land  that  had  been  given  to  him,  and  that  was 
rented  out.  If,  under  these  facts  and  circumstances. 
Baker  could  not  be  regarded  as  a  citizen  and  resident  of 
Paducah,  it  would  be  difficult  to  establish  the  place  of 
legal  residence  on  conflicting  evidence. 

For  the  reasons  stated,  we  think  the  judgment  dis- 
missing the  petition  of  Mrs.  Josie  Baker  should  be  af- 
firmed, as  the  effect  of  the  order  of  dismissal  was  to  ad- 
judge that  Oharles  Baker  died  a  resident  of  Kentucky, 
and,  therefore,  his  mother  was  entitled  to  one-half  of  his 
surplus  personal  estate  in  this  State  and  his  widow  to 
the  other  one-half.  It  is  true  the  judgment  appealed 
from  did  not  so  decree,  but  it  is  evident  that  the  court 
merely  dismissed  the  petition  instead  of  entering  such 
a  judgment  because  it  was  of  the  opinion  that  the  judg- 
ment rendered  in  the  suit  of  Mrs.  Augusta  Baker,  as 
administratrix,  against  Mrs.  Josie  Baker  sufficiently  de- 
termined the  rights  of  the  parties,  and  it  was  unneces- 
sary to  again  adjudge  the  matter.  But,  on  a  return  of 
this  case,  the  lower  court  will  enter  a  judgment  that 
Charles  Baker  died  a  resident  of  Kentucky,  and  that  his 
mother,  Mrs.  Augusta  Baker,  is  entitled  to  one-half  and 
his  widow,  Mrs.  Josie  Baker,  to  one-half  of  his  personal 
estate  situated  in  this  State  at  the  time  of  his  death, 
after  the  payment  of  his  debts.  The  judgment  should 
also  direct  Baker,  Eccles  &  Company  to  cancel  all  cer- 
tificates of  stock  issued  by  it  to  Charles  Baker  and  to  re- 
issue one-half  of  the  shares  to  Mrs.  Josie  Baker  and 
one-half  to  Mrs.  Augusta  Baker.  Such  other  matters 
may  be  embraced  in  the  judgment  as  will,  after  the  pay- 
ment of  debts,  distribute  equally  between  the  widow  and 
the  mother  all  other  personal  estate  situated  in  this  State 
of  which  Charles  Baker  died  possessed. 

Wherefore,  the  judgment  is  affirmed. 
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Stallings,  et  aL  V.  Carpenter. 

(Decided  February  11,  1915.) 
Appeal  from  Wayne  Circuit  Court. 

1.  Principal  and  Agent — Secret  Instructions — ^EflFect  as  to  Third 
Party. — Secret  or  private  instructions  to  an  agent,  however  bind- 
ing they  may  be  as  between  the  principal  and  agent,  can  have  no 
eflPect  on  a  third  person  who  deals  with  the  agent  in  ignorance  of 
the  instructions,  and  in  reliance  on  the  apparent  authority  with 
which  the  principal  has-  clothed  him. 

2.  Contracts — Settlement  of  Accounts — Implied  Acceptance. — ^Where 
an  agent  is  authorized  by  his  principal  to  prepare  a  contract  of 
settlement  between  the  principal  and  a  third  party,  and  the  con- 
tract is  prepared  and  executed  by  the  third  party  and  returned 
to  the  agent,  and  the  principal  notifies  the  agent  that  he  will  not 
accept  the  contract  because  certain  notes  and  checks  were  not 
returned  by  the  third  party,  but  this  fact  is  never  communicated  to 
the  third  party,  and  the  contract  is  retained  by  the  agent  for 
several  weeks,  during  which  time  the  property  involved  in  the 
settlement  is  sold,  and  the  third  party  is  in  no  position  to  protect 
his  rights,  the  principal  is  estopped  to  question  the  acceptance 
of  the  contract. 

3.  Contracts — Settlement — ^Evidence. — ^The  terms  of  a  written  con- 
tract, and  the  circumstances  under  which  it  was  executed,  con- 
sidered, and  held  that  the  contract  was  a  complete  settlement  of 
the  accounts  between  the  parties  thereto. 

STONE  &  BERTRAM  for  appellants. 

DUNCAN  &  BELL  for  appellee. 

Opinion  of  the  Coubt  by  William  Rogers  Clay,  Com- 
missioner— ^Affirming. 

On  September  5,  1911,  appellee,  Rex  Q,  Carpenter, 
who  was  the  owner  of  an  oil  and  gas  lease,  known  as  the 
Dobbs  lease,  on  a  50-acre  tract  of  land  in  Wayne  Connty, 
transferred  a  five-eighths  interest  therein  to  the  ap- 
pellants, A.  R.  Stallings,  W.  T.  Robinson  and  Robert 
Andrews.  The  contract  provided  that  appellee  was  to 
drill  and  case  a  test  well  free  of  cost  to  appellants,  but 
that  after  the  test  well  was  drilled  and  cased,  each  of  the 
parties  was  to  pay  his  pro  rata  share  of  any  other  ex- 
penses incurred  in  operating  and  developing  the  lease. 
The  test  well  was  drilled  on  January  26, 1912.  In  order  to 
drill  the  well,  appellee  placed  on  the  land  about  $500  or 
$600  worth  of  supplies,  consisting  of  a  gas  engine,  tank, 
water  station,,  etc.   Thereafter  appellants  advanced  cer- 
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tain  stuns  to  appellee  to  pay  their  part  of  certain  ex- 
penses incident  to  the  development  of  the  lease.  These 
sums  were  not  applied  to  the  purposes  for  which  they 
were  sent,  but  appellee  claims  that  as  a  matter  of  fact 
they  were  applied  to  the  payment,  of  other  valid  claims 
against  the  lease.  During  the  month  of  April,  1912,  ap- 
pellee left  the  State  to  visit  his  sister,  who  was  ill. 
Thereafter  he  went  to  McAlister,  Oklahoma.  While  he 
was  absent  certain  creditors  who  held  claims  against  the 
lease  brought  suit  and  had  attachment  levied  on  the 
lease  itself  and  on  the  supplies  and  fixtures  thereon.  A. 
J.  Cress,  an  attorney,  was  appointed  corresponding  at- 
torney to  notify  appellants  and  appellee,  who  were  non- 
residents, of  the  nature  and  pendency  of  the  suit.  On 
May  22, 1912,  appellant  Stallings,  acting  for  himself  and 
the  other  appellants,  Robinson  and  Andrews,  employed 
Cress  to  represent  them  in  the  suit.  Thereafter  some  cor- 
respondence passed  between  Cress  and  the  appellants 
with  reference  to  a  settlement  of  the  matter.  On  June  5th, 
Stallings  wrote  Cress  that  they  wished  to  make  the  best 
possible  settlement  of  the  matter,  "and  as  we  are  imable 
to  find  Mr.  Carpenter  will  leave  the  entire  matter  in  your 
hands.''  On  June  14, 1912,  Stallings  wrote  Cress  as  fol- 
lows :  j 

''What  we  wish  to  do  is  to  have  a  conveyance  of  the 
interest  of  Bex  G.  Carpenter  to  us,  and  if  this  can  not  be 
done  without  sale  of  the  property  we  will  let  it  go  to  sale 
for  the  judgments  now  entered  and  then  buy  it  at  the  sale. 
We  wish  to  know  if  that  can  be  done  in  the  cases  now 
pending.  If  you  can  have  Rex  transfer  his  interest  to 
us  in  such  manner  that  it  will  not  be  incumbered  by  any 
other  debts  he  may  owe  we  will  pay  oflf  the  judgments 
and  the  other  claims  as  soon  as  that  is  done.*' 

On  June  25,  1912,  Stallings  wrote  Cress  as  follows: 

''I  hope  by  this  time  you  have  succeeded  in  getting 
Carpenter  to  transfer  his  interest  in  the  Dobbs  lease  to 
us  and  if  so  please  let  me  know  and  we  will  forward  the 
money  to  pay  oflE  all  the  claims.  •  •  •  ^^  want 
to  get  the  matter  closed  up  as  soon  as  possible  and  if  you 
have  not  yet  succeeded  in  getting  the  transfer  please 
speed  it  as  much  as  possible.*' 

On  June  10, 1912,  Cress  wrote  Carpenter  that  Robert 
Andrews  had  just  left  his  oflBce.  The  letter  contains  the 
following  paragraph: 

**They  contemplate  paying  off  the  indebtedness  and 
suing  you  on  the  overplus.  I  asked  them  if  they  would  be 
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satisfied  to  square  off  with  you  if  you  would  transfer  to 
them  your  interest  in  the  lease,  and  they  agreed  to  quit 
on  these  terms.  Think  the  matter  over  and  see  if  you 
don't  think  that  the  thing  to  do,  and  if  so,  fix  them  up 
a  transfer  and  mail  same  to  me  and  I  will  hold  it  until  an 
agreeable  settlement  can  be  reached,  by  which  they  sign 
up  papers  releasing  you  of  anything  which  might  come  up 
against  the  property. 

**  Write  me  at  once  as  Stallings  will  be  here  by  the 
last  of  the  week.'* 

In  response  to  this  letter,  appellee  wrote  Cress  as 
follows: 

**This  letter  authorizes  you  to  draw  up  a  transfer  and 
send  same  to  me  to  sign,  stipulating  the  purpose  for  which 
it  is  given/' 

On  June  15,  1912,  Cress  wrote  appellee  as  follows : 

**I  am  enclosing  you  transfer  of  remainder  of  Dobbs 
lease  to  Stallings,  Robinson  and  Andrews  jointly.  In 
consideration  of  their  indebtedness  on  the  Dobbs  lease, 
and  the  further  consideration  that  you  are  released  from 
any  further  liability  on  said  lease.'' 

The  contract  or  transfer  was  executed  by  appellee  on 
June  20;  1912.  The  material  part  of  the  contract  is  as 
follows : 

'^That  whereas  the  said  first  party  is  indebted  to  the 
said  second  party  in  the  sum  of  one  dollar  and  other  sums 
not  herein  mentioned,  therefore  in  consideration  of  said 
indebtedness  and  as  a  full  payment  of  same,  the  said  first 
party  sells  and  transfers,  etc." 

Appellee  then  mailed  the  contract  to  Cress,  who  re- 
ceived it  a  few  days  later.  Cress  made  a  copy  of  the 
transfer  and  sent  it  to  Stallings.  Stallings  wrote  Cress 
that  they  were  unwilling  to  accept  the  transfer  unless  ap- 
pellee returned  to  them  two  renewal  notes  for  the  sum 
of  $278  each,  and  two  checks  for  interest  amounting  to 
$5,57  each.  The  letter  further  stated  that  if  the  two 
notes,  together  with  the  interest  checks,  were  returned. 
Cress  could  then  put  the  transfer  to  record.  If  not  re- 
turned they  would  let  the  property  be  sold  at  public 
auction  and  buy  it  in.  Cress  did  not  notify  the  appellee 
of  appellant's  refusal  to  accept  the  transfer.  On  July 
22d,  the  property  was  sold  and  purchased  by  appellants. 
Appellee  did  not  get  back  to  Kentucky  until  August,  1912, 
when  he  learned  for  the  first 'time  that  appellants  had 
refused  to  accept  the  transfer,  and  that  the  property  had 
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been  sold  and  purchased  by  them.  At  that  time  he  turned 
over  to  Cress  the  two  notes  for  $278  each,  but  did  not  re- 
turn the  two  interest  checks  amounting  to  $11.14,  be- 
cause the  checks  were  for  paat  interest  which  was  due 
him. 

On  August  31,  1912,  appellants  filed  separate  suits  to 
recover  of  appellee  his  pro  rata  share  of  the  debts  against 
the  lease,  and  the  other  money  which  they  claimed  was 
owing  to  them.  The  actions  were  consolidated.  Among 
other  defenses,  the  appellee  pleaded  the  transfer  as  a  com- 
plete settlement  and  bar  to  appellants'  right  to  recover. 
A  trial  before  a  jury  was  had,  and  a  verdict  rendered  in 
favor  of  appellants.  The  judgment  predicated  on  the 
verdict  was  thereafter  set  aside  and  the  case  referred  to 
the  master  commissioner.  After  hearing  evidence  the 
commissioner  reported  that  the  transfer  was  intended  to 
and  did  constitute  a  complete  settlement  of  all  accounts 
of  every  description  existing  between  the  parties,  and  that 
appellants  therefore  were  not  entitled  to  recover.  Ap- 
pellants' exceptions  to  the  report  were  overruled,  and 
judgment  entered  denying  appellants  any  relief.  From 
that  judgment  this  appeal  is  prosecuted. 

Two  questions  are  presented:  (1)  Did  the  transfer  be- 
come effective?  (2)  Did  it  release  appellee  from  liability 
on  the  claim  sued  on! 

(1)  It  is  apparent  from  the  correspondence  of  ap- 
pellants that  they  were  anxious  to  settle  the  matter  by 
procuring  a  transfer  from  appellee  of  his  interest  in  the 
lease.  To  this  end  they  fully  authorized  Cress  to  act  for 
them,  as  is  shown  by  their  letter  of  June  5th,  wherein 
they  placed  the  entire  matter  in  his  hands.  It  does  not 
satisfactorily  appear  that  before  the  transfer  was  sent 
to  appellee  for  execution  appellants  notified  Cress  that 
they  would  not  accept  the  transfer  until  the  two  notes 
for  $278  each  and  the  two  interest  checks  for  $5.57  each 
were  surrendered  by  appellee.  Even  if  they  did,  it  is  ad- 
mitted that  these  secret  instructions  were  never  com- 
municated to  appellee.  It  is  well  settled  that  secret  or 
private  instructions  to  an  agent,  however  binding  they 
may  be  as  between  the  principal  and  agent,  can  have  no 
effect  on  a  third  person  w^ho  deals  with  the  agent  in 
ignorance  of  the  instructions,  and  in  reliance  on  the  ap- 
parent authority  with  which  the  principal  has  clothed 
him.  Givens  v.  Cord,  44  S.  W.,  665 ;  Jones  v.  Shelbwille 
F.,  &c.,  Ins.  Co.,  1  Mete.  58;  Shelbyville  v.  Shelbyville, 
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&c.,  Turnpike  Co.,  1  Mete.,  54.  Though  a  special  agent 
employed  for  a  particular  purpose.  Cress  was  clothed 
with  general  authority  for  the  accomplishment  of  that 
purpose.  As  the  agent  of  appellants,  he  prepared  the 
transfer  in  question.  The  transfer  was  signed  and 
acknowledged  by  appellee  and  returned  to  Cress.  Ap- 
pellants then  notified  Cress  that  they  would  not  accept 
the  transfer  until  the  notes  and  interest  checks  were 
surrendered  by  appellee.  This  fact  was  not  conmiunicated 
to  appellee,  nor  was  the  transfer  ever  returned  to  him. 
Cress  himself  was  authorized  to  accept  the  lease. 
Whether  or  not  he  or  appellants  had  the  right  to  reject 
if  after  it  had  been  prepared  by  him  and  executed  and 
returned,  it  is  not  necessary  to  decide.  Certain  it  is  that 
the  circumstances  demanded  that  he  or  appellants  should 
have  rejected  the  transfer  within  a  reasonable  time,  con- 
sidered in  connection  with  the  fact  that  the  property  was 
to  be  sold  in  certain  judicial  proceedings  then  pending.^ 
By  retaining  the  transfer  for  several  weeks,  and  failing 
to  notify  appellee  of  its  rejection,  or  of  any  condition  at- 
tached to  its  acceptance,  until  after  the  leased  property 
was  sold  by  the  court,  appellee  was  deprived  of  an  op- 
portunity to  take  steps  to  protect  his  interest  in  the  mat- 
ter, and  appellants  are  in  no  position  to  question  the  ac- 
ceptance, which  must  be  conclusively  presumed.  We  there- 
fore conclude  that  the  transfer  became  effective. 

(2)  As  to  the  effect  of  the  transfer  there  can  be  no 
doubt.  The  correspondence  is  admissible  for  the  purpose 
of  showing  the  consideration.  The  contract  itself  speci- 
fied that  **  whereas  the  said  first  party  is  indebted  to 
the  said  second  party  in  the  sum  of  one  dollar  and 
other  sums  not  herein  mentioned,  therefore  in  considera- 
tion of  said  indebtedness  and  as  a  full  payment  of  same, 
the  said  first  party  sells  and  transfers,  etc.''  Cress's 
letter  said:  **I  asked  them  if  they  would  be  satisfied  to 
square  off  with  you  if  you  would  transfer  to  them  your 
interest  in  the  lease,  and  they  agreed  to  quit  on  these 
terms."  In  his  letter  accompanying  the  transfer  he  said: 
**I  am  enclosing  you  transfer  of  remainder  of  Dobbs 
lease  to  Stallings,  Robinson  and  Andrews  jointly.  In 
consideration  of  their  indebtedness  on  the  Dobbs  lease, 
and  the  further  consideration  that  you  are  released  from 
any  further  liability  on  said  lease."  Considering  the 
language  of  the  lease  itself,  and  the  correspondence  relat- 
ing thereto,  we  think  it  perfectly  clear  that  the  parties  in- 
tended by  the  transfer  to  square  their  accounts,  and  that 
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appellee  was  thereby  released  from  all  indebtedness  to 
appellants  growing  out  of  the  lease  or  incurred  in  connec- 
tion therewith. 

Judgment  affirmed. 


American  Tobacco  Company  v.  CommonweaMi. 

(Decided  February  11,  X915.) 

Appeal  from  Franklin  Circuit  Court. 

1.  CorporationB — Report  to  Auditor — Taxation. — ^Where  a  corporation 
furnished  all  the  information  required,  upon  blanks  supplied  by 
the  auditor,  in  its  annual  report  of  property  owned  and  business 
transacted  in  Kentucky,  for  the  purpose  of  license  taxation,  the 
fact  that  it  also  showed  the  amount  of  its  issued  capital  stock 
does  not  signify  a  fraudulent  intent  to  evade  or  mislead,  as  the 
law  takes  no  consideration  of  its  issued  capital  stock  in  arriving 
at  the  tax. 

2.  Corporations — Assessment  of — Board  of  Valuation  and  Assessment. 
— The  judgment  and  action  of  the  Board  of  Assessment  and  Valua- 
tion as  to  values  based  upon  the  legal  evidence  then  obtainable, 
and  at  hand,  and  as  fixed  by  statute,  when  recorded  in  the  proper 
tax  list,  is  conclusive  upon  the  State  as  well  as  against  the  tax 
payer. 

3.  Taxation — ^What  Not  Omitted  Property. — ^Property  that  has  been 
undervalued  by  the  owner  is  not  property  omitted  from  taxation 
within  the  meaning  of  the  statute. 

4.  Corporations — Mistake  in  Determining  License  Tax. — ^Where  the 
Board  of  Assessment  and  Valuation  in  determining  the  amount 
of  license  tax  due  by  a  corporation,  by  mistake  took  for  its  basis 
of  calculation  the  capital  stock  issued  by  the  company  instead  of 
that  which  the  law  authorized  it  to  show,  the  Commonwealth  is 
entitled  to  recover  the  amount  which,  by  reason  of  this  mistake, 
it  has  been  deprived  of,  although  settlement  has  been  made  and 
receipt  in  full  given. 

5.  Corporations— Assessment  of.-— Where  a  corporation  reported  all 
of  its  authorized  capital  stock,  as  required  by  law,  and  by  mistake 
the  Board  of  Valuation  and  Assessment  failed  to  assess  a  portion 
of  the  same,  the  corporation  can  not  be  said  to  be  delinquent  and 
subject  to  the  20  per  cent  statutory  penalty,  but  comes  within 
the  exception  of  Section  4260  of  one  who  has  duly  listed  his 
property. 

GIBSON  &  CRAWtFORD  for  appellant. 

LESLIE  W.  MORRIS   for  appellee. 
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Opinion  of  the  Coubt  by  Judge  Nunn — ^AflSrming  in 
part  and  reversing  in  part. 

In  October,  1910,  a  revenue  agent,  in  behalf  of  the 
Commonwealth,  and  under  direction  of  the  Auditor, 
brought  this  suit  to  recover  the  following  items  of  taxes 
alleged  to  be  due  the  Commonwealth,  viz : 

$1,648.85  with  interest  from  February  1,  1907 ; 

$1,282,43  with  interest  from  February  1,  1908: 

$1,337.40  with  interest  from  February  1,  1909; 

$1,337.40,  with  interest  from  February  1, 1910. 

The  petition  also  sought  to  recover  20%  penalty. 
The  amounts  claimed  are  alleged  balances  due  on  li- 
cense tax.  The  petition  shows  that  they  are  unpaid  as 
to  each  year  because  *'the  Board  of  Valuation  and  As- 
sessment in  assessing  the  annual  license  tax  of  defend- 
ant for  said  year,  by  mistake  and  oversight,  ascertained 
and  fixed  said  tax,  calculating  said  annual  license  tax 
upon  the  issued  capital  stock  of  said  company,  instead 
of  calculating  it  upon  the  andhorized  capital  stock  of  said 
company,  thereby  proceeding  upon  an  erroneous  prin- 
ciple and  adopting  an  improper  mode  and  manner  of 
estimating  said  annual  license  tax  due  by  the  defendant 
for  said  year,  the  result  of  which  mistake  and  oversight 
ui>on  the  part  of  the  Board  of  Valuation  and  Assess- 
ment, and  fraud  of  the  defendant — the  American  To- 
bacco Company — defendant  escaped  for  said  year  the 
payment  of  an  annual  license  tax  upon  the  i)ercentage 
of  that  part  of  its  authorized  capital  stock  omitted  by  the 
Board  of  Valuation  and  Assessment''  It  will  be  ob- 
served that  this  claim  is  for  a  license  tax — ^not  one  for 
franchise  nor  for  undervalued  or  omitted  property — ^and 
it  is  conceded  the  error  was  made  by  the  State  Board. 
The  Commonwealth  recovered  judgment  in  the  court  be- 
low for  the  amount  sued  for,  including  penalty. 

The  appellant,  as  a  foreign  corporation,  doing  busi- 
ness in  this  and  other  states,  was  subject  to  a 
license  tax,  under  the  provisions  of  Article  11,  Kentucky 
Statutes,  Section  4189.  It  promptly  paid  such  sums  as 
were  fixed  by  the  board  and  demanded  by  the  Auditor. 
It  is  the  difference  between  the  amounts  so  paid  and 
what  it  is  claimed  shaald  have  been  paid  under  a  proper 
calculation  that  the  Commonwealth  is  seeking  to  re- 
cover in  this  action. 

Section  4189c,  Kentucky  Statutes,  provides  that: 
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''DomeBtic  and  foreign  corporations  shall  pay  an 
annual  license  tax  of  thirty  cents  on  each  one  thousand 
dollars  of  that  part  of  their  authorized  capital  stock 
represented  by  property  owned  and  business  transacted 
in  this  State,  which  shall  be  ascertained  by  finding  the 
proportion  that  the  property  owned  and  business  trans- 
acted in  this  State  bears  to  the  aggregate  amount  of 
property  owned  and  business  transacted  in  and  out  of 
this  State.*' 

Section  4189d  provides: 

**In  order  to  ascertain  the  amount  of  taxes  due  and 
payable  under  the  next  preceding  section,  by  OTch  cor- 
porations now  owning  property  or  transacting  business 
in  this  State,  it  shall  be  the  duty  of  every  such  corpora- 
tion to  file  with  the  Auditor  of  Public  Accounts,  on  or 
before  the  1st  day  of  February,  1907,  and  on  or  before 
the  same  day  annually  thereafter,  a  written  report,  veri- 
fied by  the  affidavit  of  the  president  or  secretary  of  such 
corporation,  showing: 

**1.  The  name  of  such  corporation,  the  name  of  the 
State  or  government  under  the  laws  of  which  it  is  in- 
corporated, the  date  of  incorporation,  the  place  of  its 
principal  office  in  and  out  of  this  Commonwealth,  the 
name  and  postoffice  address  of  its  president  and  secre- 
tary, the  name  and  postoffice  address  of  its  authorized 
agent  or  attorney  upon  whom  process  may  be  executed, 
as  provided  by  law,  and  the  name  and  address  of  its 
officer  or  agent  in  charge  of  its  business  in  this  State. 

**2.    The  total  amount  of  its  authorized  capital  stock. 

''3.  The  value  of  the  property  owned  and  used  by 
the  company  in  Kentucky,  where  situated,  and  the  value 
of  the  property  owned  and  used  by  the  company  outside 
of  Kentucky,  the  aggregate  amount  of  business  trans- 
acted by  said  company  during  the  preceding  year  ending 
the  31st  day  of  December,  and  the  proportion  of  OTch 
business  transacted  in  this  State,  and  such  other  facts 
bearing  on  this  matter  as  the  Board  of  Valuation  and 
Assessment  may  require. 

''It  shall  be  the  duty  of  the  Board  of  Valuation  and 
Assessment,  from  such  report  and  from  such  additional 
information  it  may  require,  to  ascertain  and  fix  that  part 
of  the  authorized  capital  stock  of  such  corporation  upon 
which  the  license  tax  shall  be  based,  as  herein  provided, 
and  to  fix  the  license  tax  of  such  corporation  at  the  rate 
hereinbefore  prescribed.     The  board  may,  in  any  case, 
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require  such  additional  information  as  it  may  deem  nec- 
essary to  enable  it  to  perform  its  duties  herein;  and  it 
shall  be  the  duty  of  the  Auditor  of  Public  Accounts  to 
notify  every  such  corporation  of  the  amount  so  assessed 
by  the  board.  The  notice  may  be  given  as  provided  in 
Section  5  (4189c)  hereof,  and  it  shall  be  the  duty  of 
the  corporation  to  pay  the  amount  of  such  tax  to  the 
Auditor  of  Public  Accounts  not  later  than  thirty  days 
thereafter,  or  not  later  than  thirty  days  after  final  ac- 
tion by  the  board,  should  it  grant  a  rehearing,  which 
the  board  may  grant  upon  application  therefor,  filed 
within  thirty  days  after  the  date  of  such  notice.  Upon 
final  action  by  the  board  it  shall  certify  to  the  Auditor 
of  Public  Accounts  the  amount  of  such  tax  due  from 
each  and  every  such  corporation/' 

The  appellant  made  annual  reports  of  everything 
required  under  this  law,  and  the  originals  are  a  part  of 
the  record  in  this  case.  They  show  that  the  authorized 
capital  stock  was  $180,000,000.  They  show  also  the  an- 
nual gross  income  for  its  whole  business  as  well  as  for 
its  business  in  Kentucky,  together  with  the  proportion 
its  Kentucky  income  bears  to  its  entire  income.  Also 
the  total  value  of  all  of  its  tangible  property,  as  well  as 
the  value  of  its  tangible  property  in  Kentucky,  with  the 
points  in  Kentucky  where  the  property  is  located,  and 
ttie  proportion  which  the  value  of  its  Kentucky  prop- 
erty bears  to  its  entire  property.  The  reports  were  made 
on  printed  forms  supplied  by  the  Auditor.  In  addition 
to  showing  all  the  facts  called  for  and  required  by  law, 
the  appellant,  with  pen  and  ink,  interlined  a  statement 
showing  that  its  issued  capital  stock  amounted  to  $118,- 
931,500.  As  to  the  authorized  and  issued  capital  stock, 
the  same  figures  appear  in  each  of  the  four  reports  in 
question.  It  is  not  contended  that  the  appellant  made 
a  single  false  statement  either  as  to  amount  of  stock 
or  business  or  value  of  its  property. 

Under  the  statutes  referred  to,  it  is  the  duty  of  the 
corporation  to  pay  30  cents  on  each  $1,000  of  the  pro- 
portionate part  of  its  authorized  capital  stock  which  is 
represented  by  property  owned  and  business  transacted 
in  Kentucky.  That  part  of  its  authorized  capital  stock 
to  be  taxed  is  ascertained  by  finding  the  proportion  which 
its  property  owned  and  business  transacted  in  Kentucky 
bears  to  its  aggregate  property  and  business  both  in 
and  out  of  the  state.    It  was  made  the  duty  of  the 
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Board  of  Valuation  and  Assessment  to  ascertain  by 
the  simple  calculation  prescribed  in  the  statute,  for  each 
of  the  years  named,  what  percentage  its  Kentucky  busi- 
ness and  property  bore  to  the  aggregate.  Bait,  instead  of 
determining  what  per  cent,  of  its  authorized  capital 
stock  was  taxable,  as  directed  by  law,  it  took  the  issued 
capital  stock  as  a  basis.  In  this  way  the  mistake  oc- 
curred. It  stands  as  virtually  admitted  that  the  appel- 
lant only  paid  the  amountsi  fixed  by  the  State  Board,  and 
that  it  did  not  pay  the  amount  intended  by  statute.  The 
question  presented  now  is,  whether  appellant  should  be 
compelled  to  pay  the  difference  between  what  it  did  pay 
and  what  it  should  have  paid* 

While  the  petition  claims  that  this  was  omitted  prop- 
erty, and  that  the  interlineation  of  the  amount  of  issued 
capital  stock  was  written  by  the  appellant  for  the  fraud- 
ulent purpose  of  deceiving  the  Board  of  Valuation  and 
Assessment,  we  lay  no  store  by  either  of  these  allega- 
tions. It  cannot  be  maintained  that  the  appellant  omitted 
any  property  from  assessment.  It  reported  the  amount 
of  its  authorized  capital  stock,  and  every  other  fact  re- 
quired by  law.  The  Board  of  Valuation  and  Assessment 
accepted  as  true  the  facts  reported ;  no  further  informa- 
tion was  called  for,  and  even  now  the  Ck)mmonwealth 
offers  no  criticism  as  to  value  or  amounts  of  anything 
set  forth  in  the  reports.  The  fact  that  appellant  also 
showed  the  amount  of  its  issued  capital  stock  does  not 
signify  a  fraudulent  intent,  and  evidences  no  purpose 
to  evade  or  mislead.  It  merely  gave  more  information 
than  was  needed  or  required.  In  fixing  a  license  tax  the 
law  takes  no  consideration  of  its  issued  capital  stock,  and 
the  appellant  was  not  called  upon  to  state  it  But  if  it 
did  show  its  issued  stock,  as  well  as  its  authorized,  there 
was  still  but  one  thing  for  the  board  to  do,  and  that  was 
to  make  the  calculation  upon  its  authorized  capitaliza- 
tion* 

This  court  has  frequently  held  that  when  the  proper 
assessing  boards  or  officers,  within  the  time  and  substan- 
tially in  the  manner  prescribed  by  the  statute,  have 
acted  in  considering  and  fixing  the  valuation  upon  prop- 
erty liable  to  assessment  for  taxation,  and  the  party  to 
be  taxed  has  asked  no  relief  within  the  time  allowed  by 
statute  for  correcting  their  action,  then,  even  if  erro- 
neous, that  action  is  final.  The  judgment  of  the  assessing 
board  as  to  value,  based  upon  the  legal  evidence  then 
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obtainable,  and  at  hand,  and  as  fixed  by  statute,  when  re- 
corded in  the  proper  tax  list,  in  the  very  nature  of  things, 
should  be  conclusive  upon  the  State  as  well  as  against 
the  taxpayer.  Coulter,  Auditor,  v.  Louisville  Bridge  Co., 
114  Ky.,  42;  First  National  Bank  v.  Hopkinsville,  128 
Ky.,  383;  Chicago,  St.  Louis  &  New  Orleans  Ey.  Co.  v. 
Commonwealth,  115  Ky.,  278;  Commonwealth  v.  C  &  0. 
Ry.  Co,,  28  Ky.  L.  R.,  1110;  Citizens  National  Bank  v. 
Commonwealth,  118  Ky.,  51. 

But  the  diflBdulty  in  applying  franchise  and  property 
tax  rules  to  this  case  is  this,  that  in  fixing  a  license  tax 
the  board  has  simply  to  ascertain  the  amount — ^not  the 
value — of  the  authorized  capital  stock.  The  amount  of 
such  stock  is  not  a  matter  of  opinion.  In  laying  the  li- 
cense tax,  the  value  of  the  stock  is  of  no  consequence, 
and  does  not  enter  into  their  consideration.  The  board 
has  no  discretion  and  passes  no-  opinion  upon  its  value. 
All  the  cases  cited  by  appellee  have  reference  to  fran- 
chise taxes.  In  such  cases  the  board  is  required,  from 
the  facts  reported  by  the  corporation,  to  fix  the  value  of 
the  capital  stock  of  the  corporation  and  deduct  the  value 
of  all  tangible  property  assessed  in  this  State.  The  re- 
mainder tiius  found  is  the  value  of  the  corporate  fran- 
chise subject  to  taxation.  It  thus  appears  in  taxing  fran- 
chise that  the  board  sits  in  judgment  and  makes  an  es- 
timate of  the  value  of  its  capital  stock — ^not  the  amount 
of  it — ^and  the  deductions  from  that  value  are  the  values 
assessed  on  tangible  property. 

Under  these  circumstances,  it  has  been  frequently 
held  that  the  judgment  and  action  of  siuch  boards  and 
assessors  is  conclusive  upon  both  the  State  and  the  tax 
payer,  unless  relief  is  sought  from  an  erroneous  assess- 
ment within  the  time  allowed  by  statute  for  correction. 
Likewise,  it  has  been  held  that  property  that  has  been 
listed  but  undervalued  by  the  owner  is  not  property 
omitted  from  taxation  within  the  meaning  of  the  statute. 
Commonwealth  v.  J.  M.  Robinson-Norton  Company,  146 
Ky.,  224. 

In  the  case  of  Commonwealth  v.  C.  &  0.  R.  Co.,  28  Ky. 
L.  R.,  1110,  it  was  held  that  the  courts  cannot  enter  into 
an  inquiry  as  to  what  itefns  the  Board  of  Valuation  and 
Assessment  considered  in  fixing  the  total  value  of  de- 
fendant's capitalization.  But  this  has  reference  to  cases 
involving  the  value  of  corporate  franchise,  when  the 
board  erroneously  omitted,  or  considered  of  no  value. 
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certain  items  contained  in  the  corporate  report.  The 
court  would  not  upon  appeal  attempt  to  correct  the  judg- 
ment of  officers  whose  duty  it  is,  under  the  law,  to  esti- 
mate or  fix  taxable  values.  Where  the  property  was  axi- 
tually  reported  or  listed  or  assessed  for  taxation,  it 
cannot  be  said  that  it  has  been  omitted  merely  because 
im.dervalued.  For  that  reason,  in  an  attempt  to  recover 
license  tax,  or  tax  on  omitted  property,  it  is  incompetent 
to  show  that  the  board  undervalued  or  considered  as  of 
no  value  certain  reported  items. 

Ab  is  said  in  the  case  of  Citizens  National  Bank  of 
Lebanon  v.  Commonwealth,  118  Ky.,  51,  with  reference 
to  a  franchise  tax: 

*'It  was  the  duty  of  the  Board  of  Equalization  to  as- 
sess the  property  for  the  years  involved  at  its  fair  cash 
value,  but  the  fact  that  they  assessed  it  too  low  may  not 
be  remedied  in  a  judicial  procedure.  Both  the  State  and 
county,  in  this  regard,  axe  bound  by  the  action  of  their 
fiscal  officers." 

None  of  the  cases  cited  dispose  of  the  question  here. 
In  levying  a  corporate  license  tax,  as  in  this  case,  the 
corporation  reports  its  authorized  capital  stock,  not  the 
value  of  it.  Of  the  amount  authorized  the  board,  in  a 
ministerial  capacity,  and  by  simple  mathematical  pro- 
cesses outlined  and  directed  by  statute,  ascertain  what 
proportion  of  the  authorized  capital  should  pay  a  license 
'  tax  in  Kentucky. 

There  is  no  question  of  omitted  property,  because 
none  was  omitted ;  that  is,  all  of  it  was  reported  or  listed 
so  that  its  proportion  could  be  taxed.  There  was  no  un- 
dervaluation and  the  question  of  value  does  not  enter 
into  this  case  at  all.  The  board,  instead  of  performing 
its  duty  in  the  way  directed  by  statute,  made  a  mistake 
and  took  for  its  basis  of  calculation  the  capital  stock 
issVfCd  by  the  company,  instead  of  the  stock  which  the 
law  authorized  it  to  issue.  So  we  have  a  case  of  an  ob- 
ligation due  the  State  and  a  receipt  given  in  full  satis- 
faction of  it,  when  the  settlement  was  made,  and  the 
amount  was  paid  and  accepted  under  a  mistake.  Not 
only  a  mistake  of  law,  but  a  mistake  in  mathematical  cal- 
culation. In  such  case,  the  Conmaonwealth  is  entitled  to 
recover  the  amount  which  by  reason  of  this  mistake  it 
has  been  deprived  of.  The  payment  and  acceptance  of 
the  amount  first  assessed  against  appellant  cannot  be  re- 
garded as  an  accord  and  satisfaction.    Where  a  party  by 
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mistake  of  law  or  fact,  or  both,  cancels  a  claim  or  ac- 
cepts part  payment,  or  pays  over  money  to  another,  he 
may  in  general  recover  it.  We  see  no  reason  why  the 
doctrine  should  not  be  applied  to  this  case.  Newman  on 
Pleadings  and  Practice,  Sec.  162d;  Stengel  v.  Preston, 
89Ky.,623;lCyc.,339. 

Under  these  circumstances,  does  the  law  impose  a 
penalty  on  the  appellant!  Section  4260,  defining  the 
powers  and  duties  of  revenue  agents,  says  that  he  shall 
**  cause  to  be  listed  for  taxation  all  property  omitted'  by 
the  Assessor,  Board  of  Supervisors,  Board  of  Valuation 
or  Assessment,  or  I^ailroad  Commission,  for  any  year 
or  years,  and  is  authorized  to  file  suit  to  recover  such.'* 

The  section  further  provides : 

**A11  persons  owning  property  which  may  be  assessed 
as  herein  provided,  shall,  in  addition  to  the  taxes,  pay 
the  costs  of  the  proceeding  and  penalty  of  twenty  per 
centum  on  the  amount  of  the  State  and  county  tax  due, 
except  where  such  property  shall  have  been  duly  listed  hy 
the  owner  thereof.^' 

In  providing  for  the  penalty  which  the  property- 
owner  should  pay,  the  statute  makes  an  exception  where 
the  property  shall  have  been  duly  listed  by  the  owner 
thereof,  and  we  are  of  the  opinion,  in  fact,  the  reports 
so  show,  that  appellant  comes  within  this  exception.  It 
listed  its  property;  that  is,  reported  it,  and  no  question 
is  made  as  to  the  correctness  of  the  report.  On  its  re-  , 
port  certain  taxes  were  demanded,  although  it  is  clear 
that  some  of  the  property  reported  was  omitted  from 
taxation  by  the  board,  but  such  tax  as  was  demanded  was 
paid  promptly  and  the  appellant  cannot  be  considered 
in  default  or  as  a  delinquent. 

For  aiuthority  to  collect  the  penalty  appellee  relies 
upon  Section  4263  of  the  Statutes,  which  says,  it  shall 
be  the  duty  of  the  revenue  agent^  when  directed  by  the 
Auditor,  as  in  this  case,  *'to  institute  suit  •  •  • 
against  any  delinquent  oflScer  or  other  person  to  recover 
any  money  which  may  be  due  the  Commonwealth;  and, 
in  all  such  suits  *  *  *  in  which  judgment  is  recov- 
ered, the  party  in  default  shall,  in  addition  to  the  amount 
in  which  he  is  liable  to  the  State,  be  adjudged  to  pay  a 
penalty  of  twenty  per  cent,  of  the  amount  due/'  But 
this  section  is  to  be  read  in  connection  with  Section 
4260,  just  quoted. 
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A  delinquent  officer  or  other  person  is  one  who  has 
failed  or  neglected  to  perform  some  duty.  We  do  not 
believe,  under  the  circumstances  of  this  case,  the  appel- 
lant can  be  so  classed.  The  law  makes  it  its  duty 
to  pay  the  license  tax,  that  is,  to  pay  after  it  has 
reported,  and  the  amount  of  the  license  tax  has  been  fixed 
by  the  Board  of  Equalization  in  the  manner  provided  by 
law.    It  paid  all  that  was  fixed  and  demanded. 

We  are  of  the  opinion  that  the  appellant  duly  listed 
its  property,  and  as  to  penalty  comes  within  the  excep- 
tion. 

For  the  reasons  indicated,  the  judgment  is  affirmed 
as  to  the  principal  and  interest  and  the  cost,  but  as  to  the 
penalty  of  20  per  cent.,  it  is  reversed,  with  directions 
for  the  court  below  to  enter  judgment  in  accordance  with 
this  opinion. 


Goodnim.  v.  Flowers. 

(Decided  February  11,  1916.) 
Appeal  from  Warren  Circuit  Court. 

Appeal — Dismissal — Dismissal  for  Want  of  Jurisdiction  by  Court 
Sua  Sponte. — ^Where  a  judgment  is  for  money  only,  and  the  amount 
is  less  than  two  hundred  dollars,  exclusive  of  interest  and  costs, 
under  Section  950  Kentucky  Statutes,  the  Court  of  Appeals  has 
not  jurisdiction  to  entertain  the  appeal. 

BRADBURN  &  BASHAM  for  appellant. 

THURMAN  B.  DIXON  and  MAX  B.  HARLIN  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah — Dismiss- 
ing Appeal. 

L.  B.  Goodrum  was  assessed  for  taxation  in  the  county 
of  Allen,  in  1913,  on  property  valued  at  $3,600,  the  taxes 
amounting  to  $55.80.  Goodrum  was  not  a  resident  of  the 
county.  J.  N.  Flowers,  the  sheriff  of  Allen  County,  failed 
to  collect  the  amount  in  question,  and  was  required  to  ac- 
count for  same  as  if  collected  by  him.  He  then  instituted 
this  action  in  his  individual  capacity  in  the  circuit  court 
of  Warren  County,  where  Goodrum  resides,  to  recover  the 
$55.80  as  for  money  paid  for  him.  There  was  a  judg- 
ment in  favor  of  the  plaintiff,  and  defendant  appeals. 
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It  appears  from  the  record  that  Goodrum  had  sold  a 
tract  of  land  in  Allen  County  on  October  28,  1911,  and 
that  $3,600  of  the  consideration  was  represented  by  notes 
secured  by  vendor's  lien  retained  in  the  deed.  These 
notes  he  sold  to  the  Potter-Matlock  Trust  Company,  and 
with  the  proceeds  he  bought  land  in  Warren  County. 
No  assignment,  however,  was  made  on  the  record  in  the 
office  of  the  clerk  of  the  county  court,  of  the  vendor's 
lien,  and  so  the  notes  were  listed  and  assessed  as  the 
property  of  Goodrum.  The  statute  (Sec.  4051a,  Kentucky 
Statutes),  provides  that  unless  the  assignment  of  such 
notes  was  noted  of  record,  the  original  holder  is  liable  for 
taxes  thereon  as  if  no  assignment  had  been  made ;  but  in 
Schrader  v.  Semonin,  123  Ky.,  605,  96  S.  W.,  904,  and  in 
Commonwealth,  by  etc.  v.  Crume,  142  Ky.,  180,  it  was 
held  that  if  it  should  be  made  to  appear  satisfactorily  that 
the  assignee  of  the  notes  had  in  fact  listed  them  for  taxa- 
tion himself,  the  assignor  is  thereby  relieved. 

It  would  ^  seem  that  these  cases  are  controlling  to 
deny  a  recovery  in  favor  of  the  plaintiff  herein,  the  Trust 
Company  being  a  Kentucky  bank  located  at  Bowling 
Green,  in  Warren  County,  and  subject  to  taxation  under 
and  in  the  manner  and  to  the  extent  fixed  by  law. 

However,  the  judgment  appealed  from  is  for  only 
$55.80,  and  that  presents  a  question  whether  the  judgment 
is  appealable. 

2.  It  is  contended  by  appellant  upon  the  authoritv  of 
Willis  V.  Thornton,  78  S.  W.,  215,  25  E.,  1521,  that  as^the 
present  case  involves  a  question  of  taxation,  the  judg- 
ment of  $55.80  is  appealable. 

The  case  erf  Thompson  Straight  Whiskey  Company  v. 
Commonwealth,  157  Ky.,  393,  was  an  ordinary  action  for 
the  recovery  of  money  due  as  a  tax,  and  the  judgment 
was  for  money  only.  In  that  case,  as  in  this,  it  was  con- 
tended that  as  the  case  involved  a  question  of  taxation,  it 
was  appealable  regardless  of  the  amount  of  the  judgment. 
In  that  case,  the  court  after  an  extensive  review  of  the 
authorities  held  that  as  the  judgment  was  for  money  only 
and  the  amount  in  controversy  was  less  than  two  hundred 
dollars,  the  appeal  should  be  dismissed.  The  case  of 
Willis  V.  Thornton  was  distinguished  upon  the  ground 
that  the  judgment  therein  was  not  for  the  recovery  of 
money,  but  to  enjoin  the  collection  of  a  tax,  the  thing  in 
controversy  being  not  the  amount  of  the  tax,  but  the 
liability  of  plaintSf 's  property  to  be  taxed  as  a  particular 
district. 
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In  the  case  at  bar  the  judgment  is  for  money  only; 
the  amount  is  less  than  two  hundred  dollars  exclusive  of 
interest  and  costs,  and  under  the  provisions  of  Section 
950,  Kentucky  Statutes,  as  construed  in  the  Thompson 
case,  supra,  this  court  has  not  jurisdiction  to  entertain 
the  appeaL 

Appeal  dismissed. 


Williamaon,  et  aL  v.  Majrnard,  et  aL 

(Decided  Februanr  12,  1916.) 

Appeal  from  Pike  Circuit  Court. 

1.  WlllB — ^Vested  Remainde». — ^A  devise  to  one  for  life,  and  at  his 
death  to  his  children,  then  living,  and  those  which  may  be  bom 
to  him  thereafter,  creates  a  vested  remainder  at  the  death  of  the 
testator,  in  the  children  then  living,  and  a  vested  remainder  In 
each  one  of  those  bom  thereafter,  as  they  come  into  being. 

2.  Wills— Life  Estates — Contingent  Remainders.^A  devise  to  one 
for  life,  and  at  his  death  to  his  heirs,  creates  a  contingent  re- 
mainder in  the  heirs,  because  one  can  not  have  heirs  untU  he  is 
dead,  and  it  is  uncertain  who  his  heirs  may  be. 

3.  WSlls — Vested  Remainders. — ^A  vested  remainder  passes  uiKm 
the  death  of  the  remainderman  to  his  heirs,  or  to  his  vendee  or 
devisee. 

4.  Wills — Rmaindermen — ^Uncertainty. — The  uncertainty  as  to 
whether  or  not  the  remainderman  wiU  live  until  the  termination 
of  the  particular  estate,  upon  which  the  enjoyment  of  his  estate 
depends,  does  not  make  his  interest  a  contingent  one. 

5.  Wills — Constraction — Intention. — ^The  Intention  of  the  testator  as 
to  when  an  estate  Is  to  vest,  is  the  rule  by  which  to  determine 
when  it  does  vest,  and  this  is  to  be  determined  by  the  terms 
jised,  and  the  rules  established  by  the  adjudications  of  the  courts 
for  construing  devises. 

6.  Wills — Possession — Remainders. — ^The  present  capacity  of  taking 
possession,  if  the  possession  was  to  become  vacant,  distinguishes 
a  vested  from  a  contingent  remainder. 

7.  Wills — Construction. — ^As  a  rule  of  constmction,  the  w(Mrds  of  the 
testator  should  be  taken  as  expressing  his  meaning,  unless  it 
shall  appear  from  the  context,  or  from  his  wiU  taken  as  a 
whole,  that  he  does  not  use  such  words  in  their  generally  ac- 
cepted meaning. 

8.  Wills — Contingent  Remainders. — ^A  contingent  remainder  is  one 
limited,  so  as  to  depend  on  some  event  or  condition,  which  is 
dubious  or  uncertain,  and  which  may  never  happen  or  be  per- 
formed. 

9.  Wills — ^Vested  Remainders. — ^A  vested  remainder  may  be  created 
in  property  devised  to  an  executor  for  the  use  and  benefit  of 
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certain  persons.  If  the  devise  has  the  other  essentials  necessary 
to  create  a  vested  remainder. 

C.  M.  WHITT  and  ROBERSON  &  COOPER  for  appellants. 

F.  W.  STOWERS  for  appellees. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

Benjamin  Williamson,  Sr.,  died  a  short  time  previous 
to  February,  1879,  domiciled  in  Pike  County,  Kentucky, 
leaving  a  last  will  and  testament  and  codicil  thereto,  the 
construction  of  which,  in  part,  is  the  subject  of  contro- 
versy in  this  action.  His  widow  was  named  Esther 
Williamson.  He  also  had  a  grandson  whose  name  was 
Benjamin  F.  Williamson,  and  whose  wife,  yet  living, 
also,  bore  the  name  of  Esther  Williamson.  By  the  codicil 
to  his  will,  the  testator  devised  a  portion  of  land  to  his 
widow,  Esther  Williamson,  during  her  life,  and  another 
portion  he  devised  the  use  and  occupancy  of  to  his  grand- 
son, Benjamin  F.  Williamson,  during  his  life,  and  to 
Esther,  the  wife  of  Benjamin  F.  Williamson,  if  she  should 
outlive  her  husband,  during  her  life  and  widowhood. 
Esther  Williamson,  the  wife  of  the  testator,  died  after 
her  husband,  but  a  good  many  years  ago.  Benjamin  F. 
Williamson  and  his  wife,  Esther  Williamson,  have  sev- 
eral children,  whose  names  are  Clint  Williamson,  Mary 
Smith,  and  Floyd  Williamson,  who  are  yet  alive.  They 
also  had  a  son,  C.  W.  Williamson,  who  is  now  dead,  and 
who  left  no  children.  Benjamin  F.  Williamson  and  his 
wife,  Esther,  had  a  daughter,  also,  Laura  T.  Slater,  who 
is  now  dead,  but  left  one  child  surviving  her,  who  is  Ben- 
jamin Slater.  Benjamin  F.  Williamson  and  his  wife, 
Esther,  are  still  alive. 

In  the  will  of  Benjamin  Williamson,  Sr.,  as  first  pub- 
lished by  him  was  clause  seven,  which  related  to  his 
grandson,  Benjamin  F.  Williamson,  and  his  wife  and 
children,  and  was  as  follows,  namely: 

''Seventh:  All  the  lands  I  own  on  Long  Branch  and 
Lick  Branch  of  Big  Creek,  I  give  to  the  children  of  my 
grandson,.  Benjamin  F.  Williamson  (son  of  Mitchell). 
This  devise  is  to  his  children  now  in  being,  and  such  as 
may  be  hereafter  bom  to  the  said  Benjamin  F.,  and  the 
said  Benjamin  F.  may  use  and  occupy  the  said  lands  for 
the  sole  purpose  of  supporting  and  raising  and  support- 
ing his  children  to  mature  age,  and  for  no  other  purpose, 
and  in  the  event  of  his  death,  his  wife  may  occupy  it  for 
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the  same  purpose  so  long  as  she  remains  an  munarried 
widow,  but  no  longer.  And  the  lands  are  charged  with 
the  payment  of  one  thousand  dollars  to  my  estate,  to  be 
paid  out  of  the  rents  and  sales  of  timber  from  said  lands, 
the  parts  from  which  the  timber  is  taken  and  the  rents 
devised,  to  be  in  discretion  of  the  executor  of  this  wilL 
And  as  the  children  of  Benjamin  F.  arrive  at  mature  age 
or  marry,  they  are  each  to  be  permitted  to  occupy  con- 
venient situations  on  the  said  lands,  the  one  thousand 
dollars  charged  to  be  realized  within  three  years/' 

The  codicil  to  the  will  was  as  follows : 

**I,  Benjamin  Williamson,  Sr.,  of  Pike  County,  Ken- 
tucky, do  make,  publish  and  declare  this  to  be  a  codicil  to 
my  last  will  and  testament,  that  is  to  say:  All  of  para- 
graph the  seventh,  bequeathing  my  lands  on  the  Long 
Branch  and  Lick  Branch  of  Big  Creek,  is  cancelUed  and 
the  following  is  substituted  in  place  thereof: 

*'I  give  and  bequeath  to  my  wife,  Esther  Williamson, 
all  of  the  lands  on  the  Long  Branch  of  Big  Creek  during 
her  life  time,  conunencing  from  the  upper  end  of  the  field, 
above  the  Ground  Hog  Hollow  at  a  Mulberry,  including 
all  forks  in  said  bounds  from  their  to  the  head  of  the 
said  Long  Branch. 

**Li  the  event  of  her  death  to  revert  to  the  executor 
of  this  will,  in  trust  for  the  children  of  Benjamin  F. 
Williamson,  as  set  forth  below. 

**To  my  grandson,  Benjamin  F.  Williamson  (son  of 
Mitchell),  I  grant  permission  to  use  and  occupy  the  fol- 
lowing described  land  for  the  sole  purpose  of  supporting 
himself,  and  raising  and  supporting  his  children,  to  ma- 
ture age,  and  for  no  other  purpose,  and  in  the  event  of  his 
death,  his  wife  may  occupy  it  for  the  same  purpose  and  of 
no  other  purpose  as  long  as  she  remains  an  unmarried 
widow,  but  no  longer.  Said  land  to  commence  at  the  lower 
end  of  the  Big  Hill  field  and  etc.,  etc.      •     •     •     • 

**The  remainder  of  the  land  I  own  on  the  said  Long 
Branch,  and  likewise  that  portion  bequeathed  to  my  wife, 
Esther,  at  her  death,  and  also  that  portion  set  forth  to  be 
occupied  by  Benjamin  F.  Williamson  and  wife,  at  their 
death,  or  in  the  event  of  the  said  Benjamin  F.  William- 
son's death,  and  his  wife  marrying,  as  above  stated,  I  give 
to  the  children  of  my  grandson,  Benjamin  F.  William- 
son (son  of  Mitchell),  this  devise  is  to  his  children  now  in 
being  and  such  as  may  hereafter  be  born  to  the  said 
Benjamin  F.  This  land  to  be  in  the  discretion  of  the  ex- 
ecutor of  this  will,  and  as  the  children  of  the  said  Ben- 
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jamin  F.  Williamson  arrive  at  mature  age  or  marry,  they 
are  each  to  be  permitted  to  occupy  convenient  situations 
on  the  said  lands. 

**The  land  I  own  on  said  Long  Branch,  below  the 
boundary  to  be  occupied  by  Benjamin  F.  Williamson,  is 
reserved  in  the  hands  of  the  executor  of  this  will  for  the 
purpose  of  paying  (axes  which  have  or  may  accrue  on 
said  lands,  and  to  pay  to  the  said  Benjamin  F.  Williamson 
two  hundred  dollars  to  discharge  such  outstanding  debts 
as  may  now  be  against  him,  and  towards  purchasing  him  a 
set  of  blacksmith  tools.  Also  to  pay  the  one  thousand 
dollars  chargeable  to  my  estate  as  set  forth  in  paragraph 
No.  10,  of  this  will. 

"To  enable  this  executor  of  this  will  to  pay  said 
amounts,  I  have  sold  to  my  sons,  Wallace  J.  and  Floyd  E., 
sufficient  standing  poplar  trees  on  said  Long  Branch  to 
make  twenty  thousand  feet,  linear,  said  trees  to  be  choice 
and  selected  with  a  view  to  average  when  cut  31  inches 
in  diameter  or  upwards,  on  the  following  conditions,  viz. : 

**This  portion  of  my  estate  to  be  charged  with  fifty 
dollars  for  every  thousand  feet,  linear,  and  the  said 
Wallace  J.  and  Floyd  E.  Williamson  to  pay  for  said  tim- 
ber at  the  rate  of  six  cents  per  cubic  foot  for  one-half  of 
such  timber  at  the  mouth  of  said  Long  Branch.  (The 
charge  above  mentioned  $50.00  on  each  1,000  ft,  to  be  re- 
tained by  W.  J.  and  F.  E.  Wmson.) 

''Said  Wallace  J.  and  Floyd  E.  Williamson  are 
granted  the  privilege  to  build  dams  in  said  Long  Branch 
and  the  right  of  way  over  said  lands  to  enable  them  to  get 
said  timber  out. 

'*A11  rents  and  overplus  that  may  accrue  from  the 
sale  of  this  timber  after  discharging  the  obligations  as 
set  forth  are  to  be  retained  and  held  in  trust  by  the  ex- 
ecutor of  this  will  for  the  benefit  of  the  children  of  Ben- 
jamin F.  Williamson  at  maturity.  The  lands  I  own  on 
the  Lick  Branch  of  Big  Creek,  known  as  the  Harman 
Reid  Branch,  are  to  be  disposed  of  as  set  forth  in  para- 
graph the  fifteenth  of  this  will.'* 

These  provisions  created  a  life  estate  in  Benjamin  F. 
Williamson  and  his  wife,  Esther  Williamson,  to  be  termi- 
nated by  their  deaths,  or  by  the  remarriage  of  Esther 
Williamson,  if  she  should  outlive  her  husband,  in  the 
portion  of  the  lands  described  in  the  clause  of  the  codicil 
devising  to  them  the  use  and  occupancy  of  such  lands. 

C.  W.  Williamson,  who  was  a  son  of  Benjamin  F. 
Williamson,  married  one  Minnie  V.  Maynard,  and  after 
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the  death  of  Esther  Williamson,  the  widow  of  the  testator^ 
C.  W.  Williamson,  upon  his  own  motion,  or  by  the  direc- 
tion of  the  executor  of  the  will,  it  does  not  appear  which, 
moved  upon  the  land  that  had  been  devised  to  Esther 
Williamson,  widow  of  the  testator,  during  her  life  time, 
and  lived  thereon  until  his  death.  He  left  no  children 
nor  heirs  at  law,  other  than  his  father  and  mother,  but 
before  his  death  he  made  and  published  a  will,  by  which 
he  devised  all  of  his  property  to  his  wife,  Minnie  V. 
Williamson ;  and  thereafter  Minne  V.  Williamson  died  in- 
testate, leavmg  no  heirs  except  her  father,  W.  H.  May- 
nard,  and  her  mother  Arminta  Maynard,  who,  under  the 
laws  of  descent,  inherited  her  property  received  by  her 
from  any  source,  except  from  one  of  her  parents  or  grand 
parents,  in  equal  moities. 

Since  that  time  W.  H.  Maynard  has  died  intestate, 
leaving  as  his  only  heirs  at  law  his  children,  E.  G.  May- 
nard, Eush  Maynard,  Effie  Day,  Grover  Maynard,  Ida 
Maynard,  Eobert  Maynard,  Lesley  Maynard,  Virgil  May- 
nard, and  Inez  Maynard.  After  the  death  of  d  W. 
Williamson,  his  widow,  Minnie  V.  Williamson,  claimed  to 
be  the  owner  of  an  interest  in  all  of  the  lands  mentioned 
in  the  codicil  of  the  will,  by  reason  of  a  devise  of  same  to 
her  by  her  husband,  C.  W.  Williamson.  After  her  death, 
her  father,  W.  H.  Majmard,  and  Arminta  Maynard,  her 
mother,  claimed  to  own  the  interest  formerly  owned  by 
C.  W.  Williamson  in  the  lands,  by  inheritance  from  their 
daughter,  Minnie  V.  Williamson.  Since  the  death  of  W. 
H.  Maynard,  his  children  are  claiming  to  be  the  owners 
of  the  moiety,  which  they  claim  that  their  father,  W.  H, 
Maynard,  inherited  from  his  daughter,  Minnie  V.  Will- 
iamson. Minnie  V.  Williamson,  during  her  life  time,  and 
hei  father  and  mother  since  her  death,  have  claimed  the 
right  given  by  the  codicil  to  C.  W.  Williamson,  to  occupy 
a  portion  of  the  lands  under  that  clause  of  the  codicil 
which  says:  **This  land  to  be  in  the  discretion  of  the  ex- 
ecutor of  this  will,  and  after  the  children  of  the  said 
Benjamin  F.  Williamson  arrive  at  mature  age  or  marry, 
they  are  each  to  be  permitted  to  occupy  convenient  situa- 
tions on  the  said  lands.'* 

As  a  result  of  the  proceedings  under  a  forcible  entry 
and  detainer  warrant,  in  which  W.  H.  Maynard  and  Ar- 
minta Maynard  were  the  complainants,  and  Benjamin  F. 
Williamson,  the  defendant,  in  the  Pike  Circuit  Court, 
the  Maynards  acquired  the  possession  of  that  part  of  the 
land  which  had  been  occupied  by  C.  W.  Williamson  after 
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his  marriage,  it  being  the  same  land  which  had  been  de- 
vised by  the  testator  to  Esther  Williamson,  his  widow, 
during  her  natural  life.  At  this  stage  of  the  proceedings, 
this  suit  was  filed  in  the  Pike  Circuit  Court  by  Benjamin 
F.  Williamson,  and  Esther  Williamson,  his  wife,  Clint 
Williamson,  Marjr  Smith,  and  Floyd  Williamson,  his  liv- 
ing children,  agamst  W,  H.  Maynard,  Arminta  Maynard, 
Benjamin  Slater,  a  grandson  of  Benjamin  F.  Williamson, 
and  Wallace  J.  Williamson,  executor  of  the  will  of  Ben- 
jamin Williamson,  Sr.,  and  by  an  amended  petition  since 
the  death  of  W.  H.  Maynard,  against  his  heirs,  in  which 
the  plaintiffs  pray  a  construction  of  the  codicil  to  the  will, 
and  allege  that  the  interest  of  C.  W.  Williamson  in  the 
lands  in  controversy  was  a  contingent  one,  and  that  hav- 
ing died  before  the  life  tenants,  his  father  and  mother, 
that  he  had  no  vested  interest  in  it,  and  that  his  will  con- 
veyed nothing  of  the  lands  to  his  widow,  Minnie  V.  Wil- 
liamson, and  that  the  Maynards,  who  claimed  by  descent 
from  her,  were  not  lawfully  in  possession  of  the  portion 
of  the  lands  held  by  them,  and  had  no  right  or  title  to  any 
interest  in  the  land.   They,  furthermore,  allege  that  the 
children  of  Benjamin  F.  Williamson  who  may  be  alive  at 
the  termination  of  the  life  estate  of  Benjamin  F.  William- 
son and  his  wife,  are  the  owners  of  the  remainder  interest 
in  the  lands,  and  would  take  same  in  fee  simple  at  the 
termination  of  the  life  estate  of  Benjamin  F.  Williamson 
and  his  wife,  Esther  Williamson;  and  that  under  said 
will  and  codicil  a  partition  of  the  lands  cannot  be  had 
until  the  death  of  Benjamin  F.  Williamson  and  his  wife, 
Esther  Williamson.    It  is  also  alleged  by  the  plaintiff 
that  the  executor  of  the  will  is  entitled  to  the  control  of 
the  lands,  subject  to  the  terms  and  provisions  of  the 
codicil,  but  just  how  far,  and  to  what  extent  he  had  con- 
trol, they  are  not  advised,  and  they  ask  the  court  to  con- 
strue the  will  and  codicil,  that  the  respective  rights  and 
claims  of  all  parties  to  the  suit  be  definitely  ascertained 
and  fixed,  and  to  determine  what  rights,  if  any,  the  May- 
nards have  in  the  lands,  and  whether  or  not  the  lands  or 
any  portion  of  them  can  now  be  divided,  and  between  what 
persons.    The  defendant  Maynards  interposed  a  general 
demurrer  to  the  petition  and  amended  petition,  and  upon 
a  hearing,  the  court  adjudged  that  the  will  and  codicil 
created  in  each  of  the  children  of  Benjamin  F.  William- 
son a  vested  remainder,  and  that  C.  W.  Williamson  had  an 
interest  which  he  could  devise  by  will,  and  that  the  ques- 
tion of  possession  and  occupancy  had  been  determined 
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by  tne  forcible  detainer  proceedings,  and  as  there  had 
been  no  appeal  from  the  judgment  in  that  case,  that  it 
was  binding  on  the  court,  and  that  the  issue  as  to  oc- 
cupancy could  not  now  be  raised;  that  a  partition  of  the 
lands  could  not  be  had  until  the  death  of  Benjamin  F. 
Williamson  and  wife ;  that  the  demurrer  should  be  sus- 
tained. To  this  the  appellants  excepted,  and  prayed  an 
appeal  to  this  court. 

We  presume  that  the  charges  made  by  the  testator 
against  the  part  of  his  estate  mentioned  in  the  codicil^ 
have  all  been  removed  in  the  manner  therein  directed,  as 
there  is  nothing  said  upon  that  subject  in  the  petition. 

It  seems  that  the  prime  question  to  be  determined  on 
tliis  appeal  is  the  character  of  the  estate,  if  any,  had  in 
the  lands  by  C.  W.  Williamson.  If  the  interest,  owned 
by  him,  was  vested  before  his  death,  he  had  such  an 
ownership  in  the  property  as  would  pass  by  will  to  his 
devisees,  or  by  the  law  of  descent,  if  he  had  died  intestate ; 
but  if  his  interest  in  it  was  a  contingent  remainder  and 
contingent  upon  his  living  longer  than  his  father  and 
mother,  who  were  two  of  the  life  tenants  upon  a  portion 
of  the  land,  and  having  died  before  the  termination  of 
their  life  estate,  he  would  have  had  no  interest  of  any 
kind  in  the  land  which  would  pass  by  descent  to  his  heirs, 
if  intestate,  or  that  he  could  devise  by  will,  if  he  died 
testate,  as  he  did. 

The  intention  of  the  testator  as  to  when  an  estate 
devised  is  to  vest,  is  the  rule  to  determine,  when  it  does 
vest,  and  this  is  to  be  determined  by  the  terms  used,  and 
the  rules  established  by  the  adjudications  of  the  court 
for  construing  devises.  Grigsby  v.  Breckinridge,  et  al., 
12  B.  M.,  629. 

In  the  case  of  Johnson  v.  Jacob,  11  Bush,  656,  it  is 
said:  **A  vested  remainder  is  a  vested  interest  to  take 
effect  after  a  particular  estate  is  spent.  It  is  an  actual 
estate  and  may  be  sold  and  the  title  thereto  passed  to 
the  purchaser.  *' 

In  the  case  of  Grigsby  v.  Breckinridge,  supra,  it  was 
also  held :  **That  a  vested  remainder  may  be  valid  to  take 
effect  upon  the  determination  of  a  particular  estate,  and 
that  it  may  vest  before  the  happening  of  the  event  which 
gives  the  right  of  possession.'* 

This  court  has  also  held  that  the  present  capacity  of 
taking  effect  in  possession,  if  the  possession  was  to  be- 
come vacant,  and  not  the  certainty  that  the  possession 
will  become  vacant,  before  the  estate  limited  in  remainder 
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determines,  universally  distinguishes  a  vested  remainder 
from  one  that  is  contingent.  Bowling  v.  Dobyns,  5  Dana, 
442;  Williamson  v.  Williamson,  18  B.  M.,  368. 

It  is,  furthermore,  a  well  settled  rule  that  it  is  not 
the  uncertainty  of  the  remainder  interest,  ever  taking 
effect  in  possession,  that  makes  a  remainder  contingent. 
A  contingent  remainder  has  also  been  defined  to  be  a  re- 
mainder limited,  so  as  to  depend  on  an  event  or  condition 
which  is  dubious  or  uncertain,  and  which  may  never  hap- 
pen or  be  performed.    Johnson  v.  Jacob,  supra. 

In  the  case  of  Turner  v.  Patterson,  5  Dana,  292,  the 
devise  was:  **To  my  daughter,  Catherine  Patterson,  I 
give  her  and  her  children  the  fifty  acres  of  land  they 
now  live  on,  to  each  an  equal  part." 

In  that  case,  although  there  was  not,  as  in  this  case, 
an  expressed  devise  to  the  children  then  in  being,  as  well 
as  those  that  might  be  born  thereafter,  this  court  held, 
that  in  as  much  as  the  fifty  acres  of  the  land  was  all 
that  was  given  to  the  mother,  that  she  had  a  life  estate 
therein,  and  that  each  of  the  children,  whether  then  born 
or  bom  thereafter,  under  that  devise,  had  a  vested  re- 
mainder interest,  and  not  a  contingent  one. 

The  court  in  that  case  used  this  language:  **Upon 
the  testator's  death,  the  remainder  vested,  eo  instanti, 
in  the  children  then  living,  because  there  is  nothing  in  the 
will  indicating  a  different  intention,  and  because  the  law 
does  not  favor  such  a  construction  as  will  make  a  devise 
executory  or  contingent,  and  persons  able  to  take  a  vested 
remainder  were  in  existence  when  the  life  estate  com- 
menced. But,  as  there  is  nothing  in  the  devise  which  can 
restrict  the  remainder  to  the  children  in  whom  it  first 
vested,  and  as  *  children'  without  qualification  or  limita- 
tion, included  such  as  were  born  after  the  death  of  the 
testator,  as  well  as  those  then  living,  the  remainder 
opened  and  vested  in  each  subsequent  child  as  it  came  in 
esse;  and  having  thus  once  vested  in  all  of  the  children 
born  during  the  particular  estate,  it  did  not  survive  upon 
the  death  of  any  one  of  them,  but  descended  to  the  legal 
heir  of  such  decedent'' 

In  the  case  at  bar,  the  lands  devised  in  the  codicil  of 
the  will  all  seem  to  adjoin.  The  lands  devised  to  the 
widow  of  the  testator,  Esther  Williamson,  during  her 
life  time,  at  her  death  vested  in  the  executor  of  the  will 
for  the  use  and  benefit  of  the  children  of  Benjamin  F. 
"^yillianison.  The  testator  then  proceeds  to  set  apart 
another  boundary  of  the  land,  which   he   describes   by 
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metes  and  bounds,  upon  which  he  grants  permission  to 
his  grandson,  Benjamin  F.  Williamson,  to  occupy  and 
use  as  long  as  he  lives  for  the  purpose  of  maintaining 
himself  and  his  children  until  they  should  arrive  at  years 
of  maturity,  and  in  the  event  of  his  death,  to  his  wife 
Esther,  if  she  then  be  living,  for  the  same  purpose  so 
long  as  she  may  live,  or  she  ceases  to  be  a  widow.  He 
then  bequeaths  the  lands  which  he  has  devised  to  his 
wife,  Esther,  ior  life,  at  her  death ;  and  the  portion  that 
he  set  apart  for  the  use  of  his  son,  Benjamin  F.  William- 
son, and  his  wife,  at  the  death  of  the  longest  liver  of  ihem, 
or  the  remarriage  of  his  wife,  if  she  shall  live  the  longer, 
as  well  as  all  of  the  other  lands  not  included  in  these  two 
portions,  which  he  owned  on  Long  Branch,  to  the  children 
of  Benjamin  F.  Williamson,  to  those  then  in  being  and 
such  as  might  thereafter  be  bom  to  the  eaid  Benjamin 
F.  Williamson.  He  then  directs  that  all  of  these  lands 
shall  be  under  the  control  and  direction  of  his  executor, 
and  as  the  children  of  Benjamin  F.  Williamson  arrive  at 
mature  age,  or  marry,  they  are  each  to  be  permitted  to 
occupy  convenient  situations  upon  the  lands.  He  then 
devises  the  lands  owned  by  him  on  Long  Branch,  below 
the  boundary  that  was  set  apart  to  Benjamin  F.  William- 
son for  life,  to  his  executor  for  the  purpose  of  paying 
taxes,  which  had  or  might  thereafter  accrue  on  the  lands, 
and  also  to  pay  to  Benjamin  F.  Williamson,  two  hundred 
dollars,  and  to  discharge  the  one  thousand  dollar  charge 
which  he  had  settled  upon  this  land. 

It  will  be  noted  that  in  this  codicil  the  word  heirs 
of  any  person,  nor  issue  of  body,  nor  bodily  heirs,  or 
any  similar  words  of  any  kind  are  used.  The  testator 
used  the  word  children  in  every  instance.  Neither  is  there 
anything  in  the  codicil,  or  in  the  entire  will,  which  could 
lead  to  the  conclusion  that  in  the  codicil  he  used  the  word 
children  with  the  meaning  attached  to  the  word  heirs. 
As  a  rule  of  construction,  the  words  of  the  testator  should 
be  taken  as  expressing  his  meaning,  unless  it  should  ap- 
pear from  the  context,  or  from  his  will  taken  as  a  whole, 
that  he  does  not  use  such  words  with  their  generally  ac- 
cepted meaning.  A  different  rule  applies  in  determining 
whether  a  remainder  interest  is  a  vested  or  contingent 
one  when  the  word  children  is  used  in  describing  the 
remaindermen,  from  the  rule  which  prevails  when  the 
word  heirs  is  used  as  descriptive  of  the  remaindermen. 

The  cases  relied  upon  by  appellants  as  showing  that 
the  remainder  interest  attaching  to  the  children  of  Ben- 
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jamin  F.  Williamson  is  a  contingent  interest  and  not  a 
vested  one,  are  the  cases  of  Williamson  v.  Williamson,  18 
B.  M.,  329;  and  Eunyon  v.  Hatfield,  et  al.,  157  S.  W.,  17. 

In  these  cases  it  was  held  that  the  remainder  interest 
in  litigation  was  a  contingent  one,  but  in  each  of  these 
cases  the  remaindermen  were  described  as  the  heirs  of 
the  life  tenant,  and  not  as  children  of  the  life  tenant. 

The  courts  have  held  that  where  a  devise  to  a  certain 
person  for  life,  and  at  such  person's  death  to  his  heirs, 
the  estate  in  remainder  does  not  vest  until  the  death 
of  the  life  tenant,  because  no  living  person  can  have  heirs, 
and  in  addition  to  that,  there  can  be  no  certain  way  of 
knowing  who  any  person's  heirs  may  be  until  the  death 
of  such  person,  as  the  heirs  may  be  all  collaterals,  and 
far  removed  from  the  life  tenant  in  point  of  blood  or  may 
be  in  the  ascending  or  descending  scale;  but  by  the  ad- 
judicated cases,  the  great  weight  of  authority  is,  that 
where  a  devise  is  to  one  for  life,  and  at  his  death  to  his 
children,  that  it  creates  a  vested  remainder  in  the  chil- 
dren upon  the  death  of  the  testator  Unless  the  entire  will 
taken  as  a  whole  should  show  that  the  testator  makes  use 
of  the  word  children,  when  he  means  and  intends  heirs. 
Turner  v.  Johnson's  Executors,  et  al.,  160  Ky.,  611.  In 
the  case  at  bar,  the  codicil  describes  some  of  the  chil- 
dren of  Benjamin  F.  Williamson  to  be  then  in  being,  and 
the  petition  does  not  disclose  the  fact,  if  any  of  them  were 
bom  after  the  death  of  the  testator.  If  they  were  all  in 
being  at  the  death  of  the  testator,  then  each  of  them  was 
capable  of  taking  possession  of  the  lands,  if  the  life  ten- 
ant should  die,  and  in  the  light  of  the  case  of  Turner  v. 
Patterson,  supra,  if  any  of  them  were  bom  after  the  death 
of  the  testator,  the  remainder  interest  would  open  and 
vest  in  each  one  of  those  subsequently  bom.  The  mere 
fact  that  the  right  of  the  remainderman  to  enter  into 
the  possession  of  the  property  is  contingent  upon  his  liv- 
ing longer  than  the  life  tenant,  is  not  such  a  contingency 
as  makes  the  remainder  a  contingent  one,  but  it  is  the 
present  capacity  to  take  possession,  if  the  life  tenancy 
should  expire,  that  determines  whether  the  remainder 
interest  is  a  vested  or  contingent  one.  Bowling  v.  Dobyns, 
5  Dana,  442. 

The  fact  that  any  one  of  the  children  of  Benjamin 
F.  Williamson  might  probably  die  before  the  end  of  the 
life  tenancy,  would  not  make  the  remainder  interest 
owned  by  such  child  a  contingent  one.  It  appears  from 
the  entire  will  and  codicil  that  the  testator  did  not  intend 
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to  leave  any  portion  of  Ms  estate  undisposed  of,  and  to 
each  branch  of  his  family  he  devises  the  portion  of  his 
estate  which  he  intended  should  pass  to  such  branch  of 
the  family;  and  it  is,  furthermore,  to  be  observed  that 
in  the  codicil  he  abstains  from  making  any  disposition  of 
the  remainder  interest  which  he  devised  to  his  great  grand- 
children, the  children  of  Benjamin  F.  Williamson,  in  the 
event  of  the  death  of  any  one  of  them  without  leaving 
children.  It  cannot  be  presumed  that  the  testator  con- 
templated that  one  of  the  remaindermen  would  die  before 
the  ending  of  the  life  estate.  It  cannot  be  presumed  with- 
out actual  words  to  the  contrary  that  he  did  not  intend 
that  the  interest  which  he  devised  to  the  remaindermen 
should  not  be  a  vested  one.  It  further  appears  that  Ben- 
jamin Slater,  one  of  the  defendants  in  this  case,  is  a  son 
of  one  of  the  children  of  Benjamin  F.  Williamson,  who 
died  before  the  life  tenancy  expired.  According  to  the  rule 
insisted  upon  by  the  appellants  in  this  case,  and  if  that 
view  should  prevail,  this  infant  appellee  would  be  de- 
prived of  any  portion  of  the  lands  in  controversy,  be- 
cause his  mother  died  before  the  life  estate  expired,  and 
if  she  acquired  no  interest  under  the  will  of  her  great 
grandfather,  she  had  no  interest  to  pass  to  her  heirs,  and 
it  should  not  be  presumed  that  in  view  of  the  fact  that  in 
the  other  clauses  of  the  will  the  testator  made  particular 
provisions  to  secure  some  portion  of  his  estate  to  all  of 
his  other  descendants,  that  he  intended  that  this  one 
should  receive  nothing.  The  fact  that  the  lands  are  to  be 
held  by  the  executor  of  the  will  for  the  use  and  benefit 
of  the  remaindermen  does  not  prevent  the  remainder 
interest  from  vesting  upon  the  death  of  the  testator,  nor 
make  such  interests  contingent  ones. 

We  are  therefore  of  the  opinion  that  the  interest  ac- 
quired by  C.  W.  Williamson,  under  the  will  and  codicil, 
was  a  vested  one,  although  the  quantity  of  his  interest 
can  not  be  determined  until  the  expiration  of  the  life 
estate  enjoyed  by  Benjamin  F.  Williamson  and  his  wife, 
Esther  Williamson,  under  the  provisions  of  the  will  and 
codicil.  Such  interest  being  a  vested  remainder,  passed 
by  his  will  to  his  wife,  Minnie  V.  Williamson,  and  upon 
her  death,  intestate,  passed  to  her  heirs.  A  right  to  oc- 
cupy some  portion  of  these  lands  after  he  became  mar- 
ried, was  also  a  right  which  C.  W.  Williamson  had  under 
the  provisions  of  the  codicil,  and  that  right  likewise 
passed  by  his  will  to  his  devisee,  and  by  the  laws  of 
descent,  from  her  to  her  heirs. 
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The  testator  having  in  three  places  in  the  codicil  pro- 
vided that  the  lands  mentioned  in  the  codicil  should  be 
under  the  direction  and  control  of  the  executor  of  his  will 
for  the  use  and  benefit  of  the  remaindermen,  and  ex- 
pressly providing  that  the  title  to  that  portion  devised 
to  his  widow,  Esther  Williamson,  for  life,  should  at  her 
death  revert  to  his  executor,  and  the  further  reason  that 
the  codicil  provides  that  the  remaindermen,  upon  arriv- 
ing at  years  of  maturity,  or  becoming  married,  shall  be 
permitted  to  occupy  convenient  situations  on  the  lands, 
and  does  not  provide  that  any  portion  of  it  shall  be  al- 
loted  to  them  in  severalty;  and  for  the  reason  that  no 
practical  division  can  be  made  until  it  can  be  definitely 
known  how  many  children  Benjamin  F.  Williamson  may 
have,  and  which  can  not  be  known  until  his  death,  leads  us 
to  the  conclusion  that  no  partition  of  the  lands  between 
the  remaindermen  can  be  had,  or  was  intended  by  the 
testator,  until  the  expiration  of  the  life  estates  of  the 
father  and  mother  of  the  remaindermen.  Such  of  them  as 
may  arrive  at  years  of  maturity,  which  time  we  deem  to 
be  when  they  become  twenty-one  years  of  age,  or  shall 
marry,  will  be  entitled,  in  the  discretion  of  the  executor, 
to  be  exercised  by  him  in  a  just  and  equitable  way,  so  as 
to  carry  out  the  intentions  of  the  testator,  to  occupy 
some  portion  of  the  land,  outside  of  the  portion  devised 
to  Benjamin  F.  Williamson  and  his  wife  for  life,  upon 
such  terms  as  to  quantity  and  location  as  may  be  equit- 
able between  them,  and  the  heirs  of  such  of  them  as  may 
die  before  the  death  of  Benjamin  F,  Williamson  and  his 
wife,  or  her  remarriage  after  his  death,  if  she  should 
live  the  longer,  and  the  vendees  of  such  of  them  as  may 
sell  their  interests  before  the  termination  of  the  life  es- 
tates above  mentioned,  will  be  entitled  to  the  same 
privilege,  but  such  privilege  of  occupancy  and  use,  nor  the 
judgment  as  to  the  possession  in  the  forcible  and  detainer 
proceedings,  will  not  affect  the  rights  of  the  parties  to  an 
equitable  division  of  the  lands  at  the  termination  of  the 
said  life  estates. 

It  is  therefore  adjudged  that  the  judgment  appealed 
from  be  affirmed. 


▼ol  162—24 
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Chesapeake  &  Ohio  Railway  Company  v.  MeDon, 
Police  Judge. 

(Decided  February  12,  1915.) 

Appeal  from  Floyd  Circuit  Court 

Municipal  Corporations — Ordinances — Uncertainty.— An  ordinance 
of  a  town  prescribing  a  punishment  for  its  violation,  must  be  suf- 
ficiently certain  as  to  the  portion  of  the  town  where  it  is  in- 
tended to  be  in  force,  that  persons  may  know  certainly  when 
they  have  violated  it,  or  else  it  is  void  for  want  of  certainty. 

WORTHINGTON,  COCHRAN  &  BROWNING  and  HARKINS  & 
HARKINS  for  appellant. 

J.  C.  HOPKINS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Reversing. 

Prestonsburg  is  a  town  of  the  fifth  class,  and  the 
county  seat  of  Floyd  County,  Kentucky.  It  has  a  popula- 
tion of  about  2,000  people.  A  part  of  the  town  is  situated 
upon  one  side  of  the  Big  Sandy  River,  and  a  portion  of 
it  upon  the  other  side.  The  means  of  communication  be- 
tween the  two  portions  of  the  town  is  a  bridge  over  the 
Big  Sandy  River.  From  this  bridge  along  the  Big  Sandy 
River  to  the  limits  of  the  corporation  going  toward  the 
south  is  a  distance  of  something  over  1,200  yards.  From 
this  bridge  to  the  limits  of  the  corporation  going  toward 
the  north,  is  something  over  1,000  yards.  From  this 
bridge  going  toward  the  south  to  a  point  called  the  under- 
ground crossing,  is  about  530  yards.  The  appellant, 
Chesapeake  &  Ohio  Railway  Company,  has  a  line  of  rail- 
road extending  along  and  near  to  the  Big  Sandy  River, 
on  the  side  opposite  to  the  main  portion  of  the  town  of 
Prestonsburg,  the  entire  distance  above  given,  which 
amounts  to  something  over  2,200  yards.  A  county  road 
is  situated  along  near  the  river,  entering  the  corporate 
limits  at  the  south,  and  continuing  to  a  point  about  425 
yards  north  of  the  bridge  across  the  Big  Sandy  River, 
where  it  crosses  the  railroad  track  and  goes  to  that  por- 
tion of  Prestonsburg,  which  is  situated  on  that  side  of  the 
river.  This  road  from  the  underground  crossing  running 
north  and  passing  the  bridge  and  on  to  where  it  crosses 
the  railroad,  between  the  bridge  and  depot,  is  called 
Floyd  Street.  The  railroad  depot  is  about  700  yards  north 
of  the  bridge  and  adjoins  a  portion   of   Prestonsburg 
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which  is  on  that  side  of  the  river,  containing  about  400 
or  500  inhabitants. 

The  city  council  of  the  town  of  Prestonsburg  duly- 
adopted  and  published  an  ordinance  prohibiting  the  run- 
ning of  a  railroad  train,  or  any  locomotive,  or  car  be- 
tween the  underground  crossing  and  the  bridge,  at  a 
greater  rate  of  speed  than  seven  miles  per  hour,  under  a 
penalty  of  a  fine  to  be  imposed  upon  any  railroad,  cor- 
poration, or  company,  or  any  person,  so  doing,  of  not  less 
than  fifty  dollars,  nor  more  than  one  hundred  dollars 
for  each  offense.  At  the  same  lime  the  council  of  the 
town  adopted  and  published  an  ordinance,  which  is  in 
words  as  follows,  namely: 

*'The  city  council  of  the  city  of  Prestonsburg  do 
ordain,  as  follows:  That  it  shall  be  unlawful  for  any 
railroad  company,  or  any  company  maintaining  or  operat- 
ing any  railroad,  or  any  workman,  or  agent,  or  employee 
of  any  railroad  company,  or  any  person  operating  any 
railroad,  or  maintaining  same,  to  run  any  freight  train 
or  passenger  train,  or  train  of  any  kind,  or  description, 
or  any  car,  or  cars  whatever,  or  any  locomotive  upon  or 
near  Floyd  Street  in  said  city,  and  between  the  bridge 
as  now  located  across  the  Big  Sandy  River,  and  the  line  of 
the  said  city  limits,  or  for  any  distance  whatsoever  be- 
tween the  points  above  mentioned  at  a  greater  rate  of 
speed  than  at  the  rate  of  six  miles  per  hour,  and  any 
such  railroad  company,  or  corporation,  or  person,  or 
persons,  workman,  agents,  or  employees  thereof,  found 
guilty  of  violating  this  ordinance,  shall  upon  conviction, 
be  fined  not  less  than  fifty  dollars,  nor  more  than  one 
hundred  dollars  for  each  offense.'' 

The  appellee,  W.  T.  Mellon,  who  was  the  Judge  of  the 
Police  Court  in  Prestonsburg,  after  the  adoption  of  these 
ordinances,  issued  warrants  against  the  appellant,  charg- 
ing it  with  a  violation  of  these  ordinances,  and  was  pro- 
ceeding to  cause  it  to  be  tried  upon  the  warrants,  when 
the  appellant  filed  its  petition  in  the  Floyd  Circuit  Court 
against  the  appellee,  in  which  it  alleged  that  the  ordi- 
nances were  unconstitutional,  illegal,  unreasonable,  and 
void,  and  asked  for  a  writ  of  prohibition  against  the  ap- 
pellee prohibiting  him  from  enforcing  the  ordinances  as 
against  appellant.  The  appellee  filed  an  answer  con- 
troverting the  allegations  of  the  petition,  and  an  issue 
being  made  up,  considerable  proof  was  taken  by  each 
party,  and  the  court  upon  a  hearing,  adjudged  that  the 
ordinance  prohibiting  the  movements  of  trains  and  loco- 
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motives  and  cars  upon  appellant  *s  road  between  the 
underground  crossing  and  the  bridge  across  Big  Sandy 
River,  at  a  greater  rate  of  speed  than  seven  miles  per 
hour,  was  unreasonable,  and  that  the  writ  of  prohibition 
prayed  for  as  to  that  ordinance  be  awarded  against  ap- 
pellee and  his  successors  in  office,  prohibiting  him  and 
them  from  enforcing  the  ordinance.  The  judgment  of  the 
court  as  to  this  ordinance  has  not  been  appealed  from, 
and  is  not  before  us  for  determination.  The  court,  how- 
ever, adjudged  that  the  ordinance  limiting  the  speed  of 
trains,  cars,  and  locomotives  from  the  bridge  over  the 
river  to  the  limits  of  the  town,  and  which  is  set  out  in 
full  above,  was  reasonable  and  within  the  authority  of 
the  council  to  adopt,  and  refused  to  grant  the  writ  of 
prohibition  against  the  appellee  prohibiting  the  enforce- 
ment of  that  ordinance,  as  prayed  for  in  the  petition. 
From  this  judgment  the  appellant  has  prayed  an  appeal 
to  this  court. 

It  is  unnecessary  for  a  proper  determination  of  this 
cause  to  enter  into  any  discussion  as  to  the  power  of  the 
council  of  Prestonsburg  to  adopt  and  enforce  such  an 
ordinance,  or  as  to  whether  or  not  under  the  proof  pre- 
sented, it  is  a  reasonable  or  unreasonable  requirement  to 
prohibit  the  movement  of  trains,  cars,  and  locomotives 
at  a  greater*  rate  of  speed  than  six  miles  per  hour,  be- 
cause we  have  arrived  at  the  conclusion  that  according  to 
the  language  of  this  ordinance,  that  it  is  void  for  the 
want  of  certainty. 

It  appears  from  the  testimony  in  the  transcript  before 
us,  that  it  is  something  over  the  distance  of  1,200  yards 
from  the  bridge  over  the  Big  Sandy  River  to  the  luie  of 
the  corporate  limits  of  the  town  in  one  direction,  and 
from  the  bridge  to  the  limits  of  the  corporation  in  the 
other  direction  is  something  over  1,000  yards,  and  this 
ordinance  does  not  by  its  terms  state  upon  which  side  of 
the  bridge  it  shall  be  unlawful  to  operate  a  train  or  cars 
at  a  greater  rate  of  speed  than  six  miles  per  hour.  There 
is  nothing  in  the  ordinance  by  which  any  one  could  say 
whether  the  running  of  trains  between  the  northern  limits 
of  the  town  and  the  bridge  was  prohibited,  or  whether  the 
prohibition  was  in  that  portion  of  the  town  between  the 
bridge  and  the  southern  limits  of  the  town.  It  is  ap- 
parent from  the  enactment  of  the  first  mentioned  ordi- 
nance, which  was  held  to  be  imreasonable  by  the  circuit 
court,  that  it  was  not  the  intention  or  purpose  of  the 
council  to  make  this  ordinance  apply  in  every  direction 
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from  said  bridge,  to  the  corporate  limits  of  the  town,  and 
as  it  now  stands  it  would,  impose  a  punishment  upon  per- 
sons who  were  never  intended  to  be  made  amenable  to  the 
penalties  prescribed  by  the  ordinance.  To  say  that  it 
means  to  apply  in  each  direction  from  the  bridge  to  the 
limits  of  the  town,  would  be  to  hold  something  which  the 
municipal  authorities  never  intended. 

In  28  Cyc,  351,  in  defining  the  fundamental  rules  of 
municipal  legislation,  one  of  them  is,  which  requires  an 
ordinance  by  fair  and  natural  construction  to  convey  a 
reasonable  certainly  of  meaning,  and  on  page  354  it  lays 
down  one  of  the  fundamental  essentials  to  a  valid  ordi- 
nance is,  that  it  must  be  certain  to  a  common  intent. 

An  ordinance  is  a  law  of  the  municipality,  and  those 
who  must  obey  it,  as  well  as  those  whose  duty  it  is  to  en- 
force it,  must  be  able  to  know  when  it  has  been  violated. 

In  tiie  light  of  the  evidence  in  this  case,  the  place 
wherein  this  ordinance  is  expected  to  be  in  force  is  uncer- 
tain. The  rule  requiring  a  statute  or  municipal  ordinance 
to  be  sufficiently  certain  as  to  the  place  of  its  operation, 
that  persons  who  are  expected  to  obey  it  will  know  when 
they  have  violated  it,  is  so  fundamental  and  of  such  gen- 
eral acceptation,  that  no  argument  is  necessary  to  sup- 
port it. 

The  judgment  appealed  from  is  therefore  reversed 
and  this  cause  remanded  with  directions  to  proceed  in 
conformity  with  this  opinion. 


Ramsey  v.  Ramsey. 

(Decided  February  12,  1915.) 

Appeal  from  Pike  Circuit  Court 

DiTorce— From  Bed  and  Board— Grounds  For.— Where  a  diyorce  a 
Tincolo  is  sous^t  by  the  wife  on  the  ground  that  the  husband 
habituaUy  behaved  towards  her  for  not  less  than  six  months  in 
such  a  cruel  and  inhuman  manner  as  to  indicate  a  settled  aver- 
sion to  her,  and  to  destroy  permanently  her  peace  and  happi- 
ness, although  the  evidence  may  not  show  any  act  of  violence 
committed  by  the  husband  upon  the  wife,  threats  of  violence,  or 
punishment  actually  inflicted  by  him  upon  her,  if  it  conduces  to 
prove  that  the  conduct  on  his  part  complained  of  is  of  such  a 
diaracter  as  to  show  that  he  is  lacking  in  affection  for  her,  and 
so  lU-tempered  toward  her  as  to  manifest  a  total  disregard  of 
the  marital  relation,  and  the  unhappiness  thereby  caused  the 


Digitized  by  VjOOQIC 


742  KENTUCKY  EEPORTS.  [Vol.  162. 

wife  would  equal  In  cruelty  actual  punishment  inflicted  upon 
her,  such  OTidence  will  at  least  authorize  the  granting  to  her  by 
the  court  of  a  divorce  from  bed  and  board. 

2.  Divorce— Discretion  of  Court  as  to  Granting. — Section  2121, 
Kentucky  Statutes,  confers  upon  courts  of.  equity  the  power  to 
grant  a  divorce  from  bed  and  board  for  any  of  the  causes  which, 
allow  divorce,  or  for  Budi  other  cause  as  the  court,  in  its  discre- 
tion, may  deem  sufficient  The  discretion  thus  allowed  the  court 
is  not  arbitrary  or  unlimited,  but  a  sound  discretion  and  (me  to 
be  exercised  for  such  causes  as  may  be  deemed  to  be  sufficient, 
when  considered  with  a  Just  and  reasonable  regard  to  the  legal 
rights  and  obligations  of  both  parties. 

S.  DivOTce— Alimony— When  Allowed— Amount  of.— ^If  entitled  to  a 
divorce  from  bed  and  board,  the  wife  is  likewise  entiUed  to  aU- 
mony,  and  where  it  is  made  to  appear  from  the  evidence  that  the 
husband's  earnings  as  a  locomotive  fireman  amount  to  not  less 
than  $70.00  and  occasionally  as  much  as  $100.00  per  month,  he 
should  be  required  to  pay  the  wife  at  least  $25.00  per  month  for 
her  support,  and  $10.00  per  month,  in  addition,  for  the  support 
of  their  infant  child,  two  years  of  age. 

J.  S.  CLINB  for  appellant. 

J.  M.  BOWLING  and  ROSCOE  VANOVER  for  appeUee. 

Opinion  of  the  Coubt  by  Judge  Settle — ^Beversing. 

This  action  was  instituted  by  the  appellant^  Minta 
Bamscy,  against  the  appellee,  Don  Bamsey,  for  a  di- 
vorce a  vinculo,  alimony,  and  the  custody  of  their  infant 
child.  The  grounds  alleged  in  the  petition  for  the  di- 
vorce were  the  abandonment  of  appellant  by  appellee  for 
one  year,  failure  to  provide  her  a  support,  that  appellee 
hlabitually  behaved  towards  her  for  not  less  than  six 
months  in  such  a  cruel  and  inhuman  manner  as  to  indi- 
cate a  settled  aversion  to  her  and  to  destroy  permanently 
her  peace  and  happiness ;  and  such  alleged  cruel  beating 
or  injury  and  attempted  injury  of  appellant  by  appellee 
as  indicated  an  outrageous  temper  in  him  and  probable 
danger  to  her  life,  or  great  bodily  injury,  from  her  re- 
maining with  him. 

Appellee  filed  an  answer  of  two  paragraphs,  the  first 
containing  a  traverse  and  the  second  alleging,  in  sub- 
stance, that  appellant  had  abandoned  appellee  and  his 
home  without  cause ;  that  he  had  properly  provided  for 
her  and  their  child  and  in  other  respects  faithfully  i)er- 
formed  his  marital  duties  toward  her,  in  many  instances 
going  beyond  his  financial  ability  in  gratifying  her 
wishes,  at  one  time  making  her  a  gift  of  a  diamond  ring 
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and  gold  watch,  the  ring  costing  him  $160.00  and  the 
watch  $23.00.  He  did  not,  however,  make  his  answer  a 
counter-claim  or  ask  a  divorce. 

Appellant's  reply  controverted  the  affirmative  mat- 
ter of  the  answer,  except  its  averments  as  to  the  gift 
of  the  diamond  ring  and  gold  watch,  and  alleged  that 
these  articles  were  given  her  by  appellee  before  their 
marriage. 

The  circuit  court  refused  appellant  a  divorce  and  re- 
jected her  claim  to  alimony,  but  gave  her  the  custody  of 
the  child  and  required  appellee  to  pay  $10.00  per  month, 
for  its  support;  and  also  to  pay  a  $75.00  pendente  allow- 
ance previously  adjudged  appellant  From  the  judg- 
ment entered  pursuant  to  these  rulings  the  latter  has 
appealed. 

Much  of  appellee's  evidence  tended  to  prove  that 
appellant  was  irritable  in  her  conduct  toward  him,  often 
complained  of  him  without  cause,  and  was  unreasonably 
exacting  in  her  demands  upon  his  time  and  purse ;  and, 
further,  that  he  provided  for  her  to  the  best  of  his  ability, 
and,  to  that  end,  often,  at  her  command,  handed  to  her 
as  much  as  a  month's  earnings  at  a  time.  Some  of  ap- 
pellee's evidence,  however,  conduced  to  prove  that  he 
was*  frequently  impatient  with  her,  found  fault  with 
what  she  did  and  sometimes  addressed  her  in  offensive 
terms  and  with  a  display  of  temper  that  was  unbecoming 
in  a  husband. 

In  giving  her  deposition  appellant  admitted  that  she 
at  the  end  of  the  month  had  often  demanded  of  appellee 
his  month's  wages  and  that,  in  some  instances,  he  had 
^ven  them  to  her ;  but  she  said  such  demands  were  made 
to  prevent  him  from  spending  the  money  for  whiskey, 
which  he  often  drank  to  excess,  and  that  her  purpose  in 
thus  obtaining  his  wages  was  to  use  them  for  the  benefit 
of  the  family.  Other  evidence  furnished  by  appellant 
and  her  witnesses  conduced  to  prove  appellee's  surliness 
of  temper,  his  refusal  of  her  requests  for  money  for  the 
use  of  herself  and  child,  and  that  he  frequently,  without 
provocation,  spoke  to  appellant  in  abusive  and  offensive 
language.  This,  according  to  the  testimony  of  herself, 
her  father,  mother  and  another  witness,  he  once  did  at 
her  father's  house,  where  she  had  gone  after  a  quarrel 
with  him,  on  which  occasion,  when  told  by  her  father 
that  appellant  had  informed  him  of  his  mistreatment  of 
her,  he  said  she  was  a  *' damned  liar."    Another  witness 
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in  addition  to  appellant,  testified  that  she  on  one  occa-- 
sion  at  appellee's  home  heard  him  say,  in  a  fit  of  anger 
following  a  qnarrel  he  had  with  appellant,  that  he  would 
shoot  both  her  and  himself;  and  that  at  the  time  of  mak- 
ing this  statement  he  had  a  pistol  in  his  hand,  which  he 
did  not,  however,  attempt  to  use. 

We  will  not  discuss  in  detail  the  evidence  bearing  on 
the  grounds  for  divorce.  As  in  all  hotly  contested  di- 
vorce cases,  it  is  conflicting  and  much  of  it  exaggerated 
and  improbable.  Considered  as  a  whole,  it  shows  that 
appellant  since  her  marriage,  which  occurred  when  she 
was  but  seventeen  years  of  age,  has  been  so  aflBicted  with 
ill  health  that  it  has  in  large  measure  interfered  with 
her  performance  of  the  household  and  marital  duties 
usually  expected  and  required  of  a  wife,  and  such  ill 
health  has  also  so  affected  her  disposition  as  to  make 
her  at  times  irritable  toward  and  fault-finding  with  ap- 
pellee, as  well  as  exacting  in  her  demands  upon  him.  It 
is  also  apparent  from  the  evidence  that  appellee  is  a 
young  man  possessed  of  robust  health  and  much  animal 
vigor;  that  he  is  coarse-grained  and  undemonstrative  in 
disposition,  also  resentful  of  appellant's  ill  health  and 
irritability,  as  well  as  surly  in  his  bearing  toward  her. 
It  can  well  be  understood  how  collisions  may  occur  and 
marital  difficulties  arise  between  two  persons  of  such  an- 
tagonistic physical  and  mental  qualities,  and  how  the 
daily  occurrence  of  such  difficulties  would  result  in  much 
unhappiness  to  each  of  them. 

In  our  opinion,  the  evidence  fairly  analyzed  fails  to 
establish  appellant's  right  to  a  divorce  a  vinciUo.  It 
falls  short  of  proving  the  alleged  abandonment  of  ap- 
pellant by  appellee,  and,  on  the  contrary,  shows  his  abil- 
ity to  provide  her  a  home  and  support  and  his  unwilling- 
ness to  have  her  remain  away  from  him.  It  also  shows 
that,  though  appellee  often  failed  to  treat  appellant  with 
the  affection  and  consideration  to  which  she  was  entitled, 
his  behavior  toward  her  was  not  so  habitually  cruel  or 
inhuman  for  six  months  or  any  considerable  time,  as  to 
indicate  a  settled  aversion  to  her  or  destroy  permanently 
her  peace  and  happiness ;  and  there  was  no  proof  what- 
ever of  beating,  physical  injury  or  attempted  injury  of 
her  by  appellee  that  indicated  probable  danger  to  her 
life  or  great  bodily  harm  to  her  from  remaining  with 
him.  In  reaching  this  conclusion  we  do  not  overlook  the 
threat  shown  to  have  been  made  by  appellee  to  shoot 
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himself  and  appellant;  but,  as  this  was  the  only  demon- 
stration of  violence  ever  made  by  him  toward  appellant, 
and  his  conduct  at  the  time  clearly  showed  the  absence 
of  any  intention  on  his  part  to  execute  the  threat,  we  are 
convinced  that  what  he  then  did  and  said  was  a  mere 
game  of  bluflf,  resorted  to  for  the  purpose  of  preventing 
appellant  from  leaving  him  as  she,  in  a  heated  quarrel 
that  then  arose  between  them,  threatened  to  do. 

If  appellant  had  been  substantially  without  fault  in 
respect  to  the  matters  complained  of  in  the  petition,  we 
would  be  more  inclined  to  grant  her  the  relief  asked; 
but  the  fault  has  been  partly  hers,  for  she  has  often  been 
irritable  and  exacting  with  appellee  when  she  should 
have  been  kind  and  forbearing.  On  the  other  hand,  ap- 
pellee has  been  more  in  fault ;  for,  unmindful  of  her  frail- 
ness of  health  and  its  irritating  influence  upon  her  tem- 
per, he  has  treated  her  with  harshness  when  he  should 
have  been  gentle  and  sympathetic;  and  by  his  surliness 
of  demeanor  and  outbursts  of  temper  she  has  been  led 
to  believe  that  he  no  longer  loves  or  respects  her.  We 
think  it  manifest  from  the  evidence  that  appellant  yet 
has  an  affection  for  appellee,  and  while  she  has  at  times 
so  acted  as  to  try  his  patience,  such  conduct  was  due  to 
her  ill  health,  of  which  he  had  full  knowledge  before  and 
at  the  time  of  his  marriage  to  her.  It  may  be  that  ap- 
pellant has  not  entirely  lost  his  affection  for  her,  but  it 
is  apparent  from  the  evidence  that  it  has  so  waned  as  to 
render  him  indifferent  to  her  happiness  and  inexcusably 
harsh  in  his  treatment  of  her.  Although  we  would  be 
unwilling  to  declare  that  the  chancellor,  on  the  state  of 
case  presented,  erred  in  refusing  the  absolute  divorce 
asked  by  appellant,  she  was  entitled  to  some  relief,  and 
this  should  have  been  given  her  in  the  form  of  a  divorce 
from  bed  and  board  and  alimony,  such  power  being  con- 
ferred upon  the  court  by  Section  2121,  Kentucky  Stat- 
utes, which  provides : 

**  Judgment  for  separation  or  divorce  from  bed  and 
board  may  also  be  rendered  for  any  of  the  causes  which 
allow  divorce,  or  for  such  other  cause  as  the  court  in  its 
discretion  may  deem  sufficient.*'  Zumbiel  v.  Ziimbiel,  24 
R.,  590;  Evans  v.  Evans,  93  Ky.,  510;  Irwin  v.  Irwin, 
96  Ky.,  318. 

The  discretion  here  allowed  the  court  is  not  arbi- 
trary or  unlimited,  but  a  sound  legal  discretion,  and  one 
to  be  exercised  for  such  causes  as  may  be  deemed  to  be 
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suflScient,  when  considered  with  a  just  and  reasonable 
regard  to  the  legal  rights  and  obligations  of  both  par- 
ties. In  Irwin  v.  Irwin,  supra,  a  divorce  from  bed  and 
board  was  granted  the  wife  upon  a  state  of  facts  strik- 
ingly analogous  to  those  of  the  instant  case.  In  the 
opinion  Judge  Pryor,  writing  for  the  court,  in  part 
said: 

''There  never  was  any  actual  violence  committed  by 
the  husband  upon  the  wife,  nor  any  threats  of  violence 
made,  but  such  cruelty  may  be  inflicted  on  the  wife  by 
exhibitions  of  a  want  of  affection  and  a  disregard  of  the 
marital  relation  as  in  its  results  or  effect  on  the  wife 
would  exceed  in  punishment  any  blow  that  might  be  -in- 
flicted upon  her  person.  It  must  be  conceded  that  the 
defendant  in  this  case  is  devoted  to  his  children,  and 
we  are  not  satisfied  the  evidence  before  us  presents  such 
a  state  of  case  as  would  authorize  a  judgment  a  vinculo 
matrimonii,  and  thus  destroy  all  hopes  of  reconciliation 
between  these  parties ;  and  the  statute  designed  to  meet 
such  a  case  as  the  one  before  us  provides  that  *a  judg- 
ment from  bed  and  board  may  also  be  rendered  for  any 
of  the  causes  which  allow  a  divorce,  or  for  such  other 
cause  as  the  court  in  its  discretion  may  deem  suffi- 
cient' This  discretion  is  neither  arbitrary  nor  unlim- 
ited, but  must  arise  from  a  state  of  fact  showing  that 
a  separation  is  demanded  for  the  interest  and  protec- 
tion of  the  life,  health  or  happiness  of  the  party  com- 
plaining, on  account  of  the  conduct  and  treatment  of  the 
one  in  default  The  wife  not  being  entitled  to  a  divorce 
a  vinculo,  it  is  proper  to  inquire  upon  what  ground  the 
separation  from  bed  and  board  has  been  granted;  for, 
if  such  a  judgment  is  not  authorized,  it  will  affect  the 
question  as  to  which  of  the  two  is  entitled  to  the  custody 
of  the  infant  children.  •  •  •  The  coldness  and  in- 
difference on  the  part  of  the  appellant  towards  his  wife 
for  several  years  succeeding  the  separation  was  such 
as  to  render  her  life  almost  intolerable,  and,  while  his 
conduct  cannot  be  said  to  be  inhuman,  it  bordered  on  a 
degree  of  cruelty  that  must  have  tended  to  destroy  her 
peace  of  mind  and  rendered    her    an    unhappy  woman. 

As  the  estrangement  of  the  parties  here  concerned 
is  not  so  great  as  to  render  a  reconciliation  hopeless, 
it  may  be  that  the  separation  resulting  from  a  divorce 
a  mensa  et  thoro,  and  the  opportunities  it  will  afford 
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for  reflection,  would  enable  each  of  them  to  so  appre- 
ciate the  better  qualities  of  the  other,  and  become  so  tol- 
erant of  his  or  her  frailties,  as  to  bring  about  a  restora- 
tion of  such  marital  relations  as  will  secure  the  happiness 
of  both. 

If  entitled  to  a  divorce  from  bed  and  board  appellant 
is  likewise  entitled  to  alimony;  and,  as  it  appears  from 
the  evidence,  that  appellee's  earnings  as  a  locomotive 
fireman  amount  to  not  less  than  $70.CK),  and  occasionally 
as  much  as  $100.00,  per  month,  he  should  be  required 
to  pay  her  at  least  $25.00  per  month  for  her  support  and 
$10.00  per  month,  in  addition,  for  the  support  of  their 
infant  child,  two  years  of  age,  whose  custody  was  prop- 
erly awarded  by  the  circuit  court  to  appellant.  The  ali- 
mony thus  indicated  is  not  deemed  sufficient  for  the  sup- 
port of  the  wife  and  child,  but  it  is  as  much  as  appellee 
should  be  required  to  pay,  in  view  of  his  straitened 
circumstances ;  for  it  appears  from  the  evidence  that  he 
owns  no  real  estate  and  that  the  only  personal  property 
owned  by  him  is  a  small  quantity  of  furniture,  upon 
which  he  is  owing  a  part  of  the  purchase  price  agreed 
to  be  paid  for  it. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  cause  remanded,  with  directions  to  the  circuit  court 
to  enter  a  judgment  granting  appellant  a  divorce  from 
bed  and  board,  the  custody  of  the  infant  child,  and  ali- 
mony of  $25.00  per  month  for  her  own  support  and  $10.00 
per  montii  for  that  of  the  child.  Of  course,  it  will  be 
proper  for  appellee  to  be  required  to  pay  the  $75.00, 
pendente  allowance,  as  directed  by  the  judgment  ap- 
X)ealed  from. 


Cliesi4>eake  &  Ohio  Railway  Company  v.  Smith. 

(Decided  February  12,  1915.) 

Appeal  from  Carter  Circuit  Court. 

Railroads— Youth  Fourteen  Years  Old  Riding  on  Freight  Train—- 
Assisting  in  Unloading  Light  Freight. — It  is  neither  intrinsicaUy 
hazardous  or  obviously  dangerous  for  a  youth  fourteen  years  of 
age  to  assist  in  unloading  light  freight  from  a  freight  car  and 
placing  it  on  depot  platform;  nor  is  it  necessarily  hazardous  or 
dangerous  for  such  youth  to  ride  an  the  caboose  of  a  freight 
train  or  to  be  permitted  to  do  so. 
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2.  Railroads— Injury  to  Touth  in  Riding  on  Freight  Train— Action 
for  Damages — ^Peremptory  Instruction. — ^In  an  action  for  damages 
for  injuries  to  a  boy  fourteen  years  old  resulting  from  his  be- 
coming frightened  and  jumping  from  a  caboose  of  a  freight  train 
upon  which  the  conductor  was  permitting  him  to  ride  under  his 
agreement  to  assist  in  unloading  light  freight,  the  injury  to  the 
boy  occurring  while  he  was  not  engaged  in  handling  freight 
and  his  riding  on  the  caboose  not  being  necessarily  hazardous 
or  dangerous,  there  should  hare  been  a  peremptory  instruction 
to  find  for  defendant 

SHELBY,  NORTHCUTT  A  SHELBY,  WILHOIT  &  WILHOIT  and 
H.  L.  WOODS  for  appellant. 

KOZEE  &  MORRIS  and  THEOBALD  &  THEOBALD  for  appellee. 

Opinion  of  the  Coubt  by  Judge  TuBNBB^-Reversing. 

Prior  to  December,  1913,  Sam  Smith,  the  fourteen 
year  old  son  of  appellee,  had  been  engaged  as  a  laborer 
at  the  brick  yards  at  Haldeman,  Ky.,  a  place  in  the 
eastern  end  of  Carter  County ;  believing  that  his  son  could 
procure  better  wages  in  the  same  employment  at 
Kitchens,  another  point  in  Carter  County  where  brick  are 
manufactured,  his  father  sent  him  there  where  he  had 
another  son  employed  in  similar  work.  The  boy  went  to 
Kitchens  and  failed  to  procure  employment,  and  desiring 
to  return  home  went  to  the  station  and  seeing  a  freight 
train  going  in  the  direction  of  his  home  and  recognizing 
the  conductor  thereof  told  him  he  desired  to  go  back  to 
his  father's  home,  whereupon  the  conductor  told  him  if 
he  wanted  to  go  home  to  get  busy  unloading  freight.  He 
did  then  assist  the  train  crew  in  unloading  the  freight  at 
Kitchens,  and  when  the  train  started  he  got  on  the  ca- 
boose. 

At  a  point  between  Kitchens  and  his  home  one  or  two 
cars  immediately  in  front  of  the  caboose  were  derailed 
by  reason  of  the  spread  of  the  rails,  and  Smith  becoming 
frightened  jumped  off  of  the  caboose  and  broke  his  leg. 

This  is  an  action  by  his  father,  the  appellee,  for  dam- 
ages by  reason  of  the  loss  of  services  of  his  infant  son, 
wherein  it  is  alleged  that  the  conductor  in  charge  of  the 
freight  train  permitted  the  said  infant  to  ride  on  the 
said  freight  train  and  to  render  services  thereon  in 
handling  freight,  and  that  the  said  work  was  dangerous 
and  hazardous,  and  that  the  said  train  was  not  used  or 
equipped  for  carrying  passengers  or  suitable  for  the 
same,  and  that  the  conductor  of  the  train  knew  that  the 
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said  Sam  Smith  was  at  the  time  under  the  age  of  twenty- 
one  years,  all  of  which  was  without  the  Imowledge  or 
consent  of  the  plaintiff,  and  that  the  boy  received  his 
said  injuries  by  reason  of  the  carelessness  and  negligence 
of  the  defendant  and  its  agents  in  permitting  his  said 
son,  without  his  knowledge  or  consent,  to  ride  upon  said 
train  and  remain  thereon. 

The  answer  was  a  denial  of  the  material  allegations 
of  the  petition,  and  in  addition  pleaded  that  upon  the 
occasion  in  question  the  defendant  had  in  charge  of  the 
train  mentioned  a  full  crew,  including  an  engineer,  fire- 
man, conductor,  and  three  brakemen. 

The  jury  returned  a  verdict  for  the  plaintiff  for 
$666.66  2-3  upon  which  judgment  was  entered  and  the 
company  appeals. 

The  only  question  necessary  to  be  considered  is 
whether  appellant,  under  the  state  of  the  pleadings  and 
evidence,  was  entitled  to  a  peremptory  instruction. 

The  whole  action  is  grounded  upon  the  idea  that  the 
conductor  employed  the  infant  to  do  dangerous  and 
hazardous  work  and  permitted  him  to  do  the  same  in  con- 
sideration of  his  transportation,  knowing  at  the  time  of 
his  infancy. 

The  boy  testified  that  the  freight  he  unloaded  was 
^^can  goods  and  boxes  and  things,''  and  that  at  the  only 
station  where  they  stopped  previous  to  the  accident 
he  did  not  help  to  unload  anything  because  '*the  freight 
was  too  heavy  up  there.  They  needed  him  at  the  next 
station,  they  said,  where  it  was  lighf 

It  is  perfectly  manifest  that  unloading  light  freight  is 
neither  dangerous  nor  hazardous  for  a  boy  fourteen  years 
old,  and  it  is  likewise  apparent  that  the  mere  act  of  riding 
on  a  caboose  of  a  freight  train  is  neither  dangerous  nor 
hazardous  in  the  ordinary  sense.  The  boy  was  not  injured 
while  actually  engaged  in  loading  or  unloading  freight; 
but  was  injured  while  being  permitted  to  ride  on  the 
caboose,  which  we  have  seen  is  not  necessarily  hazardous 
or  dangerous. 

The  case  of  Hendrickson  v.  L.  &  N.  R.  R.  Co.,  137  Ky., 
562,  so  confidently  relied  on  by  the  appellee,  is  plainly 
distinguishable  from  this  case.  There  the  conductor  of 
a  freight  train,  knowing  of  the  infancy,  permitted  the 
infant  to  use,  or  undertake  to  use,  the  Drakes  of  the  train, 
an  occupation  denounced  by  the  court  in  that  case  as 
** intrinsically  hazardous.''  A  recovery  in  that  case 
was  authorized  on  that  ground  alone. 
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It  is  neither  intrinsically  hazardous  nor  obviously 
dangerous  for  a  youth  fourteen  years  of  age  to  assist 
in  unloading  light  freight  from  a  freight  car  and  placing 
it  on  a  depot  platform ;  nor  is  it  necessarily  hazardous  or 
dangerous  for  such  youth  to  ride  on  the  caboose  of  a 
freight  train  or  to  be  permitted  to  do  so. 

We  are  of  opinion  that  under  the  state  of  the  record 
the  motion  for  a  peremptory  instruction  should  have 
prevailed. 

Bmt,  under  the  testimony  of  the  boy,  he  was  in  fact 
a  passenger  on  the  freight  train;  his  evidence  is  that 
the  conductor  agreed  to  take  him  to  his  home-station  in 
consideration  of  his  assistance  in  loading  and  unloading 
freight.  Chicago,  St.  Louis  and  New  Orleans  R.  R  Co. 
V.  Benedict's  Admr.,  154  Ky.,  675. 

Upon  the  return  of  the  case  the  plaintiff  will  be  per- 
mitted to  amend  his  pleadings  if  he  so  desires. 

The  judgment  is  reversed  with  directions  to  grant 
appellant  a  new  trial,  and  for  further  proceedings  con- 
sistent herewith. 


Riddle,  et  aL  v.  Runnionty  et  aL 

(Decided  February  12,  1915.) 

Appeal  from  Pike  Circuit  Court. 

Land — ^Action  to  Recover — ^Evidence. — ^Plaintiff  sought  to  reoorer 
from  defendants  certain  lands,  claiming  title  through  her  father 
by  deeds  conveying  to  her  all  the  land  which  the  grantor  owned 
In  that  vicinity,  and  which  he  had  not  theretofore  conveyed. 
Defendants  claimed  title  through  a  prior  deed  from  plalntHTs 
father  Including  "all  the  land  In  said  boundary  belonging  to  the 
party  of  the  first  part."  Held,  under  the  evidence,  that  the  deed 
to  defendants  embraced  the  land  subsequently  conveyed  to 
plaintiff,  and  that  plaintiff's  father  had  no  title  to  the  land  at 
the  time  he  conveyed  It  to  her;  and  that  the  chancellor  properly 
found  for  the  defendants. 

Deeds — ^Evidence  of  Mistake — ^AdmlsslblUty. — ^Evidence  of  a  mis- 
take In  a  deed  Is  only  competent  In  a  direct  action  brought  for 
the  purpose  of  reforming  the  deed  within  the  statutory  time. 

ROSCOE  VANOVER  for  appellants. 

J.  8.  CLiINE  for  appellees. 
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Opinion  of  the  Coubt  by  William  Rogbbs  Ciay, 
C0MMI8S10NEB — Affirming. 

On  July  8, 1850,  Eeuben  Eutherf ord  obtained  a  patent 
to  50  acres  of  land  lying  on  Cow  Branch  of  Pond  Creek 
in  Pike  County.  On  the  same  day  William  May  obtained 
a  patent  for  50  acres  of  land  adjoining  the  former 
patent  In  the  year  1869  John  Eedford  (Eutherford) 
obtained  a  patent  for  15  acres  of  land  adjoining  Eenben 
Eutherford  and  William  May  patents.  In  the  year  1866 
Eeuben  Eutherford  conveyed  to  his  son  John  the  land 
covered  by  the  Eeuben  Eutherford  and  William  May 
patents.  In  the  year  1904  John  Eutherford  conveyed 
to  his  grandson,  Landon  Eutherford,  a  tract  of  land 
lying  on  the  Cow  Branch  of  Pond  Creek,  containing  100 
acres,  more  or  less.  After  giving  various  lines,  the 
description  in  the  deed  concludes  as  follows: 

**  Thence  with  said  John  Eutherford 's  back  lines  a 
chestnut  oak  on  top  of  the  ridge,  thence  down  the  point 
with  the  center  thereof,  to  a  beech,  thence  a  straight  line 
to  the  beginning,  so  as  to  include  all  the  land  in  said 
boundary  belonging  to  the  party  of  the  first  part.'* 

On  January  4,  1913,  Landon  Eutherford  conveyed  all 
the  land  which  he  acquired  from  his  grandfather,  John 
Eutherford,  to  Dixie  Blackburn.  On  January  20th 
Dixie  Blackburn  conveyed  to  Fanny  J.  Eunnions  that 
part  of  the  land  acquired  from  Landon  Eutherford  ly- 
ing on  the  Meadow  Branch,  a  tributary  of  Pond  Creek, 
and  adjoining  Fanny  J.  Eunnions*  home  place.  On  May 
12, 1913,  Dixie  Blackburn  and  husband  conveyed  to  Mont 
Smith  a  certain  tract  of  land  lying  on  Peg's  Branch  of 
Pond  Creek,  and  adjoining  the  land  of  Dixie  Blackburn 
at  the  top  of  the  hill  at  the  head  of  Cow  Branch  Fork  of 
Pond  Creek.  The  tract  conveyed  to  Fanny  J.  Eunnions 
consists  of  two  small  tracts,  one  of  two  and  eight-tenths 
acres,  and  the  other  of  seven  and  three-tenths  acres.  The 
tract  conveyed  to  Mont  Smith  consists  of  nine  and  six- 
tenths  acres. 

By  deeds  dated  July  8,  1908,  and  October  18,  1912, 
Parlee  Eiddle,  a  daughter  of  John  Eutherford,  acquired 
title  to  all  the  land  which  her  father  owned  in  that  vi- 
cinity, and  which  he  had  not  theretofore  conveyed. 

Plaintiff,  Parlee  Eiddle,  brought  this  suit  against 
Fanny  J.  Eunnions  to  recover  the  two  small  tracts  of 
land  aggregating  ten  and  one-tenth  acres,  and  adjoining 
her  home  place,  and  against  Mont  Smith  to  recover  the 
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tract  on  Peg's  Branch,  consisting  of  nine  and  six-tenths 
acres.  The  two  snits  were  consolidated,  and  judgment 
entered  in  favor  of  defendants.    Plaintiff  appeals. 

While  the  defendants  resisted  a  recovery  on  several 
grounds,  we  deem  it  necessary  to  consider  but  one.  In 
acquiring  title  to  the  lands  in  question  plaintiff  pro- 
ceeded on  the  theory  that  these  lands  were  not  covered 
by  the  deed  which  her  father  had  made  to  his  grandson, 
Landon  Butherford.  Of  course,  if  the  lands  are  included 
in  that  deed,  then  John  Butherford  had  parted  with  his 
title,  and  plaintiff  acquired  no  title  by  virtue  of  the 
deeds  which  she  subsequently  obtained.  John  Buther- 
ford testified  that  if  the  deed  covered  the  land  in  contro- 
versy, it  was  a  mistake.  Manifestly  this  evidence  was 
incompetent.  Evidence  of  a  mistake  in  a  deed  would  not 
have  been  competent  except  in  a  direct  action  brought 
for  the  purpose  of  reforming  the  deed  within  the  statu- 
tory time.  Several  witnesses  testified  that,  taking  into 
consideration  the  natural  objects  called  for  in  the  de- 
scription, the  description  covered  the  tracts  of  land  in 
controversy.  In  view  of  this  testimony,  and  of  the 
further  fact  that  the  description  calls  to  run  with  the 
^  back  lines  of  Butherford,  and  concludes  **  so  as  to  include 
'  all  the  land  in  said  boundary  belonging  to  the  party  of 
the  first  part,''  it  is  reasonably  certain,  we  think,  that 
the  deed  was  intended  to  cover,  and  does  cover,  all  the 
land  which  the  grantor  owned  in  that  boundary.  That 
being  true,  it  follows  that  John  Butherford  had  no  title 
to  the  tract  in  question  when  he  attempted  to  convey  to 
plaintiff,  and  that  the  judgment  rendered  by  the  chan- 
cellor was  proper. 
Judgment  affirmed. 


City  of  Newport,  et  aL  v.  Lang. 

(Decided  February  12,  1915.) 

Appeal  from  Campbell  Circuit  Court. 

Mnnlcipal  Corporations — Cities  of  Second  Class — Construction  of 
Sewei^-Taz— Ordinance  Declaring  Improrement  a  Necessity- 
Acts,  1910,  c.  53.— WbUe  it  is  not  necessary,  nnd^  Chapter  53 
of  the  Acts  of  1910,  for  a  city  of  the  second  class  to  pass  an 
ordinance  or  resolution  fixing  and  determining  in  advance  the 
amount  of  tax  to  he  levied  upon  the  lots  henefited  hy  the  pro- 
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posed  constrnctlon  of  a  sewer»  yet  It  is  necoBBary  that  a  pre- 
llminary  resolution  or  ordinance,  declaring  the  construction  of 
the  proposed  sewer  to  be  a  necessity,  and  setting  out  in  general 
terms  the  property  subject  to  the  payment  of  the  cost  of  the  same, 
shall  be  passed  before  any  ordinance  for  the  construction  of 
th^  sewer  shall  be  passed. 

OTOTO  WOLFF  for  appellant 

MATT  HERALD  for  appellee. 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
CoMMissioNBB — ^Affirming. 

Plaintiff,  Frank  X.  Lang,  brought  this  action  against 
the  city  of  Newport  to  enjoin  it  from  entering  into  a 
contract  for  the  constmction  of  a  sewer.  The  city's 
demurrer  to  the  petition  was  overruled  and  the  injunc- 
tion granted.  On  appeal  to  this  court  the  judgment  was 
reversed.  City  of  Newport  v.  Lang,  155  Ky.,  776.  On 
a  return  of  the  case  plaintiff  amended  his  petition.  The 
city  again  interposed  a  demurrer,  which  was  overruled. 
From  a  judgment  enjoining  the  execution  of  the  con- 
tract the  city  again  appeals. 

By  Section  3105  of  tiie  Kentucky  Statutes,  as  amended 
by  an  Act  approved  March  22,  1910,  Acts  1910,  c.  53, 
p.  181,  the  general  council  of  cities  of  the  second  class 
is  given  the  power  to  construct  sewers.  The  section  con- 
tains the  following  provisidn: 

**In  every  case  the  general  council  shall,  by  ordinance 
or  resolution,  fix  and  determine  what  lots  and  lands  are 
benefited  thereby,  and  fix  and  determine  the  amount  of 
tax  to  be  levied  upon  the  several  lots  or  lands  so  bene- 
fited. •  •  •  No  ordinance  for  the  construction  of  a 
sewer  at  the  cost  of  the  abutting  or  benefited  property- 
owners  shall  be  passed  until  a  resolution  declaring  such 
construction  a  necessity  and  setting  out  in  general  terms 
the  property  subject  to  the  payment  of  the  cost  of  same, 
shall  have  passed  by  a  two-thirds  vote  of  the  members- 
elect  of  each  board  of  general  council,  and  its  determi- 
nation as  to  the  necessity  of  any  such  sewer  shall  be 
final.'' 

The  city  of  Newport  has  adopted  the  commission  form 
of  government,  and  the  powers  granted  the  general  coun- 
cil are  now  exercised  by  the  board  of  commissioners. 
The  various  proceedings  leading  up  to  the  execution  of 
the  contract  for  the  sewer  were  passed  by  that  board. 
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IVliile  plaintiff,  in  his  original  petition,  alleged  that  no 
ordinance  was  passed  determining  what  lots  and  lands 
were  benefited  by  the  proposed  sewer,  he  did  not  allege 
that  no  resolution  was  passed,  nor  did  he  set  ont  l£e 
various  steps  taken  by  the  commissioners.  In  view  of 
this  fact,  his  petition  was  held  insufficient  On  the  re- 
turn of  the  case,  all  the  ordinances  and  resolutions  in 
reference  to  the  proposed  sewer  were  set  out  In  addi- 
tion to  this  fact  plaintiff  alleged  that  no  ordinance  or 
resolution  fixing  and  determining  what  lots  and  lands 
were  benefited  by  the  proposed  sewer,  and  fixing  and 
determining  the  amount  of  tax  to  be  levied  upon  the  sev- 
eral lots  so  benefited,  was  passed  by  the  board  of  com- 
missioners. While  it  is  doubtless  true  that  it  is  not 
necessary  to  pass  an  ordinance  or  resolution  fixing  and 
determining  in  advance  the  amount  of  tax  to  be  levied 
upon  the  lots  benefited,  but  this  can  be  done  after  the 
work  has  been  completed  and  the  amount  of  the  tax  to 
be  levied  upon  the  benefited  lands  may  be  accurately 
ascertained;  yet  it  is  necessary  that  a  preliminary  reso- 
lution or  ordinance  declaring  the  construction  of  the  pro- 
posed sewer  to  be  a  necessity,  and  setting  out  in  general 
terms  the  property  subject  to  the  payment  of  the  cost 
of  the  same,  shall  be  passed  before  any  ordinance  for 
the  construction  of  the  sewer  shall  be  passed.  All  the 
steps  taken  by  the  commissioners  are  now  before  us,  and 
it  does  not  appear  that  any.  resolution  or  ordinance  de- 
claring the  construction  of  the  proposed  sewer  to  be  a 
necessity,  and  setting  out  in  general  terms  the  property 
subject  to  the  payment  of  the  cost  of  the  same,  was  ever 
passed.  It  follows  that  the  city's  demurrer  to  the  pe- 
tition as  amended  was  properly  overruled,  and  that  the 
judgment  enjoining  the  execution  of  the  contract  was 
proper. 

Judgment  affirmed. 


Quigley^s  Trustee  v.  Quigley,  et  aL 

(Decided  February  12,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  No.  2). 

ARTHUR  M.  RUTL.EDOE  for  appellant 
PERCY  N.  BOOTH  for  appellees. 
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Response  by  Judge  Settle  to  Petition  fob  Beheab- 
ING — Extending  opinion  in  161  Ky.,  85,  and  overruling 
petition. 

The  appellees  have  filed  a  petition  for  rehearing  in 
this  case,  in  which  we  are  asked,  if  the  rehearing  be  not 
granted,  to  modify  or  extend  the  opinion  in  respect  to 
its  statement  as  to  the  disposition  to  be  made  after  the 
death  of  Laura  Bell  Quigley  and  Harriet  Eliza  Quigley 
of  the  estate  devised  them  by  the  will  of  their  fatter, 
Thomas  Quigley,  it  being  complained  that  the  opinion 
apparently  conveys  the  meaning  that  tiie  devisees  named 
are  without  power  to  dispose  of  the  property  by  will  if 
they  die  without  children.  That  part  of  the  opinion  ob- 
jected to  is  found  in  the  following  sentence: 

**If  the  devisee  dies  without  children  it  (the  property 
devised)  passes  from  the  devisee  hy  descent,  as  held  in 
that  case  (the  Eva  Quigley  case)/* 

It  is  needless  to  say  what  meaning  might  be  given 
the  above  excerpt  from  the  opinion  standing  alone.  Con- 
sidered, however,  with  other  parts  of  the  opinion,  we 
do  not  think  it  susceptible  of  the  meaning  suggested  by 
appellees'  counsel.  At  any  rate,  it  was  not  intended  to 
be  so  understood.  The  meaning  of  the  expression  re- 
ferred to,  and  of  the  opinion  as  a  whole,  is,  tihat  the  ap- 
I)ellees,  Laura  Bell  Quigley  and  Harriet  Eliza  Quigley, 
have  under  the  will  of  their  father,  Thomas  Quigley,  a  de- 
feasible fee  in  the  property  devised  them  by  the  fourth 
clause  thereof,  but  that  the  defeasance  can  only  result 
from  the  birth  of  a  child  or  children  surviving  them; 
therefore,  **if  the  devisee  dies  without  children,  it  (the 
property  devised)  passes  by  descent,'*  provided  the  de- 
visee does  not  dispose  of  it  by  will,  wMch  she  may  do. 
In  other  words,  the  intestacy  of  the  devisee,  dying  child- 
less, would  enable  the  property  to  pass  by  descent. 

Conceiving  that  this  extension  of  the  opinion  will  re- 
lieve it  of  ihe  ambiguity  complained  of,  and  no  suffi- 
cient reason  being  shown  for  the  rehearing  asked  by 
appellees,  the  petition  therefor  is  overruled. 
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AUen  V.  Shepherd,  et  aL 

(Decided  February  16,  1916.) 

Appeal  from  Magoffin  Circuit  Court 

L  Mcvlgages— Purpose  May  Be  Shown— Indemnity.— A  nuMlgage,  in 
the  usual  form,  purporting  to  secure  the  payment  of  a  sum  cer- 
tain, may  be  shown  to  have  been  given  only  for  the  purpose  of 
indemnifying  the  mortgagee  against  loss. 

2.  Mortgages— Definition  of  Mortgage.^A  mortgage  is  a  security 
incident  to  the  legal  obligation  to  pay;  and»  whenever  the  obliga- 
tion ceases,  the  security  must  cease  with  it,  since  there  can  be 
no  security  for  a  debt  which  has  no  legal  existence. 

3.  Mortgieiges — ^Security  for  Debt — ^A  mortgage  may  be  so  drawn  as 
to  contain  an  independent  agreement,  which  absorbs  the  original 
contract;  but,  in  the  usual  form,  a  mortgage  is  simply  a  ooUateral 
undertaking,  and  is  a  mere  security  for  the  debt. 

4.  Mortgages — ^Limitation  of  Action — Contracts. — ^If  an  action  could 
be  brought  and  recovery  had  upon  a  mortgage  as  a  substantive 
agreement,  the  statute  of  limitations  applicable  to  written  con- 
tracts applies;  but  if  it  could  not  be  so  declared  upon  and  a  re- 
covery had,  it  comes  within  the  five  years'  statute  appUcable  to 
"contracts  not  in  writing,"  and  the  right  of  recovery  is  barred 
after  five  years. 

ARNETT  &  HOWARD  for  appellant. 

BYRD  &  HOWARD  and  E.  W.  PENDLETON  for  appeUees. 

Opinion  of  the  Court  by  Chief  Justice  Miller — 
Affirming. 

On  September  14th,  1911,  the  appellant,  J.  N.  Al- 
len, filed  this  action  against  the  appellees,  who  are  the 
administratrix  and  children  of  Jeff  Shepherd,  deceased, 
to  recover  a  balance  of  $75.00  claimed  to  be  due  on  a 
mortgage  to  Allen  for  $100.00,  executed  by  Jeff  Shepherd 
and  wife  on  200  acresi  of  land  on  Licking  Eiver,  in  Ma- 
goffin connty.  The  mortgage  was  executed  on  Decem- 
ber 17th,  1900.  Jeflf  Shepherd  died  in  1908,  and.his  wife 
Bettie  qualified  as  his  administratrix. 

The  answer  traversed  the  petition,  and  alleged  affirm- 
atively that  on  September  6th,  1900,  Jeflf  Shepherd  had 
sold  a  one-eleventh  interest  in  another  tract  of  land 
which  he  had  inherited  from  his  father,  John  E.  Shep- 
herd, to  Allen  for  $150.00,  one-half  of  said  purchase 
price  being  paid  in  cash,  and  the  remaining  $75.00  to  be 
paid  in  ninety  days  thereafter. 
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The  answer  further  stated  that  afterwards,  on  De- 
cember 17th,  1900,  Allen  having  complained  to  Shep- 
herd that  the  land  Jeff  Shepherd  had  sold  him  was  in 
danger  of  being  subjected  to  the  payment  of  John  E. 
Shepherd's  debts,  Jeff  Shepherd  and  wife  executed  the 
mortgage  of  December  17th,  1900,  and  sued  on  herein, 
to  indemnify  Allen  against  any  loss  from  that  source. 
The  answer  further  alleged  that  no  part  of  the  land  sold 
to  Allen  had  ever  been  subjected  to  the  payment  of  John 
E.  Shepherd's  debts;  that  Allen's  possession  had  never 
been  disturbed ;  and  that  appellees,  therefore,  owed  him 
nothing. 

By  way  of  counter-claim,  Jeff  Shepherd's  adminis- 
tratrix prayed  judgment  for  the  $75.00  unpaid  purchase 
money,  with  interest  from  September  6th,  1900,  the 
date  of  the  conveyance. 

In  his  reply  Allen  alleged  that  his  lien  note  of  Sep- 
tember 6,  1900,  for  $75.00  purchase  money  above  re- 
ferred to  was  payable  when  the  estate  of  John  E.  Shep- 
herd, deceased,  should  be  settled  by  a  judgment  of  court, 
and  only  in  the  event  said  estate  should  be  indebted  to 
Jeff  Shepherd's  administratrix.  The  reply  further  al- 
leged that  the  $75.00  note  of  September  6th,  1900,  was 
paid  at  the  time  the  mortgage  of  indemnity  was  given  to 
Allen  on  December  17th,  1900,  and  in  consideration  for 
said  payment,  and  to  protect  Allen's  land  against  lia- 
bility for  John  E.  Shepherd's  debts;  and,  further,  that 
Allen  had  been  made  a  defendant  in  the  suit  to  settle 
John  E.  Shepherd's  estate;  and  that  he  had  been  re- 
quired to  pay,  under  a  judgment  in  that  case,  $75.00  upon 
tile  debts  of  John  E.  Shepherd, 

The  rejoinder  traversed  all  the  affirmative  allegations 
of  the  reply. 

By  an  amended  answer,  appellees  interposed  the  five 
year  statute  of  limitations  and  the  ten  year  statute  of 
limitations,  in  bar  of  Allen's  right  to  recover  any  money 
he  had  been  required  to  pay  upon  the  indebtedness  of 
John  E.  Shepherd,  deceased. 

The  chancellor  sustained  the  plea  of  limitetion,  dis- 
missed the  petition,  and  Allen  appeals. 

Waiving  the  question  of  irregularity  of  the  pleadings 
in  setting  up  plaintiff's  cause  of  action  in  the  reply 
rather  than  in  the  pjetition,  and  coming  to  the  merits  of 
the  case,  the  three  issues  presented   for  decision   are: 
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(1)  Did  Allen  pay  his  lien  note  for  $75.00,  dated  Sep- 
tember 6th,  1900;  (2)  did  Allen  pay  $75.00,  or  any  sum, 
upon  the  debts  of  John  E.  Shepherd,  deceased;  and  (3)  if 
he  did  pay  said  sum,  or  any  sum,  towards  John  E.  Shep- 
herd's indebtedness,  is  his  right  to  recover  it  now  barred 
by  limitation  f 

1.  The  first  issue  is  concluded  in  Allen's  favor  by 
the  receipt  of  Jeflf  Shepherd,  dated  December  17th, 
1900,  the  day  the  mortgage  sued  on  was  given,  in  which 
it  is  recited  tiiat  he  had  received  of  Joseph  N.Allen  $75.00 
in  full  satisfaction  of  his  note  for  purchase  money  for  the 
land  above  described.  Shepherd's  signature  is  attested 
by  J.  T.  Wireman,  and  the  genuineness  of  the  receipt 
is  in  no  way  questioned.  This  receipt  fully  corroborates 
Allen's  contention  that  the  indemnity  mortgage  was 
given  at  the  time  he  paid  his  lien  note,  and  to  secure 
him  against  liability  for  John  E.  Shepherd's  debts. 

2.  Although  the  petition  does  not  state  that  the 
mortgage  sued  on  was  given  only  for  the  purpose  of  in- 
demnifying Allen,  it  is  so  stated  in  the  answer,  conceded 
in  the  reply,  and  sustained  by  the  proof. 

But  the  mortgage  sued  upon  contains  no  words  of 
promise  upon  the  part  of  Jeff  Shepherd,  the  mortgagor, 
and  does  not  pretend  to  secure  the  payment  of  any  note. 
The  proof  shows,  beyond  a  doubt,  that  the  mortgage  sued 
on  was  given  to  indemnify  Allen  against  any  liability 
for  the  debts  of  John  E.  Shepherd,  deceased 

The  record  in  the  suit  to  settle  the  estate  of  John 
E.  Shepherd  has  been  lost  beyond  recovery;  but  the  fact 
that  Allen  was  a  defendant  to  that  action,  and  that  a 
judgment  was  taken  against  him  for  an  ascertained 
sum,  was  fully  shown  by  parol  evidence.  Patrick,  the 
attorney  for  Hale,  the  administrator  of  John  E.  Shep- 
herd, testified  that  Allen  had  paid  him  sums  upon  two 
separate  occasions,  and  that  he  gave  him  receipts  there- 
for, which  would  show  the  amounts  so  paid.  Allen  has 
filed  two  receipts  from  Patrick,  given  in  1903,  one  for 
$15.00,  and  the  other  for.  $20.00;  and,  in  the  absence  of 
other  evidence,  the  amount  of  Allen's  payments  upon 
John  E.  Shepherd's  debts  must  be  measured  by  these 
two  receipts. 

3.  Upon  the  question  of  limitation,  it  is  well  set- 
tled in  Kentucky  that  where  the  debt  is  barred  by  lim- 
itation no  recovery  can  be  had  upon  a  mortgage  to  se- 
cure the  indebtedness,  the  mortgage  being  merely  ancil- 
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lary  to  the  debt.  If  an  action  cannot  be  maintained  on 
the  note,  the  lien,  which  is  only  a  secnrity,  cannot  be 
enforced.    Vandiver  v.  Hodge,  4  Bush,  539. 

In  Yeates  v.  Weeden,  6  Bush,  438,  the  court  said: 

**The  security  is  an  incident  that  follows  the  legal 
obligation  to  pay,  and  whenever  that  obligation  ceases, 
the  security,  from  the  very  nature  of  the  case,  must  cease 
with  it;  for  there  can  be  no  security  for  a  debt  which 
has  no  legal  existence." 

Neither  can  a  suit  be  maintained  upon  the  mortgage 
in  this  case,  for  the  reason  that  it  contains  no  words  of 
promise  which  would  bring  it  within  the  definition  of  a 
written  contract  or  obligation  upon  the  part  of  JeflP 
Shepherd  to  pay  the  money  therein  referred  to,  which 
would  be  barred  only  after  the  lapse  of  fifteen  years  from 
its  maturity.  Where  a  mortgage  contains  no  indei)end- 
ent  agreement  to  pay  the  money  secured,  it  is  barred 
after  five  years. 

The  rule  in  cases  of  this  character  was  definitely 
Slated  in  Prewitt  v.  Wortham,  79  Ky.,  287,  where  the 
court  said: 

**The  mortgage  recites  that  it  is  made  to  secure  an 
indebtedness  of  $200.00,  without  specifying  how  the  in- 
debtedness arose  or  how  it  is  evidenced,  and  concludes : 
*The  above  obligation  is  such  that  if  tiie  said  Prewitt 
shall  well  and  truly  pay  the  above-named  $200.00,  then 
this  obligation  is  to  be  void.' 

*'The  test  of  whether  this  is  a  *  written  contraxjf 
within  the  fifteen  years'  statute  of  limitations  depends 
upon  whether  it  could  be  declared  on  as  a  covenant  to 
pay.  If  an  action  could  be  brought  and  recovery  had 
upon  the  mortgage  as  a  substantive  agreement,  the 
statute  as  to  written  contracts  applies;  but  if  it  cannot 
be  so  declared  upon  and  a  recovery  had,  it  comes  within 
the  five  years'  statute  of  *  contracts  not  in  writing,'  and 
the  right  of  recovery  is  barred.  The  element  wanting 
here  is  of  a  substantive  promise  to  pay.  Even  in  a  pe- 
tition upon  a  note  there  must  be  an  allegation  of  a 
promise  notwithstanding  the  note  declared  upon  con- 
tains an  undertaking  to  pay. 

'*A  mortgage  may  be  so  drawn  as  to  contain  an  in- 
dependent agreement,  which  absorbs  the  original  con- 
tract, but  in  the  usual  form  a  mortgage  is  simply  a  col- 
lateral undertaking  and  is  a  mere  security  for  the  debt 
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The  rule  in  this  State  in  reference  to  mortgages, 
whether  on  personal  or  real  estate,  is,  that  they  are  mere 
securities  for  the  debt.  No  title  passes  to  the  mort- 
gagee, and  no  right  is  acquired  by  the  mortgagee,  except 
as  an  incident  to  the  debt.  When  the  debt  to  secure 
which  the  mortgage  was  given  is  barred  by  statute,  the 
incident  goes  with  the  principal,  and  the  mortgage  ceases 
to  be  enforceable.'* 

See  also  First  National  Bank  v.  Thomas,  8  Ky.  L. 
B.,  690,  2  S.  W.,  776;  Worsham  v.  Lancaster,  20  Ky.  L. 
B.,  701,  47  S.  W.,  448;  McCormick  v.  Perry,  29  Ky.  L. 
B.,  420,  93  S.  W.,  607;  Bussell  v.  Centers,  153  Ky.,  469, 
to  the  same  effect. 

The  mortgage  sued  on,  therefore,  was  not  a  written 
contract  to  pay  the  debt  and  did  not  create  any  liability 
upon  the  part  of  Jeff  Shepherd  to  pay  it.  Allen's  right 
to  recover  the  $35.00  which  he  had  paid  upon  the  in- 
debtedness of  John  E.  Shepherd,  deceased,  being  created 
by  statute,  was  barred  after  the  expiration  of  five  years 
from  1903,  while  this  action  was  not  instituted  until  1911. 

It  follows  that  the  circuit  court  properly  sustained 
the  plea  of  limitation,  and  the  judgment  must  be  affirmed. 

It  is  so  ordered. 


Sdhirmer,  et  aL  v.  Myers,  et  al. 

(Decided  February  16,  1915.) 
Appeal  from  Carroll  Circuit  Court. 

1.  Contracts— Sale  and  Delivery  of  Tobacco. — ^In  a  contract  for  sale 
and  delivery  of  tobacco,  after  It  was  stripped,  where  the  place 
of  delivery  was  changed  by  subsequent  agreement  from  Madison, 
Ind.,  to  Carrollton,  Ky.,  the  fact  that  the  purchaser  later  told  them 
not  to  deliver  It  at  Carrollton,  did  not  justify  the  seUer  in  secretly 
delivering  to  Carrollton  and  selling  to  other  parties. 

2.  Contracts — Delivery  of  Tobacco.— It  was  their  duty  to  deliver  at 
Carrollton,  and  offer  It  to  the  purchaser  In  a  reasonable  time  after 
stripping. 

8.  Contracts — Sale  and  Delivery  of  Tobacco. — ^The  purdiaser  did  not 
abandon  the  contract  or  release  the  seller  by  asking  for  another 
change  In  the  place  of  delivery,  and  If  the  seUer  failed  to  deliver 
according  to  contract,  he  Is  liable  In  damages  to  the  purchaser. 

WINSLOW  &  HOWE  for  appellants. 

SMITH  &  GREENE  and  T.  B.  McGREGOR  for  appellees. 
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Opinion-  of  the  Coubt  by  Judge  Nunn — ^Beversing. 

This  is  a  suit  by  Schirmer  &  Company  to  recover 
damages  of  Myers  and  Brinley  for  breach  of  contract  in 
the  sale  of  tobacco.  In  the  lower  court  judgment  went 
for  Brinley  and  Myers,  and  Schirmer  appeals.  Brinley 
was  a  tenant  of  Myers,  and,  in  the  year  1912,  raised  a 
tobacco  crop  of  about  4,000  pounds  on  Myers*  farm.  As 
tenant,  Brinley  owned  one-half  of  the  tobacco,  and  Myers 
the  other  half.  On  November  8th,  1912,  they  signed  a 
contract  selling  to  Schirmer  the  whole  crop  at  $14.50 
per  hundred  pounds,  and  agreed  to  deliver  it  at  the 
warehouse  of  Schirmer  &  Company,  in  Madison,  Indiana. 
The  contract  is  silent  as  to  time  of  delivery  and  payment. 
Brinley  says  it  was  understood  that  they  were  to  make 
delivery  of  the  tobacco  when  it  was  stripped* 

During  February,  1912,  and  without  notice  to 
Schirmer,  Brinley  and  Myers  delivered  one  lot  of  the 
tobacco  at  a  warehouse  in  CarroUton,  Kentucky,  and 
which  was  sold  on  their  account,  but  not  in  their 
own  name,  and  the  balance  of  it  was  sold  at  or  about 
the  same  time  from  their  bam.  In  neither  case  did  ap- 
pellees tender  the  tobacco  to  Schirmer,  nor  did  he  have 
any  knowledge  of  the  delivery  or  sale.  One  lot  brought 
$21  per  hundred,  and  one  lot  $16  per  hundred.  There  is 
no  controversy  about  the  fact  that  at  the  time  the  to- 
bacco was  sold  in  February  it  was  worth  on  the  market 
$235.30  more  than  would  have  been  realized  by  Myers 
and  Brinley  under  the  price  at  which  they  contracted  to 
sell  to  Sdiirmer.  Brinley  and  Myers  admit  the  contract 
of  sale,  but  justify  their  breach  of  it  by  claiming  Schirmer 
first  broke  it  Brinley  testifies  that  about  a  month  or 
six  weeks  after  the  contract  Schirmer  told  them  not  to 
deliver  at  Madison,  and  about  two  weeks  later  he  told 
him  not  to  deliver  at  'Carrollton.  Schirmer  says  that 
Brinley  did  ask  for  tihie  privilege  of  delivering  at  Car- 
roUton instead  of  Madison,  and  he  consented  to  the 
change  by  way  of  accommodation  to  them. 

Brinley  explains  that  two  weeks  after  the  last  con- 
versation there  was  a  flood  stage  in  the  Ohio,  and  back- 
water was  within  six  inches  of  the  floor  of  his  bam — 
that  under  the  circumstances  it  was  hazardous  to  carry 
the  tobacco  across  the  river  to  Madison,  and  he  had  to 
move  it  to  Carrollton. 

The  court  instructed  the  jury  to  find  for  Schirmer 
&  Company  under  a  proper  measure  of  damages,  unless 
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they  oelieved  from  the  evidence  that,  after  Schirmer 
bought  the  tobacco,  he  agreed  with  Brinley  and  Myers 
that  the  delivery  should  be  made  at  Carrollton,  Ken- 
tucky, instead  of  Madison,  Indiana,  and  that  Brinley  and 
Myers  were  in  good  faith  making  arrangements  to  de- 
liver to.  Schirmer  the  tobacco  at  Carrollton  when 
Schirmer  notified  them  that  he  would  not  receive  it  at 
Carrollton,  and  directed  them  to  deliver  it  at  Madison, 
Indiana,  instead* 

We  are  of  the  opinion  that  this  instruction  was  erro- 
neous, and  that  the  court  should  have  peremptorily  in- 
structed the  jury  to  find  for  Schirmer  &  Company  under 
a  proper  measure  of  damages.  There  is  absolutely  no 
evidence  that  Schirmer  abandoned  the  contract  or  did 
anything  that  would  operate  as  a  release  to  appellees. 
The  most  that  he  ever  did  was  to  consent  to  a  change  in 
the  place  of  delivery,  and  it  is  evident  that  this  was  done 
at  tile  instance  of  appellees  and  for  their  accommoda- 
tion. He  never  told  them  that  he  would  not  receive  the 
tobacco.  The  delivery  under  the  contract  required  a 
twelve  mile  haul  to  Madison.  Schirmer  consented  that 
they  might  deliver  to  Carrollton  instead,  and  that  in- 
volved a  haul  of  one  and  one-fourth  miles  only.  It  is 
true  appellees  say  that  subsequently  Schirmer  directed 
them  not  to  deliver  it  at  Carrollton.  This  was  not  an 
abandonment  of  the  contract  Accepting  as  true  the 
statements  of  appellee,  Schirmer  had  a  right  to  ask  them 
to  again  change  the  place  of  delivery,  and,  if  they  would 
not  agree  to  that,  then  it  was  their,  duty,  within  a  rea- 
sonable time,  and  as  soon  as  the  tobacco  was  stripped, 
to  deliver  it  at  Carrollton,  and  notify  Schirmer.  They 
took  the  tobacco  to  Carrollton,  but  it  was  done  secretly 
and  without  notice  to  Schirmer.  Had  they  notified  him, 
or  offered  it  to  him  there  and  he  refused  to  take  it,  they 
would  be  at  liberty  to  sell  it  to  other  parties,  and  if  it 
brought  less  than  the  contract  price,  Schirmer  would 
have  been  liable  to  them  in  damages  for  the  difference. 

Appellees  argue  that  shortly  after  the  contract  was 
entered  into  there  was  a  substantial  decline  in  the  market 
price  of  tobacco,  and  for  that  reason  Schirmer  &  Com- 
pany did  not  want  to  take  it,  but  the  record  does  not 
contain  any  evidence  of  a  decline  in  the  market.  On  the 
contrary,  there  was  a  substantial  increase  in  the  market, 
and  that  fact,  in  connection  with  the  shorter  haul  to  Car- 
ronton,  explains,  as  argued  by  appellants,  why  Brinley 
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and  Myers  hauled  some  of  the  tobacco  to  Carrollton 
without  the  knowledge  of  Schirmer  and  had  it  sold  un- 
der another  name,  and  why  the  remainder  was  privately 
sold  about  the  same  time  from  their  barn.  There  is  no 
evidence  that  appellees  were  making  any  arrangement 
to  deliver  the  tobacco  to  Schirmer  at  CarroUton,  or  else- 
where. As  above  indicated,  appellees  were  not  justified 
in  selling  the  tobacco  to  other  parties,  unless  Schirmer 
refused  to  receive  it  or  notified  them  that  he  would  not 
take  it  if  delivered. 

The  judgment  is,  therefore,  reversed  for  further  pro- 
ceedings consistent  with  this  opinion* 


Lewis  V.  Creech's  Administrator, 

(Decided  February  16,  1916.) 

Appeal  from  Laurel  CSrcuit  Court. 

Contracts— Contract  for  Support  of  Child— Uncertainty.— A  con- 
tract between  the  putative  father  and  the  mother  of  a  child  that 
the  father  would  support,  maintain  and  educate  the  child  and 
that  before  he  died  he  would  make  such  proyisions  out  of  his 
estate  as  would  make  the  child  equal  with  his  other  children,  is 
not  void  for  uncertainty. 

HAZIiEWOOD  &  JOHNSON  for  appellant 

D.  K.  RAWLINGS  and  RAWUNGS  ft  WRIGHT  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Reversing. 

This  action  is  to  recover  damages  for  breach  of  con- 
tract. It  went  off  on  demurrer  in  the  court  below,  and 
the  plaintiff  appeals.  Taking  as  true  the  facts  stated, 
as  we  must  on  demurrer,  the  appellant  is  the  illegitimate 
daughter  of  Eliza  Pace,  and  J.  G.  Creech  was  the  father. 
At  tiie  time  this  suit  was  filed,  in  1913,  appellant  was  40 
years  of  age.  She  alleges  that  before  she  was  three 
years  old  her  mother  contemplated  instituting  bastardy 
proceedings  in  the  county  court  against  J.  G.  Creech,  as 
the  natural  father  of  her  child,  and  notified  Creech  of  her 
purpose.  Creech  owned  considerable  property,  and  had 
high  social  standing  and  political  ambition.  Being 
anxioue  to  avert  the  consequences  of  such  proceedings  and 
in  order  to  induce  the  mother  to  forbear,  he  thereupon 
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entered  into  a  verbal  contract  with  her,  promising  and 
agreeing,  in  effect,  if  she  would  not  institute  bas- 
tardy proceedings,  he  would  assist  her  in  rearing, 
maintaining  and  educating  the  child,  ^'ard  that  he  would 
as  long  as  he  lived  see  that  plaintiff  had  a  competency, 
and  that  before  he  died  he  would  make  such  provisions 
out  of  his  estate  as  would  make  this  plaintiff  absolutely 
equal  with  his  other  children  and  an  heir  of  his  estate 
and  financially  independent  for  all  future  time." 

Creech,  in  pursuance  of  that  contract,  did  assist  the 
mother  in  rearing,  maintaining  and  educating  the  diild, 
and  after  she  reached  maturity  continued  to  help  her  by 
furnishing  money  and  clothing.  A  short  time  before 
the  action  was  instituted  Creech  died  intestate,  and  with- 
out having  made  any  provision  for  her  **of  either  money 
or  property  so  as  to  make  her  an  equal  heir  of  his  es- 
tate, or  such  part  thereof  as  his  other  children,  or  finan- 
cially independent  in  life  or  set  aside  or  provide  any  sum 
^7hatever  for  her  in  the  future.'* 

It  is  alleged  that  at  the  time  of  his  death  Creech  was 
possessed  of  an  estate  worth  at  least  $25,000,  and  left 
surviving  him  five  children.  She  asks  for  damages 
against  his  estate  for  the  sum  of  $10,000. 

It  is  conceded  that  there  is  sufficient  consideration 
to  uphold  the  contract,  and  that  it  is  not  affected  by  the 
statute  of  frauds.  But  the  administrator  insists  that  the 
uni)erf ormed  part  of  the  contract,  the  part  quoted,  is  too 
indefinite  and  uncertain  for  enforcement,  and,  therefore, 
no  damages  can  be  recovered  for  its  breach.  Further- 
more, it  is  urged  that  a  contract  to  make  one  an  heir,  or 
rather  a  contract  to  adopt  a  child,  is  against  public  pol- 
icy, and,  therefore,  void.  There  does  not  seem  to  be  much 
difference  of  opinion  between  the  parties  in  construing 
the  contract,  or  in  their  methods  of  construction.  Both 
agree  that  the  intent  of  the  parties  should  govern,  and 
that  it  is  evident  from  the  contract  that  the  plain  intent 
of  John  Creech  was,  at  some  time  before  his  death,  by 
gift,  will,  or  adoption,  to  put  appellant  on  the  same  foot- 
ing with  his  other  children  as  to  property. 

Appellee  argues  that  this  intent,  as  expressed  in 
the  agreement,  is  too  indefinite  and  uncertain,  because 
it  is  impossible  to  fix  or  ascertain  the  amount  which 
Creech  intended  and  agreed  to  pay  over  or  set  apart 
for  her  benefit,  since  Creech  at  the  time  had  no  idea 
how  many  children  he  would  have,  or  who  would  be  ca- 
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pable  of  inheriting.    We  find  ourselves  unable  to  accept 
this  reasoning.    As  he  left  surviving  him  five  legitimate 
children,  there  is  no  uncertainty  now  as  to  what  part  of 
Lis  estate  each  of  the  five  is  entitled  to.    There  can  be 
no  less  certainty  about  how  much  each  will  be  entitled 
to  if  his  estate  is  equally  divided  between  six  children. 
It  is  true,  at  the  time  the  contract  was  made,  the  parties 
did  not  determine  just  how  much  of  his  estate,  that  is, 
the  proportion  this  natural  child  would  take,  nor  how 
much  of  his  estate  he  would  set  apart  for  her  if  he  made 
the  provision  by  gift  before  his  death,  but  the  contract 
provides  a  basis  for  determining  the  portion — ^he  would 
make  her  ** equal  with  his  other  children.''    The  number 
of  children  he  had  at  the  time  when  he  would  make  the 
gift  or  will  would  control  or  else  the  number  he  left  sur- 
viving would  fix  the  measure  of  damages.     Of  course, 
how  much  estate  he  would  accumulate  or  leave  for  dis- 
tribution was  uncertain  at  that  time,  but  there  is  no  un- 
certainty about  it  now.    Uncertainty  as  to  amount  could 
have  been  urged  as  well  to  a  contract  agreeing  to  set 
over  or  devise  his  whole  estate.     Mercer  v.  Mercer,  9 
Ky.  L.  R,  884,  was  a  suit  in  assumpsit  by  illegitimate 
children  to  recover  of  the  estate  of  their  putative  father, 
and  under  a  contract  made  '*in  consideration  of  his  rela- 
tionship and  the  natural  and  moral  duty  resting  upon  him 
to  support  and  educate  them,  promised  to  give  and  se- 
cure to  them  thereafter  his  entire  estate,  less  $10,000, 
to  be  given  to  another  illegitimate  child."    It  did  not  ap- 
pear that  any  bastardy  proceedings  were  contemplated 
or  that  there  was  any  agreement  to  forbear.    The  only 
consideration  alleged  was  moral  duty  of  the  putative 
father  to  support  and  educate  the  children.    While  the 
court  held  that  this  consideration  was  insufficient,  yet 
there  was  no  criticism  of  the  contract  for  uncertainty. 
Had  there  been  sufficient  consideration,  the  contract,  as 
indicated  in  the  opinion,  would  have  been  upheld  upon 
proper  proof  of  its  making. 

That  part  of  the  contract  where  Creech  undertook 
to  make  the  plaintiff  **  financially  independent  for  all 
future  time,*'  is,  of  course,  indefinite,  but  that  would 
not  render  the  remainder  of  the  contract  unenforcible 
if  definite.  In  fact,  we  regard  his  promise  to  make  her 
an  heir  of  his  estate  and  financially  independent  as  mat- 
ter of  description,  and  tends  to  show  the  inducement  he 
offered  the  mother  to  secure  her  forbearance;  thatMS, 
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he  told  her,  and  incorporated  it  into  the  contract,  that 
when  he  provided  for  the  child  equally  with  his  other 
children,  she  would  be  the  same  as  his  heir,  and  would 
be  financially  independent. 

The  case  of  Benge  v.  Hiatt,  82  Ky.,  666,  was  based 
upon  a  contract  made  by  the  mother  of  an  illegitimate 
child  and  its  putative  father.  In  consideration  that  the 
mother  would  and  did  surrender  the  custody  of  the  child 
to  the  father,  he  promised  to  rear  and  educate  it,  and, 
in  addition  thereto,  would  give  the  child  $1,000  in  money 
and  the  tract  of  land  on  which  the  father  then  lived  of 
the  value  of  $2,700.  The  consideration  was  deemed  suflS- 
cient,  and,  although  the  contract  wag  oral,  and,  therefore, 
the  promise  to  convey  land  was  not  enforcible,  yet  the 
court  held  that  the  child  was  entitled  to  recover  its 
equivalent  in  value,  not  as  the  measure  of  damage  for 
the  failure  to  convey  the  land,  but  as  constituting  in  part 
the  standard  of  value  agreed  on  by  the  father  for  the 
forbearance  and  relinquishment  or  surrender  of  the  child 
by  the  mother.  We  are  unable  to  see  that  the  value  of 
a  one-sixth  part  of  Creech's  estate  is  any  more  uncer- 
tain or  difficult  of  ascertainment  than  the  value  of  the 
land  in  the  Hiatt  case. 

Turning  now  to  appellee's  contention  that  this  is 
an  agreement  to  make  one  an  heir-at-law,  and  is,  there- 
fore, unenforcible  and  void,  we  are  cited  to  the  case  of 
Davis  V.  Jones'  Admr.,  94  Ky.,  320.  In  that  case  George 
Jones  agreed  with  the  mother  of  the  infant  that  if  she 
would  surrender  to  him  the  custody,  care  and  control  of 
a  child — ^not  his  own — ^that  he  would  clothe,  support  and 
educate  her,  **and  make  her  his  heir-at-law,  so  that  she 
could  inherit  all  of  his  estate."  Jones  died  in  a  short 
time  without  adopting  her,  and  damages  were  claimed  for 
breach  of  the  contract.  This  court  affirmed  the  ruling 
of  the  lower  court  in  sustaining  a  defnurrer  to  the  peti- 
tion. Such  agreements  were  held  to  be  against  the  policy 
of  the  common  law,  because  **  heirship  is  controlled  by  the 
law  of  descent,  having  for  its  basis  the  degree  in  blood, 
etc.,  and  such  agreements  as  that  sued  on  in  this  case 
would  put  the  estate  in  a  different  channel  than  that  fixed 
by  the  law  of  descent." 

Quoting  again : 

*'But  the  Legislature  of  this  State  has  seen  proi>er 
to  authorize  certain  parties  to  make  persons  not  related 
to  them  their  legal  heirs  upon  certain  conditions  by 
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petition  to  the  county  conrt  having  jurisdiction,  and  it 
has  been  settled  by  this  court  that  the  authority  thus 
given  is  the  only  authority  existing  in  this  State  by 
which  one  person  can  make  another  his  legal  heir/* 

But  Jones  was  not  the  father  of  the  child  in  question, 
nor  was  he  related  to  it.  Aside  from  the  contract  he  was 
under  no  moral  or  other  obligation*  The  child  was  a 
stranger  in  blood,  and,  as  the  court  said,  the  Legislature 
has  seen  proper  to  provide  a  means  whereby  one  may 
make  a  person  not  related  to  him  his  legal  heir.  The 
Legislature  has  also  seen  fit  to  provide  a  means  for  im- 
posing upon  a  natural  father  the  expense  of  maintaining 
his  illegitimate  child. 

But  the  case  at  bar  is  not  a  suit  for  adoption,  nor 
to  have  a  judgment  declaring  the  plaintiff  a  legal  heir 
of  Creech.  There  is  no  attempt  to  have  the  -cloud  re- 
moved from  her  paternity.  It  is  a  prayer  for  damages 
for  his  failure  to  make  such  provision  qut  of  his  estate 
as  would  equalize  her  with  the  other  children  who  were 
his  heirs,  and  the  claim  for  damage  grows  out  of  the 
contract  whereby  the  mother  of  the  child  agreed  not  to 
adopt  the  statutory  method  of  imposing  upon  him  the 
expense  of  the  child's  maintenance.  In  other  words,  she 
accepted  his  verbal  promise  in  lieu  of  the  statutory 
remedy. 

We  have  reached  the  conclusion  that  the  facts  stated 
in  the  petition  are  sufficient  to  support  a  cause  of  action 
for  damages.  If  the  contract  be  sustained  by  the  evi- 
dence, the  measure  of  damage  is  a  sum  sufficient  to  make 
her  equal  with  the  other  heirs  of  John  Creech. 

The  judgment  of  the  lower  court  is,  therefore,  re- 
versed for  further  proceedings  consistent  with  this 
opinion* 


Day  V.  Commonwealth. 

(Decided  February  16,  1915.) 

Appeal  from  Lawrence  Circuit  Court. 

Criminal  Law — Indeterminate  Sentence — ^Instructions. — An  in- 
struction on  the  subject  of  voluntary  manslaughter  telling  the 
Jury  that  if  they  found  the  defendant  guilty  they  should  "fix  his 
punishment  at  confinement  In  the  penitentiary  at  any  time  so  that 
it  be  not  less  than  two  years  and  not  to  exceed  twenty-one  years 
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in  the  discretion  of  the  Jury."  was  prejudicially  erroneous  under 
the  indeterminate  sentence  act. 
2.  Criminal  Law — Indeterminate  Sentence — ^Verdict— Judgment. — 
Under  the  indeterminate  sentence  law  the  verdict  of  the  Jury  must 
fix  a  minimum  and  a  maximum  sentence  and  the  judgment  must 
conform  to  the  verdict 

FXNLBY  B.  FOGG,  FRED  M.  VINSON,  H.  C.  SULLIVAN,  Wl  D. 
O'NEAL,  W.  T.  CAIN  and  QARRBD  &  QARRED  for  appellant. 

JAMES  QARNBTT,  Attorney  General,  and  JOHN  M.  WAUGH  for 
appellee. 

Opinion  of  the  Coubt  by  Judge  Carboll — ^Beversing. 

On  the  trial  of  the  appellant  under  an  indictment 
charging  him  with  murder  the  court,  in  instruction  num- 
ber two,  on  the  subject  of  voluntary  manslaughter,  told 
the  jury  that  if  they  found  the  defendant  gmlty  under 
that  instruction  they  should  *'fix  his  punishment  by  con- 
finement in  the  penitentiary  at  any  time  so  that  it  be  not 
less  than  two  years  and  not  to  exceed  twenty-one  years, 
in  the  discretion  of  the  jury/*  The  jury  found  the  de- 
fendant guilty  under  this  instruction,  and  in  their  ver- 
dict said:  **We,  the  jury,  agree,  and  find  the  defendant, 
Nathan  C.  Day,  guilty  under  instruction  number  two, 
and  fix  his  punishment  at  the  period  of  twenty-one  years 
in  the  State  penitentiary/' 

On  this  verdict  the  court  sentenced  the  defendant  to 
confinement  in  the  penitentiary  at  Frankfort  for  the  pe- 
riod of  twenty-one  years. 

The  grounds  of  reversal  relied  on  are  that  the  court 
failed  to  give  the  proper  instruction  on  the  subject  of 
voluntary  manslaughter,  and  that  the  verdict  and  judg- 
ment thereon  do  not  conform  to  the  indeterminate  sen- 
tence law. 

In  Biggs  V.  Com.,  162  Ky.,'  103,  we  had  under  consid- 
eration the  question  here  involved,  and  held  that  an  in- 
struction similar  to  the  one  given  in  this  case  was  prej- 
udicial error.  In  addition  to  this,  the  verdict  of  the 
jury,  as  well  as  the  judgment  thereon,  disregarded  the 
plain  letter  of  the  indeterminate  sentence  act,  now  Sec- 
tion 1136  of  the  Kentucky  Statutes.  This  act  provides 
that  **if  the  jury  find  the  defendant  guilty,  they  shall  fix 
and  render  against  the  defendant  an  indJeterminate  sen- 
tence or  judgment  of  imprisonment  in  the  penitentiary 
for  an  indefinite  term,  stating  in  such  verdict  the  maxi- 
mum and  minimum  limits  thereof.  *  *  *  and  there- 
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upon  the  court  shall  render  a  judgment  in  conformity 
witii  such  verdict/*  It  will  be  observed  that  the  verdict 
did  not  fix  an  indeterminate  sentence  or  any  minimum 
sentence  at  all,  and  that  the  court,  in  entering  the  judg- 
ment, simply  followed  the  verdict. 

For  the  reasons  stated,  we  are  reluctantly  compelled 
to  reverse  the  judgment  and  remand  the  case  for  a  new 
trial,  and  it  is  so  ordered. 


Bishop's  Administrator  v.  Bishop,  et  aL 

(Decided  February  16,  1915.) 

Appeal  from  Lincoln  Circuit  Court. 

Judgment — Merger  and  Bar  of  Causes  of  Action  and  Defenses — 
Matter  Available  in  Former  Action  as  Set-ofT  and  Not  Pleaded. — 
Where  defendant  has  an  independent  claim  against  plaintilf»  such 
as  might  be  either  the  basis  of  a  separate  action,  or  might  be 
pleaded  as  a  set-ofT,  he  is  not  obliged  to  plead  it  in  plaintiff's 
action  although  he  is  at  liberty  to  do  so;  and  if  he  omits  to  set 
it  up  in  that  action,  under  Section  17,  Civil  Code,  he  may  there- 
after sue  plaintiff  on  the  claim;  and  having  that  right,  he  has 
likewise  the  right  to  interpose  the  claim  by  way  of  set-off  when 
plaintiff's  foreign  Judgment  is  sought  to  be  enforced. 

J.  N.  SAUNDEIRS  for  appellant. 

J.  B.  PAXTON  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Hannah — ^Affirming. 

On  March  19,  1904,  Josiah  Bishop  was,  by  the  Pro- 
bate Court  of  Kay  County,  Oklahoma,  appointed  admin- 
istrator of  the  estate  of  his  deceased  son,  Fred  P,  Bishop, 
who  died  a  resident  of  said  county^ 

On  January  3, 1906,  the  letters  of  administration  were 
revoked,  and  E.  L.  Faris  was  appointed  administrator 
instead  of  said  Josiah  Bishop. 

On  April  29,  1908,  upon  a  final  statement  of  the  ac- 
counts of  Bishop  as  administrator,  he  was  ordered  to 
pay  into  the  hands  of  his  successor  $1,134.50;  and  Faris 
was  ordered  to  bring  suit  therefor  if  not  paid  within 
fifteen  days. 

On  March  16,  1909,  Faris,  administrator,  instituted 
this  action  in  the  Lincoln  Circuit  Court,  this  State, 
agaiast  Bishop  to  recover  the  sum  mentioned. 


▼Ol  162—25 
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Bishop  answered  and  interposed  by  way  of  set-off 
the  fact  that  on  July  10,  1904,  he  was  compelled  to  and 
did  pay  a  note  in  the  snm  of  $1,195  upon  whidi  he  was 
snrety  for  Fred  P.  Bishop,  his  deceased  son.  The  court 
dismiisfled  the  petition,  and  plaintiff  appeals. 

1.  Appellant  contends  tiiat  the  order  of  the  Probate 
Court  of  Kay  County,  Oklahoma,  directing  Bishop,  as 
administrator  removed,  to  pay  into  the  hands  of  his  suc- 
cessor $1,134.50  was  a  judgment;  and  that  as  Bishop 
failed  to  claim  credit  in  that  settlement  for  the  amount 
paid  by  him  as  surety  for  his  son  prior  thereto,  he  can 
not  in  this  action  interpose  it  by  way  of  set-off,  being 
concluded  by  the  former  alleged  judgment 

Appellee  contends  that  the  order  mentioned  was  not 
a  judgment.  We  find  it  unnecessary,  however,  to  decide 
the  question ;  for,  conceding  that  it  is  a  judgnmt,  Bishop 
still  had  a  right  to  interpose  his  set-off. 

In  23  Cyc,  1202,  it  is  said  that:  ^'As  a  general 
rule,  where  a  defendant  has  an  independent  claim  against 
plaintiff,  such  as  might  be  either  the  basis  of  a  separate 
action  or  might  be  pleaded  as  a  set-off  or  counter-claim, 
he  is  not  obliged  to  plead  it  in  plaintiff's  action,  although 
he  is  at  liberty  to  do  so ;  and  if  he  omits  to  set  it  up  in 
that  action,  this  will  not  preclude  him  from  afterward 
suing  plaintiff  upon  it/'  And,  of  course,  if  he  may  sue 
plaintiff  upon  it,  he  may,  in  the  same  right,  interpose  it 
as  a  set-off  when  the  foreign  judgment  is  sought  to  be 
enforced. 

In  Truesdale  v.  Brady,  105  S.  W.,  122,  31  B.,  1336, 
plaintiff  sued  for  damages  for  breach  of  contract;  de- 
fendant failed  to  plead  as  a  counter-claim  a  balance  due 
to  him  from  plaintiff  on  the  contract;  and  the  court  held 
that  a  judgment  for  plaintiff  was  not  a  bar  to  a  subse- 
quent action  by  defendant  against  plaintiff  to  recover  the 
balance  due  him  on  the  contract,  as  under  Section  17, 
Civil  Code  of  Practice,  the  former  judgment  did  not  pre- 
vent a  recovery  on  any  claim  ** which  was  not,  though  it 
might  have  been,  used  as  a  defense  by  way  of  set-off  or 
counter-claim  in  the  action."  Foi;  other  cases  under  this 
section  of  the  Code  see  City  National  Bank  v.  Gardner, 
5  B.,  682;  Walker  v.  Thomas,  8  B.,  700;  Sherley  v.  Tra- 
hue,  85  Ky.,  71 ;  Emmerson's  Admr.  v.  Herriford,  8  Bush, 
229;  Commonwealth  v.  Barker,  126  Ky.,  210.  See  also 
Jefferson  Noyes  &  Co.  v.  Western  National  Bank,  144 
Ky.,  62,  wherein  the  distinction  between  what  constitutes 
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a  defense  merely  and  what  is  really  the  basis  of  a  sep- 
arate action,  is  well  considered. 

In  the  case  at  bar  the  claim  of  Josiah  Bishop  against 
the  estate  of  his  deceased  son,  arising  by  virtue  of  the 
former  *s  payment  as  surety  for  the  latter  of  the  note 
for  $1,195,  was  incontestably  an  independent  matter  such 
as  rendered  it  optional  with  him  whether  he  should  claim 
credit  for  it  in  the  Oklahoma  Probate  Court 

It  is  claimed  by  appellee  in  briefs  of  counsel  that  his 
Oklahoma  attorney  to  whom  the  note  was  sent  when 
paid,  failed  to  file  it  and  obtain  proper  credit  for  it  in 
the  settlement;  but  the  record  does  not  so  show.  How- 
ever, it  is  immaterial  as  to  how  the  failure  occurred  to 
claim  credit  for  the  payment  of  the  note  at  that  time.  Ap- 
pellee under  the  authorities  above  cited  had  the  right 
to  sue  upon  the  claim  in  an  independent  action,  and,  hav- 
ing that  right,  he  had  likewise  the  right  to  interpose  it  as 
a  set-oflf  in  the  action  on  the  foreign  judgment. 

Judgment  affirmed. 


Graham,  et  al.  v.  EcKvardsy  et  al.  ^ 

(Decided  February  16,  1915.) 

Appeal  from  Green  Circuit  Court. 

Wnis— Requisites  and  Validity-- Form  and  Contents  of  Instm- 
ment— When  Signed  "At  the  End."— Kentucky  Statutes  468  re- 
quires a  win  to  be  signed  at  the  end  or  close  thereof.  Held  a 
substantial  compliance,  where  a  wiU  was  written  on  a  sheet  of 
legal-cap  paper,  and  there  not  being  room  at  the  bottom  of  the 
sheet  for  the  testator's  signature,  he  wrote  his  name  on  the  ruled 
line  which  runs  from  the  top  to  the  bottom  of  the  paper  near  the 
left  margin,  the  name  being  written  thereon  beginning  at  the 
bottom.  There  was  a  smaU  space  above  his  name  as  written, 
that  Is,  between  his  name  and  the  extreme  left  margin  of  the 
sheet,  but  this  was  not  so  unreasonable  a  blank  space  as  to  ren- 
der the  signature  insufficient. 

NOOOLE  &  GRAHAM  for  appellanto. 

JEFF  HENRY,     BOTCE     H.     SICAOOS     and  W.  H.  JONES  for 
appellees. 

Opinion  of  the  Court  by  Judge  Hannah — ^Reversing. 
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J.  H.  Graham  died  a  resident  of  Green  County  in 
1913.  Soon  after  his  death  there  was  found  by  the  ap- 
praisers of  his  estate  among  his  effects  a  paper  which, 
under  the  condition  of  this  record,  will  have  to  be  treated 
as  a  holographic  will.  The  original  writing  is  before 
us,  and  it  stands  admitted  that  the  whole  thereof  is  in 
the  handwriting  of  the  testator.  It  is  written  upon  a 
single  sheet  of  legal-cap  paper,  and  on  one  side  of  the 
sheet  The  testator  began  near  the  top  of  the  sheet,  and 
when  he  reached  the  end  of  the  last  line  thereon,  he  had 
written  the  entire  will  with  the  exception  of  his  signature. 
There  being  no  remaining  space  at  the  bottom  of  the 
sheet  where  the  lines  for  writing  are  ruled,  the  name 
appears  signed  on  the  vertical  marginal  line  which  on 
the  sheet  in  question  is  a  little  over  an  inch  from  the 
left-hand  margin  of  the  paper.  The  signature  begins 
at  the  bottom  of  the  sheet  and  extends  toward  the  top 
approximately  one-half  the  length  of  the  sheet  Because 
of  the  position  of  the  signature,  the  county  and  circuit 
courts  refused  to  admit  the  will  to  probate ;  and  the  only 
question  involved  upon  this  appeal  is  the  suflSciency  of 
this  method  and  form  of  signature  to  the  will. 

The  writing  is  somewhat  crude  in  form,  but  it  is  com- 
plete in  every  detail;  and  to  make  it  complete  required 
all  the  available  space  on  the  horizontal  lines  on  the 
right  of  the  vertical  marginal  line.  There  is  no  space 
left  on  the  last  or  lower  horizontal  line,  the  closing  sen- 
tence consuming  the  whole  of  said  line  and  making  com- 
plete sense.  Had  there  been  sufficient  space  on  the  right- 
hand  side  of  the  sheet  to  have  placed  the  signature  there 
in  a  vertical  position,  and  had  the  signature  been  so 
placed,  there  would  have  been  little  or  no  grounds  for 
appellee's  contention  as  to  the  insufficiency  of  the  signa- 
ture ;  but  there  was  no  space  there. 

Had  the  signature  been  written  with  the  top  of  the 
letters  thereof  next  to  the  vertical  marginal  line,  in- 
stead of  being  written  as  it  was,  with  the  bottom  of  the 
letters  of  the  signatures  resting  on  the  marginal  line, 
there  would  have  been  less  ground  for  appellee's  conten- 
tion than  now  exists.  The  space  left  above  the  signature, 
that  is,  between  the  left-hand  margin  of  the  sheet  and 
the  signature,  is  more  troublesome. 

Section  4828,  Kentucky  Statutes,  requires  that  a  will 
shall  be  subscribed  by  the  testator;  and  Section  468 
Kentucky  Statutes,  provides  that  when  the  law  requires 
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a  writing  to  be  signed  by  a  party  thereto,  it  shall  not 
be  deemed  to  be  signed  unless  the  signature  is  subscribed 
at  the  end  or  close  of  such  writing. 

The  primary  purpose  of  these  statutory  provisions  is, 
of  course,  the  prevention  of  the  interpolation  of  matter 
between  the  end  or  close  of  the  writing  and  the  signature 
thereto  by  unauthorized  persons ;  and  that  purpose  may 
be  more  easily  fulfilled  in  the  case  of  holographic  writ- 
ings than  of  non-holographic  writings. 

*'In  Soward  v.  So  ward,  1  Duv.,  126,  it  was  held  that 
under  the  statute  the  subscription  (to  a  wiU)  was  insuffi- 
cient if  there  was  any  unnecessary  and  unreasonable 
blank  space  between  the  conclusion  of  the  will  and  the 
signature  of  the  testator  or  the  names  of  the  witnesses.*' 
(Ward  V.  Putnam;  119  Ky.,  889, 85  S.  W.,  179,  27  R.,  367.) 

In  the  case  of  the  will  here  under  consideration  there 
is  a  small  space  between  the  extreme  left-hand  edge  of 
the  sheet  and  the  signature  of  the  testator  resting  upon 
the  ruled  mar^nal  line,  approximately  equivalent  to  the 
space  which  would  have  intervened  between  the  top  of 
the  sheet  and  the  signature  had  the  testator,  instead  of 
signing  as  he  did,  turned  the  sheet  over  and  signed  on 
the  second  line  nearest  that  end  of  the  sheet  at  which 
the  writing  on  the  other  side  of  the  sheet  came  to  an  end. 

We  have  been  able  to  find  but  one  case  where  a  will 
was  signed  identically  as  the  one  here  under  considera- 
tion. In  Collins*  Goods,  Ir.  L.  R.  3  Eq.,  241,  the  testator 
placed  his  signature  transversely  along  the  left-hand 
margin  of  the  sheet  of  paper  upon  which  the  will  was 
written,  there  not  being  room  at  the  bottom  of  the  sheet 
for  his  signature.  The  will  was  held  valid  as  a  substan- 
tial compliance  with  the  Act  of  15  Vict.  Chap.  24,  a  stat- 
ute somewhat  similar  to  ours. 

The  will  here  under  consideration  being  holographic, 
and  being  complete  in  form,  the  peculiar  position  of  the 
signature  strengthens  rather  than  weakens  the  theory 
that  nothing  has  been  added;  and  we  do  not  think  the 
space  intervening  above  the  signature  should  be  declared 
to  be  so  unnecessary  or  unreasonable  as  to  invalidate 
the  instrument. 

2.  There  still  remains,  however,  the  question  whether 
the  will  was  signed  at  the  end  thereof  within  the  mean- 
ing of  the  statute. 

As  to  what  constitutes  the  end  of  a  Avriting  there  is 
a  dearth  of  authority  in  this  State ;  but  in  the  Estate  of 
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Seaman,  146  Cal.,  455,  80  Pac,  700,  106  A.  S.  B.,  53,  2 
Adil  Oas^,  730,  it  was  said: 

^^The  requirement  that  the  name  shall  be  subscribed 
at  the  end  of  the  will  is  not  satisfied  by  having  that  name 
written  at  any  place  after  the  termination  of  the  written 
matter  irrespective  of  the  relation  which  such  place 
bears  to  the  concluding  portion  of  the  will.  This  provis- 
ion does  not,  however,  of  necessity  require  that  it  shall 
be  in  immediate  juxtaposition  with  the  concluding  words 
of  the  instrument,  but  that  it  shall  be  so  near  thereto  as 
to  afford  a  reasonable  inference  that  the  testator  thereby 
intended  to  indicate  an  authentication  of  the  instrument 
as  a  completed  expression  of  his  testamentary  purposes. 
It  must  appear  upon  the  face  of  the  instrument  not  only 
that  he  intended  to  place  it  at  the  end  of  his  testamentary 
provisions,  but  tiiat  he  has  in  fact  placed  it  in  such  prox- 
imity thereto  as  to  constitute  a  substantial  compliance 
with  this  requirement  of  the  statute.'* 

This  seems  to  us  to  be  a  reasonable  rule,  and  in  the 
case  of-  the  will  here  involved  we  think  the  signature  is 
sufficiently  near  to  the  concluding  words  of  the  instru- 
ment as  to  afford  a  reasonable  inference  that  the  tes- 
tator intended  to  indicate  an  authentication  of  the  in- 
strument as  a  completed  expression  of  his  testamentary 
purposes.  The  face  of  the  instrument  shows  that  the  sig* 
nature  was  intended  to  be  placed  at  the  end  of  the  tes- 
tamentary provisions,  and  it  is  in  such  proximity  to  the 
end  of  the  instrument  as  to  constitute  a  substantial  com- 
pliance with  the  requirement  of  the  statute. 

The  judgment  is,  therefore,  reversed. 


Engelhard,  et  aL  v.  Kentucky  &  Indiana  G>nstniction 
Company,  et  aL 

(Decided  February  16,  1916.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

Municipal  Corporations.— Street  ImproYemente— Asseasment  for. 
— ^The  council  had  the  power  to  adopt  an  ordinance  providing  tor 
the  improvement  of  Barney  Avenue  from  Park  Boundary  Road 
to  Alta  Avenue,  extending  back  a  depth  of  878  feet,  the  work  to 
be  done  at  the  cost  of  the  owners  of  the  ground  within  the  bound- 
ary, although  a  part  of  the  boundary  was  outside  of  a  line  drawn 
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at  right  angles  from  the  Intersection   of  Barney  Avenue  with 
Park  Boundary  Road. 

R.  A.  McDOWELXf  for  appellants. 

FUBLONQ,  WOODBURY  &  FURLONG  for  appeUees. 

Opinion  op  the  Court  by  Judqb  Careoll — ^Affirming. 

The  city  council  of  Louisville  adopted  an  ordinance 
providing  that  the  '*  carriageway  of  Barney  Avenue  from 
the  southeast  line  of  Park  Boundary  Bo^d  to  the  north- 
west line  of  Alta  Avenue  should  be  30  feet  in  width  and 
should  be  improved  by  grading,  curbing,  and  paving  with 
asphalt  pavement,  and  that  said  work  should  be  done  at 
the  cost  of  the  owners  of  the  ground,  as  provided  by  law, 
on  both  sides  of  Barney  Avenue  from  Park  Boundary 
Boad  to  Alta  Avenue  and  extending  back  northeast  and 
southwest,  respectively,  to  a  depth  of  378  feet*' 

Barney  Avemue,  speaking  generally,  but  not  accord- 
ing to  the  exact  points  of  the  compass,  runs  east  and 
west,  intersecting  on  title  east  Alta  Avenue  and  on  the 
west  Park  Boundary  Boad,  the  distance  between  the 
points  of  intersection  being  about  282  feet  From  tiie 
point  of  intersection  Alta  Avenue  runs  in  a  northerly 
direction  ahnost  at  right  angles  with  Barney  Avenue, 
while  Park  Boundary  Boad  runs  in  a  northerly  direction 
about  150  feet  and  then  rather  abruptly  turns  to  the 
west,  running  in  a  northwesterly  direction  for  several 
hundred  feet 

The  appellants,  Engelhard,  Lock  and  Mewbome  own 
lots  fronting  on  Park  Boundary  Boad  and  within  378 
feet  from  Barney  Avenue.  The  lot  of  Mewbome,  which 
is  a  hundred  feet  wide,  is  150  feet  north  of  Barney  Ave- 
nue. Adjoining  this  lot  on  the  north  is  the  lot  of  Lock, 
which  is  also  a  hundred  feet  wide;  and  adjoining  this 
lot  on  the  north  is  the  lot  of  Engelhard,  also  a  hundred 
feet  wide.  The  Board  of  Public  Works,  in  making  its 
apportionment  for  the  cost  of  the  improvement  of  Bar- 
ney Avenue,  took  in  the  whole  of  these  three  lots,  while 
counsel  for  the  appellants- insist  that  only  so  much  of 
these  three  lots  was  subject  to  the  improvement  tax  as 
lay  within  a  line  drawn  at  right  angles  from  the  point 
where  Barney  Avenue  intersected  Park  Boundary  Boad. 
That  no  part  of  these  lots  between  a  line  so  drawn  and 
Park  Boundary  Boad  could  be  subjected  to  the  improve- 
ment tax.    The  result  of  this  would  be  tiiat  about  half  of 
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each  of  these  lots  would  escape  the  tax,  because  a  line 
run  at  right  angles  in  the  manner  indicated  would  leave 
outside  of  the  tax  boundary  that  part  of  each  one  of 
these  lots  fronting  on  Park  Bounda^  Road  and  running 
back  to  tiie  right  angle  line. 

The  lower  court  soibjected  the  whole  of  all  these  lots 
to  the  tax  on  the  theory  that  as  all  of  them  were  within 
378  feet  of  Barney  Avenue  and  between  Park  Boundary 
Road  and  Alta  Avenue,  they  were  within  the  description 
of  the  ordinance  and  subject  to  the  tax. 

Section  2833  of  the  Kentucky  Statutes  provides,  in 
part,  that  **when  the  territory  contiguous  to  any  public 
way  is  not  defined  into  squares  by  principal  streets,  the 
ordinance  providing  for  the  improvement  of  such  public 
ways  shall  state  the  depth,  not  exceeding  500  feet,  on  both 
sides  of  said  improvement  to  be  assessed  for  the  cost  of 
making  the  same.**  And  it  is  the  argument  of  counsel 
for  the  plaintiff  that  as  the  territory  contiguous  to 
Barney  Avenioe  and  subject  to  the  improvement  tax 
assessed  against  property  on  Barney  Avenue  was  not 
defined  into  squares  by  principal  streets,  the  council  had 
no  authority  to  enact  an  ordinance  imposing  an  improve- 
ment tax  on  property  which  at  any  point  covered  by  the 
improvement  tax  extended  beyond  the  ends  of  the  street 
for  the  benefit  of  which  the  improvement  tax  was  im- 
posed Or,  in  other  words,  takmg  this  case  as  an  ex- 
ample, the  council  did  not  have  authority  to  enact  an  or- 
dinance taxing  the  property  of  these  appellants  out- 
side of  a  line  drawn  at  right  angles  from  the  points  at 
which  Barney  Avenue  intersected  Alta  Avenue  and 
Park  Boundary  Road.  It  is  further  insisted  that  the 
ordinance  here  in  question  did  not  attempt  to  do  more 
than  this,  but  that  the  Board  of  Public  Works  erro- 
neously construed  the  ordinance  to  embrace  all  the  prop- 
erty between  Alta  Avenue  and  Park  Boundary  Road 
within  378  feet  of  Barney  Avenue,  although  a  good  part 
of  the  property  within  this  distance  was  outside  of  a 
line  drawn  at  right  angles  as  indicated. 

In  support  of  the  proposition  that  property  outside 
of  a  line  drawn  at  right  angles  could  not  be  assessed, 
attention  is  called  to  the  case  of  Button  v.  Kremer,  114 
Ky.,  463 ;  but  an  examination  of  that  case  shows  that  it 
has  no  pertinent  bearing  on  this  case.  The  court,  after 
setting  out  the  statute,  said:  *'This  case  does  not  fall 
within  either  of  the  conditions  recited  in  the  statute.    It 

Digitized  by  VjOOQIC 


Engelhard  v.  Kentucky  &  Indiana  Const  Co.      777 

is  admitted  tiiat  the  contigxious  territory  is  not  defined 
into  squares,  and  it  is  apparent  from  the  admitted  facts 
that  appellant *s  property  does  not  front  that  part  of 
Fourth  Street,  with  the  improvement  of  which  they  are 
sought  to  be  charged  in  this  proceeding.  The  statute 
has  failed  to  provide  for  the  exact  conditions  shown  to 
exist  in  this  case.  The  tax  cannot  be  assessed  in  either 
mode  pointed  out  by  the  statute." 

Pfafl5nger  v.  Kremer,  115  Ky.,  498,  is  also  relied  on. 
But  neither  is  that  case  applicable  to  the  facts  of  the 
case  here  presented,  because  in  that  case  the  court  rested 
its  decision  on  the  ground  that  the  tax  amounted  to  a 
spoliation,  and,  furfiier,  was  an  effort  to  subject  prop- 
erty outside  of  the  improvement  district  to  the  payment 
of  the  tax. 

It  is  well  recognized  that  it  is  utterly  impracticable 
in  many  instances  to  devise  a  scheme  of  taxation  for 
street  improvement  that  will  not  operate  unequally  upon 
some  property  owners.  In  spite  of  all  that  can  be  done, 
cases  will  arise  in  which  some  property  owners  will  pay 
more  tax  than  they  ought  to  pay  and  some  less  than  they 
ought  to  pay.  But  the  general  thought  running  through 
laAvs  placing  burdens  for  improvement  taxes  is  to  tax  all 
property  once  and  to  avoid  taxing  it  twice,  unless  it  be 
that  the  property  fronts  on  two  streets;  and  this  prin- 
ciple applies  whether  the  territory  contiguous  to  the 
public  way  improved  is  defined  into  squares  by  principal 
streets  or  is  not  defined  into  squares.  Keeping  in  mind 
this  equitable  and  fair  principle,  it  is  apparent  that,  un- 
less the  property  here  in  question  that  lies  between  Park 
Boundary  Boad  and  the  right  angle  line  is  taxed,  it  will 
escape  taxation  entirely,  because  Park  Boundary  Boad 
is  an  improved  street  and  the  property  of  these  appel- 
lants fronting  on  this  street  and  running  back  to  the 
right  angle  line  would  escape  taxation  entirely.  Marret 
V.  Jefferson  County  Construction  Co.,  161  Ky.,  845. 

The  council,  in  adopting  this  ordinance,  evidently 
treated  Park  Boundary  Boad  and  Alta  Avenfoe  as  prin- 
cipal streets  and  directed  that  the  improvement  tax 
should  extend  from  Barney  Avenue  a  distance  of  378 
feet,  so  as  to  include  all  the  property  between  Park 
Boundary  Boad  and  Alta  Avenue;  and,  treating  Park 
[Boundary  Boad  and  Alta  Avenue  as  principal  streets, 
we  think  the  council  had  the  right  to  do  this.  If  this 
scheme  is  not  adopted,  then  an  additional  burden  will 
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necesfiarilj*  fall  upon  the  property  that  is  within  the  lines 
drawn  at  right  angles,  because  the  burden  of  the  tax 
imposed  on  the  property  mentioned  that  lies  outside  the 
line  would  be  shifted  to  the  properly  within  the  right 
angle  lines. 

It  happens  in  this  particular  instance  that  a  heavier 
burden  is  imposed  upon  the  property  abutting  on  Park 
Boundary  Boad  than  is  imposed  upon  that  abutting  on 
Alta  Avenue,  due  to  the  fact  that  Park  Boundary  Boad 
for  part  of  the  378  feet  runs  outside  a  line  drawn  at 
right  angles  from  the  intersection  of  Barney  Avenue 
with  this  road ;  while,  on  the  other  hand,  only  a  few  feet 
of  the  property  fronting  on  Alta  Avenue  extends  as  far 
as  a  right  angle  line,  because  Alta  Avenue,  after  leaving 
Barney  Avenue,  deflects  in  a  westerly  direction,  so  that 
the  lots  that  front  on  Alta  Avenue  300  feet,  for  example, 
from  Barney  Avenue  are  not  so  deep  as  are  the  lota 
fronting  immediately  on  Barney  Avenue. 

Thus,  on  account  of  the  irregular  lines  of  streets,  it 
sometimes  happens  that  more  frontage  will  be  sub- 
jected to  the  improvement  tax  immediately  at  the  street 
to  be  improved  than  will  be  subjected  one  hundred  feet 
from  the  street.  Then,  again,  more  property  may  be 
subjected  to  the  improvement  tax  a  hundred  feet  from 
the  street  to  be  improved  than  will  be  subjected  immedi- 
ately on  this  street.  But  conditions  like  this  said  the  un- 
equal burdens  that  follow  are  unavoidable. 

TJiwn  the  whole  case,  we  think  the  judgment  of  the 
lower  court  was  correct,  and  it  is  affirmed. 


Hunter,  et  al.  v.  Big  Four  Auto  Company. 

(Decided  February  16,  1915.) 

Appeal  from  Warren  Circuit  Court. 

Contractu— Prohibited  by  Statute  Not  Enforclble. — ^An  IndiTldiial 
partnership  doing  business  under  an  assumed  name,  without  com- 
plying with  the  requirements  of  Section  199b  of  the  Kentudky 
Statutes,  which  provides  that  no  persons  shall  carry  on  or  trans- 
act any  business  under  an  assumed  name  or  name  other  than  the 
real  name  of  the  Individuals  conducting  the  business,  nnless  th^ 
shall  file  a  certificate  setting  forth  the  names  of  the  parties  and 
also  the  assumed  name,  and  which  fixes  a  penalty  for  Ylolation 
of  the  Statute,  could  not  recover  on  a  contract  when  the  Statute 
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was  interpoBed  as  a  defense,  although  the  defendant  had  reeetred 
and  retained  property  under  the  contract. 
2.  BuBlness— Carrying  On  Under  Assumed  Name.— Under  Section 
199b  of  the  Kentucky  Statutes  individuals  cannot  lawfoUy  carry 
on  business  under  an  assumed  name  without  observing  the  re- 
quirements of  this  Section,  and  unless  the  statute  is  observed 
the  persons  carrying  on  the  business  under  the  assumed  name 
cannot  enforce  rights  arising  imder  contracts  made  In  the  con- 
duct of  their  business. 

T.  W.  &  R.  C.  P.  Thomas  for  appellants. 

SIMS  &  RODES  for  appeUees. 

Opinion  of  thb  Court  by  Judge  Carroll — ^Beversing. 

This  suit  was  brought  by  P.  L.  Patterson,  Joe  Lucas, 
James  Massey,  and  S.  A.  Kelly,  partners,  doing  busi- 
ness under  the  assumed  name  of  the  ^'Big  Four  Aiutc 
Company,'*  against  the  appellants,  as  defendants,  to 
recover  $284,  the  amount  of  two  notes  executed  by  the 
defendants  to  the  Big  Four  Auto  Company,  growing 
out  of  some  transactions  between  the  parties  about  an 
automobile. 

The  defendants,  for  the  purpose  of  defeating  the 
action,  pleaded  and  relied  on  Section  199b  of  the  Ken- 
tucky Statutes,  the  first  sub-section  of  which  reads  as 
follows: 

'*No  person  or  persons  shall  hereafter  carry  on  or 
conduct  or  transact  business  in  this  State  under  an  as- 
sumed name,  or  under  any  designation,  name  or  style, 
corporate  or  otherwise,  other  than  the  real  name  or 
names  of  the  individual  or  individuals  conducting  or 
transacting  such  business,  unless  such  person  or  persons 
shall  file  in  the  oflSce  of  the  clerk  of  the  county  or  coun- 
ties in  which  such  person  or  persons  conduct  or  transact 
or  intend  to  conduct  or  transact  such  business,  a  cer- 
tificate setting  forth  the  name  under  which  said  business 
is,  or  is  to  be,  conducted  or  transacted,  and  the  true  or 
real  full  name  or  names  of  the  person  or  persons  owning, 
conducting  or  transacting  the  same,  with  the  postofBce 
address  or  addresses  of  said  i)erson  or  persons.  Said 
certificate  shall  be  executed  and  duly  acknowledged  by 
the  person  or  persons  so  conducting,  or  intending  to  con- 
duct, said  business." 

Sub^sections  two  and  three  relate  to  the  certificate. 
Sub-section  four  exempts  corporations  and  pamerships 
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from  the  application  of  the  statute,  with  the  proviso  that 
'*such  partnership  name  or  designation  shall  include 
the  true  real  name  of  at  least  one  of  such  persons  trans- 
acting business/' 

Sub-section  five,  prescribing  a  penalty  for  the  vio- 
lation of  the  statute,  reads:  **Any  person  or  persons 
carrying  on,  conducting  or  transacting  business  as  afore- 
said, who  shall  fail  to  comply  with  the  provisions  of  this 
act,  shall  be  guilty  of  a  misdemeanor  and,  upon  oonvic- 
tion,  shall  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  less  than  ten  days  nor  more  than  thirty 
days,  or  both  so  fined  and  imprisoned,  and  each  day  any 
person  or  persons  continue  to  conduct  business  in  vio- 
lation of  this  act  shall  be  deemed  a  separate  offense." 

The  trial  court  sustained  a  general  demurrer  to  this 
answer,  and  the  defendants  appeal. 

This  act  does  not  in  terms  say  that  it  shall  be  **  un- 
lawful" for  any  person  to  carry  on  or  transact  business 
under  an  assumed  name,  but  it  is  manifest  tiiat  it  was 
the  purpose  of  the  act  to  make  it  unlawful,  or  else  the 
penalty  prescribed  by  sub-section  five  would  not  have 
been  imposed.  In  view  of  the  fact  that  this  section  ex- 
pressly provides  that  any  person  who  fails  to  comply 
with  the  provisions  of  the  act  shall  be  guilty  of  a  misde- 
meanor and  subject  to  a  fine  and  imprisonment,  it  would 
be  disregarding  the  purpose  of  the  act,  when  considered 
as  a  whole,  to  say  that  the  Legislature  did  not  intend  to 
make  it  unlawful  to  transact  business  without  observing 
the  requirements  of  the  act.  If  the  Legislature  had  said 
in  so  many  words  in  sub-section  one  that  **it  shall  be 
unlawful  for  any  person  or  persons  to  carry  on  or  trans- 
act business  under  an  assumed  name,"  it  would  not 
have  made  any  plainer  the  fact  that  the  Legislature  in- 
tended to  make  this  method  of  transacting  business  un- 
lawful. 

It  being  then  the  intention  of  the  Legislature  to 
make  the  transaction  of  business  under  an  assumed 
name  unlawful,  unless  the  requirements  of  the  statute 
are  observed,  the  only  remaining  question  is,  does  the 
fact  that  the  Legislature  has  made  the  doing  of  a  thing 
unlawful,  prohibit  the  person  engaged  in  the  unlawful 
thing  from  maintaining  an  action  to  enforce  a  contract 
right  wholly  created  in  the  doing  of  this  unlawful  and 
forbidden  thing? 
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In  Fruin-Colnon  Contracting  Co.  v.  Chatterson,  146 
Ky.,  504y  a  question  so  similar  to  the  one  here  presented 
that  no  distinction  can  be  made  between  them  was  before 
the  courts  and  in  the  course  of  the  opinion  it  was  said: 
"The  statute  does  not  provide  that  contracts  entered  into 
before  it  has  been  complied  with  shall  be  void  or  non-en- 
forcible,  nor  does  it  use  any  language  in  reference  to 
the  contract;  but^  when  a  statute  makes  it  unlawful  to 
do  business  under  certain  conditions,  it  seems  to  neces- 
sarily and  logically  follow  that  the  doing  of  the  busi- 
ness under  the  prohibited  conditions  is  in  itself  unlaw- 
ful. When  the  doing  of  the  act  is  made  unlawful,  there 
is  no  reason  why  the  statoito  should  also  declare  that  con- 
tracts noade  in  violation  of  it  should  also  be  unlawful. 
When  the  law  prohibits  a  thing,  it  is  unlawful  to  do  it, 
and  the  courts  should  not  lend  their  aid  to  the  enforce- 
ment of  prohibited  contracts.  Courts  are  established 
to  ajfford  remedies  to  litigante  who  seek  relief  growing 
out  of  lawful  transactions,  and  not  to  aid  those  who 
would  invoke  their  assistance  to  enforce  contracts  made 
in  violation  of  law.  Their  chief  purpose  is  to  secure  the 
observance  of  laws  enacted  for  the  safety  and  protec- 
tion of  life  and  property,  and  the  general  well-being  of 
the  people,  and  it  would  be  a  startling  departure  from 
this  purpose  if  they  shoaild  also  give  relief  to  parties  who 
were  seeking  to  enforce  contracte  made  in  violation  of 
law.  Such  a  course  of  procedure  would  be  a  perversion 
of  justice  and  convert  the  courts  into  instruments  to  aid 
law-breakers  in  place  of  punishing  them.*' 

Again,  in  Oliver  Co.  v.  Louisville  Eealty  -Co.,  156 
Ky.,  628,  the  qoiestion  was  thoroughly  considered  and  the 
ruling  in  the  Chatterson  case  adopted  and  approved. 
And  it  seems  to  us  that  these  decisions  control  this  case. 

In  Cashin  v.  Pliter,  168  Mich.,  386,  28  A.  &  E.  Ann. 
Cases,  697,  the  Supreme  Court  of  Michigan  had  before 
it  a  question  in  all  respects  similar  to  the  one  here  in- 
volved. The  Michigan  statute  before  the  court  prohib- 
ited the  transaction  of  business  under  an  assumed  name 
or  any  other  than  the  real  name  of  the  individual  or 
owner  conducting  same,  xinless  a  certificate  was  filed 
such  as  is  provided  for  in  our  act.  It  does  not  appear 
from  the  opinion  that  the  act  expressly  made  it  unlaw- 
ful to  conduct  the  business  without  filing  the  required 
certificate,  but  it  did  make  the  violation  of  the  act  a  mis- 
demeanor punishable  by  fine  and  imprisonment. 

Digitized  by  VjOOQIC 


782  KENTUCKY  REPORTS.  [Vol.  162. 

It  further  appears  that  Cashin  and  certain  other  in- 
dividnals  were  doing  business  in  the  firm  name  of  Flint 
Constmction  &  Realty  Co.,  and  that  in  this  name  they 
entered  into  a  contract  with  Pliter  to  build  him  a  honse 
for  an  agreed  sum.  That  after  they  had  completed  the 
house  according  to  contract,  Pliter  refused  to  pay  a  bal- 
ance due,  whereupon  suit  was  brought  against  him.  His 
defense  was  that  the  plaintiffs  were  doing  business  in 
violation  of  the  statute,  and,  therefore,  could  not  re- 
cover. In  that  case,  as  in  this,  the  argument  was  made 
on  behalf  of  the  plaintiffs  that  the  act  was  a  penal  stat- 
ute, not  implying  or  intending  any  other  punishment  or 
loss  to  those  violating  it  than  that  expressly  provided 
by  the  fine  and  imprisonment  That  it  had  no  application 
in  a  case  where  the  defendant  knew  who  the  members 
of  the  concern  were  with  which  he  dealt,  and  that  as  they 
had  fully  performed  the  contract,  and  he  had  received 
the  benefits  thereof,  they  were  entitled  to  recover  the 
amount  sued  for.  But  the  court,  rejecting  this  view  and 
denying  a  recovery,  said  that  the  act  was  founded  on 
public  policy,  came  within  the  i)olice  i)Ower  of  the  State, 
and  was  intended  to  protect  the  public  from  imposition 
and  fraud.  That  the  labor  and  material  was  furnished 
under  an  illegal  contract  by  virtue  of  which  there  could 
be  no  recovery. 

The  case  of  Gay  v.  Seibold,  97  N.  Y.,  472,  49  Am. 
Rep.,  533,  is  relied  on  by  counsel  for  the  appellees  as 
taMng  a  different  view  of  this  question  from  that  an- 
nounced by  this  court  and  the  Michigan  court,  but  an 
examination  of  this  case  shows  that  the  court,  in  hold- 
ing a  contract  that  it  was  claimed  violated  a  statute  of 
New  York,  in  some  particulars  like  ours,  enforcible,  put 
its  decision  distinctly  on  the  ground  that  the  statute  was 
not  intended  to  be  applicable  to  a  state  of  case  such  as 
was  presented  to  the  court,  saying: 

''This  case  is  not,  therefore,  within  the  purpose  or 
intentioit  of  the  statute,  and  such  a  transaction  is  not  one 
of  the  mischiefs  sought  to  be  remedied  by  the  statute. 
Therefore,  although  this  transaction  should  be  held  to 
be  within  the  letter  of  the  statute,  it  is  clearly  not  within 
the  purpose  and  intention  of  the  statute,  and  hence  it  is 
outside  of  the  statute.  It  is  a  rule  peculiarly  applicable  to 
the  construction  of  penaL  statutes  that  a  thing  within  the 
letter  of  a  statute  is  not  within  the  statute  unless  within 
the  intention  thereof;  and  so,  too,  in  the  construction  of 
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remedial  statutes,  it  is  generally  held  that  a  thing  within 
the  intention  is  within  the  statute,  though  not  within  the 
letter.'' 

The  case  before  us,  however,  comes  not  only  directly 
within  the  letter,  but  directly  within  the  intention  of  the 
statute.  The  statute  was  intended  to  prohibit  exactly 
what  the  plaintiffs  were  doing,  unless  they  filed  the 
certificate  required.  The  Legislature  undoubtedly  had 
the  power  to  enact  this  statute  and  prescribe  a  penalty 
for  its  violation.  And  when  the  Legislature,  within  its 
authority,  enacts  a  law  making  it  a  punishable  offense 
to  do  certain  things,  it  may  be  considered  as  a  closed 
question  that  this  court  will  not  lend  such  aid  to  the  per- 
sons doing  the  prohibited  things  as  will  enable  them  to 
violate  the  law  with  impunity. 

It  is  probable  that  a  rule  like  this  may,  in  some  in- 
stances, work  a  hardship  by  permitting  one  person  to 
get  the  benefit  of  another  person's  labor,  service  or 
property  without  compensation.  But,  as  said  in  Oliver 
Co.  V.  Louisville  Eealty  Co,  supra,  *Hhe  fact  that  en- 
forcement of  the  statute  may  work  hardships  on  cor- 
porations that  fail  to  obey  it  cannot,  without  ignoring 
the  legislative  intent,  be  allowed  to  defeat  the  object 
sought  to  be  accomplished  by  the  enactment  of  the  law. 
Every  person  who  violates  the  law  puts  himself  in  the 
attitude  of  being  required  to  pay  the  penalty  for  the 
infraction;  but,  although  the  delinquency  may  subject 
him  to  punishments,  civil  or  criminal,  this  of  course  fur- 
nishes no  reason  why  the  statute  should  not  be  enforced. 
The  individual  who  violates  a  penal  statute  may  expect 
to  pay  the  penalty,  and  so  a  corporation  that  violates 
the  civil  features  of  a  statute  is  not  in  any  position  to 
complain  if  it,  too,  must  pay  the  penalty." 

Also,  in  Cashin  v.  Pliter,  supra,  the  court,  in  answer 
to  the  argument  that  the  defendants  should  be  estopped 
from  relying  on  the  statute  to  defeat  the  collection  of 
a  just  debt,  said:  **In  behalf  of  the  plaintiff  it  is  urged 
that,  the  contract  having  been  performed  and  labor  and 
material  having  been  furnished,  of  which  defendant  re- 
tains the  benefit,  recovery  can  be  had  therefor  under  the 
common  counts,  on  an  implied  promise  to  pay  for  the 
same  what  they  are  reasonably  worth.  But  they  were 
furnished  under  an  illegal  express  contract,  by  virtue 
of  which  there  can  be  no  recovery.  *  •  *  In  such  a 
case,  the  doctrine  of  estoppel  cannot  be  invoked  by  the 
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plaintiff;  but  the  law  leaves  the  parties  where  it  finds 
them  and  refuses  relief.  It  recognizes  the  defense  of 
illegality,  not  as  a  protection  to  the  defendant^  but  as  a 
disability  to  the  plaintiff.'' 

For  the  reasons  stated  the  judgment  is  reversed,  with 
directions  to  overrule  the  demurrer  and  for  prooeedings 
not  inconsistent  with  this  opinion. 


Walker,  et  aL  v.  Maddox. 

(Decided  February  16,  1915.) 
Appeal  from  Carter  Circuit  Court. 

1.  Deeds— CanceUation— Mental  Incapaclty—Eyidence.—In  an  action 
to  cancel  a  deed  because  of  the  mental  incapacity  of  the  grantors, 
evidence  examined,  and  held  that  the  grantors  had  sufficient 
mental  capacity  to  know  and  appreciate  the  effect  of  the  deed 
which  they  signed. 

2.  Deeds — Consideration — Support  of  Grantors—Violation  of  Agree- 
ment— Evidence. — ^Where  the  grantors  conveyed  to  their  daughter 
their  home  place,  the  consideration  being  that  the  daughter  should 
maintain  and  support  them  during  their  life,  held,  in  an  action 
by  >one  of  the  grantors  to  cancel  the  deed  because  the  grantee 
had  failed  to  carry  out  her  agreement,  that  the  grantee  had  not 
tailed  to  comply  with  her  agreement,  and  that  there  was  no  valid 
reason  to  cancel  the  deed. 

8.  Deeds — Trusts. — ^Where  a  husband  freely  and  voluntarily  unites 
with  his  wife  in  a  deed  conveying  certain  land  to  his  daughter 
in  consideration  of  support,  he  parts  with  all  Interest  in  the  land, 
and  is  not  entitled  to  have  a  trust  declared  in  his  favor  on  the 
ground  that,  though  the  deed  was  made  to  his  wife,  he  furnished 
the  money  to  pay  for  the  land. 

4.  Deeds — Consideration — Agreement  to  Support — ^Where  the  grantor 
executed  a  deed  in  consideration  of  the  grantee's  agreement  to 
support  and  maintain  him  during  his  natural  life,  and  he  volun- 
tarily  leaves  the  grantee's  home,  held,  that  an  allowance  of  |100 
to  him  while  living  away  from  the  grantee's  home  was  sufficient^ 
in  the  absence  of  such  mistreatment  on  the  part  of  the  grantee, 
or  such  friction  as  made  it  no  longer  agreeable  to  him  to  live 
there,  or  the  refusal  of  the  grantee  to  permit  him  to  live  there. 

G.  W.  B.  WOLFFORD  for  appellants. 

THEOBALD  &  THEOBADD  for  appeUee. 

Opinion  of  the  Court  by  William  Rogers   Ciay, 
Commissioner — ^Affirming. 
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On  June  10,  1909,  Gemina  Walker  and  her  husband, 
George  W.  Walker,  conveyed  to  Nancy  Maddox,  their 
daughter,  a  tract  of  land  in  Carter  county.  The  deed 
recites  that  the  consideration  is  $500  cash  and  an  agree- 
ment on  the  part  of  Nancy  Maddox  to  support  and  main- 
tain the  grantors  during  their  lives.  The  land  conveyed 
was  a  tract  of  land  that  had  been  conveyed  to  Gemina 
Walker  in  the  year  1874.  Nancy  Maddox  and  her  hus- 
band moved  on  the  premises  and  proceeded  to  carry 
out  their  agreement.  About  three  years  thereafter 
Gemina  Walker  died.  After  her  death  George  Walker 
was  persuaded  to  leave  the  hooise  of  his  daughter  and 
take  up  his  residence  with  his  son  William. 

This  action  was  brought  by  George  W.  Walker  and 
certain  of  his  children  to  have  a  trust  in  the  property 
declared  in  favor  of  George  W.  Walker,  because  he  had 
paid  for  the  land  with  his  money,  though  the  deed  was 
taken  in  his  wife's  name.  They  also  asked  that  the  deed 
be  canceled  because  of  the  incapacity  of  the  grantors  and 
because  of  the  failure  of  Nancy  Maddox  to  carry  out 
her  part  of  the  agreement  By  amended  petition  George 
W.  Walker  asked  that  an  allowance  be  made  to  him  for 
his  support  and  maintenance.  The  petition  of  the  plain- 
tiifs  other  than  George  W.  Walker  was  dismissed.  The 
only  relief  granted  George  W.  Walker  was  a  judgment 
directing  Nancy  Maddox  to  pay  him  at  the  rate  of  $100 
a  year  when  not  at  her  home,  the  allowance  to  cease  in 
the  event  he  returned.  From  that  judgment  this  appeal 
IS  prosecuted. 

The  evidence  conclusively  shows  that  both  Gtemina 
Walker  and  George  Walker  had  sufficient  mental  capac- 
ity to  know  and  appreciate  the  effect  of  the  deed  which 
they  signed.  The  contract  was  not  made  by  reason  of 
any  influence  which  Nancy  Maddox  exercised  over  her 
parents.  They  were  growing  old,  and  not  being  able  to 
do  the  work  that  they  had  formerly  done  and  to  look 
after  their  little  home  in  a  proper  manner,  asked  their 
daughter,  Nancy  Maddox,  to  come  and  live  with  and  take 
care  of  them.  In  consideration  of  these  attentions  they 
agreed  to  convey  their  home  to  her.  The  contract  was 
freely  and  voluntarily  entered  into  by  the  parties.  While 
the  deed  recites  a  cash  consideration  of  $500,  it  is  ad- 
mitted that  this  provision  was  inserted  in  the  deed  at 
the  suggestion  of  the  parties  and  of  the  scrivener,  merely 
for  the  purpose  of  giving  legal  effect  to  the  instrument 

Digitized  by  VjOOQIC 


786  KENTUCKY  REPORTS.  [Vol.  162, 

The  $500  was  not  a  part  of  the  consideration,  and  was 
not  intended  to  be  paid.  The  evidence  further  shows 
that  Gkmina  Walker  and  George  Walker  were  pleased 
with  the  arrangement.  For  the  three  years  that  they 
resided  with  Nancy  there  was  no  misunderstanding  or 
complaint.  It  was  only  when  Nancy  and  her  husband 
conveyed  the  land  in  controversy  to  her  brother  and  sis- 
ters, the  deed  to  take  effect  after  the  death  of  her  mother 
and  father,  that  any  misunderstanding  arose.  The  fric- 
tion resulted  from  the  displeasure  of  the  other  children 
of  George  W.  Walker  growing  out  of  the  fact  that  they 
were  not  included  in  the  conveyance  which  Nancy  Mad- 
dox  had  made.  Thereupon  George  Walker  went  to  live 
with  his  son  Willianu  George  Walker  gives  no  instances 
of  any  mistreatment  by  his  daughter.  He  simply  com- 
plains in  a  general  way  that  she  did  not  talk  to  him  as 
she  should.  Indeed,  tiie  evidence  shows  that  she  pro- 
vided for  his  needs  in  every  proper  way,  and  that  he  had 
no  reasonable  excuse  for  abandoning  her  home.  There 
was,  therefore,  no  valid  reason  why  tiie  deed  in  question 
should  have  been  canceled. 

It  is  unnecessary  to  consider  the  question  of  trust. 
It  is  sufiBcient  to  say  that  when  George  W.  Walker,  who 
had  the  mental  capacity  to  contract,  freely  and  volun- 
tarily and  for  a  valuable  consideration  united  with  his 
wife  in  the  deed  in  question,  whatever  interest  he  had 
in  the  property  passed  to  his  daughter  Nancy. 

The  chief  complaint  of  the  appellant  is  that  suitable 
provision  for  his  support  was  not  made  in  the  event 
that  he  remained  away  from  his  daughter's  home.  Fairly 
considered,  however,  the  contract  did  not  contemplate 
that  he  should  be  supported  elsewhere  than  at  his  daugh- 
ter's home.  The  circumstances  do  not  show  that  he  had 
any  reasonable  grounds  for  leaving  her  home.  The 
judgment  does  not  deny  him  the  right  to  return.  It 
gives  him  that  right,  and,  in  lieu  thereof,  an  allowance 
of  $100  a  year  in  the  event  that  he  elects  to  stay  else- 
where. This  is  not  a  case  where  the  grantee  was  at 
fault  or  the  friction  so  great  that  permanent  provision 
should  be  made  for  the  support  of  the  grantor  elsewhere 
than  at  the  grantee's  home.  It  is  a  case  where  the 
grantor  is  welcome  to  return  and  should  return.  The 
grantor  did  not  ask  that  the  case  be  referred  to  the 
master  conamissioner  to  determine  what  was  a  reason- 
able   sum    for    his    maintenance    and    support    if    he 
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lived  elsewhere.  The  grantor  did  not  himself  tes- 
tify as  to  what  would  be  a  reasonable  sum  undej: 
the  circumstances,  but  merely  claimed  that  he  had 
agreed  to  pay  his  son  $16  a  month  board  There 
being  no  request  for  a  reference  to  the  commis- 
sioner,  and  no  competent  evidence  tending  to  show  what 
would  be  a  reasonable  allowance  under  the  circumstances^ 
we  are  not  disposed  to  disturb  the  finding  of  the  chan- 
cellor, who  evidently  believed  and  had  reasonable  grounds 
to  believe  that  the  allowance  should  not  be  fixed  so  high 
as  to  make  it  an  inducement  to  others  to  persuade  their 
father  to  leave  his  daughter's  home,  where  she  had  the 
right  to  support  him,  and  where  it  was  his  duty  to  re- 
main, in  the  absence  of  such  mistreatment  or  of  such 
friction  that  made  it  no  longer  ^agreeable  to  him  to  live 
there. 

Judgment  affirmed. 


Burton  v.  Monticello  and  Bumside  Turnpike  Company. 

(Decided  February  17,  1915.) 
-Appeal  from  Wayne  Circuit  Court 

1.  Constitutional  Law — Section  61  of  Constitution. — ^The  purpose  of 
Section  51  of  the  Kentucky  Constitution*  which  provides  that 
no  law  enacted  by  the  General  Assembly  shaU  relate  to  more 
than  one  subject,  which  shall  be  expressed  in  the  title,  was  to 
enable  persons  reading  the  title  of  an  Act  to  get  a  general  idea 
of  what  the  Act  treated,  or  contained,  so  that  the  members  of 
the  Legislature  as  weU  as  the  public  interested  in  legislation 
could  rely  on  the  title  as  indicating  the  subject-matter  of  the 
Act,  and  to  assume  that  the  Act  contained  no  legislation  that 
was  not  embraced,  in  a  general  way,  by  the  subject  expressed  in 
the  UUe. 

2.  Constitutional  Law — Section  51  of  Constitution. — No  provision  of 
a  Statute  directly  or  indirectly  relating  to  the  subject  expressed 
in  the  title,  and  having  a  natural  connection  therewith,  and  not 
foreign  to  the  same,  should  be  deemed  within  the  inhibition  of 
Section  51  of  the  Constitution,  which  provides  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  moro  than  one  subject, 
which  shall  be  expressed  in  the  title. 

3.  Statutes — Sections  39  and  40,  Acts  1912,  p.  309 — ^Road  Bnglneer 
— Public  Roads. — Sections  39  and  40  relating  to  the  construction 
of  turnpikes  owned  by  individuals  or  corporations,  and  prescrib- 
ing the  tolls  to  be  charged  for  their  use,  and  constituting  a  part 
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of  the  Act  of  1912,  entitled  "An  Act  defining  public  roads— Pro- 
Tiding  for  their  establishment,  regulation  and  construction,  and 
use  and  maintenance — Creating  the  office  of  Road  Engineer,  and 
prescribing  the  duties  thereof'  (Acts  1912,  p.  309),  are  not  ger- 
mane to  the  subject-matter  contained  in  the  title,  and  are  un- 
constitutionaL 

A.  Statutes — Title — Constitutional  lAW.—When  a  subject  foreign  to 
the  title  is  introduced  into  the  body  of  an  Act,  if  it  is  so  separate 
and  distinct  from  the  remainder  of  the  subject-matter  of  the 
legislation  that  it  may  be  omitted  without  affecting  the  otherwise 
▼alid  portions,  the  unconstitutional  part  will  be  omitted,  and 
the  remainder  allowed  to  stand. 

S.  Turnpikes  and  Toll  Roads — ^Vehicles. — ^It  is  not  the  model  or 
the  name  of  a  vehicle  but  the  purpose  for  which  it  is  used  that 
fixes  its  toll  charge  for  using  a  turnpike  road  having  the  right 
to  charge  tolls. 

€«  Turnpikes  and  Toll  Roads — Statutes— Stage  Coaches— Automo- 
biles.— Under  a  statute  whi<^  prescribed  tolls  to  be  charged  for 
the  use  of  turnpikes  by  "vehicles,"  "pleasure  carriages  or  hackney 
coaches,"  "stage  coaches,"  and  "traction  or  other  engines,"  but 
failed  to  fix  a  charge  for  automobiles  using  the  turnpike,  automo- 
biles will  be  classed  as  "stage  coaches,"  where  they  are  used 
by  a  stage  coach  line  in  the  place  of  stage  coaches. 

7.  Statutes — Turnpikes  and  Toll  Roads — ^ToUs — Vehicles. — Under  a 
statute  prescribing  tolls  to  be  charged  for  the  use  of  turnpike 
roads,  and  exempting  certain  specified  vehicles  from  tolls,  it  is 
not  to  be  presumed  that  the  Legislature  intended  to  exempt  from 
tolls  a  new  type  of  vehicle,  having  a  new  name,  but  performing 
the  same  service  that  was  formerly  rendered  by  a  vehicle  named 
in  the  statute. 

WESLEY  &  BROWN,  J.  M.  KENNIEDY  and  DUNCAN  &  BELL 
for  appellant. 

O.  H.  WADDLE  &  SONS  and    HARRISON    ft     HARRISON    for 
appellee. 

Opinion  op  the  Court  by  Chief  Justice  Miller — 
Affirming. 

The  appellee,  the  Monticello  and  Burnside  Turnpike 
Company,  is  a  corporation  created  in  1881,  by  an  Act  of 
the  General  Assembly,  which  authorized  it  to  construct 
and  maintain  a  turnpike  road  from  Monticello,  Ken- 
tucky, to  Burnside,  Kentucky,  a  distance  of  20  miles. 
Said  road  was  constructed  and  tollgates  placed  thereon 
at  intervals  of  five  miles,  at  which  tolls  were  collected  in 
accordance  with  schedules  established  by  law.  For  sev- 
eral years  before  ^he  institution  of  this  action  the  ap- 
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pellant^  Burton,  was  engaged  in  operating  and  running 
stage  coaches  and  other  vehicles  on  appellee's  road,  on 
which  he  carried  the  United  States  mails,  express,  and 
passengers  for  hire.  He  paid  the  tolls  upon  his  stage 
coaches^  as  the  law  prescribed,  but  under  protest 

Between  June  18th,  1912,  and  January  31st,  1914,  ap- 
pellant paid  in  tolls  for  the  oise  of  appellee's  turnpike 
road  the  sum  of  $3,359.51,  of  which  amount  $1,939.09  rep- 
resented tolls  paid  on  automobiles. 

During  the  period  mentioned  appellee's  turnpike  was 
less  than  ten  feet  wide,  and,  according  to  the  allegations 
of  the  petition,  it  did  not  have  a  smooth  road-bed,  and 
was  neither  well  ditched  nor  drained,  as  required  by  the 
Act  of  1912. 

In  March,  1914,  Burton  brought  this  action  to  recover 
said  sum  of  $3,359.51  from  the  turnpike  company  upon 
the  ground  that,  during  said  period  between  June  18th, 
1912,  and  January  31st,  1914,  said  turnpike  and  each 
section  thereof  was  less  than  ten  feet  wide;  it  did  not 
have  a  smooth  road-bed;  and  was  neither  well  ditched 
nor  well  drained. 

The  trial  court  having  sustained  a  demurrer  to  the 
petition,  the  plaintiff.  Burton,  appeals.  Several  grounds 
were  relied  upon  to  defeat  the  action;  but,  under  our 
view  of  the  case,  it  will  be  sufficient  to  consider  the  sin- 
gle question,  whether  the  Act  of  1912  violates  Section 
51  of  the  Constitution  of  Kentucky. 

That  section  reads,  in  part,  as  follows : 

**No  law  enacted  by  the  General  Assembly  shall  re- 
late to  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title." 

The  title  of  the  Act  approved  March  18th,  1912,  un- 
der which  this  suit  was  brought,  reads  as  follows : 

*'An  Act  defining  Public  Roads — ^providing  for  their 
establishment,  regulation  and  construction  and  use  and 
maintenance — creating  the  office  of  Road  Engineer,  and 
prescribing  the  duties  thereof."    Acts  1912,  p.  309. 

The  first  section  of  said  Act  defines  public  roads  as 
follows : 

"All  public  roads  on  which  the  several  county  courts 
have  heretofore  appointed  surveyors  to  work  the  same, 
and  allotted  hands  therefor,  which  have  not  been  vacated 
according  to  law,  are  hereby  declared  public  roads,  with- 
out regard  to  any  informality  in  the  orders  of  the  county 
court  by  which  they  were  established.    A  public  road 
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shall  be  deemed  to  include  necessary  culverts,  sluices, 
drains,  ditches,  waterways,  embankments,  retaining 
walls,  and  all  bridges  having  a  span  of  five  feet  or  less.'' 

Sections  2  to  35,  inclusive,  of  said  Act  relate  to  the 
construction,  acquiring,  management,  and  protection  of 
the  public  roads  of  the  county. 

Section  36  reads  as  follows : 

**No  tolls  other  than  for  the  maintenance  of  such  road 
or  bridge  shall  be  charged  or  collected  for  traveling  upon 
any  of  the  public  roads  or  over  any  of  the  public  bridges 
of  this  State  except  those  which  are  now  collecting  such 
tolls  according  to  the  laws  of  this  State.'' 

Sections  39  and  40,  which  relate  to  tolls  to  be  col- 
lected for  the  use  of  turnpikes  owned  by  individuals  or 
corporations,  and  imder  which  this  action  is  brought, 
read  as  follows : 

*'0n  all  turnpikes  now  owned,  wholly  or  in  part,  by 
individuals  or  corporations  in  this  State,  tolls  not  ex- 
ceeding the  following  rates  may  be  received  in  every 
section  of  five  miles  which  has  been  completed,  to-wit: 
For  a  single  horse,  mare,  gelding,  mule  or  jennet,  in  ad- 
dition, one  cent,  if  the  same  be  not  hitched  to  any  ve- 
hicle ;  for  twenty  sheep  or  hogs,  five  cents ;  and  for  twenty 
cattle,  ten  cents,  and  so  on  in  proportion  for  a  greater 
or  less  number;  for  a  riding  carriage,  whether  two  or 
four  wheeled,  if  the  road  be  a  macadamized  road  or  a 
brick  road  or  some  other  permanently  improved  road, 
ten  cents ;  but  if  not  macadamized  or  not  a  brick  road  or 
other  permanently  improved  road,  five  cents;  and  for 
a  cart  or  wagon,  if  the  tires  of  the  wheels  are  less  than 
foiuT  inches  wide,  three  cents  for  each  animal  drawing 
it;  for  automobiles,  fifteen  cents;  and  for  motorcycles, 
ten  cents;  and  for  motor  driven  vehicles,  fifteen  cents. 
For  a  fractional  part  of  a  section,  tolls  may  be  received 
bearing  the  same  proportion  to  the  tolls  for  a  full  sec- 
tion that  the  said  fractional  part  bears  such  full  section. 
Provided,  That  when  the  toll  from  the  fractional  part 
would  be  less  than  one  cent  they  may  charge  and  receive 
one  cent.  Provided,  further.  That  all  coaches,  carriages, 
vehicles  and  horses  used  by  persons  going  to  and  from 
divine  worship,  funerals,  schools  and  grist  mills  for  the 
purpose  of  having  grinding  done,  shall  be  exempt  from 
tolls." 

**  Section  40.  The  said  tolls  may  be  demanded  and 
collected  of  every  person  passing  the  toUgate,  whether 
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he  shall  have  traveled  the  whole  or  only  a  part  of  the 
section  or  fractional  part.  Provided,  That  the  said  toll 
road  or  turnpike  shall  be  made  so  as  to  conform  to  the 
following  specifications:  All  roads  or  turnpikes  shall 
have  a^mooth  road-bed  of  not  less  than  ten  feet  in  width, 
exclusive  of  ditches,  and  shall  be  well  side  ditched  and 
drained.  All  cross-drains  shall  be  underdrained  or  rip- 
rapped  when  necessary.  All  running  streams  requiring 
bridges  of  fifty  feet  in  length  or  less,  and  such  others  as 
the  fiscal  court  of  the  county  may  direct,  shall  have  a 
bridge  or  culvert  across  same  sufficiently  strong  and 
sufficiently  wide  to  insure  safe  passage  to  all  kinds  of 
vehicles.  Provided,  further.  That  no  toll  shall  be  col- 
lected unless  such  toll  road  or  turnpike  be  constructed 
in  accordance  with  this  section.^' 

Section  48  creates  the  office  of  County  Road  Engineer, 
while  Section  52  provides  that  the  Coomty  Boad  En- 
gineer **  shall  have  general  charge  of  all  public  roads 
and  bridges  within  his  county,  excepting  turnpikes  or 
bridges  owned  by  or  maintained  wholly  by  some  citizen 
or  company.'' 

All  told,  the  Act  contams  97  sections^  but,  for  the  pur- 
poses of  this  case,  it  is  unnecessary  to  give  any  further 
enumerations  or  provisions  thereof,  since  the  invalidity 
of  Sections  39  and  40,  under  which  this  suit  is  brought, 
is  decisive  of  the  case. 

It  will  be  remembered  that  the  title  of  the  Act  de- 
scribes it  as  **An  Act  defining  public  roads — ^providing 
for  their  establishment,  regulation,  construction  and  use 
and  maintenance— creating  the  office  of  Eoad  Engineer 
and  prescribing  the  duties  thereof.''  In  short,  the  title 
speaks  solely  of  public  roads  and  county  road  engineers ; 
it  does  not  even  refer  to  anything  else. 

While  the  many  sections  of  the  Act  which  treat  of 
public  roads  and  county  road  engineers  are  germane 
to  the  subject  matter  of  the  title,  it  is  plain  beyond  ques- 
tion that  Sections  39  and  40,  which  relate  to  the  coUec- 
\tion  of  tolls  upon  turnpikes,  individually  owned,  and 
prescribe  the  specifications  for  such  turnpikes,  have  not 
the  remotest  connection  with  the  subjects^  mentioned  in 
the  titie  of  the  Act.  There  is  not  a  word  in  the  title  from 
which  any  person  could  infer  that  the  Act  contained  the 
subject  matter  of  Sections  39  and  40,  relating  to  the  con- 
struction of  turnpikes  owned  by  individuals  and  corpora- 
tions, and  the  tolls  to  be  charged  for  their  use. 
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In  Hyser  v.  Commonwealth,  116  Ky.,  410,  it  was  said : 

^'This  court  has  repeatedly  announced,  in  effect,  that 
no  provision  of  a  statute  directly  or  indirectly  relating 
to  the  subject  expressed  in  the  title,  having  a  natural 
connection  therewith,  and  not  foreign  to  the  same,  should 
be  deemed  within  the  inhibition  of  Section  51  of  the  Con- 
stitution.'' 

This  broad,  liberal  rule  was  approved  in  the  early 
leading  case  of  Phillips  v.  Cincinnati  &  Covington  Bridge 
Co.,  2  Met,  219;  and  again  in  Collins  v.  Henderson,  11 
Bush,  74 ;  Hoke  v.  Commonwealth,  79  Ky.,  567 ;  Common- 
wealth V.  Bailey,  81  Ky.,  395 ;  Burnside  v.  Lincoln  County 
Court,  86  Ky.,  423;  Conley  v.  -Commonwealth,  98  Ky., 
125;  and  Eastern  Kentucky  Coal  Lands  Corporation  v. 
Commonwealth,  127  Ky.,  667. 

In  recognizing  this  rule,  however,  this  court,  in 
Thompson  v.  Commonwealth,  159  Ky.,  12,  furtiier  said: 

''But  in  no  instance  has  this  rule  been  extended  so 
as  to  legalize  legislation  that  departs  so  radically  from 
the  title  of  the  Act  as  do  the  sections  here  under  consid- 
eration. Here  the  title  of  the  Act  limited  the  scope  of 
the  legislation  to  the  appropriation  of  money  for  the 
benefit  of  the  Houses  of  Reform,  and  this  limitation  in 
the  title  reasonably  and  naturally  conveyed  the  meaning 
that  the  body  of  the  Act  was  confined  to  the  appropria- 
tion of  money  and  no  other  subject. 

''The  purpose  of  the  constitutional  provision  was  to 
enable  persons  reading  the  title  of  an  Act  to  get  a  general 
idea  of  what  the  Act  treated  of  or  contained,  and  it  has 
come  to  be  a  recognized  legislative  practice  for  members 
and  others  interested  in  legislation  to  read  the  title  of  Acts 
and  gather  therefrom,  in  a  general  way  at  least,  the  sub- 
ject matter  of  the  Act,  and  under  the  authority  of  this 
constitutional  provision  members  of  the  Legislature,  as 
well  as  the  public  interested  in  legislation,  have  the  right 
to  rely  on  the  title  as  indicating  the  subject  matter  of 
the  Act,  and  to  assume  that  the  Act  contains  no  legisla- 
tion that  is  not  embraced  in  a  general  way  by  the  sub- 
ject expressed  in  the  title.  But,  if  it  were  allowable  to 
insert  sections  in  an  Act  entirely  foreign  to  the  scope 
of  the  legislation  as  expressed  in  the  title,  the  purpose 
of  the  Constitution  would  be  entirely  defeated  and  much 
legislation  would  be  enacted  that  the  members  would 
not  have  approved  had  they  known  that  it  was  contained 
in  the  Act.^' 
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See  also  Henderson  Bridge  Company  v.  Alves,  122 
Ky.,  46;  Board  of  Trustees  v.  Tate,  155  Ky.,  296.  Sec- 
tions 39  and  40,  supra,  not  only  have  no  natural  oonneo- 
tion  with  the  subjects  expressed  in  the  title,  but  they  are 
entirely  foreign  thereto,  and  consequently  violate  Sec- 
tion 51  of  the  Constitution. 

2.  But  in  holding  Sections  39  and  40  invalid  for  the 
reason  above  stated,  we  must  not  be  understood  to  mean 
that  the  other  sections  of  the  Act,  which  are  germane  to 
the  subject  matter  of  the  title,  are  invalid.  It  is  man- 
ifest that  Sections  39  and  40  can  be  eliminated  from  the 
Act  without  interfering  with  or  affecting  in  any  manner 
the  subject  matter  of  the  germane  sections,  and  whenever 
this  can  be  done  so  as  to  leave  a  complete  statute,  the 
statute  thus  expurgated  will  be  treated  as  constitutional. 

This  rule  was  announced  in  Wiemer  v.  Conmiission- 
ers  of  the  Sinking  Fund  of  Louisville,  124  Ky.,  377,  as 
f  oUows : 

**When  a  subject  foreign  to  the  title  is  introduced 
into  the  body  of  an  Act,  if  it  is  so  separate  and  distinct 
from  the  remainder  of  the  subject  matter  of  the  legisla- 
tion that  it  may  be  omitted  without  affecting  the  other- 
wise valid  portions,  then  the  unconstitutional  part  will 
be  omitted  and  the  remainder  allowed  to  stand.  *' 

Jones  V.  Thompson,  12  Bush,  394;  Fuqua  v.  Mullins, 
13  Bush,  667;  Brown  v.  Moss,  126  Ky.,  833;  Thompson 
V.  Commonwealth,  159  Ky.,  11,  are  to  the  same  effect. 

3.  Section  39  of  the  Act  of  1912  was,  however,  the 
first  legislative  recognition,  in  specific  terms,  authorizing 
turnpike  companies  to  collect  tolls  for  the  use  of  turn- 
pikes by  automobiles;  and  appellant  contends  that  if 
Section  39  is  invalid,  then  there  is  no  law  under  which 
appellee  could  legally  have  collected  the  $1,139.09,  wMch 
appellant  paid  as  tolls  upon  automobiles. 

Section  39,  supra,  being  invalid,  appellee's  right  to 
charge  and  collect  tolls  was  governed  by  Section  4724  of 
the  Kentucky  Statutes,  which  fixed  the  tolls,  in  part,  as 
follows :  "For  each  vehicle  drawn  by  one  horse  or  mule,  10 
cents;  for  each  vehicle  drawn  by  two  horses,  mules,  or 
oxen,  20  cents;  for  each  pleasure  carriage  or  hacbiey 
coach  drawn  by  three  horses  or  mules,  25  cents ;  for  same 
when  drawn  by  four  horses  or  mules,  30  cents;  for  each 
stage  coach  having  seats  within  for  six  passengers,  35 
cents ;  for  same  for  nine  passengers,  55  cents ;  for  same 
for  twelve  passengers,  75  cents,  and  2  oents  in  addition 
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for  every  passenger  over  four ;  for  each,  traction  or  other 
engine,  $1.00/^ 

The  appellant's  automobiles  were  used  in  the  place 
of  stage  coaches,  and  served  the  same  purpose  as  stage 
coaches. 

Appellant  insists,  however,  that  an  automobile  oper- 
ated for  hire,  is  neither  a  '*  pleasure  carriage  nor  haclmejr 
coach  drawn  by  horses  or  mules,'*  a  *' stage  coach,"  a 
** vehicle  drawn  by  horses,  mules  or  oxen,"  or  a  "trac- 
tion or  other  engine;"  and  that  no  charge  can  be  made 
for  an  automobile. 

But  should  the  fact  that  automobiles  were  unknown 
by  that  name  when  Section  4724,  supra,  was  enacted,  ex- 
empt them  from  the  payment  of  tolls!    We  think  not 

In  Burton  v.  Monticello  &  Burnside  Turnpike  Co.,  33 
Ky.  L.  R.,  85,  109  S.  W.,  319,  which  was  an  action  by 
this  appellant  to  recover  tolls  from  the  appellee,  the 
court  said: 

**The  statute  recognizes  a  distinction  between  pleas- 
ure coaches  or  hackney  coaches  on  one  hand  and  stage 
coaches  on  the  otiier.  A  hackney  coach  is  a  coach  which 
is  hired  out;  a  stage  coach  is  one  which  is  used  by  tiie 
owner  to  carry  passengers  from  one  point  to  another. 
A  stage  coach  is  not  hired  out  It  remains  in  the  pos- 
session of  the  owner.  Under  the  agreed  facts,  appel- 
lant's vehicles  were  stage  coaches  and  were  properly 
charged  tolls  as  such.  They  were  used  for  the  carrying 
of  passengers,  express  matter,  and  the  mails  between 
Burnside  and  Monticello." 

In  will  be  noticed  that  the  court  held  it  was  not  the 
model  or  the  name  of  the  vehicle,  but  the  purpose  for 
which  it  was  used,  that  fixed  its  toll  charge. 

We  see  no  serious  difficulty  in  applying  Section  4724, 
supra,  to  the  case  of  automobiles  using  a  turnpike,  al- 
though automobiles  are  not  named  therein.  Certainly 
the  Legislature  did  not  intend  to  exempt  from  tolls  one 
of  the  most  destructive  of  all  vehicles  used  upon  the 
turnpikes  of  the  State. 

In  38  Cyc,  397,  it  is  said: 

** Where  a  different  rate  of  toll  is  chargeable  on  dif- 
ferent classes  of  vehicles,  such  as  wagons,  hackney 
coaches,  and  pleasure  coaches,  the  class  in  which  a  con- 
veyance belongs  is  to  be  determined  by  the  meaning  of 
the  vehicle  named,  and  where  a  conveyance  is  within 
both  a  general  and  a  specific  class,  it  is  deemed,  for  the 

Digitized  by  VjOOQIC 


Burton  v.  M.  &  B.  Turnpike  Co.  795 

purpose  of  toll,  to  be  within  the  specific  class.  In  this 
oonnection  the  words  *  pleasure  carriage'  are  broad 
enough  to  include  any  vehicle  used  for  the  carriage  of 
passengers,  such  as  an  automobile. ''  See  Scranton  v. 
Laurel  Run  Turnpike  Co.,  225  Pa,  St,  82. 

In  Proctor  v.  Crozier  &  Marshall,  6  B.  Mon.,  268, 
it  was  held  that  a  stage  coach  properly  falls  in  the  grade 
of  pleasure  carriages,  for  the  purpose  of  collecting  toUs 
under  a  statute  that  did  not  provide  for  rates  on  stage 
ooachesy  the  court  saying: 

**But,  waiving  this  view  of  the  subject,  we  are  satis- 
fied that  the  Legislature,  by  the  latter  act>  never  could 
have  intended  otherwise  than  that  stage  coaches,  as  well 
as  ail  other  vehicles,  should  be  liable  to  pay  tolls.  This 
is  a  State  road,  made  at  the  expense  of  the  State,  and 
why  should  stage  coaches  employed  in  carrying  the 
United  States  mail  be  exempt  from  the  payment  of  tolls! 
The  road  would  be  cut  up  and  worn  by  its  travel  as  much 
as  by  the  travel  of  most  of  the  other  vehicles,  and  the 
United  States,  if,  instead  of  her  own  postroads,  uses  the 
roads  furnished  at  the  cost  and  expense  of  the  State, 
she  is  able  to  pay,  and  should  be  made  liable  to  pay,  the 
same  rates  of  toll  as  our  own  citizens  are  required  to 
pay,  as  was  decided  by  this  court  in  the  case  of  Dickey 
V.  Maysville  and  Lexington  Turnpike  Bead  Company,  7 
Dana,  113.'' 

Section  4724,  supra,  fixes  a  toll  of  25  cents  for  each 
** pleasure  carriage  drawn  by  two  horses,**  and  a  toll  of 
30  cents  for  each  "pleasure  carriage  drawn  by  four 
horses.'*  Can  it  be  said  that  no  toll  could  be  charged 
for  a  pleasure  carriage  drawn  by  three  horses!  Clearly 
not.  But,  as  above  pointed  out^  the  statute  provides  a 
toll  for  each  stage  coach,  and  under  the  authorities 
above  cited,  we  think  it  is  dear  that  an  anitomobile  used 
in  the  place  of  a  stage  coach  for  the  carriage  of  the  mails, 
freight  or  passengers,  is  a  stage  coaoh  within  the  mean- 
ing of  the  statute.  To  hold  otherwise  would  be  giving 
the  statute  a  strained  construction,  and  one  never  con- 
templated by  the  Legislature. 

Under  this  view  of  the  statute  it  becomes  unnecessary 
to  discuss  the  contention  of  appellee  that  the  provision 
allowing  a  toll  of  $1.00  "for  each  traction  or  other  en- 
gine'' may  be  made  to  cover  the  case. 
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Sections  39  and  40  of  the  Act  of  1912,  being  invalid, 
and  Section  4724  of  the  Kentucky  Statutes  being  broad 
enough  to  authorize  the  collection  of  tolls  upon  automo- 
biles, it  follows  that  the  circuit  court  properly  sustained 
the  demurrer  to  the  petition. 

Judgment  affirmed. 


Th<Hrnton,  et  aL  v.  White,  et  aL 

(Decided  February  17,  1915.) 
Appeal  from  Marion  Circuit  Court. 

1.  Schools  and  School  Districts — ^Tazes — ^Apportionment  Between 
White  and  Colored  Schools. — ^Where  taxes  are  levied  by  a  graded 
white  common  school  district  upon  the  property  of  a  railroad  or 
bridge  company  within  such  district,  they,  when  collected,  must 
be  apportioned  between  it  and  any  graded  common  school  for 
colored  pupils  having  the  same  boundary  as  the  white  district, 
as  provided  for  in  Section  4101  Kentucky  Statutes. 

2.  Schools  and  School  Districts — ^Trustees  of  Graded  Common  Schools 
— Expenditures. — ^The  trustees  of  a  graded  common  school  dis- 
trict are  restricted  in  the  expenditure  of  the  public  moneys  com- 
ing to  them,  to  such  purposes  only  as  are  authorized  by  the  laws 
governing  the  management  and  control  of  the  schools. 

3.  Schools  and  School  Districts — Truant  Officer — ^Payment  of  Salary. 
— ^A  graded  white  school  district  having  the  same  boundary  as  a 
graded  colored  school  district,  can  not  employ  a  truant  officer 
and  require  the  colored  district  to  pay  any  part  of  his  salary, 
although  he  may  have  performed  service  for  both  the  white  and 
colored  school. 

H.  S.  Mcelroy  for  appellants. 

C.  C.  BOLDRICK  and  W.  H.  SPRAGENS  for  appellees. 

Opinion  of  the  Court  by  Judge  Hurt — ^AflSrming. 

It  is  gathered  from  the  pleadings  in  this  case  that 
the  city  of  Lebanon,  which  is  a  city  of  the  fourth  class, 
had  organized  a  system  of  graded  free  common  schools 
for  the  education  of  white  and  colored  children  resident 
in  the  city,  and  which  had  been  organized  in  accordance 
with  Section  3588  of  Kentucky  Statutes.  It  is  not  clear 
from  the  pleadings  as  to  whether  or  not  the  city  coun- 
cil, after  the  enactment  of  Section  3588a  of  Kentucky 
Statutes,  by  ordinances,  adopted  by  the  general  council 
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of  the  city,  organized  a  graded  free  common  school  for 
the  white  pupils  and  a  graded  free  colored  school  for  the 
colored  pupils,  as  it  is  provided  that  it  may  do  by  Sec- 
tion 3588a.  The  petition,  however,  describes  the  ap- 
pellees as  the  board  of  trustees  of  the  graded  free  com- 
mon school  for  colored  pupils,  and  the  appellants  as  the 
board  of  trustees  for  the  graded  free  common  school  for 
white  pupils,  and  that  the  boundaries  for  the  two  dis- 
tricts are  the  same,  and  that  they  are  the  same  as  the 
limits  of  the  city.  These  allegations  are  not  controverted 
by  the  answer,  and  there  being  no  provision  of  the  statute 
authorizing  the  existence  of  such  a  state  of  facts  except 
Section  3588a,  supra,  we  presume  that  the  city  council,  in 
accordance  with  and  by  virtue  of  the  provisions  of  that 
statute,  organized  the  two  school  districts.  The  ordi- 
nances by  which  the  two  districts  were  established,  al- 
though referred  to  in  the  answer,  and  made  a  part  of  it, 
are  not  copied  into  the  record. 

Section  3596  of  the  Kentucky  Statutes,  and  which 
is  a  part  of  the  charter  of  the  cities  of  the  fourth  class, 
provides  that  the  board  of  education  in  cities  of  the 
fourth  class  shall  provide  and  maintain  a  building  and 
teachers  for  schools  for  the  black  pupils,  but  it  seems 
that  under  that  section  the  board  of  education,  who  has 
charge  of  schools  in  cities  of  the  fourth  class,  and  pro- 
vided for  by  Section  3588,  supra,  is  the  authority  which 
must  control  and  manage  such  schools,  unless  the  city 
council  has  provided  for  a  graded  free  common  school 
for  white  persons  and  a  graded  free  common  school  for 
colored  persons,  as  provided  for  in  Section  3588a,  supra, 
in  which  event  each  of  the  said  schools  passes  into  the 
control  and  management  of  a  board  of  trustees  provided 
for  in  said  statute,  and  the  board  of  education  provided 
for  in  Section  3588  no  longer  has  control  of  such  schools, 
if  it  continues  to  exist,  because  3588a  provides  that 
a  system  of  schools  may  be  provided  for,  as  permitted 
by  that  section,  and  that  each  school  shall  be  governed 
and  controlled  by  a  board  of  six  trustees,  elected  or  ap- 
pointed, as  now  provided  by  general  law,  for  the  govern- 
ment of  graded  tree  white  and  colored  schools.  Said 
section,  further,  provides  that  each  of  the  schools  shall 
be  maintained  by  its  pro  rata  share  of  the  State  school 
fund,  which  shall  be  paid  direct  to  the  trustees  or  their 
treasurer,  and  that  the  city  council  shall,  by  its  ordi- 
nances, prescribe  the  maximum  rate  of  taxation  which 
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may  be  levied  for  the  white  school  upon  the  polls  and 
property  of  white  persons  and  corporations  within  the 
city,  and  by  the  colored  board  of  trustees  upon  the  polls 
and  property  of  colored  persons  within  the  city.  The 
statute  also  provides  that  the  taxes  raised  from  the  polls 
or  property  of  any  white  person  or  corporation  shall  not 
be  used  for  the  support  of  the  graded  free  common  school 
for  colored  pupils,  nor  the  tax  raised  from  the  polls  or 
property  of  the  colored  people  shall  not  be  used 
for  the  maintenance  of  the  white  school.  This 
statute  further  provides  that  after  the  system  of  graded 
free  white  and  colored  conmion  schools  has  been  estab- 
lished, as  provided  by  that  statute,  they  shall  be  man- 
aged, maintained,  and  controlled  as  provided  for  by  the 
general  law  for  the  control,  management,  and  mainte- 
nance of  graded  schools. 

The  pleadings  show  that  for  the  years  1909,  1910, 
1911, 1912,  and  1913,  a  tax  for  school  purposes  was  levied 
upon  the  property  of  persons  and  corporations  situated 
within  the  boundaries  of  the  school  districts  and  the 
city,  and  was  collected  and  all  of  it  paid  to  the  appel- 
lants as  the  board  of  trustees  for  the  graded  free  white 
common  school.  It  does  not  appear  what  authority  levied 
the  taxes,  but  we  presume  it  was  done  by  appellants, 
and  within  the  authority  given  it  by  the  city  council  by 
ordinances  fixing  the  maximum  rate  of  taxation,  which 
it  was*  autiiorized  to  levy  and  collect  as  provided  for  by 
Section  3588a,  supra.  Included  in  the  tax  upon  corpora- 
tions was  a  tax  for  each  of  these  years  levied  upon  and 
collected  from  the  property  of  the  Louisville  &  Nashville 
Railroad  Company,  two  branches  of  which  extend  into 
and  through  the  districts,  one  of  which  is  the  Louisville 
&  Knoxville  branch,  and  the  other  called  the  Cumberland 
&  Ohio  branch  of  the  Louisville  &  Nashville  system. 

The  appellees,  as  the  board  of  trustees  for  the  graded 
free  common  school  for  colored  pupils,  brought  this  suit 
against  the  appellants,  as  the  board  of  trustees  of  the 
graded  free  common  sdiool  for  white  pupils,  and  against 
the  Louisville  &  Nashville  Eailroad  Company  to  recover 
such  a  proportion  of  the  taxes  collected  from  the  com- 
pany as  the  colored  pupils  in  the  city  bear  to  the  entire 
number  of  pupils  in  the  district  within  the  school  age. 
The  appellants,  by  answer,  controverted  the  legal  right 
of  appellees  to  receive  any  part  of  these  taxes,  and  like- 
wise alleged  that  for  those  years  it  had  employed  a  truant 
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officer  who  did  services  for  both  schools,  alike,  and  for 
whose  services  it  was  required  to  pay,  and  asked  to  have 
set  off  against  any  recovery  which  appellees  might  make 
against  it  such  an  amount  of  the  total  sum  paid  to  this 
truant  officer  in  the  proportion  that  the  number  of  col- 
ored children  in  the  districts  bears  to  the  number  of  all 
pupil  children  in  the  districts.  The  Louisville  &  Nash- 
ville Bailroad  Company  filed  an  answer  denying  tiie  right 
of  appellees  to  recover,  and  alleging  that  it  had  paid  the 
taxes  to  the  city  of  Lebanon,  and  made  its  answer  a 
cross-petition  against  the  appellants  and  the  city  of  Leb- 
anon, and  asked  that,  in  the  event  there  should  be  any  re- 
covery by  appellees  against  it,  that  it  have  a  judgment 
for  a  like  sum  against  appellants  and  the  city  of  Leba- 
non, upon  the  ground  that  it  had  paid  the  taxes  to  the 
city  under  a  mistake  of  law  and  of  fact. 

The  appellants  filed  a  special  demurrer  to  the  petition 
of  the  appellees,  insistmg  that  there  was  a  defect  of 
parties  plaintiff,  in  that  the  suit  was  not  brought  in 
the  name  of  the  Commonwealth  for  the  use  and  benefit 
of  the  appellees,  and  that  there  was  a  defect  of  parties 
defendants,  in  that  the  city  of  Lebanon  was  not  made 
a  party  defendant.  The  appellants  also  filed  a  general 
demurrer  to  the  petition.  The  Louisville  &  Nashville 
Bailroad  Company  filed  a  general  demurrer  to  the 
petition,  and  the  city  of  Lebanon  filed  a  general  demurrer 
to  the  cross-petition  of  the  railroad  company.  Upon  a 
hearing  the  court  overruled  the  demurrers  filed  by  the 
appellants,  but  the  demurrer  of  the  railroad  company 
seems  not  to  have  been  passed  upon,  neither  was  the  de- 
murrer of  the  city  of  Lebanon  to  the  cross-petition  of 
the  railroad  company  passed  upon.  The  appellees  de- 
murred generally  to  the  answer  of  the  appellants  and 
also  to  the  answer  of  the  railroad  company.  The  court 
sustained  the  demurrer  to  the  answer  of  appellants,  but 
the  one  to  the  answer  of  the  railroad  company  was  not 
passed  upon  nor  disposed  of. 

The  appellants  failing  to  plead  further,  the  court 
rendered  judgment  against  them  for  the  amounts  sued 
for,  proper  objections  were  made  and  exceptions  taken 
by  the  appellants  to  the  judgments  of  the  court. 

The  appellants  complain  of  the  action  of  the  court  in 
overruling  tiieir  demurrers  to  the  petition,  and  likewise 
sustaining  the  demurrer  to  their  answer,  and  they  appeal 
to  this  court. 
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Section  4470,  Kentucky  Statutes,  provides  that  the 
trustees  of  a  graded  common  school  may  sue  and  be  sued 
in  the  name  of  the  board  of  trustees  for  the  district,  and 
a  suit  in  the  name  of  certain  persons  as  the  trustees  of 
a  graded  free  common  school  district  is  a  substantial 
compliance  with  the  statute,  and  it  does  not  appear  that 
the  city  of  Lebanon  has  any  interest  in  the  controversy, 
and  for  tiiese  reasons  the  special  demurrer  of  appellants 
does  not  seem  to  have  been  well  taken. 

The  demurrer  of  appellants  to  the  petition  will  de- 
termine the  right  of  the  appellees  to  recover  of  appel- 
lants the  portion  of  the  taxes  collected  from  the  railroad 
sued  for.    Section  4101,  Kentucky  Statutes,  is  as  follows : 

**The  provisions  of  this  law  shall  not  be  construed 
to  apply  to  any  colored  school  district :  Provided,  That 
the  same  rate  of  taxation  assessed  against  the  real  estate 
of  any  railroad  or  bridge  company,  or  corporation  in 
any  graded  school  district  or  common  school  district,  in 
any  year,  shall  be  assessed  against  all  of  the  taxable 
property  in  such  district,  and  the  railroad  or  bridge  tax, 
when  collected,  shall  be  paid  over  to  the  county  superin- 
tendent of  the  county  in  which  the  district  school  house 
wherein  the  tax  assessed  shall  be  situated,  and  shall  con- 
stitute and  be  held  by  the  county  superintendent  as  a 
graded  or  common  district  school  fund;  and  the  said  fund 
shall  be  apportioned  and  distributed  by  the  county  super- 
intendent between  the  white  graded  common  school  or 
white  common  school  district  wherein  said  tax  shall  be 
collected  and  any  colored  common  school  district  which 
shall  be  located  over  the  same  boundary;  the  distribution 
shall  be  in  the  same  ratio  that  the  whole  number  of  white 
children  of  pupil  age  and  the  whole  number  of  colored 
children  of  pupil  age  residing  in  the  district  shall  bear 
to  the  whole  number  of  children,  white  and  colored,  re- 
siding in  the  district  wherein  such  tax  shall  be  col- 
lected.'* 

This  court,  construing  Section  4101,  supra,  in  the  case 
of  Harrodsburg  Educational  District  No.  28  v.  Trustees 
of  Colored  School  District  No.  1, 105  Ky.,  675,  held  that 
where  a  railroad  tax  was  collected  from  a  railroad  com- 
pany, under  a  levy  made  by  a  white  school  district,  it 
must  be  apportioned  to  the  white  and  colored  school  dis- 
tricts when  the  boundary  of  the  two  districts  is  the  same, 
in  proportion  to  the  pupils  in  the  district  In  that  case 
no  tax  was  levied  and  collected  by  the  colored  district  at 
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all,  even  upon  the  property  of  the  colored  people,  and  the 
opinion  further  holds  that  there  was  no  provision  of  the 
law  authorizing  a.  colored  school  district  to  levy  upon 
or  collect  taxes  from  the  property  of  a  railroad  company 
within  the  district. 

In  the  case  of  Hickman  College  v.  Trustees  District 
A,  et  al.,  23  E.,  1271,  tases  were  collected  from  the  prop- 
erty of  a  railroad  company  by  a  white  common  school 
district  in  a  town  of  the  Mth  class,  which  was  not  au- 
thorized to  maintain  a  graded  common  school,  and  it 
was  held  that  such  taxes  must  be  apportioned  between 
such  white  school  district  and  the  colored  common  school 
district  occupying  the  same  territory.  The  same  was  held 
by  this  court  in  the  case  of  Board  of  Education  of  Som- 
erset Publio  Schools  v.  Trustees  Colored  School  District 
No.  1,  18  R.,  103.  The  counsel  for  appellant,  however, 
insists  that  these  opinions  were  rendered  previous  to 
the  year  1904,  and  before  the  enactment  of  Section 
3588a,  supra,  which  became  a  law  March  21st,  1904.  It 
is  insisted  that  by  reason  of  the  enactment  of  this  law 
and  its  providing  that  a  tax  raised  from  the  property  or 
poll  of  any  white  person  or  from  any  corporation  shall 
not  be  used  for  the  support  of  a  graded  free  colored 
common  school ;  and  that  this  statute  embraced  railroad 
corporations  as  well  as  all  other  kind  of  corporations, 
and  for  that  reason  the  appellees  were  not  entitled  to 
any  portion  of  the  taxes  collected  from  the  railroad 
withm  the  district,  and  which  were  sued  for. 

Section  4101,  supra^  which  provides  that  the  taxes  col- 
lected from  railroads  or  bridges  shall  be  apportioned 
between  the  white  and  colored  pupils  in  the  district,  was 
a  portion  of  the  statute  laws  of  this  State,  included  in 
the  revision  made  after  the  adoption  of  the  present  con- 
stitution in  1893,  and  has  continued  to  be  a  portion  of  the 
statute  laws  of  the  State  ever  since. 

On  March  15th,  1906,  subsequent  to  the  enactment 
of  Section  3588a,  the  General  Assembly,  in  adopting  a 
general  law  relating  to  revenue  and  taxation,  included 
Section  4101  in  the  statute  adopted  at  that  time,  in  the 
exact  language  with  which  it  had  been  clothed  thereto- 
fore, and  re-enacted  it  Sections  4099  and  4100  were  re- 
enacted  at  the  same  time,  and  the  one  requires  the  county 
school  superintendent  to  furnish  the  railroad  companies 
in  his  county  with  the  boundaries  of  the  school  districts, 
through  which  they  pass,  and  the  other  provides  that  the 
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taxes  levied  against  the  railroad  by  any  common  school 
district  shall  be  paid  to  the  superintendent  of  schools. 
The  Sections  4099,  4100,  and  4101,  supra,  remain  in  full 
force  to  the  present  time.  This  is  the  latest  expression 
of  the  legislative  will  upon  that  subject,  and  must  neces- 
sarily supersede  any  prior  legislative  enactments  to  the 
extent  that  any  prior  enactment  is  in  conflict  with  it. 

It  will  also  be  noted  that  in  the  statute  relating  to 
graded  common  schools,  which  is  Article  10,  Chapter  113, 
Kentucky  Statutes,  in  providing  the  sources  of  revenue 
for  the  graded  common  schools  for  white  persons,  it  pro- 
vides that  the  taxes  may  be  levied  for  school  purposes 
upon  property  of  every  kind  and  character  having  value 
and  owned  by  any  white  person,  company,  or  corpora- 
tion. 

Section  4487,  Kentucky  Statutes,  provides  that  the 
provisions  of  Article  10,  Chapter  113,  supra,  shall  apply 
to  such  graded  common  school  districts  as  may  be  or- 
ganized by  the  colored  people  of  the  State,  and  that  such 
districts  or  graded  schools  may  be  organized  by  them  in 
all  cases,  the  same  as  the  white  districts  therein  provided 
for  may  be  organized,  and  that  the  word  ** colored^'  shall 
be  substituted  for  the  word  ** white*'  wherever  it  occurs 
in  the  law,  so  as  to  make  all  the  sections  of  Art.  10,  Chap. 
113,  apply  to  colored  schools  as  well  as  to  white  schools, 
and  with  equal  force.  The  section,  supra,  further  pro- 
vides that  the  property  of  white  persons  shall  not  be 
taxed  to  maintain  any  graded  common  school  for  colored 
pupils ;  nor  shall  the  property  of  any  colored  person  be 
taxed  for  the  benefit  of  any  graded  conmion  school  for 
white  pupils. 

This  court  held,  in  the  case  of  Board  of  Education  of 
Somerset  v.  Trustees  Colored  District  No.  1,  supra,  con- 
struing Sections  4101  and  4487,  that  taxes  for  school 
purposes  levied  upon  railroads  shall  be  apportioned  be- 
tween the  white  and  colored  schools,  where  boundaries 
were  the  same,  and,  further,  that  the  stock  owned  by 
colored  persons  in  private  corporations  is  liable  only 
to  be  taxed  for  the  colored  schools,  and  that  owned  by 
white  persons  only  for  white  schools.  This  opinion  was^ 
however,  previoois  to  the  enactment  of  Section  3588a. 
As  to  the  effect  of  the  provisions  of  Section  3588a,  as 
regards  the  levying  of  taxes  for  school  purposes  upon 
corporations  other  than  railroads  and  bridge  companies, 
is  not  before  us,  and  we  make  no  determination  in  re- 
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gard  to  same,  and,  although  the  appellants,  by  their  an- 
swer, allege  that  the  Louisville  &  Nashville  Railroad 
Company  is  owned  exclusively  by  white  persons,  the 
legislative  intent  is  very  clear  that  taxes  levied  by  a  white 
graded  conunon  school  district  upon  the  property  of  a 
railroad  must  be  apportioned  between  the  white  district 
and  the  colored  school  district,  if  their  boundaries  are 
the  same.  Such  taxes  should  be  paid  to  the  county  su- 
perintendent of  schools,  and  he  should  apportion  them 
between  the  districts  entitled  to  them,  as  provided  in 
Section  4101.  In  the  instant  case  it  appears  that  the 
taxes  sued  for  were  paid  direct  to  the  board  of  trustees 
of  the  graded  free  white  common  school,  but  this  cannot 
affect  the  liability  of  such  board,  as  it  is  liable  to  the  ap- 
pellees for  the  proportional  part  of  same  to  which  ap- 
pellee board  is  entitled  under  the  law.  For  these  reasons 
the  general  demurrer  of  appellants  to  the  petition  of  the 
appellees  should  have  been  overruled. 

The  answer,  counter-claim,  and  set-off  present  no 
defenses  to  the  petition,  and  the  complaint  of  appellants 
because  the  court  sustained  a  demurrer  to  it  is  not  well 
founded.  The  answer  does  not  traverse  the  amounts 
of  the  taxes  sued  for,  nor  any  of  tiie  facts  necessary  to 
enable  the  appellants  to  recover  upon  the  allegations  of 
their  petition.  The  counter-claim  plead  is,  in  substance, 
that  appellants  employed  a  truant  oflSoer,  who  did  service 
for  the  colored  school  as  well  as  for  the  white  school, 
and  that  appellants  paid  him  for  his  services,  and  that 
appellees  should  bear  such  a  proportion  of  such  sum  as 
the  number  of  colored  pupils  in  the  district  bears  to  the 
whole  number  of  pupil  children  in  both  districts.  The 
appellees,  as  the  board  of  trustees  for  the  colored  public 
school,  in  the  disbursement  of  the  public  moneys  which 
come  to  them  are  not  authorized  to  expend  it  for  any  pur- 
poses, except  for  such  purposes  as  are  authorized  by  the 
statutes  governing  their  election  or  appointment,  and  the 
duties  pertaining  to  their  oflSces,  in  the  control  and  man- 
agement of  the  school  for  which  they  are  trustees.  The 
same  rule  governs  the  appellants.  They  are  both  re- 
stricted to  such  expenditures  and  for  such  purposes  as 
the  laws  require.  It  is  true  that  the  board  of  education 
in  cities  of  the  fourth  class  are  required  to  employ  a 
truant  officer  and  to  pay  him  out  of  the  tax  levy  for  such 
cities  for  school  purposes.  This  is  the  board  of  educa- 
tion provided  for  in  Section  3588,  and  does  not  apply 
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where  there  is  no  board  of  education  in  cities  of  the 
fourth  class  which  have  accepted  and  put  into  exeeution 
the  provisions  of  Section  3588a.  An  examination  of  tiie 
Statutes  relating  to  truant  officers  fails  to  disclose  any 
authority  for  the  trufitees  of  a  graded  free  common  school 
foe  white  persons  to  employ  a  truant  officer  to  do  service 
for  a  colored  school,  and  to  pay  him  for  his  services  out 
of  the  funds  set  apart  for  such  a  school;  neither  can  any- 
thing be  found  authorizing  the  trustees  of  a  graded  free 
common  school  for  white  persons  to  employ  such  an  of- 
ficer to  perform  services  for  such  a  colored  school  and 
pay  him  for  his  services  out  of  funds  belonging  to  the 
wlute  school.  The  trustees  of  the  colored  school  would 
have  no  way  to  prevent  the  employment  by  the  trustees 
of  the  white  school  of  a  truant  officer,  and  would  be 
obliged  to  acquiesce  in  such  action,  but  where  they  had 
no  lawful  authority  to  employ  one  themselves,  and  the 
persons  employing  the  truant  officer  for  them  had  no 
authority  to  do  so,  it  cannot  be  assumed  that  they  were 
expecting  to  pay  any  portion  of  the  salary  for  the  serv- 
ices rendered  by  such  officer,  or  that  the  persons  employ- 
ing such  officer  were  expecting  them  to  do  so.  The  facts 
have  none  of  the  elements  necessary  to  create  a  legal  lia- 
bility upon  the  part  of  appellees. 

The  judgment  below  being  in  accordance  with  these 
views,  it  is,  therefore,  affirmed. 


Taylor  v.  Fox's  Executors,  et  aL 

(Decided  February  17,  1916.) 

Appeal  from  Oldham  Circuit  Court 

TniBta — ConstructlYe  Tnistee.— Where  property  la  Impressed  with 
a  trust,  and  passes  to  a  devisee  by  will,  or  to  an  heir  by  the  laws 
of  descent,  or  to  a  purchaser  for  value  with  a  knowledge  of  the 
trust,  or  to  a  purchaser  without  valuable  consideration,  it  is  still 
impressed  with  the  trust,  and  the  devisee,  heir,  or  purdiaser  is  a 
constructive  trustee  for  the  beneficiary. 

Tmsts—Parol  Constructive  Trust — ^Where  one  procures  a  testa- 
tor to  devise  lands  to  him,  upon  his  promise  to  hold  it  for  the 
benefit  of  another,  It  creates  a  parol  constructive  trust,  and  may 
be  enforced  In  equity  upon  parol  testimony. 
Trusts — Parol  Trust. — ^A  parol  trust  In  lands  wlU  not  be  enforced, 
unless  It  shall  be  established  by  clear  and  undoubted  testimoBjw 
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iwhere  the  establlBhment  of  the  trost  will  be  contradictory  to 
written  InBtroments,  and  where  a  rational  doubt  Is  left  in  the 
mind  of  the  court,  as  to  the  acts  of  the  one  alleged  to  hare 
created  the  trust. 
4.  Trusts— Y(rhen  Equity  Will  Refuse  Relief  to  Claimant  of  Trust.— 
Courts  of  equity  will  refuse  relief  to  those  claiming  the  exist- 
ence of  trusts,  where  the  claim  Is  old  and  stale,  and  the  acts  of 
the  parties  authorise  a  presumption  unfavorable  to  its  continu- 
ance. 

A.  T.  liADD  for  appellant. 

D.  H.  FRENCH  and  EDWARDS,  OGDEN  &  PEAK  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Hubt — Aflfirming. 

Mildred  W.  Taylor  lived  in  Oldham  County,  Ken- 
tucky, where  she  died  in  March,  1886.  She  left  surviv- 
ing her  as  her  only  heirs-at-law,  her  sons,  John  F.  Tay- 
lor, B.  F.  Taylor,  E.  M.  Taylor,  and  her  three  surviving 
daughters,  Mildred  Smith,  Jennie  Whitesides,  and  Nan- 
nie W,  Taylor,  and  Marcus,  Marda,  Lucy,  Byan,  Nannie, 
Mary  Samuel,  and  Alice  Blakemore,  who  were  the  chil- 
dren of  a  deceased  daughter  of  Mildred  W.  Taylor.  On 
the  16th  day  of  February,  1885,  she  published  her  last 
will  and  testament,  in  which  she  first  revoked  all  other 
wills  theretofore  made  by  her,  and  then  devised  to  each 
of  her  heirs  above  named  the  sum  of  $1.00  each,  except 
to  Nannie  W.  Taylor,  to  whom  she  devised  all  of  the  rest 
and  residue  of  her  estate,  and  appointed  her  executrix 
of  her  will,  providing  in  it  that  she  should  not  be  re- 
quired to  give  sureties  on  her  bond  as  executrix,  and, 
further,  provided  that  if  she  should  fail  to  qualify,  that 
D.  H.  French  be  made  executor  of  her  will.  At  the  reg- 
ular May  term,  1886,  of  the  Oldham  Counly  Court  this 
will  was  admitted  to  probate  upon  the  motion  of  Nannie 
^.  Taylor,  and  all  of  the  other  heirs  of  Mildred  W.  Tay- 
lor, it  seems,  were  summoned,  and  its  probate  was  con- 
tested by  all  of  her  heirs  excepting  E.  M.  Taylor.  It 
seems  that  previous  to  her  death  an  estrangement  had 
come  aboat  in  the  Taylor  family,  which  grew  out  of  a 
suit  for  the  settlement  of  the  estate  of  Mildred  W.  Tay- 
lor's husband,  in  which  the  widow,  Mildred  W.  Taylor, 
and  her  daughter,  Nannie  W.  Taylor,  and  her  son,  E.  M. 
Taylor,  were  upon  one  side  and  the  other  heirs  were 
upon  the  other  side  of  the  controversy. 
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A  part  of  the  property  which  was  devised  by  this  will 
to  Nannie  W.  Taylor  was  a  farm  consisting  of  91  acres, 
and  situated  upon  the  Floyds  Fork.  Nannie  W.  Taylor 
look  possession  of  this  farm  and  exdusively  held,  con- 
1  rolled,  and  used  it  from  that  time  until  her  death,  in 
the  early  part  of  the  year,  1902.  After  the  death  of  Mil- 
dred W.  Taylor,  Nannie  W.  Taylor  married  one  Fox,  who, 
however,  died  before  she  did,  E.  M.  Taylor  likewise  be- 
came married. 

On  the  16th  day  of  December,  1911,  Nannie  W.  Fox 
(late  Taylor)  published  her  last  will  and  testament^  by 
which  she  devised  to  her  nephew,  Zhale  Smith,  the  Floydg 
Fork  farm  of  91  acres,  and  to  her  niece,  Nannie  W.  De- 
Busk,  sister  of  2Jhale  Smith,  all  of  the  rest  of  her  prop- 
erty, a  part  of  which  was  a  farm  near  LaGrange,  in  Old- 
ham Coimty.  This  will  was  regularly  probated  and  ad- 
mitted to  record  in  the  Oldham  County  Court  at  its  reg- 
ular March  term,  1912,  but  it  does  not  appear  that  any 
of  the  heirs  of  Nannie  W.  Fox  were  summoned  to  appear 
and  answer  the  motion  to  probate  it 

On  the  11th  day  of  March,  1912,  Nannie  W.  Fox,  late 
Taylor,  executed  and  delivered  to  Zhale  Smith  a  deed, 
by  which  she  conveyed  to  him  the  Floyds  Fork  farm,  ex- 
pressing in  the  deed  a  consideration  of  **$1.00  cash,  love 
and  affection,  and  other  good  and  valuable  considerations 
received  from  the  second  party. '^ 

On  the  7th  day  of  October,  1913,  the  appellant  filed 
his  petition  in  equity  in  the  Oldham  Circuit  Court,  mak- 
ing Zhale  Smith  and  D.  H.  French,  executor  of  the  will 
of  Nannie  W.  Fox,  defendants,  in  which  he  plead  and 
claimed  that  at  the  time  and  before  the  execution  and 
publication  of  the  will  of  his  mother,  Mildred  W.  Tay- 
lor, that  he  and  his  sister,  Nannie  W.  Fox,  and  their 
mother,  Mildred  W.  Taylor,  had  made  a  parol  agree- 
ment that  the  mother  would  convey  the  Floyds  Fork 
farm  to  Nannie  W.  Fox  upon  the  condition  that  Nannie 
W.  Fox  should  hold  it  in  trust  for  him,  and  that  he  and 
she  should  jointly  use  the  farm  during  their  joint  livea, 
aad  that  the  survivor  should  have  all  of  the  farm  in  fee, 
and  in  the  event  he  should  survive  Nannie  W.  Fox,  she 
would  provide  for  this  event  by  executing  to  him  a  deed 
of  conveyance,  by  which  she  would  convey  the  farm  to 
him,  or  she  would  by  will  devise  it  to  him  to  take  effect 
at  her  death,  and  further  alleging  that  Nannie  W.  Fox 
had  failed  to  perform  that  agreement  by  failing  in  her 
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lifetime  to  oonvey  the  land  to  him  by  deed,  or  to  devise 
it  to  him  by  will,  but  had  wrongfully,  and  in  violation  of 
his  rights  as  cestui  que  trust  in  the  land,  had  devised 
it  to  Zhale  Smith,  and  that  her  will  had  been  probated 
without  notice  to  him,  and  that  Smith  held  the  land  in 
trust  for  him  by  reason  of  the  agreement,  and  asting 
that  he  be  adjudged  to  be  the  owner  of  the  land,  and  that 
Smith  be  required  to  convey  it  to  hintL 

Thereafter,  on  the  8th  day  of  October,  1913,  the  ap- 
pellant filed  an  amended  petition,  in  which  he  alleged 
that  he  had  learned  that  the  decedent,  Nannie  W.  Fox, 
had  conveyed  Ihe  land  to  Zhale  Smith  by  a  deed  previous 
t  >  her  deatti,  and  that  this  deed  was  a  violation  of  the 
contract  set  up  in  the  petition,  and  failed  to  perform  the 
trust  assumed  by  Nannie  W.  Fox,  and  by  an  amended 
petition  filed  on  January  5th,  1914,  the  appellant  alleged 
that  tiie  making  of  the  deed  by  Nannie  W.  Fox  to  Zhale 
Smith,  and  her  failure  to  deed  and  devise  the  land  to 
appellant,  was  done  wrongfully  and  fraudulently;  and 
thereafter  he  filed  another  amended  petition,  in  which 
he  alleged,  if  there  was  a  written  paper  relating  to  the 
Floyds  Fork  farm,  executed  by  Mildred  W.  Taylor,  that 
its  terms  were  the  same  as  the  parol  agreement  set  up 
in  his  petition,  and  was  the  same  in  substance  and  effect; 
that  he  had  never  had  such  paper  in  his  possession,  and 
does  not  know  whether  or  not  it  exists,  and  asked  the 
court  to  require  the  defendants  to  produce  it  in  court,  if 
they  had  such  paper. 

Thereafter,  by  another  amended  petition,  the  appel- 
lant alleged  that  the  deed  made  by  Nannie  W.  Fox  to 
Zhale  Smith  on  March  11,  1912,  was  in  violation  of  the 
trust  theretofore  mentioned  in  his  pleadings,  and  that 
the  deed  was  without  any  consideration,  eitiier  good  or 
valuable,  and  was  f raudiUently  and  wrongfully  made  by 
Nannie  W.  Fox,  and  for  that  reason  was  void,  and  asked 
that  both  the  deed  and  will  be  set  aside.  A  general  de- 
nrarrer  of  the  appellees  to  the  petition  as  amended,  ex- 
cluding the  last  amended  petition,  was  sustained  by  tiie 
court,  which  caused  the  filing  of  the  last  amended  peti- 
tion, but  before  this  amendment  the  appellees  filed  sep- 
arate answers.  The  answers  denied  the  parol  agree- 
ment set  up  and  relied  upon  by  the  appellant,  and  the 
answer  of  Smith  also  alleged  that  the  land  had  been  con- 
veyed to  him  pursuant  to  a  contract  which  he  had  there- 
tofore made  with  the  testatrix,  Nannie  W.  Fox,  and  waa 
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for  a  good  and  valuable  consideration;  that  with  the 
knowledge  of  the  appellant  he  had  put  valuable  and 
lasting  improvements  on  the  land,  and  that  appellant 
had  failed  to  give  him  any  notice  of  his  claim  to  the 
ownership  of  the  land,  and  that  for  that  reason  the  ap- 
pellant was  estopped  to  claim  the  land  or  to  sue  for  it 
The  afl&rmative  allegations  in  these  answers  were  prop- 
erly traversed  by  replies.  The  evidence  of  a  numbSer  of 
witnesses  was  taken  by  depositions  upon  either  side, 
and  the  chancellor  below,  upon  a  hearing  of  the  case, 
dismissed  the  petition  of  tiie  appellant,  to  which  he  ex- 
cepted, and  appealed  to  this  court. 

Although  the  appellee.  Smith,  alleges  in  his  answer 
that  the  deed  and  will  by  which  he  claims  titie  to  the 
land  was  made  by  Nannie  W.  Fox  for  a  good,  and  valu- 
able consideration  passing  from  him  to  her,  and  in  pur- 
suance of  a  contract  made  long  theretofore,  he  fails  to 
state  what  the  consideration  was  that  he  paid  for  the 
land,  or  that  he  paid  it  without  knowledge  of  the  claim 
of  appellant,  that  the  land  was  held  in  trust  for  him, 
and  appellant  does  not  allege  that  Smith  had  any  knowl- 
edge of  this  alleged  trust  at  any  time  before  the  bring- 
ing of  the  suit,  but  contents  himself  with  denying  that  the 
devise  or  conveyance  to  Smith  was  on  account  of  any 
valuable  consideration,  and  alleging  in  fact  that  it  was 
made  without  any  valuable  consideration  paid  by  Smith, 
and  was  done  fraudulently  by  Nannie  W.  Fox.  Under 
this  state  of  the  pleadings,  it  seems  that  the  claim  of 
Smith  to  be  a  purchaser  of  the  land  for  a  valuable  con- 
sideration is  eliminated  as  a  defense  for  him,  for  a  pur- 
chase by  him  of  the  land,  if  it  was  then  impressed  with 
this  trust,  and  he  had  knowledge  of  the  trust  at  the  time 
of  his  purchase,  although  his  purchase  was  by  a  valuable 
consideration  paid  by  him,  he  then  became  himself  a  con- 
structive trustee  for  the  appellant,  and  his  answer  upon 
that  subject  was  not  sufficient  to  present  a  valid  defense 
for  him,  as  the  mere  fact  of  his  being  a  purchaser  for 
value  did  not  constitute  a  defense,  and  if  the  conveyance 
or  devise  to  him  was  voluntary  and  without  valuable 
consideration,  the  land  would  still  be  impressed  with  the 
alleged  trust,  if  it  existed  in  fact. 

The  Superior  Court,  in  the  case  of  Rogers'  Executor 
V.  Reed,  14  R.,  812,  said:  '* Wherever  property  which  is 
already  impressed  with  a  trust  of  any  kind,  expressed 
or  by  operation  of  law,  is  conveyed  or  transferred  by  the 
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trustee,  not  in  the  course  of  executing  and  canying  into 
effect  the  terms  of  an  express  trust,  or  devolves  from  a 
trustee  to  a  third  person,  who  is  a  mere  volunteer,  or 
who  is  a  purchaser  with  actual  or  constructive  notice  of 
the  trust,  then  such  heir,  devisee,  or  other  voluntary 
transferee,  or  purchaser  with  notice,  becomes  himself  a 
constructive  trustee  for  the  original  beneficiary.*'  It 
is,  however,  proper  to  say  that  the  evidence  does  not 
even  remotely  indicate  that  Smith  ever  had  any  knowl- 
edge that  the  alleged  trust  existed. 

The  question  remaining  for  determination,  and  upon 
which  a  proper  decision  of  the  court  depends,  is :  Did 
Mildred  W.  Taylor  create  and  impress  upon  the  lands 
a  trust  for  the  benefit  of  appellant!  The  issue  upon  that 
question  is  made  squarely  in  the  pleadings  and  upon  the 
proof.  The  contention  of  appellee  that  this  case  is  one 
coming  within  the  rule  laid  down  in  Speers  v.  Sewell,  4 
Bush,  239,  and  in  Eucker  v.  Abel,  8  B.  M.,  566,  and  other 
similar  cases,  is  not  well  made,  because  in  those  cases  the 
parties  were  those  to  whom  parol  gifts  and  sales  of  lands 
had  been  made  by  the  owners  of  the  titles  in  the  lands, 
and  the  court  held  that  such  attempted  gifts  and  sales 
were  within  the  statute  of  frauds,  and  not  enforceable. 
The  contention  of  the  appellant  in  this  case  is  that  his 
mother,  Mildred  W.  Taylor,  was  the  owner  of  the  land, 
and  designing  to  devise  it  to  his  sister,  Nannie  W.  Fox, 
and  himself  jointly,  that  the  sister  procured  the  mother 
to  devise  the  entire  lands  to  her  by  promising  her  mother 
that  he  should  use  it  jointly  with  her  during  their  joint 
lives,  and,  in  the  event  she  (the  daughter)  should  die 
before  appellant,  that  she  would  either  convey  the  entire 
lands  to  lum  by  deed,  or  devise  them  to  him  by  will,  and 
that  by  means  of  such  promise  to  her  mother  she  pro- 
cured her  mother  to  devise  the  lands  to  her,  and  that  she 
failed  to  keep  this  promise  and  conveyed  and  devised 
the  lands  to  appellee,  Smith,  and  he,  having  received 
them  without  any  valuable  consideration  paid  for  them 
by  him,  that  Nannie  W.  Fox  held  them  in  trust  for  him 
while  living  and  since  her  conveyance  to  Smith  that 
Smith  held  them  in  trust  for  him.  This  was  not  a  parol 
contract  by  the  owner,  Mildred  W.  Taylor,  to  transfer 
the  lands  to  appellant,  but  the  promise  came,  if  made, 
from  Nannie  W.  Fox  to  convey  the  lands  to  appellant. 
This  court  has  held  in  cases  of  Caldwell  v.  Caldwell,  7 
Bush,  515;  Becker  v.  Neurath,  149  Ky.,  421;  and  Chap- 
Digitized  by  VjOOQIC 


810  KENTUCKY  REPORTS.  [Vol.  162. 

man  v.  Chapman,  et  al.,  152  Ky.,  344,  that  a  state  of  facts 
similar  to  those  alleged  in  this  ease  creates  a  trust,  which 
may  be  enforced  upon  parol  testimony.  In  the  first  men- 
tioned case  it  is  called  a  latent  trusty  and  in  the  two  last 
mentioned,  a  parol  constructive  trust  The  courts  of 
equity,  in  which  such  trusts  may  be  enforced,  base  their 
action  upon  the  principle  that  whenever  any  one  ob- 
tains the  title  to  property,  real  or  personal,  by  such 
means  and  under  such  circumstances  as  would  make  it 
xmconscionable  for  such  person  to  hold  it  and  enjoy  it, 
the  rules  of  equity  create  a  constructive  trust  in  the 
property  in  favor  of  the  true  owner,  and  it  continues  im- 
pressed with  that  trust  until  it  goes  into  the  hands  of  a 
good  faith  purchaser  without  notice.  Such  trusts  usu- 
ally arise  from  actual  fraudulent  conduct  in  obtaining 
the  title  to  the  property,  but  they  may  also  arise  from 
conduct  which  is  constructively  fraudulent 

As  a  general  rule,  if  an  absolute  devise  is  made,  the 
intention  of  the  testator  that  the  aevisee  is  to  hold  the 
property  in  trust  for  some  one  else  cannot  be  shown  by 
evidence  other  than  by  the  will  itself,  but  an  exception 
is  made  where  a  devisee  obtains  the  title  to  property  by 
a  promise  to  the  testator  that  he  will  hold  it  for  another, 
and  afterwards  refuses  to  do  so,  and  sets  up  claim  to 
it  himself.    40  Cyc,  1754, 1755. 

A  parol  trust  must  necessarily  be  established  by 
parol  testimony.  In  the  case  of  Roche,  et  al.  v.  George  *s 
Exr.,  et  al.,  93  Ky.,  609,  this  court  said:  '*A  trust  cre- 
ated by  parol  will  be  enforced  where  it  is  established 
ly  certam  and  undoubted  testimony,  and  such  as  to 
leave  in  the  mind  of  the  court  no  rational  doubt  as  to  the 
act  of  the  testator.'^ 

In  the  case  of  Northcutt  v.  Hogan,  4  R.,  364,  the  Su- 
perior Court  held:  **In  an  action  to  enforce  a  parol 
trust  concerning  land,  or  the  proceeds  thereof,  such  trust 
must  not  only  be  clearly  alleged,  but,  as  against  written 
instruments,  must  be  established  by  clear  and  satisfac- 
tory testimony,'' 

In  the  light  of  the  above  stated  principles  of  equity, 
applicable  to  a  case  of  the  character  of  the  one  at  bar, 
it  seems  that  the  whole  matter  depends  upon  a  proper 
oonsideration  of  the  testimony,  and  the  weight  to  be 
given  to  it  To  say  the  least  of  it^  in  many  respects,  it 
is  very  contradictory,  and  to  hold  that  it  establishes  a 
parol  trust  in  accordance  with  the  contention  of  appel- 
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lant^  or  that  it  does  not  do  so,  as  appellees  contend, 
leaves  in  either  instance  some  facts  apparently  proven, 
which  are  very  difficult  to  account  for,  consistently  with 
the  holding.  The  testatrix,  Mildred  W.  Taylor,  is  dead, 
and  so  is  Nannie  W.  Fox.  The  appellant  and  the  ap- 
pellee. Smith,  are  not  offered  as  witnesses,  except  the 
appellant  is  offered  in  rebuttal.  Very  little  that  either 
of  them  might  know  could  be  competent  evidence.  The 
evidence  for  appellant  is  made  up  almost  entirely  of 
declarations  and  admissions,  alleged  to  have  been  made 
by  Mildred  W.  Taylor  and  Nannie  W.  Fox.  All  of  this 
proof,  with  the  exceptions  of  that  made  by  two  witnesses, 
is  by  persons  who  testify  to  declarations  made  by  these 
two  ladies  from  twenty-five  to  thirty  years  ago  in  con- 
versation and  gossip  with  their  neighbors.  Some  of 
these  witnesses  relate  declarations  of  Mildred  W.  Tay- 
lor, in  which  she  said  that  she  intended  to  give  the 
Floyds  Fork  farm  to  her  son,  E.  M.  Taylor,  and  Nannie 
W.  Fox,  or  that  she  desired  them  to  have  her  property, 
the  longest  liver  to  have  it  all ;  and  some  of  them  relate 
declarations  by  Mildred  W.  Taylor  and  Nannie  W.  Fox 
to  the  effect  that  a  writing  or  will  had  been  executed, 
and  that  it  provided  that  whichever,  E.  M.  Taylor  or 
Nannie  W.  Fox,  lived  the  longer  was  to  have  the  whole 
property.  One  of  these  witnesses  says  that  Mrs.  Fox 
thought  that  E.  M.  Taylor  was  to  have  all  of  the  Floyds 
Fork  farm.  Another  one  says  that  Mrs.  Fox  said  that 
a  will  had  been  made,  which  was  to  the  effect  that  she 
or  E.  M.  Taylor,  whichever  lived  the  longer,  should  have 
the  whole  property.  Another  says  that  Mrs.  Fox  said 
^  to  him  that  she  and  E^  M.  Taylor  owned  the  Floyds  Fork 
*  farm.  It  would  be  exceedingly  difficult  from  all  of  these 
declarations,  as  proven  by  these  witnesses,  to  sift  out 
Uie  exact  interest  which  either  appellant,  E.  M.  Taylor, 
or  Mrs.  Fox  was  to  have  in  the  property.  It  is  more 
consistent  with  all  the  facts  and  circumstances  of  this 
case  to  arrive  at  the  conclusion,  that  at  some  time  pre- 
vious to  her  death,  Mildred  W.  Taylor  had  contemplated 
making  a  disposition  of  her  property  in  accordance  with 
the  truth  of  these  declarations,  and  probably  had  made 
a  will  to  that  effect,  but  before  making  her  last  will  and 
testament  she  had  changed  her  mind  and  made  a  differ- 
ent disposition  as  set  forth  in  her  will.  It  is  true  that 
Iv^o  witnesses,  a  husband  and  wife,  testified  tiiat  only 
a  year  or  two  before  her  death,  Mrs.  Fox  said  that  an 
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agreement  had  been  made  that  appellant  was  to  have 

the  Floyds  Fork  farm  after  her  death,  but  these  wt- 

nesses  appear  to  be  very  antagonistic  to  appellee.  Smith. 

The  character  of  evidence  offered  in  this  case  to  support 

the  contention  of  appellant  is  of  that  character  which 

is  considered  as  the  weakest  known  to  the  law.    Pool, 

et  al.  V.  Thomas,  et  al.,  10  B.,  92.    Upon  the  other  hand, 

the  will  of  Mildred  W.  Taylor  gives  to  the  appellant  the 

same  that  is  devised  to  each  of  her  children,  except  Mrs. 

Fox.    The  devise  of  all  of  her  property  to  Mrs.  Pox  is 

made  by  these  significant  words:     **To  my  daughter, 

Nannie  W.  Taylor,  who  has  never  left  me,  and  who  has 

always  since  she  was  old  enough  waited  on  and  cared  for 

me  with  self-sacrificing  devotion,  I  will,  give,  and  etc/* 
•    •    •    • 

No  reason  is  made  or  offered  why  the  mother,  in- 
tending that  the  appellant  should  enjoy  the  use  of  the 
property  jointly  with  Mrs.  Fox,  and  tiiat  he  should  have 
it  in  fee,  if  he  outlived  Mrs.  Fox,  did  not  so  devise  it  by 
the  terms  of  her  will,  instead  of  devising  it  uncondition- 
ally to  Mrs.  Fox.  In  the  case  of  Caldwell,  et  al.  v.  Cald- 
well, et  al.,  supra,  the  testator  devised  his  son  James' 
portion  to  his  other  children  in  trust  for  him,  because 
that  son  was  in  the  Confederate  Army,  and  he  feared 
that  because  of  that  fact  his  property  would  be  forfeited 
and  lost  to  him.  In  the  case  of  Eucker  v.  Neurath, 
supra,  the  conveyance  was  made  to  the  wife,  in  trust  for 
the  children  by  a  former  wife,  in  order  to  provide  a  rea- 
sonable competence  for  the  wife  during  her  lifetime.  In 
Chapman  v.  Chapman,  supra,  the  lands  were  devised  to 
the  father  of  testator  in  trust  for  three  grandchildren, 
in  consideration  of  the  father,  also,  devising  all  of  his 
property  to  the  three  gtandchUdren. 

The  appellant  contends  that  under  the  trust  alleged 
he  was  to  have  the  joint  use  of  the  farm  during  the  joint 
lives  of  himself  and  Mrs.  Fox,  and  if  he  had  this  right 
it  was  one  that  he  did  not  have  to  await  her  death  to  en- 
force, but  it  seems  that  he  permitted  more  than  twenty- 
five  years  to  elapse,  and  until  her  death,  without  ever 
claiming  or  making  any  demand  to  enjoy  any  interest 
in  the  farm,  and  allowed  his  claim,  to  that  extent  at 
least,  to  become  stale.  While  the  rights  of  one  arising 
from  an  express  and  continuing  trust  are  not  within  the 
statute  of  limitations,  the  courts  of  equity  will  deny 
relief  upon  old  and  stale  claims,  where  the  acts  of  the 
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partieB  authorize  a  presumption  unfavorable  to  its  con- 
tinuance. Hehn's  Exr.  v.  Rogers,  81  Ky.,  568.  Much  of 
the  testimony  offered  by  the  appellees  tends  strongly  to 
prove  that  appellant  did  not  during  the  lifetime  of  Mrs. 
JPox  claim  any  interest  in  the  fsarm  in  controversy,  and 
considering  all  the  testimony  together  it  caimot  be  said 
that  a  trust  for  the  benefit  of  appellant  in  the  farm  has 
been  established  by  such  certain  and  undoubted  testi- 
mony that  it  leaves  in  the  mind  of  the  court  no  rational 
doubt  as  to  the  act  of  the  testator  in  that  regard. 

We  are,  therefore,  constrained  to  the  opinion  that  the 
chancellor  did  not  err  in  the  judgment  below^  and  it  is 
therefore  affirmed. 


Hogue,  et  aL  ¥•  Gibtoiu 

(Decided  February  17,  1916.) 

Appeal  from  Pulaski  Circuit  Court. 

1.  Taxation— Tax  Sale— Identification  of  Property. — ^To  uphold  a  tax 
sale  there  must  be  a  substantial  compliance  with  the  statute,  and 
the  proceedings  must  identify  the  property  with  reasonable  cer- 
tainty. 

2.  Taxation— Tax  Sale— Identification  of  Property— Sufficiency. — 
Where  property  is  assessed,  sold  and  reported  in  the  wrong  name, 
and  is  described  as  being  located  in  the  wrong  precinct^  a  tax 
sale  of  such  property  is  invalid. 

R.  L.  POPE  and  L.  G.  CAMPBELIi  for  appellants. 

O.  H.  WADDLE  &  SONS  for  appeUee. 

Opinion  of  the  Coubt  by  William  Boqebs  Clay, 
CoMMISSIONEBi — AflSrmJTig. 

Plaintiff,  Joe  J.  Gibson,  brought  this  action  against 
P.  Hogae  and  others  to  quiet  his  title  to  a  tract  of  land 
in  Pulaski  County.  Defendants  asserted  title  by  virtue 
of  a  tax  sale  made  by  the  auditor's  agent  oh  December 
20th,  1909.  Being  of  the  opinion  that  the  tax  sale  was 
invalid,  the  chancellor  adjudged  plaintiff  the  owner  of 
the  land,  and  authorized  a  recovery  by  the  defendants 
of  the  amount  of  their  bid  at  the  tax  sale,  with  interest 
thereon  from  the  date  of  payment. 

The  facts  are  these: 
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David  n.  Helton  was  the  owner  of  100  acres  of  land 
on  the  waters  of  Beaver  Creek,  in  Pulaski  County,  In 
the  year  1906  plaintiff  acquired  titie  to  the  land  in  ques- 
tion. 

David  H.  Helton  listed  the  land  in  the  name  of  Red 
Helton  with  the  assessor  of  Pulaski  County  for  State 
and  county  taxes  for  the  year  1894,  the  list  showing  that 
the  100  acres  were  located  in  Barren  Fork  Precinct,  and 
that  James  Helton  was  the  nearest  resident.  The  taxes 
for  that  year  amounted  to  $1.78.  On  February  18, 1895, 
the  sheriff  reported  to  the  clerk  of  the  Pulaski  County 
Court  that  he  had  sold  the  100-acre  tract  of  land  in  Bar- 
ren Fork  Precinct,  which  was  listed  in  the  name  of  Red 
Helton,  for  his  taxes  for  the  year  1894.  The  total  taxes, 
together  with  costs  and  penalty,  amounted  to  $2.03.  The 
report  was  entered  by  the  county  clerk  in  a  book  kept 
for  that  purpose.  No  further  proceedings  were  had  un- 
til December  20, 1909,  when  S.  H.  Kash,  as  revenue  agent 
for  the  State  at  large,  offered  said  land  for  sale  to  the 
highest  bidder.  Defendant  became  the  purchaser  at  the 
price  of  $9.01.  When  sold  the  land  was  described  as  the 
property  of  Red  Helton,  and  as  being  located  in  Bar- 
ren Fork  Precinct.  As  a  matter  of  f  act^  the  land  was  not 
located  in  Barren  Fork  Precinct,  but  was  located  in 
Beaver  Precinct. 

The  question  is :  Did  defendants  acquire  a  good  title 
by  virtue  of  the  tax  sale!  The  statute  regulating  tax 
sales  provides  that  the  sheriff  shall  make  a  report  which 
shall  be  recorded  by  the  county  clerk  in  a  book  provided 
for  that  purpose.  It  further  provides  that  when  the  re- 
port is  recorded  it  shall  operate  as  a  conveyance  and  vest 
the  title  to  the  property  of  all  persons  sui  juris  in  the 
State,  county  or  district,  or  either,  when  purchased  by 
the  State,  county  or  district,  or  either,  and  shall  be  con- 
structive notice  to  the  world  of  the  claim  existing  in  fa- 
vor of  the  purchaser,  whether  the  State  or  county  or 
district  or  an  individual,  against  the  lands  of  persons  la- 
boring under  no  legal  disability.  Thus  it  will  be  seen 
that  the  purpose  of  the  statute  was  to  give  constructive 
notice  to  all  intending  purchasers  of  the  property.  In 
this  case  the  land  was  described  as  belonging  to  Red 
Helton  (a  nickname)  instead  of  David  H.  Helton,  and 
as  being  located  in  Barren  Fork  Precinct  instead  of 
Beaver  Precinct.  There  was  a  mistake  both  in  the  name 
and  in  the  precinct.    Manifestly  the  report  was  not  no- 
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tice  to  an  intending  purchaser  that  the  lands  of  David 
Helton  in  Beaver  Precinct  had  been  sold  for  taxes.  The 
case  does  not  come  within  the  rule  laid  down  in  Mose- 
ley,  et  al.  v.  Hamilton,  et  al.,  136  Ky.,  380, 124  S.  W.,  894. 
There  the  property  was  assessed  in  the  proper  name  and 
was  described  as  being  in  the  proper  precinct.  Here  the 
property  was  not  only  assessed,  sold  and  reported  in  the 
wrong  name,  but  in  every  stage  of  the  proceeding  the 
property  was  described  as  being  located  in  the  wrong 
precinct.  To  uphold  a  tax  sale  there  must  be  a  substan- 
tial compliance  with  the  statute.  The  proceedings  must 
identify  the  property  with  reasonable  certainty.  Here 
that  certainty  is  lacing.  In  the  recent  case  of  Wash  v. 
Noel,  160  Ky.,  847,  the  property  was  assessed  and  listed 
in  the  name  of  C.  F.  Exum  for  wife.  Kate  M.  Exum 
was  the  owner  of  the  property.  It  was  held  that  the 
report  of  sale  in  the  name  of  C.  F.  Exum  was  not  suffi- 
cient to  put  the  purchaser  on  notice  that  Kate  M.  Exum's 
property  had  been  sold,  and  that  the  sale  was  invalid. 
There  is  even  greater  irregularity  in  this  case.  There 
is  a  mistake  both  in  the  name  of  the  owner  and  in  the 
description  of  the  property  sold.  We,  therefore,  conclude 
that  the  sale  was  invalid  and  that  defendants  acquired 
no  title  thereby. 

Judgment  affirmed. 


Carter  Coal  Conqiany,  et  aL  v.  CoDins. 

(Decided  February  17,  1915.) 

Appeal  from  Knox  Circuit  Court.  I 

Damages — Settlement--VaUdity.— Where  In  an  action  for  damages 
for  personal  Injuries  defendant  pleaded  a  settlement,  evidence 
examined,  and  held  that  plaintiff  fireely  and  Yoluntarily  made  the 
settlement  at  a  time  when  he  was  mentally  capable  of  contracting, 
and  knew  and  fully  appreciated  the  effect  of  the  release  which 
he  signed,  and  that  the  settlement  was  not  obtained  by  fraud;  the 
court,  therefore,  should  have  directed  a  verdict  in  favor  of  the 
defendants. 

P.  D.  IBLACK  and  BLACK,  BLACK  ft  OWENS  for  appellants. 

OOLDEN  ft  LAY  for  appeUee. 
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Opinion  of  the  Coubt  by  William  Roqebs  Clay, 
CoMMissioNBB — ^Reversing. 

In  this  action  for  damages  for  personal  injuries 
Gillis  Collins  obtained  a  verdict  and  judgment  against 
defendants,  Carter  Coal  Company  and  Pete  Bays,  for 
the  sum  of  $600.    Defendants  appeal. 

At  the  time  of  the  accident  plaintiff  was  employed 
by  the  company  as  a  slate  loader.  The  company's  cars 
were  propelled  by  an  electric  motor.  The  motor  was  in 
charge  of  a  motorman  and  a  coupler.  One  of  the  cou- 
pler's duties  was  to  wind  a  reel  used  in  propelling  the 
motor.  On  the  occasion  of  the  accident  plaintiff  claims 
that  the  regular  coupler  had  been  sent  to  another  part 
of  the  mine  and  he  was  directed  by  the  foreman  to  take 
his  place.  While  on  the  motor  performing  the  work  of 
the  coupler  under  the  foreman's  direction,  he  was  caught 
between  the  motor  and  a  cross  timoer  and  injured. 

Several  weeks  after  the  accident  he  made  a  settlement 
with  the  company  by  which  he  accepted  $150  in  full  of 
his  claim  for  damages.  Plaintiff  attacked  the  settlement 
on  the  ground  of  fraud.  The  validity  of  the  settle- 
ment is  the  only  question  which  we  deem  it  necessary  to 
consider.  On  this  question  plaintiff's  evidence  is  as  fol- 
lows: 

A  few  weeks  after  the  injury,  and  while  he  was  on 
crutches,  Mr.  Marsee,  a  representative  of  the  company, 
came  to  plaintiff  for  the  purpose  of  making  a  settlement 
He  first  offered  plaintiff  $100,  and  then  increased  the 
sum  until  his  final  offer  was  $150.    Plaintiff  declined  to 
accept  the  $150,  but  was  willing  to  take  $200.    Marsee 
said:    *'I  believe  you  are  making  a  mistake  in  not  tak- 
ing it.    I  am  satisfied  that  is  all  we  will  be  out,  just  at- 
torney fee,  and  I  had  rather  give  it  to  you  than  tiie  law- 
yers ;  you  need  it  worse  than  they  do,  and  if  you  want  it, 
i  will  give  you  the  $150.00."    He  further  said  that  the 
company  had  beaten  cases  as  bad  as  plaintiff's,  and  even 
worse.    That  it  might  be  if  the  case  were  tried  in  the  lo- 
cal court  plaintiff  would  get  a  judgment,  but  they  were 
not  going  to  allow  it  to  be  tried  there.    They  were  going 
to  take  it  to  the  Federal  court.    At  the  same  time  he 
showed  plaintiff  some  affidavits  and  stated  that  they 
were  going  to  beat  him.    In  addition  to  this  he  stated 
that  he  would  not  give  plaintiff  any  wrong  advice  if  he 
knew  it.    He  believed  the  best  thing  for  plaintiff  to  do 
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was  to  take  the  $150.  At  that  time  plaintiff  was  in  bad 
shape  about  getting  around,  and  did  not  have  any  money 
to  bear  the  expense  of  going  to  the  Federal  court.  Some 
time  later  a  notice  was  served  on  plaintiff  stating  that 
?the  defendants  wonld,  on  April  7,  1913,  file  in  the  office 
of  the  derk  of  the  Knox  'Circuit  Court  a  petition  and 
bond  for  the  removal  of  the  case  to  the  United  States 
Court  for  the  Eastern  District  of  Kentucky.  After  that 
plaintiff  began  to  think  the  question  over,  and  concluded 
from  what  he  had  heard  Mr.  Marsee  say,  and  from  the 
fact  that  defendants  were  going  to  take  the  case  to  Lon- 
don, it  would  be  best  for  him  to  accept  the  $150.  After 
that  he  went  to  see  his  attorney,  but  did  not  remember 
discussing  the  settlement  with  him.  He  never  at  any 
time  asked  for  more  than  $200.  Later  on  he  sent  his 
wife  to  the  company  to  tell  them  that  he  was  willing  to 
settle  on  the  basis  of  $150.  In  the  meantime,  he  had 
not  seen  Marsee  any  more  in  regard  to  the  settlement. 
He  received  word  from  Mr.  Luttrell,  the  superintendent 
of  the  coal  company,  to  come  to  Warren.  When  he  left 
for  Warren  he  had  determined  to  take  $150.  When  he 
came  to  Warren  the  release  was  prepared  and  signed  by 
him,  and  the  $150  paid  to  and  accepted  by  him. 

It  will  be  observed  that  this  is  not  a  case  where  the 
settlement  was  made  soon  after  the  injury,  and  plaintiff 
claims  that  he  was  suffering  so  that  he  did  not  have 
sufficient  mental  capacity  to  understand  and  appreciate 
the  effect  of  the  settlement.  It  is  not  a  case  where  it 
was  claimed  that  the  amount  paid  represented  only  lost 
time.  It  is  not  a  case  where  any  misrepresentations  were 
made  to  the  plaintiff.  It  is  not  contended  that  the  affi- 
davits of  the  workmen  who  were  present  were  not  sworn 
to  by  them.  Plaintiff's  whole  case  is  predicated  on  the 
idea  that  the  claim  agent  represented  himself  as  a  friend 
of  plaintiff  and  advised  him  to  make  the  settlement,  and 
plaintiff,  by  reason  of  these  statements,  and  the  further 
fact  that  defendants  intended  to  take  the  case  to  the 
Federal  court  and  thus  involve  an  expenditure  of  money 
which  he  did  not  have.  As  the  coal  company  was  or- 
ganized under  the  laws  of  the  State  of  Delaware,  and  as 
plaintiff  was  a  resident  of  the  State  of  Kentucky,  it  at 
least  had  the  right  to  file  a  bond  and  petition  for  re- 
moval to  the  United  States  Court  on  the  ground  that  the 
controversy  was  between  citizens  of  different  States.  An 
exercise  of  that  right  cannot  be  regarded  as  a  fraud  on 
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plaintiff.  Furthermore,  plaintiff  did  not  aooept  the  set- 
tlement at  that  time.  He  waited  several  weeks.  Never 
at  any  time  did  he  claim  more  than  $50  in  excess  of  the 
amount  agreed  on  in  the  settlement  It  was  long  after 
his  talk  with  Marsee  that  he  made  up  his  mind  to  accept 
the  $150.  Without  any  further  insistence  or  negotia- 
tions on  the  part  of  any  representatives  of  the  oomimny, 
he  sent  his  wife  to  notify  the  company  that  he  was  will- 
ing to  accept  the  $150.  He  left  home  and  went  to  the 
company's  office,  determined  to  accept  that  amount. 
When  he  arrived  he  asked  for  more,  but  the  company's 
superintendent  declined  to  give  it.  Thereupon  tiie  re- 
lease was  signed  and  the  money  paid  to  and  accepted  by 
him.  He  was  not  deceived  as  to  the  amount  or  the  pur- 
pose for  which  it  was  paid.  He  did  not  sign  the  release 
in  ignorance  of  its  conditions.  No  misrepresentations  of 
any  kind  were  made  to  him  at  the  time  the  settlement 
was  made,  and  the  mere  fact  that  several  weeks  before 
Marsee  advised  him  as  a  friend  to  make  the  settlement, 
or  stated  that  they  had  beaten  worse  cases  than  his,  or 
threatened  to  take  the  case  to  the  Federal  court,  is  not 
sufficient  evidence  of  fraud  to  justify  the  submission  of 
that  question  to  the  jury.  TaMng  plaintiff's  own  state- 
ment, and  disregarding,  as  we  must  do,  all  the  other  evi- 
dence bearing  on  the  question  of  the  settlement,  he  shows 
conclusively  that  he  freely  and  voluntarily  made  the  set- 
tlement at  a  time  when  he  was  mentally  capable  of  con- 
tracting, and  knew  and  fully  appreciated  the  effect  of  the 
release  which  he  signed,  and  that  the  settlement  was  not 
obtained  by  any  fraud  on  the  part  of  the  representa- 
tives of  the  company.  There  being  no  evidence  that  the 
settlement  was  obtained  by  fraud,  it  follows  that  the  trial 
court  should  have  directed  a  verdict  in  favor  of  the  de- 
fendants. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 


Denker  Transfer  Company  v.  Pu|^ 

(Decided  February  17,  191S.) 

Appeal  from  McCraeken  Circuit  Court 

1.     Negligence— Actionable  Negligence — ^Proximate  Cause.— In  an  ac- 
tion by  appellee  to  recover  damages  for  injuries  sustained  bj  her 
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tfaroQgh  the  negligence  of  the  appellant's  agent  In  putting,  or  by 
mistake  permitting,  her  to  enter  an  automobile  not  owned  or  con- 
trolled by  appellant,  from  which  she  was  thrown  by  the  negli- 
gence of  the  chauffeur;  as  her  evidence  conduced  to  prove  that 
her  injuries  were  received  as  stated,  in  either  event  the  Jury,  if 
they  believed  appellee's  witnesses,  were  authorized  to  find  that 
the  negligence  of  appellant's  agent  was  the  proximate  cause  of 
her  injuries.  For  the  tetter's  negligence,  after  selling  her  a  ticket 
entitling  her  to  ride  in  an  automobile  to  her  home,  in  putting 
appellee  in  the  wrong  machine,  or  not  Informing  her  of  taking 
the  wrong  machine,  if  he  knew  it,  ccmcurring  with  that  of  the 
chauffeur  in  letting  the  machine  escape,  produced  the  injuries, 
responsibility  for  both  being  upon  appellant.  It  is  a  well  settled 
rule  that  the  master  is  liable  for  injuries  of  which  his  servant's 
negligence  is  the  proximate  cause,  though  the  negligence  of  a 
third  party  contributed  to  cause  the  injuries. 

2.  Personal  Injuries — Proximate  Cause — ^When  Question  for  Jury. — 
It  is  also  a  well  settled  rule  of  law  that  what  is  the  proximate 
cause  of  the  injury  is  ordinarily  a  question  for  the  jury;  and 
before  the  court  can  take  it  away  from  the  jury  and  determine 
it,  the  facts  must  be  such  that  fair-minded  men  ought  not  to 
differ  about  them. 

3.  Appeal— Verdict— When  Must  Stand— Flagrantly  Against  the 
Evidence — Meaning  of. — ^It  is  not  the  province  of  the  Appellate 
Court  to  declare  what  witness  or  number  of  witnesses  should 
have  been  believed  by  the  jury,  or  in  whose  favor  the  evidence 
as  a  wh<^e  preponderates;  nor  would  the  fact  that  a  jury  accept 
the  testimony  of  two  witnesses,  or  even  one,  as  against  that  of 
a  greater  number  of  opposing  witnesses,  justify  the  appellate 
court  in  setting  aside  the  verdict  on  the  ground  of  its  being  fia- 
grantly  against  the  evidence.  To  say  of  the  verdict  that  it  is 
flagrantly  against  the  evidence  means  that  it  is  palpably  against 
the  evidence.  The  fact  that  the  evidence  is  conflicting  or  that 
the  Appellate  Court  would  have  made  a  different  flnding  on  the 
facts,  or  that  in  its  opinion  the  verdict  is  against  the  weight  of 
the  evidence,  furnishes  no  cause  for  setting  it  aside;  nothing' 
short  of  its  being  clearly  and  palpably  against  the  evidence  will 
give  the  Appellate  Court  authority  to  disturb  it  on  this  ground. 

BERRY  &  GRASSHAM  and  ROSCOE  REED  for  appellant. 

J.  D.  MOCQUOT  for  appellee. 

Opinion  op  the  Coxtbt  by  Judge  Settle — ^Affirming. 

This  is  an  appeal  from  a  judgment  of  the  McCracken 
Circuit  Court  entered  upon  a  verdict  awarding  the  ap- 
pellee, Alice  Pugh,  $500.00  damages  for  personal  inju- 
ries sustained,  as  alleged,  through  the  negligence  of  tiie 
appellant,  Denker  Transfer  Company,  and  its  servants. 
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Appellant  does  not  complain  that  there  was  error  in  any 
ruling  of  the  trial  court,  nor  does  it  make  any  objection 
to  the  instructions  that  were  given.  The  sole  ground 
urged  for  the  reversal  of  the  judgment  is  that  the  ver- 
dict of  the  jury  is  flagrantly  against  the  evidence. 

The  facts,  in  brief,  were  as  follows:  The  appellant 
is  a  corporation  doing  business  in  Paducah  as  a  transfer 
company,  and  operates  automobiles  and  hacks  for  the 
purpose  of  transporting  passengers  and  baggage  to  and 
from  the  trains  that  enter  that  city.  The  trains  are  en- 
tered by  appellant's  agents  before  their  arrival  at  Pa- 
ducah, for  the  purpose  of  selling  tickets  to  passengers 
thereon  who  may  desire  transportation  following  the 
arrival  of  such  trains  at  Paducah  to  the  hotels  or  their 
homes.  These  tickets  when  presented  at  the  depot  to 
the  servants  of  appellant  who  may  be  found  there  in 
charge  of  their  automobiles  or  hacks  entitle  the  holders 
thereof  to  ride  in  same  to  their  respective  destinations 
in  the  city.  On  the  22d  day  of  December,  1913,  the  ap- 
pellee, Alice  Pugh,  together  with  her  husband  and  child 
and  a  young  man  by  the  name  of  JamesKobertson  reached 
Paducah  after  twelve  o'clock  at  night  on  a  passenger 
train  from  some  point  south.  On  this  train,  before  ap- 
pellee and  her  party  got  to  Paducah,  one  John  Baker, 
appellant's  agent,  sold  each  member  of  the  party  a  ticket 
wluch  entitled  them  to  ride  to  their  respective  homes  in 
one  of  appellant's  automobiles,  expected  to  be  at  the  de- 
pot in  Paducah  awaiting  the  arrival  of  the  train. 

The  evidence  introduced  in  behalf  of  appellee  con- 
duced to  prove  that  when  she  and  the  other  members  of 
her  party  alighted  from  the  train  at  Paducah  appellant's 
agent,  Baker,  who  had  sold  them  their  tickets,  conducted 
them  to  an  automobile  which  he  represented  to  belong 
to  appellant  and  which  he  directed  them  to  enter;  that 
in  obedience  to  these  directions  from  Baker,  she,  her 
child  and  husband  and  Bobertson  entered  the  machine, 
immediately  following  which  it  was  cranked  up  by  a  third 
party,  who  seemed  to  be  in  charge  of  it  as  chauffeur,  but 
that  after  so  cranking  it  the  latter,  for  some  purpose 
unknown  to  the  occupants,  temporarily  left  the  machine, 
which,  by  reason  of  its  engine  having  been  put  in  motion, 
by  the  cranking,  ran  off,  crossing  several  railroad  tracks 
and  finally  ran  into  a  ditch,  throwing  the  occupants  out. 
In  the  fall  thus  received  appellee  sustained  the  injuries 
complained  of. 
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It  is  admitted  by  appellant  that  its  agent  Baker  sold 
appellee  and  the  members  of  her  party  tickets  entitling 
them  to  transportation  upon  its  automobiles,  but  it  is 
api)ellant's  contention,  and  its  evidence  conduced  to 
prove,  that  after  the  arrival  of  the  train  at  Paducah 
Baker  approached  appellee  and  her  party,  pointed  out 
to  them  an  automobile  belonging  to  appellant,  in  which 
it  was  intended  that  they  should  ride  to  their  homes, 
and  directed  them  to  enter  it  for  that  purpose;  that  at 
this  time  there  were  several  other  automobiles  standing 
near  that  of  appellant,  among  them  one  belonging  to  a 
rival  transfer  company  known  as  the  **147  Taxicab  line," 
but  that  appellee  and  her  party,  instead  of  getting  into 
the  automobile  of  appellant  pointed  out  to  them  by  Baker, 
got  into  one  belonging  to  the  rival  transfer  company 
mentioned,  which  car  was  being  operated  by  one  Bay 
Strickmatter,  an  employe  of  the  latter  company,  and 
that  this  car  ran  off  and  injured  appellee. 

Appellee  testified,  in  substance,  as  follows:  That 
upon  the  arrival  of  the  train  at  Paducah  she  and  her 
party  were  approached  by  the  same  man  from  whom  they 
had  purchased  appellant's  tickets  while  on  the  train 
and  that  he  pointed  to  the  automobile  which  they  entered, 
saying:  **  *  Eight  here  is  your  cab,'  put  us  into  it,  shut 
the  door  and  hooked  up  the  curtains  himself;'*  that  she 
identified  Baker  as  the  person  by  whom  they  were  thus 
directed  because  of  having  purchased  the  tickets  of  him 
on  the  train  and  because  of  the  name  on  his  cap,  James 
Bobertson  testified  to  the  effect  that  the  mwi  who  sold 
them  the  tickets  on  the  train  had  the  words  **  Denker 
Transfer  Co."  on  his  cap,  and  that  this  man  put  appellee 
and  the  other  members  of  the  Darty  into  the  cab  by 
which  she  was  injured. 

Appellant's  agent,  John  Baker,  in  giving  his  testi- 
mony, denied  that  he  directed  appellee  and  her  party  to 
or  put  them  in  the  cab  in  question,  but  said  that  upon 
his  leaving  the  train  at  Paducah  he  went  to  an  automo- 
bile owned  by  appellant,  which  was  in  charge  of  Charles 
Denker,  and  directed  him  to  reserve  it  for  two  men  and 
a  lady,  meaning  appellee  and  her  party;  that  he  then  di- 
rected appellee,  her  husband  and  Bobertson  to  take  the 
machine  in  charge  of  Charles  Denker  and  pointed  it  out 
to  them,  but  they  passed  it  and  took  the  car  in  charge 
of  Strickmatter;  that  they  were  assisted  into  the  car  by 
Strickmatter  and  he  (Baker)  had  nothing  to   do  with 
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their  entering  the  car,  nor  did  he  close  the  door  or  hook 
up  the  curtains.  He  further  testified  that  after  appellee 
and  her  party  got  into  the  machine  Strickmatter  cranked 
it  up  and  then  stepped  off  from  it  for  some  purpose,  and 
while  he  was  in  that  position  the  car  ran  off  and  caused 
the  accident  complained  of.  Although,  according  to  the 
testimony  of  Baker,  he  saw  appellee  and  her  party  pass- 
appellant's  machine,  to  which  he  had  directed  them,  and 
enter  that  of  Strickmatter,  he  did  not  go  to  them,  inform 
them  of  their  mistake  or  direct  them  to  leave  that  car 
and  get  into  that  of  appellant.  Charles  Denker  in  part 
corrobarated  Baker,  as  he  testified  that  upon  getting  off 
the  train  Baker  directed  him  to  reserve  his  car  for  the 
use  of  appellee  and  her  party,  but  that  they  passed  his 
car  and  got  into  that  of  Stridonatter. 

Strickmatter  was  also  introduced  as  a  witness  by  ap- 
pellant, and  he  testified,  in  substance,  that  he  was  in  the 
employ  of  the  *'147  Taxicab  Line''  at  the  time  appellee 
was  injured  and  was  at  the  depot  with  his  automobile 
when  the  train  arrived ;  that  appellee,  her  husband  and 
child  and  Robertson  came  to  his  car  and  he  placed  them 
in  it,  put  the  curtains  up  and  stepped  around  and  cranked 
the  machine,  after  which  he  stepped  out  to  look  back  to 
see  if  there  was  anybody  else  that  could  be  taken  in  his 
car,  and  that  while  he  was  looking  for  other  passengers 
the  car  started  and  ran  off  over  the  street  car  tracks 
toward  the  Nashville,  Chattanooga  &  St.  Louis  tracks, 
and  after  going  a  considerable  distance  ran  into  a  ditch 
and  thereafter  circled  back  towards  the  depot;  that  he 
ran  after  it  as  fast  as  he  could  and  when  it  turned  back 
jumped  on  the  running  board  and  stopped  it,  but  before 
he  stopped  the  car  appellee  and  the  other  members  of 
her  party  had  been  thrown  out  of  it.  The  witness  further 
test&ed  that  he  saw  appellant's  agent  Baker  at  the  depot 
every  night,  but  was  unable  to  recall  what  he  said  or  did 
on  the  night  in  question,  and  did  not  undertake  to  say  that 
Baker  had  not  pointed  out  his  car  to  appellee  and  her 
party  and  directed  them  to  enter  it.  He  admitted,  how- 
ever, that  he  took  up,  in  payment  for  the  transportation 
he  intended  to  give  appellee  and  her  party  to  their 
homes,  the  tickets  which  they  had  purchased  of  Baker, 
but  that  when  he  afterwards  presented  the  tickets  to  ap- 
pellant for  payment,  its  manager,  Denker,  refused  to 
cash  theuL 
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It  will  thus  be  seen  that  the  evidence  was  conflicting. 
According  to  the  testimony  of  appellee  and  of  Robert- 
son, it  was  the  fault  of  appellant's  agent,  Baker,  that 
they  entered  the  wrong  automobile.  According  to  the 
testimony  of  Baker  and  Denker,  it  was  appellee's  fault 
that  she  took  the  wrong  automobile  and  sustained  the 
injuries  complained  of.  Manifestly  the  conflicting  char- 
acter of  the  evidence  required  the  submission  of  the  case 
to  the  jury  and  they  were  properly  allowed  to  determine 
whether  the  facts  were  as  stated  by  appellee  and  Rob- 
ertson or  as  stated  by  Baker,  Denker  and  Strickmatter. 

It  cannot  be  said  that  there  was  no  evidence  conducing 
to  prove  the  negligence  of  appellant's  agent,  Baker,  for  if 
the  jury  were  willing  to  accept  appellee's  and  Robertson's 
version  of  what  occurred  at  the  time  of  receiving  her  in- 
juries as  the  truth  of  the  matter,  instead  of  that  given  by 
the  three  witnesses  of  appellant  named,  it  abundantly  au- 
thorized the  verdict.  If,  intentionally,  or  owing  to  the 
lateness  of  the  hour  and  Baker's  hurry  to  start  appellee 
and  her  party  for  their  homes,  he  by  mistake  put  them 
in  Strickmatter's  automobile,  believing  it  to  be  the  prop- 
erty of  appellant,  he  was  guilty  of  negligence.  On  the 
other  hand,  if,  as  admitted  by  him,  he  saw  appellee  and 
her  party  pass  appellant's  automobile,  to  which  he  had 
directed  them,  and  enter  that  of  Strickmatter,  his  failure 
to  go  to  them,  warn  them  of  their  mistake  and  direct  them 
to  get  out  of  that  machine  and  enter  the  one  in  charge 
of  uharles  Denker,  also  constituted  negligence  on  his 
part  In  either  event  the  negligence  of  Baker  would  be 
the  proximate  cause  of  the  injuries  received  by  appellee, 
for  his  negligence,  in  directing  or  putting  appellee  into 
the  wrong  machine,  or  not  informing  her  of  the  mistake 
of  taking  the  wrong  machine,  if  he  knew  it,  concurring 
with  that  of  Strickmatter  in  allowing  the  automobile  to 
escape  and  run  away,  produced  the  injuries,  responsi- 
bility for  the  negligence  of  both  being  upon  appellant. 
No  principle  is  better  settled  than  that  the  master  is  lia- 
ble for  injuries  of  which  his  servants'  negligence  is  the 
proximate  cause,  though  the  negligence  of  a  third  party 
contributed  to  the  injury. 

Snyder  v.  Arnold,  122  Ky.,  557;  Lou.  Home  Tel.  Co. 
V.  Gasper,  123  Ky.,  128;  Watson  v.  K.  &  I.  Bridge  &  Ry. 
Co.,  137  Ky.,  619.  The  cases  supra  also  declare  it  to  be 
the  well  recognized  rule  that  what  is  the  proximate  cause 
of  the  injury  is  ordinarily  a  question  for  the  jury;  and 
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before  the  court  can  take  it  away  from  the  jury  iind 
determine  it,  the  facts  mnst  be  such  that  fair-minded  men 
ought  not  to  differ  about  them.  Here  the  facts  were  all 
disputed  and  the  contrariety  of  evidence  marked. 

In  L.  &  N.  R.  Co.  V.  Eckman,  137  Ky.,  331,  which  was 
an  action  to  recover  damages  for  injuries  sustained  by 
the  appellee  at  a  railroad  crossing,  there  was  a  contra- 
riety of  evidence  as  to  whether  such  injuries  resulted 
from  the  appellant  railroad  company's  negligence  or 
his  own,  appellant's  witnesses  greatly  outnumbering 
those  of  the  appellee,  but  in  the  opinion  we  said : 

'*It  is  manifest  that  the  court  should  not  have  given 
the  peremptory  instruction  asked  by  appellant,  for  the 
testimony  of  appellee  and  Bruehl  compelled  the  submis- 
sion of  the  case  to  the  jury;  and,  if  accepted  by  the  jury 
as  the  truth  of  the  matter,  as  was  obviously  the  case,  it 
furnished  such  evidence  of  negligence  as  would  support 
the  verdict  It  is  not  the  province  of  this  court  to  declare 
what  witness  or  number  of  witnesses  should  have  been 
believed  by  the  jury,  or  in  whose  favor  the  evidence  as 
a  whole  preponderates,  nor  would  the  fact  that  a  jury 
accepts  the  testimony  of  two  witnesses,  or  even  one,  as 
against  that  of  a  greater  number  of  opposing  witnesses, 
justify  this  court  in  setting  aside  the  verdict  on  the 
ground  of  its  being  flagrantly  against  the  evidence.  Our 
duty  goes  no  further  than  to  determine  whether  there 
was  evidence  to  support  the  verdict,  and  our  decision  of 
that  question  is  not  to  be  controlled  by  our  opinion  as  to 
whether  the  verdict  is  in  accordance  with  or  against  the 
weight  of  the  evidence.*' 

In  L.  &  L  Ey.  Co.  v.  Eoemmele,  157  Ky.,  84,  in  hold- 
ing that  the  railway  company  was  not  entitled  to  a  new 
trial  upon  the  ground  that  the  verdict  was  flagrantly 
against  the  evidence,  we  said : 

**To  say  of  the  verdict  that  it  is  flagrantly  against  the 
evidence  means  that  it  is  palpably  against  the  evidence. 
The  fact  that  the  evidence  is  conflicting  or  that  this  court 
would  have  made  a  different  finding  on  the  facts,  or  that 
in  its  opinion  the  verdict  is  against  the  weight  of  the 
evidence,  furnishes  no  cause  for  setting  it  aside ;  nothing 
short  of  its  being  clearly  and  palpably  against  the  evi- 
dence will  give  the  appellate  court  authority  to  disturb 
it  on  this  ground."  Interstate  Coal  Co.  v.  Shelton's 
Adm'r.,  160  Ky.,  40;  Empire  Coal  &  Mining  Co.  v.  Mc- 
intosh, 82  Ky.,  334;  McCoy  v.   Martin,  4   Dana,   580; 
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Chiles  V.  Jones,  3  B.  Mon.,  51 ;  Page  v.  Carter,  8  B.  Mon., 
192, 

Applying  to  this  case  the  test  furnished  by  the  fore- 
going rule,  no  one  familiar  with  the  weight  and  effect  of 
evidence  can  reach  the  conclusion  that  the  verdict  is 
clearly  and  palpably  against  the  evidence.  This  being 
true,  no  reason  is  perceived  for  disturbing  the  verdict. 
The  judgment  is  affirmed. 


Commonwealth  of  Kentucky,  by  Arthur  E.  Hopkins, 
Revenue  Agent,  et  aL  v.  Columbia  Trust  Company. 

Same  v.  Same. 

(Decided  February  18»  1915.) 

Appeals  from  Jefferson  Circnit  Court 
(Chancery  Branch,  Second  Division). 

1.  Taxation — Revenue  Agents — Powers  of. — ReTenue  Agents  are  offi^ 
eers  created  by,  and  their  duties  and  powers  prescribed  by,  th« 
Statute;  they  cannot  exercise  any  authority  unless  It  be  conferred 
on  them  by  the  Statute. 

S.  Taxation — Omitted  Property— Assessment. — ^An  action  in  the  name 
of  the  Ck>mmonwealth  upon  the  relation  of  an  Auditor's  Agent, 
instituted  under  Section  4260  of  the  Kentucky  Statutes,  to  retro- 
spectively assess  omitted  property  for  taxation,  does  not  abate 
upon  the  expiration  of  the  term  of  the  Auditor's  Agent;  it  may  be 
continued  by  his  successor  in  office,  or  by  the  sherift,  or  by  any 
other  officer  authorized  by  Statute  to  Institute  such  an  action. 

3.  Taxation— Revenue  Agents — ^Bxpiration  of  Term — ^Appeal. — ^An 
Auditor's  Revenue  Agent,  whose  term  expired  in  January,  1912,  is 
without  power  to  institute  an  appeal  in  1914,  from  a  Judgment  of 
the  circuit  court  entered  in  October,  1912. 

4.  Appeal— Parties  to  AppeaL— Section  739  of  the  Civil  Code  of  Prac* 
tice  provides  the  method  of  designating  the  parties  to  an  appeal; 
and,  a  party  who  is  not  named  as  appellant  in  the  statement  of 
an  i4;»peal,  is  not  before  the  court  as  an  appellant. 

5.  Appeal — Parties  to — ^Briefs. — ^The  filing  of  a  brief  for  the  Com- 
monwealth, the  appellant  in  the  acticm,  by  the  county  attorney, 
does  not  make  the  county  attorney  a  party  to  the  appeal. 

IL  J.  HOLT,  A.  S.  BULiLiITT,  County  Attorney,  and  J.  U  SULLI- 
VAN, Assistant  County  Attorney,  for  appellants. 

TRABUE,  DOOLAN  ft  COX  for  appdees. 
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Opinion  op  the  Coubt  by  Chief  Justice  Miller — 
Dismissing  appeals. 

These  two  appeals  will  be  disposed  of  in  one  opinion. 

The  proceedings  were  begun  in  the  Jefferson  County 
Court  in  January,  1910,  under  Section  4260  of  the  Ken- 
tucky Statutes,  to  retrospectively  assess  property  of  the 
appellee  alleged  to  have  been  omitted  from  taxation. 
.They  were  brought  in  the  name  of  the  **  Commonwealth 
of  Kentucky,  by  Arthur  E.  Hopkins,  Revenue  Agent  for 
the  State  at  Large,*'  as  plaintiff.  They  were  tried  in  the 
connty  court  and  dismissed  on  February  5th,  1912.  The 
plaintiff  appealed  to  the  Jefferson  Circuit  Court  on 
March  15th,  1912,  and  upon  the  cases  having  been  called 
for  trial  on  October  26th,  1912,  they  were  dismissed  by 
the  chancellor,  on  the  motions  of  the  defendant,  made 
under  Sections  5  and  6  of  the  Expediting  Act  of  1912. 
(Acts  1912,  p.  391.) 

No  appeals  were  taken  in  the  circuit  court  to  this 
court;  but  on  October  6th,  1914,  an  appeal  was  granted 
in  each  case  by  the  clerk  of  this  court  to  the  **  Common- 
wealth of  Kentucky,  by  Arthur  E.  Hopkins,  Revenue 
Agent  for  the  State  at  Large.** 

The  statements  of  appeal  endorsed  upon  the  record, 
pursuant  to  Section  739  of  the  Civil  Code  of  Practice, 
show  that  the  **  Commonwealth  of  Kentucky,  by  Arthur 
E.  Hopkins,  Eevenue  Agent  for  the  State  at  Large/*  is 
the  only  appellant  in  each  case. 

The  appellee  in  each  case  has  moved  to  dismiss  the 
appeal  for  the  following  reasons:  (1)  Because  the  case 
has  not  been  prosecuted  with  that  diligence  required  by 
the  Expediting  Act  of  1912;  (2)  because  Arthur  E.  Hop- 
kins, who  assumes  to  act  as  relator  herein,  has  no  au- 
thority to  prosecute  these  appeals,  or  to  represent  the 
Commonwealth  of  Kentucky  therein;  and  (3)  because 
the  term  of  said  Hopkins  as  Eevenue  Agent  for  the  Com- 
monwealth having  expired  in  January,  1912,  he  now  has 
no  official  bond  and  is  not  entitled  to  act  in  any  official 
capacity  in  these  appeals. 

Passing  the  first  ground  relied  upon  in  support  of 
the  motions  to  dismiss,  we  will  first  consider  the  second 
ground,  which  raises  the  major  question  of  Hopkins*  au- 
thority to  prosecute  these  appeals. 

It  is  conceded  that  Hopkins  was  appointed  Revenue 
Agent  for  the  State  at  large  in  January,  1908,  for  a 
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term  that  expired  with  the  term  of  the  Auditor,  in  Jan- 
uary, 1912,  pursuant  to  the  provisions  of  Section  4258 
of  the  Kentucky  Statutes, 

Section  4260  of  the  Kentucky  Statutes,  under  which 
these  suits  were  instituted,  provides  that  if  the  property 
sought  to  be  taxed  in  the  proceeding  should  be  held  not 
liable  for  taxation,  the  court  should  make  an  order  to 
that  effect;  and  that  **the  officer  instituting  said  pro- 
ceedings shall  be  liable  on  his  official  bond  to  the  de- 
fendant for  all  costs  incurred  by  him  in  defending  said 
proceedings,  and  this  shall  apply  to  all  courts  to  which 
said  proceedings  are  taken.'* 

This  provision  was  repeated  verbatim  in  Section  2  of 
the  Expediting  Act  of  1912.    (Acts  1912,  p.  395), 

When  Hopkins  filed  these  appeals  on  October  6th, 
1914,  he  was  not  a  Eevenue  Agent  for  the  Conmionwealth, 
and  had  not  occupied  that  office  for  nearly  three  years. 
The  statute  above  quoted,  making  the  Revenue  Agent 
liable  on  his  official  bond  to  the  defendant  for  costs  in 
case  the  proceedings  to  make  the  supplemental  assess- 
ment should  fail,  is  necessarily  restricted  in  its  applica- 
tion to  an  officer  who  occupies  the  position  of  Eevenue 
Agent.  It  cannot  apply  to  the  case  of  a  man  who  claims 
to  be  an  officer,  but  who  does  not  occupy  that  position, 
and  has  no  official  bond  behind  him. 

It  is  elementary  that  the  liability  of  a  surety  on  an 
official  bond  is  limited  to  acts  done  or  defaults  occurring 
during  the  term  of  office  of  his  principal.  It  was  so  de- 
cided by  this  court  in  United  States  Fidelity  &  Guaranty 
Co.  V.  Faulkner,  144  Ky.,  629. 

In  Mechem  on  Public  Officers,  Section  396,  it  is  said : 

**Upon  the  expiration  of  the  officer's  term,  unless 
he  is  authorized  by  law  to  hold  over,  his  rights,  duties 
and  authority  as  an  officer  must  ipso  facto  cease.'' 

The  Eevenue  Agent  is  required  to  take  an  oath  of 
office  and  give  an  official  bond.  Kentucky  Statutes,  Sec- 
tions 4258, 4259. 

Under  the  foregoing  statutory  provisions  it  seems 
clear  that  Hopkins'  authority  to  institute  these  appeals 
ceased  when  he  ceased  to  represent  the  Commonwealth. 

That  a  Revenue  Agent,  during  his  term  of  office,  is 
an  officer  admits  of  no  doubt.  This  court  expressly  so 
held  in  Commonwealth  v.  Central  Consumers  Co.,  122 
Ky.,  421,  where  we  said: 
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*^  Revenue  Agents  are  officers  created  by  and  their 
duties  and  powers  prescribed  by  the  statute,  and  they 
cannot  exercise  any  authority  not  conferred  on  them  by 
the  statute." 

See  also  Hager  v.  Lucas,  120  Ky.,  313;  Common- 
wealth V.  Bush,  131  Ky.,  384;  Commonwealth  v.  Glover, 
132  Ky.,  602. 

Counsel  for  Hopkins  insists,  however,  that  this  court 
has  decided,  in  effect,  that  a  Revenue  Agent  may  con- 
tinue to  prosecute  a  case  once  begun  by  him,  notwith- 
standing the  expiration  of  his  term  of  office;  and  in  sup- 
port of  that  contention  he  cites  Sebree  v.  Commonwealth, 
115  Ky.,  736;  Lucas  v.  Commonwealth,  121  Ky.,  423; 
Commonwealth  v.  Bacon,  126  Ky.,  30;  and  Common- 
wealth V.  Southern  PaciJac  Co.,  127  Ky.,  358. 

A  brief  examination  of  these  cases  will  show  that  they 
do  not  have  the  force  attributed  to  them  by  counsel  for 
appellant, 

Sebree  v.  CommonweJEilth,  supra,  was  brought  under 
Sections  4258-4260  of  the  Kentucky  Statutes,  by  Sinclair, 
Auditor  *s  Agent  under  Auditor  Stone,  Sinclair  filed  the 
usual  statutory  statement  in  the  Scott  County  Court 
Clerk's  office,  but  the  clerk  failed  to  issue  a  summons 
within  five  days,  as  was  required  by  the  statute ;  and  this 
failure  by  the  clerk  was  relied  upon  as  a  defense  to  the 
proceedings.  It  was  further  urged  as  a  defense  that 
when  Auditor  Stone's  term  of  office  expired  the  terms  of 
all  of  the  Auditor's  Agents  in  the  State,  including  Sin- 
clair's term,  terminated  with  it,  and  that  Sinclair,  there- 
fore, had  no  right  to  prosecute  the  action. 

The  court  rejected  both  defenses,  saying  that  the 
statute  requiring  the  clerk  to  issue  the  summons  in  five 
days  was  merely  directory;  and  that  it  did  not  appear 
from  the  record  that  Sinclair  had  been  removed  as  Au- 
ditor's Agent  at  the  time  the  proceedings  were  had  in 
that  case.  Section  4258  of  the  Kentucky  Statutes,  pro- 
viding that  the  Auditor's  Agent  should  hold  office  and 
be  removed  at  the  pleasure  of  the  Auditor  was  cited; 
but,  on  the  authorily  of  Smith  v.  Coulter,  115  Ky.,  74, 
the  court  held  that  Sinclair,  not  having  been  removed  by 
the  Auditor,  continued  to  hold  office  after  the  expiration 
of  Coulter's  term,  and  until  removed  by  an  order  or  ac- 
tion to  that  effect. 

In  the  course  of  the  opinion  in  the  Sebree  case,  supra, 
th«  court  said: 
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**But  we  do  not  deem  it  material  to  the  rights  of  the 
parties  to  this  litigation  whether  Sinclair  continued  to 
hold  office  as  Auditor  *s  Agent  till  the  final  trial  of  this 
case.  The  Auditor's  Agent  is  not  a  party  to  this  pro- 
ceedingy  nor  is  his  presence  essential.  The  action  is  one 
in  the  name  of  the  Commonwealth,  instituted  by,  or  upon 
information  furnished  by  or  upon  motion  of,  the  Audi- 
tor's Agent  or  the  sheriff  of  the  county.  If  he  had  died 
after  the  action  had  been  begun  it  would  not  have  been 
necessary  to  have  revived  it.  His  successor  in  office,  or 
the  sheriff,  would  merely  have  been  authorized  to  have 
controlled  the  proceedings  so  far  as  the  statute  per- 
mitted such  control ;  nor  could  the  resignation  of  the  Au- 
ditor's  Agent  have  terminated  the  action.  The  proceed- 
ing is  for  the  State,  and  on  its  behalf,  and  on  behalf  of 
the  county,  to  require  the  listing  of  property  which  the 
taxpayer  and  taxing  officers  have  omitted.'' 

It  will  thus  be  seen  that  in  the  Sebree  case  the  court 
held  that  Sinclair  was  entitled  to  prosecute  the  suit,  it 
not  appearing  that  he  had  been  removed  from  office. 
There  is  no  intimation  that  Sinclair  could  have  con- 
trolled the  proceedings  after  the  expiration  of  his  term ; 
on  the  contrary,  it  is  expressly  stated  that  his  successor 
in  office  or  the  sheriff  would  have  been  authorized  to 
control  future  proceedings,  in  so  far  as  the  statute  per- 
mitted such  control. 

Hager  v.  Lucas,  120  Ky.,  307,  and  Lucas  v.  Common- 
wealth, 121  Ky.,  423,  are  companion  cases,  and  grew  out 
of  the  controversy  between  Auditor  Hager  and  Revenue 
Agent  Lucas,  arising  under  the  Act  of  1902.  In  the  first 
case  this  court  held  that  Lucas,  having  filed  suit  in  the 
Henderson  County  Court,  was  authorized  to  prose- 
cute that  suit  so  long  as  he  continued  in  office.  The  cases 
were  finally  decided  by  this  court  in .1905,  before  Lucas' 
term  of  office  expired. 

Furthermore,  the  subsequent  Act  of  1906  expressly 
preserved  Lucas'  right  to  prosecute  said  suits  to  a  final 
determination,  by  providing  that  any  Revenue  Agent 
then  in  office  who  should  be  removed  by  the  Auditor, 
**  should  have  the  right  to  prosecute  to  a  final  determi- 
nation all  actions  instituted  by  him  prior  to  June  15th, 
1906.'' 

In  Commonwealth  v.  Bacon,  126  Ky.,  30,  Bizot,  as 
Revenue  Agent,  brought  a  suit  against  Bacon  on  April 
1st,  1905,  while  Alexander,  as  Revenue  Agent,  brought 

Digitized  by  VjOOQIC 


830  KENTUCKY  REPORTS.         [Vol.  162. 

a  similar  suit  against  Bacon  on  May  24tli,  1905.  The 
Bizot  suit  proceeded  to  judgment  on  May  26thy  1905,  anJ 
was  pleaded  as  a  bar  to  the  Alexander  suit.  This  plea 
was  sustained  by  the  county  court,  by  the  circuit  oourt, 
and  by  this  court.  The  opinion  of  this  court  declared 
that  both  proceedings  were  by  the  Commonwealth,  and, 
having  been  initiated  by  two  different  Revenue  Agents, 
when  the  Commonwealth  had  no  right  to  bring  two  suit^ 
for  the  same  thing,  {he  first  was  a  bar  to  the  second. 

We  see  nothing  in  this  case  to  intimate  that  an  officer 
had  the  right  to  prosecute  an  action  after  he  had  cease<] 
to  be  an  officer.  The  most  that  was  said  in  that  opinion 
was  that  both  suits  were  brought  on  behalf  of  the  Comr 
monwealth — a  proposition  readily  conceded,  but  wholly 
foreign  to  the  question  under  discussion. 

In  Commonwealth  v.  Southern  Pacific  Co.,  127  Ky., 
358,  Alexander  sued  the  Southern  Pacific  Co.  in  the  Jef- 
ferson County  Court,  on  February  7th,  1907.  He  died 
five  days  later,  on  February  12th,  1907.  Hardesty,  an- 
other Revenue  Agent  for  the  State  at  large,  and  At- 
torney General  Hays,  filed  an  action  on  March  lith,  1907, 
to  tax  the  same  property,  and  the  court  held,  in  the  Har- 
desty case,  that  the  Alexander  suit  alone  could  be  pros- 
ecuted for  the  purpose  of  taxing  the  property  in  ques- 
tion. 

There  was  no  plea  of  abatement  m  tne  Alexanaer 
case,  nor  any  attempt  to  substitute  Alexander's  successor 
in  office,  or  the  county  attorney,  or  any  one,  to  act  in  be- 
half of  the  Commonwealth.  No  such  question  was  raised 
in  Alexander's  case.  Evidently  the  Southern  Pacific 
Co.  was  satisfied  to  try  the  question  out  in  the  Alexander 
suit  in  preference  to  Hardesty 's  subsequent  suit  for  the 
same  purpose.  The  only  question  ever  made  as  to  the 
abatement  of  the  Alexander  suit  was  made  by  Attorney 
General  Hays  in  the  Hardesty  case.  The  question  was 
not  made  in  the  Alexander  suit;  it  was  not  made  by  the 
Southern  Pacific  Company  in  either  suit.  On  the  con- 
trary, when  the  Southern  Pacific  Company  waa  called 
upon  to  answer  the  Hardesty  suit  it  very  naturally  and 
properly  pleaded  the  pendency  of  the  Alexander  suit  in 
abatement. 

Unquestionably  the  Alexander  suit  was  pending.  It 
was  the  Commonwealth's  suit;  it  had  not  abated  by  the 
death  of  Alexander;  it  could  have  been  taken  up  at  any 
time  and  prosecuted  by  Alexander's  successor  in  office, 
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or  by  any  officer  having  authority  to  bring  actions  of 
this  character ;  and  had  the  point  been  made  in  the  Alex- 
ander case  by  the  defendant,  it  would  have  been  entirely 
proper  for  the  court  to  have  required  Alexander's  suc- 
cessor in  office,  or  some  other  official  as  above  indicated, 
to  take  charge  of  that  action.  But  the  question  of  the 
abatement  of  the  Alexander  suit  was  not  raised  or  de- 
cided. There  was  no  attempt  to  show  that  Hardesty  was 
the  successor  of  Alexander ;  nor  was  there  any  attempt 
to  revive  the  Alexander  suit  in  Hardesty  *s  name,  or  to 
prosecute  it  in  the  name  of  any  successor. 

These  conclusions  are  made  quite  dear  by  the  fol- 
lowing extract  from  the  opinion  of  the  court,  found  in 
127  Ky.,  page  363: 

**It  was  not  contemplated  by  Section  4241,  Ky.  St, 
1903,  that  the  taxpayer  should  be  put  to  the  trouble  of 
defending  two  proceedings  for  the  same  thing.  See 
Eiedel  v.  Commonwealth,  82  S.  W.,  635,  26  Ky.  L.  E., 
898.  It  is  conceded  by  the  representatives  of  the  Com- 
monwealth that,  if  the  action  instituted  by  Alexander  as 
Revenue  Agent  for  the  State  at  large  was  pending  after 
his  death  and  did  not  abate  by  his  death,  then  there  were 
two  actions  in  existence  against  appellee  for  the  same 
thing.  It  is  clear  that  the  death  of  Alexander  did  not 
abate  the  suit  instituted  by  him.  In  the  case  of  Com- 
monwealth V.  Bacon,  102  S.  W.,  839,  31  Ky.  L.  E.,  472, 
this  court  said:  *The  proceeding  under  Section  4241 
is  a  proceeding  by  the  Conmionwealth.  The  Eevenue 
Agent  is  only  the  officer  authorized  to  institute  the  pro- 
ceeding. It  is  the  Commonwealth's  suit.*  To  the  same 
effect  are  the  cases  of  Hendrick  v.  Posey,  45  S.  W.,  702, 
20  Ky.  L.  E.,  359,  and  Sebree  v.  Conmionwealth,  115 
Ky.,  736,  74  S.  W.,  716,  25  Ky.  L.  E.,  121.  These  author- 
ities sustain  the  proposition  that  the  death  of  Alexan- 
der did  not  abate  the  action  instituted  by  him,  and  it  was 
pending  at  the  time  the  order  of  abatement  was  made  in 
this  action.  As  stated,  it  is  agreed  that  the  same  issues 
were  involved  and  the  same  relief  sought  in  both,  and, 
as  appellee  should  not  be  harassed  with  two  actions  for 
the  same  thing,  it  was  entitled  to  have  one  of  the  actions 
abated.*' 

The  gist  of  the  opinion  is  that  the  two  suits  for  the 
same  tax  could  not  be  prosecuted  by  the  Conmionwealth, 
and  that  the  last  suit  should  be  abated  because  of  the 
pendency  of  the  first.    The  question  as  to  how  the  Alex- 
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ander  suit  should  proceed,  and  by  whom  it  should  be 
prosecuted,  was  neither  raised  nor  decided. 

So,  it  will  be  seen  that  in  none  of  the  cases  relied  upon 
by  the  appellant  did  the  court  decide  the  question  here 
presented. 

It  is  said,  however,  that  the  oounty  attorney  has  the 
right  to  prosecute  this  appeal;  and  we  have  been  fur- 
nished a  brief  from  the  oounty  attorney  insisting  upon 
that  proposition  of  law.  But  since  the  county  attorney 
has  not  attempted  to  make  himself  the  appellant,  either 
by  taking  an  appeal  or  by  asking  that  he  be  substituted 
in  Hopkins'  place  as  appellant,  it  is  neither  necessary  nor 
proper  that  we  should  pass  upon  his  abstract  rights  in 
that  respect. 

For  tile  purposes  of  this  case  it  is  sufficient  to  say  that 
the  county  attorney  does  not  make  himself  an  appellant 
by  merely  filing  a  brief.  Section  739  of  the  Civil  Code 
of  Practice  provides  the  method  of  designating  the  par- 
ties to  an  appeal ;  and  that  method  has  not  been  followed. 
As  heretofore  stated,  the  statement  of  appeal  is  con- 
fined to  the  **  Commonwealth,  by  Arthur  E.  Hopkins, 
Revenue  Agent  for  the  State  at  Large.'*  This  state- 
ment of  appeal  brings  no  other  person  before  the  court 
as  an  appellant.  Brodie  v.  Parsons,  23  Ky.  L.  R.,  832, 
64  S.  W.,  426,  and  the  cases  there  cited. 

Section  4260  of  the  Kentucky  Statutes  autlDorizes 
the  Revenue  Agent  and  the  sheriff  to  bring  these  actions, 
and  makes  the  officer  who  institutes  the  proceeding  lia- 
ble upon  his  official  bond  for  the  defendant's  costs  in 
case  the  proceeding  fails. 

In  order,  therefore,  for  the  court  to  definitely  know 
which  of  the  several  revenue  agents  of  the  State  may  be 
made  liable  for  the  costs,  it  is  proper  that  he  be  named 
as  relator  in  the  statement,  or  petition;  and,  without  a 
relator  so  named,  the  defendant  should  not,  under  the 
present  statute,  be  required  to  make  his  defense. 

This  action  was,  therefore,  properly  brought  in  the 
name  of  the  Commonwealth  by  Hopkins,  its  Revenue 
Agent,  as  relator. 

But  Hopkins  was  not  Revenue  Agent  -when  he  took 
these  appeals  in  1914;  his  term  had  expired  in  January, 
1912,  and  he  could  not,  in  the  absence  of  express  statu- 
utory  authority  to  that  effect,  thereafter  institute  any 
action  for  the  Commonwealth,  either  by  original  proceed- 
ings under  Section  4260,  supra,  or  by  appe^. 
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Under  the  statute  heretofore  quoted,  the  appellees 
will  he  entitled  to  recover  their  costs,  in  case  their  prop- 
erty should  not  he  taxed.  This  they  cannot  do  under  this 
record,  since  Hopkins*  bond  is  not  now  effective,  and  no 
other  oflScer,  with  a  lii^e  or  proper  hond,  has  heen  substi- 
tuted in  his  place. 

It  follows  that  the  motions  to  dismiss  will  have  to 
prevail. 

Appeals  dismissed. 


Blair  v.  Norfolk  &  Western  Railway  Company. 

(Decided  February  18,  1915.) 

Appeal  from  Boyd  Circuit  Court 

1.  Conflict  of  Laws — Torts — ^Action  in  this  State  to  Recover  for  In- 
jury Received  in  Another  State. — ^Where  an  action  is  brought  in 
this  State  to  recover  for  injuries  received  in  another  State,  the 
rights  and  liabilities  of  the  parties  depend  on  the  law  of  that 
State. 

2.  Conflict  of  Laws — ^Law  of  Another  State  Must  Be  Pleaded  and 
Proved. — ^The  law  of  another  State  is  a  fact  to  be  pleaded  and 
proved,  and  in  the  absence  of  pleading  and  proof  it  will  be  pre- 
sumed that  the  common  law  is  in  force,  and  that  it  is  the  same  as 
the  common  law  prevailing  in  this  Jurisdiction. 

3.  Conflict  of  Laws — Pleadlng.->— Where  the  trial  court  refused  to 
allow  a  pleading  to  be  filed  pleading  the  law  of  another  State,  it 
was  error  to  allow  evidence  to  be  introduced  on  that  question. 

R.  S.  DINKLE  and  WATT  M.  PRITCHARD  for  appellant. 

J.  R.  JOHNSON,  JR.,  and  HOLT,  DUNCAN  &  HOLT  for  appellee. 

Opinion  of  the  Court  by  William  Boqebs  Clay, 
Commissioner — ^Reversing. 

In  this  action  for  damages  for  personal  injuries  by 
plaintiff,  William  Blair,  against  the  defendant,  Norfolk 
&  Western  Eailway  Company,  there  was  a  directed  ver- 
dict in  favor  of  defendant.  Judgment  was  entered  ac- 
cordingly, and  plaintiff  appeals. 

The  facts  are  these:  Plaintiff  entered  defendant's 
employ  in  the  month  of  Jnly,  1909.  From  that  time  until 
the  date  of  the  accident,  which  occurred  on  March  12, 
1910,  he  was  engaged  in  cutting  rivets  from  steel  cars  that 

▼Ol  162—27  ^  , 

Digitized  by  VjOOQIC 


834  KENTUCKY  REPORTS.  [Vol.  162. 

had  been  wrecked  on  defendant's  line.  In  doing  this 
work  one  employe  would  hold  the  cutter  while  another 
employe  would  strike  the  cutter  with  a  hammer.  Up  un- 
til about  eighteen  days  before  the  accident  it  was  cus- 
tomary for  a  third  party  to  be  present  and  hold  a  broom 
over  the  top  of  the  rivet  head  so  as  to  prevent  those 
present  from  being  injured  by  fragments  therefrom.  Ac- 
cording to  the  evidence  for  plaintiff  defendant's  master 
mechanic,  on  February  22,  1910,  ordered  plaintiff  and 
those  working  with  him  to  discontinue  the  use  of  the 
broom  as  a  protection  against  flying  rivets,  and  assured 
them  that  there  was  no  danger  from  the  rivets.  The 
same  witnesses  also  say  that  their  foreman  further  in- 
formed them  that  thereafter  the  broom  would  not  be 
used.  Pursuant  to  these  orders,  they  discontinued  the 
use  of  the  broom.  The  master  mechanic  and  foreman 
deny  that  any  such  orders  were  given.  The  former 
claims  that  upon  one  occasion  he  saw  plaintiff  and  other 
employes  pushing  the  broom  in  each  other's  face,  and 
told  them  if  they  could  not  do  any  better  than  that  they 
had  better  go  home.  After  the  alleged  order  to  discon- 
tinue the  use  of  the  broom  was  given  plaintiff  continued 
to  work  without  a  broom  until  the  date  of  the  accident. 
On  that  occasion  he  was  holding  the  cutter.  A  piece  from 
the  rivet  on  which  he  was  worKng  flew  off  and  struck  him 
in  the  eye.  He  knew  that  rivets  were  liable  to  fly  in  any 
direction. 

In  his  original  petition  plaintiff  based  his  right  of 
recovery  on  the  failure  of  the  defendant  to  furnish  him 
reasonably  safe  tools  and  appliances,  and  a  reasonably 
safe  place  to  work,  and  its  additional  failure  to  furnish 
another  employe  to  hold  the  shield  over  the  rivet  head. 
In  his  amended  petition  plaintiff  pleaded  that  the  de- 
fendant ordered  him  and  the  other  employes  to  discon- 
tinue the  use  of  the  broom,  and  assured  them  that  this 
method  of  work  was  safe  and  free  from  danger,  and  that^ 
relying  on  this  assurance,  he  continued  to  work  without 
the  broom.  The  defendant  introduced  several  defenses, 
and  on  the  day  the  case  was  set  for  trial,  offered  an 
amended  answer  pleading,  in  substance,  that  the  injury 
occurred  in  the  State  of  West  Virginia,  and  that  under 
the  law  of  that  State  plaintiff  assiuned  the  risk.  The 
trial  court  declined  to  permit  the  an^ended  answer  to  be 
filed.  The  court,  however,  did  permit  the  defendant  to 
offer  in  evidence  a  dedsion  of  the  Supreme  Court  of  Ap- 
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peals  of  West  Virginia,  bearing  on  the  question  of  as- 
sumed risk,  and  at  the  conclusion  of  the  evidence  per- 
emptorily instructed  the  jury  to  find  for  the  defendant 
As  the  injury  occurred  in  West  Virginia,  the  rights 
and  liabilities  of  the  parties  depend  on  the  law  of  that 
State.  P.  C.  C.  &  St  L.  Ey.  Co.  v.  Austin,  141  Ky.,  722; 
Collins  V.  Norfolk  &  Western  Ey.  Co.,  152  Ky.,  755. 
The  law  of  another  State  is  a  fact  to  be  pleaded  and 
proved.  In  the  absence  of  pleading  and  proof  it  will 
be  presumed  that  the  common  law  is  in  force  in  the  other 
State,  and  that  it  is  the  same  as  the  common  law  prevail- 
ing in  this  jurisdiction.  Where  neither  party,  therefore, 
pleads  and  proves  the  law  of  the  State  where  the  injury 
occurred^  the  practical  effect  is  to  invoke  the  common  law 
of  this  State.  Thacker,  by  &c.,  v.  Norfolk  &  Western 
Ry.  Co.,  162  Ky.,  337;  Chesapeake  &  N.  E.  Co.  v.  Ven- 
able.  111  Ky.,  41;  L.  &  N.  B.  E.  Co.  v.  Smith,  135  Ky., 
462;  Yellow  Poplar  Lumber  Co.  v.  Ford,  141  Ky.,  25. 
In  this  case  plaintiff  did  not  rely  on  the  law  of  West 
Virginia.  Defendant,  however,  offered  an  amended  an- 
swer pleading  the  law  of  assumed  risk  as  applied  in  that 
State.  For  some  reason  the  trial  court  declined  to  per- 
mit this  amended  answer  to  be  filed.  Notwithstanding 
this  fact,  he  permitted  defendant  to  prove,  over  the  ob- 
jection of  plaintiff,  what  the  West  Virginia  law  on  as- 
sumed risk  was.  After  rejecting  the  amended  answer, 
it  was  error  to  hear  evidence  on  the  question ;  for,  in  the 
absence  of  a  pleading,  plaintiff  was  not  apprised  of  the 
fact  that  the  West  Virginia  law  would  be  relied  on,  and 
was,  therefore,  given  no  opportunity  to  introduce  evi- 
dence on  the  question.  As  the  evidence  was  heard  by 
the  court,  we  will  not  assume  that  he  disregarded  the 
evidence  and  decided  the  case  under  the  common  law  of 
this  State,  but  rather  that  he  was  guided  in  his  conclu- 
sions by  the  evidence  which  he  heard.  As  this  evidence 
was  clearly  incompetent,  and  as  the  case  must  be  re- 
versed for  a  new  trial  under  the  West  Virginia  law,  we 
deem  it  unnecessary  to  determine  whether  or  not  a  per- 
emptory under  our  law  would  have  been  proper.  On 
the  return  of  the  case  the  trial  court  will  permit  the  de- 
fendant to  plead  the  law  of  assumed  risk  as  applied  in 
the  State  of  West  Virginia,  and  will  give  each  of  the  par- 
ties an  opportunity  to  offer  evidence  on  that  question. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 
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Thompton,  et  aL  v.  Evarsole. 

(Decided  February  18,  1916.) 
Appeal  from  Laurel  Circuit  Court. 

L  ContractB— fiurden  of  Proof— When  Contract  Denied. — ^In  a  salt  on 
a  contract  alleged  to  be  In  writing,  the  burden  of  proof  is  on  the 
plaintiff  when  the  defendant  denies  the  execution  and  delivery 
of  the  contract 

i.  Pleading— Contracts. — ^If  a  party  desires  to  rely  on  a  written  con- 
tract to  support  his  action  he  should  set  it  up  in  his  pleading. 

O'REAR  &  WILLIAMS  for  appellanU. 

SAM  C.  HARDIN  for  appellee. 

Opinion  op  the  Coubt  by  Judge  Carboll — ^Affirming. 

In  October,  1911,  Thompson  and  his  wife  brought  a 
ftuit  in  equity  against  Eversole,  in  which  they  averred 
that  on  January  19,  1907,  they  entered  into  an  executory 
contract  with  Eversole,  which '  contract  was  signed  by 
both  of  them  and  accepted  by  Eversole,  under  the  terms 
of  which  they  sold  and  agreed  to  convey  to  him  the  real 
estate  described  in  the  petition  for  the  sum  of  $2,500. 
They  further  averred  that  they  put  him  in  possession 
of  the  property  on  the  day  of  sale,  and  were  at  all  times 
able  and  willing  to  convey  to  him  a  good  title,  but  that, 
although  he  had  been  in  possession  of  the  property  from 
the  date  of  sale,  he  had  not  paid  any  part  of  the  pur- 
chase price  except  $500.  They  asked  for  judgment 
against  him  for  $2,500,  with  interest  from  January  19, 
1907,  to  be  credited  by  $500  paid  February  11, 1907,  and 
for  a  lien  on  the  property  to  secure  the  payment  of  the 
debt. 

It  might  be  here  observed  that  the  deed  tendered  by 
the  Thompsons  to  Eversole  showed  that  the  title  to  a 
part  of  the  property  was  in  Mrs.  Thompson,  the  title  to 
the  other  portion  being  in  Thompson. 

To  this  petition  Eversole  filed  an  answer  in  which  he 
denied  the  purchase  of  the  property  for  $2,500  and  also 
the  title  of  the  Thompsons,  but  admitted  that  he  had  pur- 
chased the  property  described  in  the  petition  under  a 
verbal  contract  of  purchase  and  subsequent  to  the  ver- 
bal contract  had  paid  $500  of  the  purchase  price.  He 
further  averred  that  at  the  time  he  paid  the  $500  the 
Thompsons  executed  to  him  a  bond  for  its  return  in  the 
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event  they  failed  to  execute  and  deliver  to  him  a  good 
deed  witMn  a  reasonable  time  thereafter.  He  also  set 
up  the  pendency  of  another  suit  by  him  against  the 
Thompsons,  in  which  he  sought  to  recover  the  $500  paid, 
and  asked  that  that  action  and  the  one  brought  against 
him  by  the  Thompsons  be  consolidated. 

To  this  answer  a  reply  was  filed  controverting  the 
affirmative  averments,  and  thereafter  it  was  consolidated 
with  the  suit  that  had  been  brought  in  October,  1911,  by 
Eversole  to  recover  the  $500  that  he  had  paid  to  the 
Thompsons  on  the  purchase  price  of  the  land  in  ques- 
tion. 

This  suit  by  Eversole  against  the  Thompsons  was 
brought  on  the  theory  that  the  Thompsons  were  unable 
to  make  a  good  deed  and  had  failed  to  tender  one  within 
a  reasonable  time,  and,  therefore,  Eversole  was  entitled 
to  recover  on  the  bond  executed  to  him  by  the  Thomp- 
sons the  $500  that  he  had  paid  on  the  purchase  price. 

After  the  suits  were  consolidated  the  Thompsons 
filed  an  amended  petition  in  which  they  asked  that  if  the 
sale  be  set  aside  they  should  have  judgment  against 
Eversole  for  rent  of  the  property  during  the  time  he  had 
it  in  possession. 

The  only  evidence  in  the  record  is  the  deposition  of 
Eversole  and  the  deposition  of  Thompson.  Eversole 
said,  in  substance,  that  he  purchased  the  property  from 
the  Thompsons  under  a  verbal  contract,  and  afterwards, 
on  January  19,  1907,  when  he  paid  the  $500,  Thomp- 
son gave  to  him  the  following  writing,  which  was  the 
only  writing  between  them  in  respect  to  the  property : 

**  Whereas,  Abijah  Eversole  has  this  day  purchased 
of  me  a  house  and  two  lots  near  the  depot  in  London, 
Ky.,  being  the  same  lot  adjoining  upon  which  I  lived  in 
London  Imown  as  the  Dr.  Matson  lot  and  the  C.  M.  Ran- 
dall lot,  and  whereas,  said  Eversole  has  agreed  and 
promised  to  pay  me  $2,500  for  said  property,  $500  of 
which  is  in  hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  the  remainder  to  be  paid  in  six  and 
twelve  months  in  equal  installments  of  $1,000  cash,  and 
whereas,  said  H.  C.  Thompson  referred  to  above  as  of 
the  first  person  cannot  at  this  time  make  a  title  to  said 
property  acceptable  to  said  Eversole,  and  whereas,  said 
Eversole  demands  indemnity  and  security  for  the  $500 
this  day  paid  to  said  Thompson,  and  whereas,  said 
Thompson  is  willing  to  give  said  indemnity : 

Digitized  by  Google 


838  KENTUCKY  REPORTS.  [Vol.  162. 

**Now,  therefore,  this  contract  agreement  and  un- 
derstanding between  H.  C.  Thompson  and  R.  M.  Jackson, 
his  security,  in  consideration  of  the  premises  do  hereby 
undertake,  obligate  and  bind  themselves  that  the  said 
H.  C.  Thompson  will,  within  a  reasonable  time,  execute 
and  deliver  and  acknowledge  a  good,  sufficient  and  sat- 
isfactory title  to  said  Eversole  for  said  property  and 
all  appurtenances  with  clause  of  general  warranty,  and 
if  he  fails  to  do  so,  then  the  said  Thompson  and  Jackson 
hereby  agree  and  promise  to  pay  back  to  the  said  Ever- 
sole  the  $500  this  day  paid  to  said  Thompson  by  said 
Eversole,  together  with  all  interests  and  costs  that  may 
attach  thereto, 

"It  is  further  agreed  and  understood  by  the  said 
Thompson  and  Eversole  that  the  said  Thompson  turn 
over  to  and  place  said  Eversole  in  immediate  possession 
of  said  property  and  all  its  appurtenances. 

"In  witness  whereof,  the  said  H.  O.  Thompson  and 
R.  M,  Jackson  have  hereunto  subscribed  their  names  this 
the  19th  day  of  January,  1907.  (Sgd.)  H.  C-  Thomp- 
son, R.  M.  Jackson.^* 

He  further  said  that  Thompson  did  not  tender  or 
offer  to  tender  any  deed  to  him  until  September,  1911, 
and  that  he  notified  Thompson  in  November,  1910,  that 
he  would  not  take  the  property. 

Thompson  testified  that  on  January  7,  1907,  he  sold 
to  Eversole  the  property  in  question,  part  of  which  was 
owned  by  himself  and  part  by  his  wife,  and  that  on  that 
date  he  gave  to  Eversole  a  title  bond  acknowledged  by 
himself  and  wife.  The  title  bond,  however,  is  not  in  the 
record,  and  it  does  not  appear  what  disposition  was 
made  of  it,  as  Eversole  says  he  never  received  it.  Thomp- 
son further  said  that  on  January  19,  1907,  when  Ever- 
sole  paid  the  $500,  he  gave  him  the  bond  before  men- 
tioned. That  he  did  not  know  until  he  received  the  letter 
from  Eversole  in  1910  that  he  would  not  take  the  prop- 
erty, the  possession  of  which  he  had  had  from  the  time 
of  the  sale  in  January,  1907,  and  that  Eversole  had 
never  demanded  a  deed  from  him. 

With  the  record  in  this  condition  the  court  adjudged 
that  Eversole  should  recover  of  Thompson  $500,  with 
interest  from  January  19,  1907.  He  further  diarged 
Eversole  with  $486  for  rent,  subject  to  a  credit  of  $235 
for  repairs,  insurance  and  taxes,  leaving  a  balance  due 
on  rent  of  $251,  which  he  directed  to  be  credited  on  the 
judgment  for  $500  as  of  January  19, 1907- 
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From  this  judgment  Thompsbn  appeals,  insisting 
that  he  should  have  specific  performance  of  the  contract 
he  claims  to  have  made  with  Eversole.  Or,  in  other 
words,  a  judgment  for  $2,500,  and  interest,  to  be  credited 
by  $500. 

It  will  be  observed  that  the  title  to  the  property 
sold  to  Eversole  was  in  Thompson  and  his  wife.  And 
it  will  be  further  noticed  that  Thompson  testifies  that 
he  and  his  wife,  on  January  7,  1907,  executed  and  de- 
livered to  Eversole  a  title  bond  for  this  property,  which 
was  acknowledged  by  his  wife,  while  Eversole  denies 
that  he  ever  received  any  title  bond  or  any  writing  ex- 
cept a  bond  of  indemnity.  Thus,  according  to  the  evi- 
dence of  Thompson,  the  purchase  and  sale  was  evidenced 
by  a  writing,  while,  according  to  Eversole,  the  contract 
was  verbal. 

Upon  the  issue  as  to  whether  a  title  bond  was  exe- 
cuted, we  think  tiie  burden  of  proof  was  on  Thompson 
and  that  he  failed  to  make  out  his  case.  To  enforce  spe- 
cific performance  of  the  contract  it  was  necessary  that 
Thompson  should  show  that  a  written  contract  had  been 
entered  into,  and  when  this  was  denied,  he  assumed  the 
burden  of  showing  the  fact  of  the  execution  and  delivery 
of  the  contract  If  such  a  contract  had  been  executed  in 
the  manner  Thompson  states,  he  should  have  shown  it 
by  the  ofl5cer  who  took  the  acknowledgment  of  his  wife 
or  by  other  witnesses  or  circumstances,  but  his  state- 
ment that  it  was  executed  is  not  supported  by  any  other 
evidence  or  any  other  circumstances. 

It  is,  however,  now  insisted  in  his  behalf  that  the 
bond  given  to  Eversole  on  January  19th  is  a  sufficient 
memorandum  of  the  contract  to  support  the  action  of 
Thompson  for  specific  performance. 

Without  expressing  any  opinion  as  to  the  sufficiency 
of  this  writing  for  the  purpose  indicated,  we  think  it  a 
sufficient  answer  to  the  argument  of  counsel  to  say  that 
Thompson  did  not  in  his  pleading  or  indeed  in  his  evi- 
dence set  up  this  bond  as  evidencing  the  contract  he 
had  with  Eversole.  He  did  not  in  any  manner  or  form 
rely  on  this  paper  as  constituting  the  contract  between 
them,  and  this  being  so,  he  cannot  avail  himself  in  this 
court  of  any  rights  that  this  bond  might  have  given  him. 
If  he  wanted  to  depend  on  this  bond  as  evidencing  the 
contract,  he  should  have  set  it  up  in  the  lower  court  as 
a  basis  of  his  cause  of  action. 
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Under  the  circumstances,  we  think  the  court  adopted 
the  proper  method  of  settling  this  controversy  by  treat- 
ing the  contract  between  the  parties  as  verbal  and  ad- 
justing their  rights  on  equitable  principles. 

The  judgment  is  affirmed. 


Roberts  v.  Akert. 

(Decided  February  18,  1916.) 

Appeal  from  Floyd  Circuit  Court. 

Principal  and  Agent — The  Relation — Estoppel  to  Deny  Agency. — 
Where  one  by  want  of  ordinary  care,  induces  a  third  person  to  be- 
lieve that  another  is  his  agent,  although  such  ostensible  agent  is 
not  so  in  fact,  such  one  is  bound  by  the  acts  of  the  apparent  or 
ostensible  agent;  liability  arises  for  the  acts  of  such  ostensible 
agent  not  because  he  is  an  agent  in  fact,  but  because  the  principal 
will  not  be  heard  to  deny  the  agency  to  the  injury  of  third  persons 
who  have  in  good  faith  and  in  the  exercise  of  reasonable  pru- 
dence dealt  with  the  agent  upon  the  faith  of  his  apparent  and 
ostensible  authority. 

MAT  &  MAT,  F.  A.  HOPKINS,  J.  C.  HOPKINS  and  JAMES  GO- 
BLE  for  appellant 

B.  F.  COMBS  and  SMITH  &  COMBS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hannah. — AfiBrmiug. 

On  June  6,  1908,  A.  J.  Eoberts  and  wife  conveyed  to 
G.  W.  Akers  a  certain  tract  of  land  in  Floyd  County,  the 
deed  reciting  a  consideration  of  twenty-eight  hundred 
dollars,  cash  in  hand  paid,  the  receipt  of  which  was 
therein  acknowledged. 

On  August  13,  1913,  this  suit  was  filed  in  the  Floyd 
Circuit  Court  by  Eoberts  against  Akers  to  recover  the 
sum  of  twelve  hundred  and  forty  dollars,  the  basis  of 
the  suit  being  a  claim  that  in  point  of  fact  only  fifteen 
•  hundred  and  sixty  dollars  of  the  consideration  was  ac- 
tually paid.  From  a  judgment  in  favor  of  the  defendant 
the  plaintiff  appeals. 

It  appears  from  the  evidence  that  A.  J.  Roberts  had 
a  son,  Charles  W.  Eoberts,  who  was  a  traveling  sales- 
man, and  who  was  at  home  only  at  infrequent  intervals. 
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This  son  was  engaged  in  the  merchandise  business  near 
the  home  of  his  father,  which  was  on  Mud  Creek,  in  Floyd 
County,  the  store  being  conducted  by  the  father,  and 
sometimes  by  one  or  two  other  sons  of  his. 

A.  J.  Boberts  had  put  into  this  business  for  his  son, 
Charles  W.  Boberts,  fifteen  hundred  dollars,  which 
money  he  obtained  from  Gt.  W.  Akers,  giving  him  as 
security  therefor  a  mortgage  upon  the  lands  owned  by 
A.  J.  Boberts. 

This  merchandise  business  was  not  successful,  and 
when  Charles  W.  Boberts  came  home  in  June,  1908,  he 
sold  it  out  to  Akers.  It  appears  that  at  the  same  time 
Akers  proposed  also  to  buy  A.  J.  Boberts'  farm,  offering 
therefor  $2,800,  the  $1,500  loan  and  interest  to  be  de- 
ducted from  the  purchase  price.  This  offer  was  commu- 
nicated to  A.  J.  Boberts  by  his  son,  Charles  W.  Boberts, 
and,  on  advice  of  the  latter,  accepted. 

Akers  and  Charles  W.  Boberts  and  a  notary  went  to 
the  home  of  A.  J.  Boberts  on  June  6,  1908,  where  A.  J. 
Boberts  signed  and  acknowledged  a  deed  conveying  his 
land  to  Akers  for  the  recited  consideration  of  $2,800  cash 
in  hand  paid,  the  receipt  of  which  was  thereby  acknowl- 
edged. Mrs.  Boberts  was  at  the  home  of  her  daughter 
nearby,  and  Akers,  Charles  W.  Boberts  and  the  notary 
then  went  to  Mrs.  Boberts  and  she  signed  and  acknowl- 
edged the  deed. 

The  next  day  Akers  and  Charles  W.  Boberts  made  a 
stated  settlement,  and  Akers  paid  to  Boberts,  in  the 
course  of  that  settlement,  the  balance  due  on  the  purchase 
price  of  A.  J.  Boberts'  farm.  Charles  W.  Boberts  was 
largely  indebted  for  the  merchandise  sold  by  him  to 
Akers,  and  it  serems  that  it  required  the  proceeds  not 
only  of  the  merchandise,  but  also  the  balance  of  the  pur- 
chase money  on  his  father's  farm  to  settle  his  indebted- 
ness. At  least,  he.  received  the  money  from  Akers,  and 
admits  that  he  did  not  pay  it  over  to  his  father. 

Immediately  after  effecting  this  settlement  with 
Akers  he  left  on  a  trip,  from  which  he  did  not  return 
until  about  six  months  thereafter.  He  says  that  when 
he  did  return  his  father  requested  a  settlement  of  him, 
but  that  he  was  then  and  is  yet  unable  to  pav  him  the 
$1,240. 

In  the  sale  by  A.  J.  Boberts  to  Akers  it  was  agreed 
that  possession  was  to  be  given  January  1, 1909.  About 
that  time  Charles  W.  Boberts  returned  home;  and  he 
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rented  the  house,  garden  and  a  field  from  Akers,  for  the 
oc5Cupancy  of  his  father  during  1910 ;  Akers  used  the  re- 
mainder of  the  farm  himself.  A  like  arrangement  was 
effected  for  the  year  1910,  Charles  W.  Roberts  paying 
rental  for  both  years.  He  says  in  testifying  that  this 
was  a  temporary  expedient  until  he  could  get  in  position 
to  make  a  settlement,  and  was  done  to  reconcile  his 
father,  who  was  demanding  a  settlement  of  him. 

On  January  12,  1911,  Charles  W.  Roberts  bought  the 
farm  of  Akers,  and  received  a  conveyance  therefor.  The 
consideration  was  to  be  $3,400,  one-half  to  be  paid  in 
twelve  months  and  the  remaining  half  in  two  years. 
Charles  W.  Roberts  then  built  a  house  on  the  place,  his 
father  continuing  in  the  occupancy  thereof. 

On  August  6,  1913,  being  unable  to  make  any  pay- 
ments on  it,  he  reconveyed  the  farm  to  Akers;  and  one 
week  later  this  suit  was  instituted. 

Akers  testified  that  several  weeks  after  the  deed  was 
executed  he  returned  to  A.  J.  Roberts  the  mortgage 
which  he  held  as  security  for  the  loan  of  fifteen  hundred 
dollars,  and  that  nothing  was  then  said  about  the  bal- 
ance of  the  purchase  money;  that  a  short  time  before 
January  1,  1909,  the  day  on  which  he  was  to  give  pos- 
session, Roberts  spoke  to  him  about  renting  the  place, 
and  that  when  he,  Akers,  named  the  price,  Roberts  said 
it  was  too  much,  and  that  he  would  move  oflf  when  he 
got  the  balance  of  his  money ;  that  this  is  the  first  time 
A.  J.  Roberts  ever  mentioned  the  matter  to  him. 

Without  rehearsing  the  testimony  in  detail,  we  may 
say  that  A.  J.  Roberts  looked  to  his  son,  Charles  W.  Rob- 
erts, for  the  money  rather  than  to  Akers ;  and  that  he 
continued  to  do  so  for  more  than  five  years  before  bring- 
ing this  action. 

A.  J.  Roberts  executed  and  acknowledged  the  deed 
in  question,  reciting  a  fully  paid  and  receipted  consid- 
eration, and  permitted  his  son,  Charles  W.  Roberts,  to 
take  it  into  his  possession,  without  one  word  to  Akers 
by  way  of  suggestion  or  warning  concerning  any  limita- 
tions which  there  might  be  upon  the  power  of  his  son  to 
act  in  the  matter  of  receiving  the  balance  of  the  consid- 
eration ;  and  it  seems  to  us  that  this  state  of  facts  calls 
for  the  application  of  the  well-established  rule  that  when- 
ever one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  bear  the  burden  thereof. 
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It  may  be  conceded  that  direct  proof  of  an  actual 
agency  lapon  the  part  of  Charles  W.  Boberts  to  receive 
the  balance  of  the  purchase  money  for  Us  father's  farm 
is  here  lacking. 

But,  where  one  by  want  of  ordinary  care  induces 
third  persons  to  believe  that  another  is  his  agent,  em- 
powered to  perform  certain  acts,  although  such  osten- 
sible agent  is  not  an  agent  in  fact,  such  one  is  bound  by 
the  acts  of  the  apparent  or  ostensible  agent.  Liability 
arises  for  the  acts  of  such  ostensible  agent,  not  because 
he  is  in  point  of  fact  an  agent,  but  because  the  principal 
will  not  be  permitted  to  deny  it,  to  the  injury  of  third 
persons  who  have  in  good  faith  and  in  the  exercise  of 
reasonable  prudence  dealt  with  the  agent  upon  the  faith 
of  his  apparent  and  ostensible  authority.  See  7  A.  S. 
B.,  138;  13  A.  S.  B.,  101;  97  A.  S.  B.,  264;  30  A.  S.  B., 
353;31Cyc.,  1235. 

This,  of  course^  is  merely  making  a  specific  applica- 
tion, in  the  law  of  principal  and  agent,  of  the  rule  that 
where  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  the  loss  should  fall  upon  him  whose  want 
of  care  has  made  it  possible. 

Judgment  aflBrmed. 


Louisvitte  &  Nashvflle  Railroad  Company  v.  Winlder. 

(Decided  February  18,  1915.) 

Appeal  from  Bullitt  Circuit  Court. 

1.  Ballroada — ^Action  for  Personal  InJurleB — Negligence. — ^Where  a 
eonductor  on  a  freight  train  was  injured  while  in  the  per- 
formance of  his  duties-  through  the  negligence  of  a  brakeman, 
who,  in  the  absence  of  the  conductor,  coupled  onto  the  train  a 
car  with  a  defective  draw-head,  the  negligence  of  the  brakeman 
was  not  attributable  to  the  conductor,  although  the  conductor 
was  superior  in  authority  to  the  brakeman. 

8.  Railroads — Employers'  Liability  Act. — ^Where  there  is  eyldence 
conducing  to  support  the  averments  of  the  petition  constituting 
ground  of  action  relied  on  for  recovery,  although  the  weight  of 
the  evidence,  both  numerically  and  in  probative  value,  may  be 
with  the  defendant,  the  evidence  la  sufficient  to  sustain  the  ver- 
dict of  the  Jury,  although  the  case  is  laid  and  practiced  under 
the  Federal  Employers'  Liability  Act. 

3.  Railroads — Contributory  Negligence— Inspection.— Where  the  con- 
ductor in  the  line  of  his  duty  was  elsewhere  engaged,  it  can  not 
be  said  that  he  was  guilty  of  contributory  negligence  in  not  being 
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present  at  the  time  a  defective  car  was  coupled  onto  the  train, 
or  In  not  personally  inspecting  the  car  before  it  was  coupled. 

4.  Trial— Employers^  Liability  Act— In  cases  tried  in  the  State 
courts  under  the  FMernl  Bmployers'  Liability  Act,  three-fcmths 
or  more  of  the  jury  may  return  a  verdict. 

6.  Personal  Injuries— Action  for— Verdict— Where  <me  was  suffering 
the  consequences  of  an  injury  received  five  years  before,  but  not 
to  the  extent  of  inci^acitating  him  from  service  or  lessening 
his  power  to  earn  money,  and  he  received  another  injury  from 
his  master's  negligence,  which  permanently  and  greatly  aggra- 
vated the  consequences  of  the  first  injury,  and  wholly  incapacitated 
him  from  service,  rendering  him  dull  and  stupid,  impairing  his 
powers  of  speech  and  faculties  of  sight,  hearing,  and  feeling,  in- 
curred medical  expense  of  flOO,  and  lost  |400  in  time,  a  verdict 
of  12,600  is  not  excessive. 

6.  Contracts — ^Evidence — Submission  to  Jury. — ^Evidence  examined 
and  held  to  warrant  submission  to  the  Jury  whether  at  the  time 
the  injured  party  signed  a  contract  in  settlement  of  damages 
he  was  mentally  capable  of  understanding  his  rights  and  making 
a  contract  concerning  them,  or  whether  the  contract  was  pro- 
cured by  fraud  or  misrepresentation. 

CHAS.  H.  MOORMAN,  CHAS.  CARROLL  and  BENJAMIN  D. 
WARFIELD  for  appellant 

C.  P.  BRADBURY  and  S.  L.  TRUSTY  for  appellee. 

Opinion  of  the  Court  by  Judge  Nunn — ^Affirming. 

In  this  action  the  appellee  recovered  $2,500  damages 
for  personal  injuries  he  received  in  an  accident  on  a 
freight  train  upon  which  he  was  serving  appellant  in 
the  capacity  of  conductor.  The  accident  happened  on 
the  night  of  January  3rd,  1913,  at  what  is  called  Crooked 
Hill,  on  the  KnoxvUle  branch  of  appellant's  road,  near 
East  Bumstadt,  in  Laurel  County.  The  action  was 
brought  under  the  Federal  Employers*  Liability  Act 

Appellant  defended  on  the  ground  that  Wii^ler's  in- 
jury was  due  solely  to  his  own  negligence.  In  another 
paragraph  it  plead  that  he  was  contributorily  negligent, 
and  by  an  amended  answer  it  plead  accord  and  satisfac- 
tion. 

Appellant  asks  for  a  reversal  because,  (1)  Winkler 
failed  to  prove  that  the  accident  in  which  he  claims  to 
have  been  injured  was  due  to  defendant's  negligence; 
(2)  under  the  Federal  Employers'.  Liability  Act>  it  was 
plaintiff's  duty  to  sustain  his  case  by  a  preponderance 
of  the  evidence,  and  a  mere  scintilla  of  evidence  is  not 
sufficient;  (3)  on  the  same  authority  a  unanimous  ver- 
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diet  of  the  jury  is  required,  instead  of  a  majority  ver- 
dict as  was  rendered  in  this  case;  (4)  the  damages  were 
excessive;  (5)  the  evidence  overwhelmingly  showed  that 
Winkler  possessed  contractual  capacity,  and  that  it  was 
the  duty  of  the  court  to  instruct  tiie  jury  as  a  matter  of 
law  that  Winkler  could  not  recover  in  the  face  of  his 
contract  executed  in  settlement  of  the  liability;  and  (6) 
error  in  instmctionjgk 

A  statement  of  the  facts  will  be  necessary  for  a  consid- 
eration of  the  questions  raised.  The  accident  happened 
about  midnight;  the  train  was  a  double-header  composed 
of  68  freight  cars.  Fifteen  or  twenty  minutes  before  the 
accident  iSie  train  had  stopped  at  Copley,  near  the  foot  of 
Crooked  Hill,  and  took  up  one  or  more  cars.  One  of 
these,  an  L.  &  N.  ballast  car,  was  put  in  inunediately  be- 
hind the  engine,  so  that  it  had  the  load  of  the  whole  train 
to  carry.  While  they  were  switching  at  Copley,  and 
these  cars  were  being  added  to  it,  Winkler  was  at  the 
rear  end  of  the  train  in  the  caboose  seated  at  a  desk  work- 
ing on  his  books  or  reports.  This  ballast  car  was  coupled 
onto  the  engine  by  a  brakeman.  It  is  admitted  that 
Winkler  was  superior  in  authority  to  the  brakeman,  and 
that  his  general  duties  included  inspection  of  his  train 
and  cars.  It  is  also  conceded  that  it  was  the  duty  of  the 
brakeman  to  make  the  same  inspections,  and  particularly 
of  cars  coming  directly  under  his  observation  as  in  this 
case.  The  brakeman  says  that  at  the  time  he  made  the 
coupling  the  draw-head  on  the  ballast  car  was  dropped 
down  about  an  inch,  that  is,  out  of  plumb.  He  admits, 
and  no  one  disputes,  that  this  was  some  indication  of  a 
defect  in  the  fastening  of  the  coupler,  or  draw-bar  to 
the  car.  He  did  not  look  under  the  car  or  make  any  ex- 
amination of  the  fastenings  as  he  should  have  done  in 
view  of  the  steep  hill  the  train  was  about  to  climb,  and 
the  heavy  train  this  car  had  to  carry.  In  about  fifteen 
minutes  after  the  car  was  coupled  on,  and  while  the  train 
was  climbing  Crooked  Hill,  and  while  Winkler  was  still 
seated  and  at  work  in  the  caboose,  this  draw-head  pulled 
out,  with  the  result  that  the  brakes  were  instantly  set  on 
the  train,  and  the  sudden  stop  pitched  Winkler  forward 
about  ten  feet  and  his  head  struck  the  water  cooler  in 
the  forward  end  of  the  car.  A  gash  was  cut  to  the  boncj 
on  the  right  side  of  his  head,  and  he  suffered  other  in- 
juries which  at  the  time  he  thought  were  of  a  minor 
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nature.  Recovering  himself,  he  went  to  the  front  of  the 
train  and  fonnd  that  the  draw-head  had  pulled  out  of 
this  ballast  car,  and  saw  it  laying  there  on  the  track.  In 
describing  the  condition  as  he  saw  it,  he  says:  "It  was 
the  draw-bar  and  the  old  draft  timbers  pulled  out  with 
the  draw-bar.  *  *  *  It  looked  like  the  draft-bolts  had 
split  out  through  the  car.  *  *  *  It  was  a  kind  of  an 
old  split  where  it  pulled  out.'*  This  evidence  as  to  the 
condition  of  the  timber  and  the  old  split  and  bolts  pull- 
ing out  is  not  denied.  Neither  is  there  any  denial  of  the 
fact  that  at  the  time  the  car  was  coupled  the  draw-bar 
was  hanging  down  at  least  an  inch  out  of  alignment. 
There  is  difference  of  opinion  among  the  witnesses  as  to 
whether  the  hanging  down  of  the  draw-bar  indicated  that 
its  fastenings  to  the  car  were  dangerous.  But  the  proof 
amounts  to  more  than  a  scintilla,  and  is  sufficient,  in  our 
opinion,  to  warrant  a  submission  of  the  case  to  the  jury 
on  the  proposition  as  to  whether  the  railroad  company 
negligently  failed  to  perform  the  duty  of  exercising  or- 
dinary care  to  have  and  keep  the  draw-bar  and  those 
attachments  and  fastenings  under  the  car  in  a  condition 
reasonably  safe  and  sufficient  for  xise  in  the  train  in 
question. 

Appellant  says  that  a  mere  scintilla  of  evidence  is 
not  sufficient  to  sustain  a  case  under  the  Federal  Employ- 
ers' Liability  Act.  It  contends  that  the  court  should  have 
instructed  the  jury  that  they  could  not  find  for  the  plain- 
tiff unless  they  believed  from  a  preponderance  of  the  ev- 
idence that  his  theory  of  the  case,  as  averred  in  tiie  pe- 
tition, is  true. 

In  the  recent  case  of  L.  &  N.  v.  Johnson's  Admr.,  161 
Ky.,  836,  this  question  was  disposed  of  adversely  to  ap- 
pellant's contention  in  the  following  language : 

''If  the  evidence  in  a  case  heard  and  determined  un- 
der this  act  would  be  sufficient  to  take  the  case  to  the 
jury  and  support  the  verdict  if  the  suit  had  been  brought 
under  the  State  law,  it  would  be  sufficient  to  take  the  case 
to  the  jury  and  support  the  verdict  if  it  was  brought 
under  the  Federal  Aci  And  it  is  the  well  settled  prac- 
tice in  common  law  actions  in  this  State  that  the  case 
should  go  to  the  jury  if  there  is  evidence  conducing  to 
support  the  averments  of  the  petition  constituting  the 
grounds  of  action  relied  on  for  recovery,  although  the 
Aveight  of  the  evidence,  both  numerically  and  in  probative 
value,  may  be  with  the  defendant." 
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On  the  question  of  contributory  negligence  the  court 
properly  instructed  the  jury  under  the  Federal  Employ- 
ers' Liability  Act,  that  *'It  goes  by  way  of  diminution  of 
damages,  if  any,  in  proportion  to  his  negligence  as  com- 
pared with  the  combined  negligence,  if  any,  of  the  plain- 
tiff and  the  defendant,  if  any.** 

It  is  not  contended  that  appellant  was  guilty  of  any 
negligence  in  the  way  of  unusual  or  unnecessary  jerks 
or  any  improper  operation  of  the  engine.  The  only  neg- 
ligence attempted  to  be  shown  on  the  part  of  the  appel- 
lant was  as  to  the  alleged  defective  condition  of  the 
'  draw-bar  and  its  fastenings.  As  we  have  already  indi- 
cated, the  proof  in  this  regard  was  undisputed  and  it 
was  sufficient  to  take  the  case  to  the  jury. 

The  only  pretense  that  the  appellee  Winkler  was 
guilty  of  contributory  negligence  arises  from  the  fact 
that  he  was  conductor  of  the  train  and  was  superior  to 
the  brakeman  who  coupled  this  defective  car  onto  the 
train,  and  having  general  charge  of  the  train  and  em- 
ployes, it  was  primarily  his  duty  to  inspect  the  car,  and 
having  failed  in  this,  appellant  contends  it  was  contrib- 
utory negligence,  or  rather  that  his  was  the  only  negli- 
gence shown. 

To  prevent  a  recovery  under  the  Federal  law,  the 
injury  must  have  been  due  solely  to  appellee's  negli- 
gence. Contributory  negligence  does  not  defeat,  it  only 
diminishes  the  amount  of  recovery.  But  we  are  unable 
to  see  that  appellee  was  guilty  of  any  negligence.  At 
the  time  of  the  accident  he  was  personally  engaged  in 
the  performance  of  his  duties.  It  was  the  special  duty 
of  the  brakeman  under  the  circumstances  to  examine  the 
defective  draw-bar.  The  conductor  at  the  time  was  no 
more  chargeable  with  dereliction  on  the  part  of  the 
brakeman  than  he  would  have  been  for  the  engineer  or 
any  other  employe.  While  they  were  in  a  measure  sub- 
ject to  his  control,  yet  it  was  not  his  duty — it  was  impos- 
sible for  him  to  personally  supervise  each  of  them  as 
they  performed  their  multitude  of  duties. 

The  case  of  L.  &  N.  v.  Heinig's  Admr.,  162  Ky.,  14, 
was  to  recover  damages  under  tibe  Federal  law  for  the 
death  of  a  railroad  engineer  resulting  from  collision.  It 
was  primarily  the  duty  of  the  engineer  to  observe  train 
orders  placed  in  his  hands  and  keep  a  lookout  to  avoid 
collisions.  It  was  also  the  duty  of  the  conductor  under 
certain  conditions  to  apply  the  angle-cock  and  stop  the 
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train.  It  was  held  that  where  the  cond^lcto^  failed  to 
perform  his  duty,  there  might  be  a  recovery  for  the  en- 
gineer's death,  although  his  negligence  created  the  con- 
dition which  caused  his  deaifa. 

Appellant  says  that  under  the  Federal  law  a  unani- 
mous verdict  is  required.  '  This  question  was  disposed 
of  adversely  to  appellant's  position  in  overruling  a  pe- 
tition for  rehearing  in  the  case  of  C.  &  0.  v.  Kelly's 
Admr.,  161  Ky.,  655,  where  it  was  held  that  in  cases 
brought  in  the  State  courts  under  the  Federal  Employ- 
ers' Liability  Act,  three-fourths  or  more  of  the  jury 
may  return  the  verdict  as  provided  in  Section  2268  of 
the  Kentucky  Statutes. 

It  is  next  contended  that  the  damages  are  excessive. 
This  contention  grows  out  of  the  fact  that  before  this 
injury  appellant  was  suffering  serious  consequences 
from  an  accident  which  happened  to  him  about  five  years 
before.  The  cause  of  the  accident  is  not  explained,  but 
it  appears  that  he  received  a  blow  on  the  left  side  of  his 
head,  and  appellee  admits  that  he  had  had  one  spell  of 
epilepsy  apparently  traceable  to  ii  Other  witnesses 
testify  to  having  seen  him  have  as  many  as  a  dozen  epi- 
leptic fits  during  the  five  years  preceding,  but  the  evi- 
dence shows  that  they  were  not  frequent  and  of  short 
duration,  and,  with  perhaps  one  exception,  there  was  no 
interference  with  the  performance  of  his  duties  as  con- 
ductor. In  the  injury  complained  of  he  received  a  de- 
pressed fracture  of  the  skull  on  the  right  side  of  his 
head.  From  January  3rd,  the  time  of  the  accident,  to 
January  26th,  when  he  returned  to  work,  he  was  under 
the  care  of  a  physician  most  of  the  time,  and  from  then 
until  October  he  worked  most  of  the  time.  He  then  had 
to  give  up  his  work  entirely  because  of  the  increasing 
frequency  and  severity  of  the  epilepsy.  Medical  testi- 
mony shows  that  after  this  last  injury  each  spell  would 
affect  him  for  several  days.  That  he  became  extremely 
nervous;  lost  weight;  that  he  had  a  twitching  and  jerk- 
ing of  the  muscles  in  his  face  and  jaws,  an  impediment 
in  his  speech ;  and  the  neck  muscles  had  a  certain  amount 
of  paralysis — ^numbness ;  that  his  sight  and  hearing  were 
impaired,  and  that  his  mentality  had  become  very  weak. 
One  of  the  physicians  examined  him  a  few  months  be- 
fore the  accident  and  again  in  December  following-— 
jibout  the  time  of  the  trial.  He  attributed  the  origin  of 
Ins  epilepsy  to  the  old  injury  on  the  left  side  of  his  head- 
Digitized  by  VjOOQIC 


1 


L.  &  N.  R.  Co.  V.  Winkler.  849 

But  he  said  that  the  last  injury  on  his  right  side  had 
greatly  Bccentuated  the  trouble.  He  said  the  first  in- 
jury did  not  affect  his  sight  and  hearing  or  nervous  sys- 
tem, although  it  left  him  with  a  numbness  in  the  neck 
muscles  of  the  left  side.  He  attributed  his  present  en- 
feebled condition  mentally  and  physically,  and  the  de- 
fect in  sight,  hearing  and  speech,  to  the  last  injury.  In 
fact,  the  physician  said  that  Winkler  had  become  so  stu- 
pid as  to  render  impractical  some  of  the  tests  which  he 
desired  to  subject  him  to  in  the  examination  last  made. 
In  addition  to  this,  the  proof  showed  that  he  lost  time 
of  the  value  of  $400  and  incurred  $100  medical  expense; 
Under  this  testimony  we  are  tmwilling  to  say  that  the 
verdict  was  excessive. 

The  appellant  pleads  satisfaction  of  the  liability  by 
a  receipt  which  Winkler  signed  on  March  10th,  acknowl- 
edging payment  of  $75  by  the  appellant,  ^*in  full  com- 
promise, settlement  and  adjustment  of  all  claims  and  de- 
mands on  account  of  injury  to  the  person,  including  those 
which  may  hereafter  develop,  as  well  as  those  now  ap- 
parent, and  damage  to  and  loss  of  property  sustained  by 
him  at  or  near  East  Burnstadt,  Kentucky,  on  the  3rd 
day  of  January,  1913,  while  a  freight  conductor  on  said 
company's  railroad  and  on  every  other  account  what- 
soever.'*  The  receipt  further  stipulates  that  it  is  under- 
stood that  this  settlement  is  not  based  upon  any  promise 
of  future  employment  nor  is  it  paid  in  settlement  of  any 
claim  for  lost  time  or  wages. 

Winkler  claims  that  he  was  mentally  incompetent  at 
the  time  to  make  a  contract  or  to  understand  his  rights 
with  reference  to  the  injury.  He  says  that  while  in  that 
condition  an  agent  of  appellant  represented  to  him  that 
they  would  pay  him  his  wages  for  lost  time  to  the  amount 
of  $75  and  that  he  agreed  to  take  it  if  the  company  would 
send  it  to  him.  He  denies  any  knowledge  of  ever  sign- 
ing a  contract,  but  admits  he  received  the  $75.  He  says 
that  if  he  did  sign  a  contract  of  settlement  it  was  by 
mistake  and  fraud  practiced  upon  him  by  the  defendant. 

The  court  gave  to  the  jury  liiis  instruction : 

**If  the  jury  believe  from  the  evidence  that  the  paper 
relied  on  by  defendant  as  a  release  was  signed  and  ex- 
ecuted by  both  plaintiff  and  defendant  with  the  mutual 
understanding  that  it  was  for  time  lost  by  plaintiff  from 
his  injury  to  that  date  and  that  the  plaintiff  executed 
the  release  by  mistake  or  by  fraud  of  the  defendant,  and 
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that  when  plaintiff  executed  the  release  he  was  mentally 
incapable  of  understanding  same,  you  will  disregard 
said  paper,  but  unless  the  jury  so  believe,  the  law  is  for 
the  defendant*' 

It  will  be  noted  that  by  this  instruction  the  jury  must 
find  three  things  concurring,  viz.,  mutual  understanding 
that  the  payment  was  for  lost  time ;  and  that  he  was  in- 
duced to  execute  the  release  by  mistake  or  fraud;  and 
that  he  was  mentally  incapable  of  understanding  the 
same.  This  instruction  was  too  favorable  to  appellant^ 
for  the  contract  was  invalid  if  it  was  procured  by  fraud 
or  if  the  appellee  was  mentally  incapable  of  understand- 
ing it.  New  Bell  Jellico  Coal  Company  v.  Oxendine,  155 
Ky.,  840. 

But  appellant  argues  that  notwithstanding  the  ex- 
pert opinion  evidence,  and  which  it  insists  should  be  dis- 
regarded, the  facts  are  conclusive  that  he  did  understand 
his  rights,  and  knew  what  he  was  doing  when  he  signed 
the  release,  and  that,  in  fact,  he,  by  conversation  and 
correspondence,  negotiated  the  settlement  It  introduces 
\wo  letters  written  by  appellee  which  on  their  face  indi- 
cate that  they  were  composed  by  a  man  of  at  least 
average  intelligence,  and  appellee  admits  that  he  wrote 
them.  He  says,  however,  that  they  were  written  at  the 
instance  and  practical  dictation  of  appellant's  agent, 
who  effected  the  settlement  and  in  order  that  the  agent 
might  have  something  to  present  to  his  superiors  in  his 
effort  to  get  payment  for  the  timq  lost 

Appellee  shows  that  $75  is  about  the  amount  he 
would  have  earned  between  January  3rd  and  January 
26th,  when  he  returned  to  work.  He  does  not  deny  sign- 
ing the  release — ^he  says  he  has  no  knowledge  of  it  It 
is  signed  **J.  A  Winkler,'*  and  he  says  he  never  signs 
his  name  that  way.  He  introduces  witnesses  to  prove 
that  on  the  10th  of  March,  the  date  of  the  release,  he 
was  at  his  home  town,  and  that  he  was  found  wander- 
ing about  in  the  upstairs  room  of  a  relative's  house.  His 
wife's  grandmother  live.d  there  and  it  was  not  unusual 
for  him  to  go  to  see  her.  On  inquiry  by  the  people  of 
the  house  he  said  that  he  was  there  to  see  her,  but  the 
witnesses  say  that  she  was  never  known  to  be  upstairs 
and  she  was  not  that  day.  They  say  that  he  had  no 
mind  at  all,  and  was  not  competent  to  transact  any  busi- 
ress.  The  doctor  who  examined  him  at  the  trial  gives 
it  as  his  opinion  that  he  was  not  mentally  competent  to 
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transact  business  and  had  not  been  since  the  second  in- 
jury. There  is  room  for  difference  of  opinion  as  to 
Winkler  ^s  mental  capacity  from  vhe  facts  given  in  evi- 
dence, but  it  was  the  peculiar  province  of  the  jury  to  pass 
upon  these  facts. 

On  the  whole  case,  we  think  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 
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ABANDONMENT— See  LAndlord  and  Tenant. 

ACCEPTANCE — See  Banks;  Contracts,  3;  Sales*  2. 

ACCIDENT~See  Railroads. 

ACCORD  AND  SATISFACTION— See  Contracts. 

ACCOUNT — ^See  Contracts,  20. 

ACT  OP  GOD— See  Carriers,  4. 

ACTION — See  Damages — 

1.  Misjoinder — Practice. — The  question  of  a  misjoinder  of  actions 
may  be  raised  by  a  motion,  under  Section  85  of  the  Civil 
Code  of  Practice,  to  require  the  plaintiff  to  elect  which  of  the 

actions  he  will  prosecute.  L.  &  N.  R.  Co.  v.  Mitchell 254 

.  2.  Costs. — Where  plaintiff  recovered  on  every  substantial  phase 
of  the  case,  defendant  cannot  complain  that  he  was  required 
to  pay  half  the  costs.  Ellswlck  v.  Yellow  Poplar  Lumber  Co.  451 

ADMISSIBILITY— See  Deeds. 

ADULTERY — See  Damages,  4,  6,  6;  Nuisance. 

ADVERSE  POSSESSION — See  Ejectment;  Tenancy  in  Common — 

1.  Deeds — Married  Women. — ^Where  one  Is  in  possession  of  a 
tract  of  land  under  a  deed  from  a  married  woman,  in  which 
her  husband  did  not  Join,  and  claims  the  land  under  such 
deed,  his  possession  Is  adverse  to  her  as  soon  as  she  be- 
comes discovert  by  the  death  of  her  husband.  Big  Sandy  Co. 

V.  Ramey  236 

2.  One  holding  under  a  deed  purporting  to  convey  a  tract  of 
land  to  him  is  in  possession  of  the  mineral  products  of  said 
land,  unless  the  holding  of  the  minerals  has  theretofore 
been  separated  from  the  surface  of  the  soil  by  a  previous  con- 
veyance.   Id.  «— ......^^ 236 

ADVERTISEMENTS— See  Schools  and  School  Districts. 

AFFIDAVITS— See  Attachment;  Judgment. 

853 

Digitized  by  VjOOQIC 


854  INDEX  [VoL  162. 

AGENCY— See  Principal  and  Agent—  Page 

Liability  of  Principal  for  Negligence  of  Agent — ^Where  the 
owner  of  a  horse  permits  his  agent  or  employe  to  use  him, 
the  owner  is  liable  to  a  person  who  is  injured  by  the  horse 
through  negligence  of  the  agent  or  employe.  Rosenberg  v. 
Dahl  93 

AGREEMENTS— See  Contracts. 

ALIMONY — See  Divorce;  Husband  and  Wife,  L 

AMBIGUITY— See  Elections,  6. 

AMENDMENTS— See  Pleading;  Statutes. 

AMOUNT  IN  CONTROVERSY— See  Appeal;  Courts,  2. 

ANIMALS— See  AutomobUes,  8— 

1.  Horse  Running  Away  on  Street — ^Presumption  of  Negligence. 
— ^When  a  horse  that  has  been  left  unhitched  and  unattended 
on  the  street  of  a  city  runs  away,  thereby  causing  injury,  the 
complaining  party  may  rest  his  case  on  the  prima  facie  infer- 
ence of  negligence  arising  from  the  fact  that  the  horse  was 
left  unhitched  and  unattended,  without  offering  evidence  as 
to  the  habits  or  qualities  of  the  horse  or  the  cause  that  made 
him  run  away.  Rosenberg  v.  Dahl 92 

2.  Horse  Running  Away  on  Street — ^Burden  of  Proof. — ^Negli- 
gence of  Owner  Question  for  Jury. — The  mere  fact  that  an 
unhitched,  unattended  horse  runs  away  in  the  street  of  a 
city,  does  not  create  a  conclusive  presumption  of  negligence; 
but  whenever  a  horse  so  left  runs  off,  then  the  owner  takes 
the  burden  of  showing  the  disposition  and  qualities  of  the 
horse  and  that  in  leaving  him  unhitched  he  acted  with 
able  prudence,  and  it  is  for  the  Jury  to  say  whether  he 
or  was  not  guilty  of  negligence.  Id 92 

ANSWER- See  Pleading. 

APPEAL — See  Criminal  Law;  Intoxicating  Liquors,  9,  10;  nuoa- 
tion,  11— 

1.  P6rmer  Opinion — ^Law  of  the  Case — ^Instruction. — ^Where  on  a 
former  appeal  only  certain  instructions  are  considered  and 
modified,  and  the  court  does  not  direct  that  they  alone  shall 
be  given  on  another  trial,  an  instruction  not  criticized  is 
tacitly  approved,  and  becomes  the  law  of  the  case,  and  should 
be  given  on  the  second  trial,  either  in  that  form  or  in  a  form 
that  will  not  materially  change  the  effect  thereof.  Standard 
Oil  Co.  V.  Marlow 1 

2.  Former  Opinion — ^Law  of  the  Case — ^Instruction. — ^Where  on  a 
former  appeal  the  Court  of  Appeals  indicated  errors  in  certain 
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instructions  complained  of,  the  lower  court  was  not  pre- 
cluded from  giving  on  a  return  of  the  case  a  proper  instruc- 
tion on  another  subject  which  had  been  covered  by  the  in- 
struction given  on  another  trial,  and  not  criticized  in  the  opin- 
tlon.    Id. 1 

3.  There  is  no  error  in  the  record  and  no  point  out  of  which  to 
make  a  syllabus.  Braun's  Extx.  v.  Williams 45 

4.  An  appeal  is  taken  within  the  meaning  of  the  statute  when 
it  is  granted  by  the  Circuit  Court;  the  date  of  filing  the 
record  in  the  office  of  the  Clerk  of  the  Court  of  Appeals  does 
not  controL  Ockerman  v.  Woodward 184 

6.  Dismissal. — ^Where  an  appeal  was  granted  by  the  Circuit  Court 
on  June  9th,  1914,  from  a  Judgment  dismissing  a  petition 
for  $475.00  damages,  and  the  record  was  filed  in  this  court 
on  December  14,  1914,  the  appeal  is  controlled  by  the  Act  of 
1898,  and  will  not  be  dismissed  for  want  of  Jurisdiction.  Id —  135 

6.  'Determination  and  Disposition  of  Cause — Reversal — ^Amount  or 
Extent  of  Recovery. — ^A  judgment  will  not  be  reversed  for  a 
trivial  excess  in  the  amount  thereof.    C,  N.  O.  &  T.  P.  R.  Co. 

V.  Veatch 136 

7.  Supersedeas. — ^A  supersedeas  suspends  the  efficacy  of  a  judg- 
ment Hall  V.  Smith-McKinney  Co : 159 

8.  Supersedeas — Suspending  Local  Option  Election. — ^An  appeal, 
with  supersedeas,  under  Section  2567  of  the  Kentucky  Statutes, 
from  the  decision  of  a  canvassing  board  giving  the  result 
of  a  local  option  election,  has  the  effect  of  suspending  the 
election  until  the  final  determination  of  the  appeal.  Id 159 

9.  Transcript — Certificates — ^When  To  Be  Signed — The  prac- 
tice of  signing  certificates  to  be  appended  to  the  transcript 
of  evidence  before  the  transcript  is  prepared  or  filed  is 
disapproved.    Fuson  v.  Commonwealth 342 

10.  Review — Questions  of  Fact,  Verdict  and  Findings — Credibility 
of  Witnesses. — It  is  the  province  of  the  jury  to  pass  upon  the 
credibility  of  witnesses;  and  a  verdict  on  conflicting  evidence 
will  not  be  disturbed.  Adams  Express  Co.  v.  National  Bank  of 
Middlesboro  ~  400 

11.  Opinion — Questions  Determined. — ^When  an  opinion  is  rendered 
in  a  case  in  the  Court  of  Appeals,  it  is  considered  to  be  a  de- 
termination of  every  question  made  in  such  case,  and  properly 
presented  to  the  court  for  adjudication,  whether  the  court  in 
its  opinion  adverts  to  such  question  or  not.  New  Bell  Jellico 
Coal  Co.  V.  Sowders 443 

12.  Verdict — ^Interference  With. — The  court  is  not  authorized  to 
interfere  with  the  verdict  of  a  jury  on  account  of  the  verdict 
being  excessive,  unless  it  strikes  the  mind  at  first  blush  as 
having  been  caused  by  passion  or  prejudice,  and  glaringly 
disproportionate  to  the  injury  received.  Id. ..■■...■^. 444 
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APPEAL — Continued —  Pa«e 

13.  Subsequent  Appeals — ^Former  Decision  as  Law  of  the  Case  in 
General. — The  decision  of  the  Court  of  Appeals  upon  appeal 
is  the  law  of  the  case;  and  upon  a  subsequent  appeal  thereof, 
the  principles  announced  In  the  former  opinion  are  not  open 
to  reargument.  The  opinion  on  former  appeal  is  controlling 
upon  the  Court  of  Appeals  to  the  same  extent  as  it  binds  the 
trial  court  on  remand.  Bates,  et  al.  y.  Northern  Coal  &  Coke 
Ca 459 

14.  Dismissal. — ^An  appeal,  taken  by  a  party  to  a  suit,  who  the 
record  shows  had  no  interest  in  the  result  of  the  determina- 
tion of  the  question  about  which  the  appeal  is  taken,  will 

be  dismissed.  J.  L.  Thomas,  Admr.  y.  Wesley  Thomas,  et  al.  630 
15r  Amount  in  Controyersy — ^Jurisdiction. — ^If   the  record    shows 
that  the  amount  in  controyersy  upon  an  appeal  is  less  than 
is  necessary  to  giye  the  Court  of  Appeals  jurisdiction,  the 
appeal  will  be  dismissed.  Id. 630 

16.  Dismissal — Dismissal  for  Want  of  Jurisdiction  by  Court  Sua 
Sponte. — ^Where  a  judgment  is  for  money  only,  and  the 
amount  is  less  than  two  hundred  dollars,  exclusive  of  Interest 
and  costs,  under  Section  950  Kentucky  Statutes,  the  Court  of 
Appeals  has  not  jurisdiction  to  entertain  the  appeal.  Good- 
rum  y.  Flowers  ~ 724 

17.  Verdict— When  Must  Stand— Flagrantly  Agalnat  the  Eyi- 
dence — Meaning  of. — It  is  not  the  province  of  the  Afftpellate 
Court  to  declare  what  witness  or  number  of  witnesses  should 
have  been  believed  by  the  jury,  or  in  whose  favor  the  evi- 
dence as  a  whole  preponderates;  nor  would  the  fact  that  a 
jury  accept  the  testimony  of  two  witnesses,  or  even  one,  as 
against  that  of  a  greater  number  of  opposing  witnesses, 
justify  the  appellate  court  in  setting  aside  the  verdict  on 
the  ground  of  its  being  flagrantly  against  the  evidence.  To  • 
say  of  the  verdict  that  it  is  flagrantly  against  the  evidence 
means  that  it  is  palpably  against  the  evidence.  The  fact  that 
the  evidence  is  conflicting  or  that  the  Appellate  Court  would 
have  made  a  different  finding  on  the  facts,  or  that  in  its  opin- 
ion the  verdict  is  against  the  weight  of  the  evidence,  fur- 
nishes no  cause  for  setting  it  aside;  nothing  short  of  its  being 
clearly  and  palpably  against  the  evidence  will  give  the  Appel- 
late Court  authority  to  disturb  it  on  this  ground.  Denker 
Transfer  Co.  v.  Pugh 819 

18.  Parties  to  Appeal. — Section  739  of  the  Civil  Code  of  Prac- 
tice provides  the  method  of  designating  the  parties  to  an  ap- 
peal; and,  a  party  who  is  not  named  as  appellant  in  the  state- 
ment of  an  appeal,  is  not  before  the  court  as  an  appellant 
Commonwealth  v.  Columbia  Trust  Co 825 

19.  Parties  to — Briefs. — The  filing  of  a  brief  for  the  Common- 
wealth, the  appellant  in  the  action,  by  the  county  attorney, 
does  not  make  the  county  attorney  a  party  to  the  appeal  Id. 825 
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APPEARANGE—See  Attachment.  Page 

ARGUMENT  OP  COUNSEL— See  Trial— 

1.  Statements  made  by  appellee's  counsel  in  argument  are  not 
grounds  for  a  reversal,  unless  they  were  prejudicial  to  the 
appellant  L.  &  N.  R.  Co.  v.  Mitchell 255 

2.  Larceny — ^Drunkenness. — Argument  by  the  Attorneys  for  the 
Commonwealth  criticising  the  defense  that  defendant  was  so 
drunk  that  he  could  have  had  no  intention  of  committing  lar- 
ceny, coupled  with  the  explanation  from  the  attorneys  that 
they  were  not  criticising  the  court's  instructions  or  the  law  as 
presented  therein,  but  were  merely  criticising  the  defense  of- 
fered In  this  case,  was  nothing  more  than  legitimate  argu- 
ment  Janes  y.  Commonwealth ^ 863 

ASPORTATION— See  Burglary. 

XSSAULT  AND  BATTERYT-See  Contempt;  Evidence,  6. 

ASSESSMENTS — See  Corporations;  Insurance;  Municipal  Cor- 
porations; Taxation. 

ASSIGNMENTS — See  Insurance,  &— 

Existence  of  Fund.— An  equitable  assignment  will  be  created 
only  where  there  is  a  fund  in  existence  belonging  to  the  as- 
signor.   National  Surety  Co.  v.  Price ~ (32 

ASSOCIATIONS— See  Insurance,  6,  7. 

ASSUMED  NAM£>— See  Business. 

ASSUBiPTION  OF  RISK— See  Master  and  Servant 

ATTACHMENT — See  Partnership— 

1.  Affidavit  for  Warning  Order — Cori>orations.— An  affldavit  for 
a  warning  order  or  attachment  at  the  suit  of  a  private  oor* 
poratlon,  must  be  made  by  its  chief  officer  in  the  county,  un- 
less such  officer  be  absent,  in  which  case  it  can  be  made  by 
an  agent  or  attorney,  whose  affidavit  must  show  that  such 
officer  is  absent  from  the  county.  First  National  Bank  y. 
Sanders  Bros 874 

2.  Non-resident  Defendant— ^Appearance. — ^A  non-resident  defend- 
ant, who  is  then  absent  from  the  State,  and  who  does  not 
cause  a  forthcoming  bond,  provided  for  in  Section  214,  of  the 
ClvQ  Cpde,  to  be  executed  for  him,  and  who  does  not  thereby 
obtain  or  retain  the  possession  of  the  attached  property,  does 
not  enter  his  appearance  to  the  action,  on  account  of  Section 
690,  of  the  Civil  Code,  when  a  forthcoming  bond  is  executed  by 
some  one  else  who  claims  to  own  the  property,  and  who  ob- 
tains or  retains  possession  of  it  thereby,  although  said  bond 

on  Its  fttce  purports  to  be  executed  for  the  non-resident  Id.  874 
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ATTACHMENT— Continued—  Pa«e 

3.  Discharge  of. — ^When  the  petition  of  a  plaintiff  ia  dismissed, 
it  has  the  effect  of  discharging  an  attachment  sued  out  by  the 
plaintiff,  although  the  judgment  dismissing  the  petition  does 
not  order  a  discharge  of  the  attachment  Id 374 

ATTORNEY  AND  CLIENT— See  Principal  and  Surety,  3. 

AUDITOR  PUBLIC  ACCOUNTS— See  Taxation. 

AUTOMOBILES— See  Turnpikes  and  Toll  Roads— 

1.  Notice — Presence  on  Street — ^Lookout. — ^It  is  the  duty  of  a 
person  in  charge  of  an  automobile  to  have  it  under  reasonable 
control;  to  give  notice  of  its  presence  by  the  customary  signal 
of  sounding  the  horn;  to  keep  a  lookout  for  persons  and  vehi- 
cles on  the  street;  and  to  exercise  ordinary  care  to  prevent 
injuring  them.   Baldwin's  Administrator  v.  Maggard 424 

2.  Pedestrian — Care  Required  of  in  Use  of  Street. — ^It  is  the  duty 
of  a  pedestrian  using  a  street  to  exercise  that  degree  of  care 
which  ordinarily  prudent  and  careful  persons  usually  observe 
under  like  or  similar  circumstances,  to  look  out  for  and  learn 
of  the  approach  of  vehicles  upon  the  street,  and  to  avoid 
coming  in  collision  with  them.  Id 424 

3.  Frightening  Animal  on  Street. — It  is  not  negligence  for  the 
driver  of  an  automobile  in  a  city  to  run  it  within  three  or 
four  feet  of  a  mule  hitched  to  a  buggy  standing  on  the  side 
of  the  street,  unless  it  should  appeal  that  the  mule  gave 
evidence  of  fright  on  the  approach  of  the  automobile  and 
that  this  was  discovered  or  in  the  exercise  of  ordinary  care 
should  have  been  discovered  by  the  driver.  The  nearness 
to  which  a  machine  is  run  to  an  animal  does  not  constitute 
negligence  unless  it  is  purposely  done  to  cause  fright  or 
unless  the  driver  before  going  near  discovers,  or  should  in 
the  exercise  of  ordinary  care  have  discovered,  that  running 
the  machine  close  to  the  animal  would  frighten  it.  The  duty 
of  the  driver  of  an  automobile  is  the  same  whether  it  is 
being  run  within  three  feet  or  thirty  feet  of  an  animaL  Shel- 
ton,  by,  et  al.  y.  Hunter,  et  al 631 

AVOIDANCE — See  Insurance. 

BALLOTS — See  Elections. 

BANKS— 

1.  Checks— Definition  of— Negotiable  Instruments  Act. — ^A  check 
ia  a  bill  of  exchange  drawn  on  a  bank  payable  on  demand. 
Except  as  otherwise  declared  therein,  all  the  provisions  of 
the  "Negotiable  Instruments  Act"  applicable  to  bills  of  ex- 
change payable  on  demand,  apply  to  a  check.  Ewlng  v. 
Citizens  National  Bank 551 
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2.  Checks— What  Giving  of  Does  Not  Affect— Certification  of.— 
A  check  of  itself  does  not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of  the  drawer  with  the  hank, 
and  the  bank  is  not  liable  to  the  holder  unless  and  until  it 
accepts  or  certifies  the  check.  Where  a  check  is  certified  by 
the  bank  on  which  it  is  drawn,  the  certification  is  equivalent 

to  an  acceptance.  Id 661 

3.  Checks — ^How  Accepted — ^How  Certified. — ^The  acceptance  of  a 
check  by  the  bank  on  which  it  is  drawn,  is  the  signification 
by  the  bank  of  its  assent  to  the  order  of  the  drawer.  The 
acceptance  of  the  check,  like  its  certification,  in  order  to  be 
binding  on  the  bank,  must  be  in  writing  and  signed  by  it  Id.~  661 

BAR — See  Judgment. 

BBNEFICIARIES— See  Employers'  Liability  Act;  Insurance;  Wills. 

BONDS — See  Municipal  Corporations,  4,  6,  6;  Principal  and 
Surety — 

1.  Ofiloers — ^Fiduciaries. — The  bond  of  a  public  fiducial  officer 
is  controlled  by  Sections  3761  and  3762,  Kentucky  Statutes, 
and  must  be  read  in  connection  therewith.  Bankers  Surety 
Co.  V.  City  of  Newport 473 

2.  Officers. — Under  Section  186d,  Kentucky  Statutes,  the  statu- 
tory obligation  which  is  really  the  basis  of  the  contract  obli- 
gation for  public  officials,  is  that  the  officer  will  faithfully 
discharge  the  duties  of  the  office  or  else  the  surety  will  pay 
the  loss  occasioned  thereby,  not  to  exceed  the  sum  fixed  in 
the  bond.  Id 473 

3.  Municipal  Corporations — Officers  of. — ^A  bond  of  a  city  offi- 
cial is  executed  in  the  light  of  the  statutes  above  referred 
to;  any  limitations  in  the  bond  in  derogation  of  the  statutory 
requirements  are  not  binding  against  the  city.  Id 474 

BOOKS— See  Evidence,  8,  9. 

BOUNDARIES— See  Contracts,  12,  13;  Deeds;  Municipal  Corpora- 
tions. 11, 12;  Patents;  Schools  and  School  Districts. 

PREACH— See  Landlord  and  Tenant 

BRIEFS — See  Appeal. 

BURDEN  OF  PROOF— See  Animals;  Carriers,  4;  Contraets,  27; 
Land;  Malicious  Prosecution;  Wills,  9. 
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BURGLARY— See  Criminal  Law,  3;  Indictment—  Pag« 

L  Prosecutions — ^Instructions. — ^The  instructions  upon  a  prose- 
cution for  house  breaking  must  require  proof  of  an  asporta- 
tion.  Wallace  y.  Commonwealth SS 

2.  Prosecution — Sufficiency  of  Eyidence. — ^Where  there  is  no  eyi- 
dence  to  show  how  the  entrance  was  effected  or  that  it  was 
effected,  there  can  be  no  conviction  of  the  offense  of  house 
breaking.   Id 86 

BUSINESS— See  Contracts,  2<^ 

Carrying  On  Under  Assumed  Name. — Under  Section  199b  of 
the  Kentucky  Statutes  individuals  cannot  lawfully  carry  on 
business  under  an  assumed  name  without  obserying  the  re- 
quirements of  this  section,  and  unless  the  statute  is  obsenred 
the  persons  carrying  on  the  business  under  the  assumed  name 
cannot  enforce  rights  arising  under  contracts  made  in  the  con- 
duct of  their  business.   Hunter  y.  Big  Four  Automobile  Co.  779 

CANCELLATION— See  Deeds,  10;  Insurance,  3;  Landlord  and 
Tenant. 

CAPTION— See  Pleading. 

CARNAL  KNOWLEDGE — See  Criminal  Law,  18;  Evidence,  6. 

CARRIERS— See  Railroads— 

1.  Street  Railway  Companies — ^Duty  Toward  Passengers. — Con- 
ductors on  street  cars  are  under  a  duty  to  passengers  to 
exercise  care  to  protect  them  from  danger  whether  this 
danger  arises  from  the  negligence  or  thoughtlessness  of  the 
passenger  or  other  causes.   Paducah  Traction  Co.  y.  Tolar   ,..    60 

2.  Duty  Toward  Passengers  Alighting  From  Cars — Care  Re- 
quired of  Conductor. — ^Where  a  passenger  on  a  street  car.  In 
the  night  time,  believing  the  car  had  stopped  or  was  about  to 
step,  when  in  fact  it  was  running  at  a  high  rate  of  speed, 
manifested  a  purpose  to  get  off  and  did  get  off  in  the  presence 
of  the  conductor,  it  was  his  duty,  if  he  knew  the  purpose  of 
the  passenger,  to  make  a  reasonable  effort  to  warn  the  pas- 
senger of  the  danger,  and  his  failure  to  do  this  was  negl^ 
gence  on  the  part  of  the  company,  for  which  the  passenger, 
who  was  injured  when  he  stepped  from  the  car,  was  entitled 

to  damages.   Id 60 

t.  Duty  Toward  Passengers.^A  conductor  or  perscm  in  charge 
of  a  street  car,  if  he  discovers  a  passenger  in  the  act  of 
doing  something  that  will  place  him  in  peril,  is  under  a  duty 
to  warn  the  passenger  of  the  danger,  and  his  failure  to  do  so 

is  actionable  negligence.  Id 60 

4.  Carriers  of  Live  Stock — Actions — ^Pleading. — Where  liye  stock 
is  delivered  to  a  carrier  for  transportation  in  good  condition. 
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and  the  carrier  fails  to  deliver  it  at  destination  in  like  condi- 
tion, the  carrier  is  liable  unless  the  loss  or  injury  was  caused 
by  the  act  of  God  or  the  public  enemy,  the  inherent  nature 
and  qualities  of  the  animals  themselves,  or  the  act  or  fault 
of  the  shipper.  Hence  it  is  unnecessary  to  allege  that  the 
loss  or  injury  was  due  to  the  carrier's  negligent  act;  and  an 
allegation  of  negligence  is  mere  surplusage.  C,  N.  O.  &  T. 
P.  R.  Co.  V.  Veatch 136 

5.  Carriers  of  Passengers — ^Performance  ot  Contract  of  Trans- 
portation— Carrying  to  and  Stopping  at  Destination. — A  rail- 
road company  has  the  right  to  make  reasonable  rules  and 
regulations  for  the  operation  of  its  trains;  and  it  is  the  duty 
of  the  passenger  before  boarding  a  train,  to  ascertain  whether 
it  stops  at  the  place  to  which  he  desires  to  go;  and  if  he 
boards  a  train  not  scheduled  to  stop  at  his  destination,  he 
cannot  recover  damages  because  of  the  refusal  of  the  con- 
ductor to  stop  thereat,  although  if  the  passenger  at  the  time 
he  purchases  his  ticket  eftects  an  agreement  with  or  re- 
ceives information  from  the  ticket  agent  that  the  train  he 
proposes  to  take  wlU  stop  at  his  destination  to  permit  him 
to  alight,  the  company  is  ordinarily  bound  by  the  agreement. 
Where,  however,  there  is  no  such  agreement  or  information 
made  or  given  by  the  ticket  agent  when  the  ticket  is  pur- 
chased, and  by  mistake  of  the  gateman  and  brakeman,  a  pas- 
senger is  permitted  to  board  a  train  not  scheduled  to  stop  at 
his  destination,  the  conductor  has  a  right  to  correct  the  error, 
and  to  require  the  passenger  to  leave  the  train  at  an  inter- 
mediate station  which  is  a  regular  stop  and  a  suitable  place 
to  wait  for  the  next  train  which  does  stop  at  the  passenger's 
destination.  L.  &  N.  R.  Co.  v.  Gaddie. 20S 

6.  Action  Against  for  Injury  to  Passenger  or  His  Property — 
Jurisdiction. — Under  Section  73  of  the  Civil  Code  of  Practice 
an  action  against  a  carrier  for  injury  to  a  passenger  or  his 
property  must  be  brought  in  the  county  in  which  the  carrier 
resides,  or  in  which  the  passenger  or  his  property  is  injured, 
or  in  which  he  resides,  if  he  reside  in  a  county  into  which 
the  carrier  passes;  and  by  Section  83  of  the  Code  several 
causes  of  action  may  be  united  if  each  affect  all  the  parties 
to  the  action,  may  be  brought  in  the  same  county  and  may  be 
prosecuted  by  the  same  kind  of  action.  L.  &  N.  R.  Co.  v. 
Mitchell  »  2S2 

7.  Passengers — ^Injuries  to. — ^A  carrier  is  responsible  for  injur- 
ies received  by  a  passenger  in  the  course  of  his  transporta- 
tion, which  might  have  been  avoided  or  guarded  against  by 
the  exercise  of  extraordinary  vigilance,  aided  by  the  highest 
skill;  and  this  caution  and  vigilance  must  necessarily  be  ex- 
tended to  all  the  agencies  and  means  employed  by  the  car- 
rier in  the  transportation  of  the  passenger.  Id 254 
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8.  Passengers — Burden  of  Proof. — When  the  passenger  has 
proTed  his  injury  as  the  result  of  a  breakage  in  the  car  or 
the  wrecking  of  the  train  on  wliich  he  was  being  carried, 
the  burden  is  then  cast  upon  the  carrier  to  show  that  the 
accident  was  due  to  a  cause  or  causes  which  the  exercise  of 
the  utmost  skill  and  foresight  could  not  prevent.  Id 254 

9.  Carriers  of  Live  Stock — ^Loading  and  Unloading.— Where  the 
shipper  himself  attends  to  the  loading  of  a  car  of  live  stock, 
and  does  so  imprc^^rly  and  loss  or  injury  results  from  such 
improper  loading,  the  carrier  is  not  held  liable  as  an  insurer 
although  ah  inspection  would  have  disclosed  such  improper 
loading.  I.  C.  R.  Co.  v.  Rogers  &  Thomas 535 

10.  Carriers  of  Live  Stock— LimitaUon  of  UabUity— Validity  of 
Stipulation  as  to  Time  When  Claim  for  Loss  or  Damage  Must 
Be  Presented. — ^A  stipulation  in  a  contract  for  the  interstate 
carriage  of  live  stock,  requiring  claim  for  loss  or  damage  to 
be  presented  within  ten  days  after  the  stock  is  unloaded  from 
the  car,  is  valid;  and  no  action  may  be  maintained  by  a 
shipper  who  has  failed  to  conform  to  such  stipulation.  Id 635 

11.  Interstate  Commerce — Contracts — ^Burden  of  Proof. — ^If  an 
interstate  carrier  relies  upon  a  contract  which  limits  liability, 
the  burden  of  proof  is  upon  it  to  show  that  it  has  complied 
with  the  federal  law  by  filing  a  graduated  schedule  of  rates 
with  the  Interstate  Commerce  Commission,  or  else  that  the 
contract  is  just  and  reasonable,  and  that  the  shipper  de- 
clared a  value  on  the  shipment  in  order  to  secure  the  lesser 

of  two  freight  rates.  Adams  Express  Co.  v.  Cook 592 

12.  Contracts — ^Notice— Pleading. — ^If  the  carrier  pleads  in  bar 
a  clause  of  the  contract  requiring  the  shipper  to  give  30  days' 
written  notice  of  loss  or  damage,  good  pleading  demands  that 
it  deny  that  notice  was  given,  but  such  denial  does  not 
carry  with  it  the  burden  of  proving  the  negative.  The  shipper 
cannot  recover  unless  he  gave  the  notice  and  he  must  plead 
and  prove  that  he  did.   Id. 593 

CEMETERIES — See  Easements,  3. 

CERTIFICATE}— See  Appeal,  9;  Banks. 

CHAMPERTY  AND  MAINTENANCE— 

Instructions. — ^Where  no  f^cts  are  proven  sufficient  to  raise 
the  question  of  champerty,  no  instruction  should  be  given  to 
the  jury  on  that  point  Rock  Creek  Property  Co.  v.  HiU 324 

CHARACTER— See  Evidence,  4. 

CHECKS— See  Banks. 
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CHILDREN— See  Contracts,  25;  Descent  and  Distribution;  Wilis, 
2,  3. 

CIRCUMSTANTIAL  EVIDENCE— See  Railroads,  8.  Page 

CITIES — See  Mnniciiml  Corporations. 

CLAIMS— See  Principal  and  Surety. 

COLLATERAL  ATTACK— See  Judgment 

COLLISION— See  Master  and  Servant 

COMPETENCY— See  Criminal  Law. 

COMPROMISE— See  Contracts. 

CONCEALMENT— See  Insurance,  11,  13. 

CONDUCT— See  Domicile;  Judgment;  Trial. 

CONFESSION— See  Criminal  Law,  13,  14. 

CONFLICT  OF  LAWS— See  Judgment— 

1.  Torts — ^Action  in  This  State  to  Recover  for  Injury  Received  in 
Another  State. — ^Where  an  action  is  brought  in  a  court  of  this 
State  to  recover  damages  for  personal  injuries  sustained  in 
another  State,  the  rights  of  the  complaining  party  are  to  be 
determined  by  the  laws  of  the  State  in  which  the  injury  oc- 
curred.  Thacker  v.  N.  &  W.  R.  Co 338 

2.  Torts — Pleading. — ^Where  a  common  law  action  is  brought  in 
this  State  to  recover  damages  for  an  alleged  tort  committed 
in  another  State,  the  plaintiff  may  set  out  a  sufficient  cause 
of  action  under  the  common  law  as  administered  in  this  State 
without  setting  up  the  law  of  the  foreign  State  and 
averring  that  under  the  law  of  that  State  he  was  entitled 
to  recover,  as  it  will  be  presumed  that  the  common  law  here 
in  force  prevails  in  the  foreign  State;  and  so  it  is  incumbent 
upon  the  defendant,  if  he  desires  to  defeat  a  recovery  upon  the 
ground  that  an  action  founded  on  conmion  law  principles  could 
not  be  maintained  in  the  State  where  the  cause  of  action  arose, 

to  plead  and  prove  the  law  of  such  State.  Id ^  338 

3.  Torts — ^Action  in  This  State  to  Recover  for  Injury  Received  in 
Another  State. — ^Where  an  action  is  brought  in  this  State  to 
recover  for  injuries  received  in  another  State,  the  rights  and 
liabilities  of  the  parties  depend  on  the  law  of  that  State.  Blair 

V.  Norfolk  &  Western  R.  Co 833 

4.  Law  of  Another  State  Must  Be  Pleaded  and  Proved. — The  law 
of  another  State  is  a  fact  to  be  pleaded  and  proved,  and  in  the 
absence  of  pleading  and  proof  it  will  be  presumed  that  the 
common  law  is  in  force,  and  that  it  is  the  same  as  the  com- 
mon law  prevailing  in  this  jurisdiction.  Id 838 
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6.  Pleading. — ^Where  the  trial  court  refused  to  allow  a  pleading 
to  be  filed  pleading  the  law  of  another  State,  it  was  error  to 
allow  eyldenee  to  be  Introduced  on  that  question.  Id _  833 

CONSIDERATION — See  Contracts;  Easements;  Liens. 

CONSTITUTIONAL  LAW— See  Of&cers;  Statntee— 

1.  Alteration  of  Liquor  Laws. — Section  69  of  the  Constitution 
does  not  prohibit  the  General  Assembly  from  enacting  a  gen- 
eral law  relating  to  an  alteration  of  the  liquor  laws.  Buskirk 

V.  Commonwealth . 118 

2.  Authority  of  Legislature  to  Enact  a  General  Law  for  the  Al- 
teration of  the  Liquor  Laws. — Section  61  of  the  Constitution 
authorizes  the  Legislature  to  enact  a  law,  whereby  the  sense 
of  the  people  of  any  county,  city,  town,  district,  or  precinct 
may  be  taken  as  to  whether  or  not  spirituous,  vinous  or 
malt  liquors  may  be  sold,  bartered,  or  loaned  therein  or  the 
sale  thereof  regulated.  Id 118 

3.  Section  51  of  Constitution. — The  purpose  of  Section  51  of  the 
Kentucky  Constitution,  which  provides  that  no  law  ^lacted 
by  the  General  Assembly  shall  relate  to  more  than  one  sub- 
ject, which  shall  be  expressed  in  the  title,  was  to  enable  per- 
sons reading  the  title  of  an  Act  to  get  a  general  idea  of  what 
the  Act  treated  of,  or  contained,  so  that  the  members  of  the 
Legislature  as  well  as  the  public  interested  in  legislation 
could  rely  on  the  title  as  indicating  the  subject  matter  of  the 
Act,  and  to  assume  that  the  Act  contained  no  legislation  that 
was  not  embraced,  in  a  general  way,  by  the  subject  expressed 

in  the  title.  Burton  v.  Monticello  &  Bumside  Turnpike  Co. 787 

4.  Section  51  of  Constitution. — ^No  provision  of  a  statute  directly 
or  indirectly  relating  to  the  subject  expressed  in  the  title, 
and  having  a  natural  connection  therewith,  and  not  foreign 
to  the  same,  should  be  deemed  within  the  inhibition  of  Sec- 
tion 51  of  the  Constitution,  which  provides  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  more  than  one  sub- 
ject, which  shall  be  expressed  in  the  title.  Id 787 

CONSTRUCTION— See  Deeds;  Mortgages;  Statutes;  Wills. 

CONSTRUCTIVE  SERVICE— See  Judgment 

CONSTRUCTIVE  TRUSTS— See  Trusts. 

CONTEMPT— 

1.     What  Will  Constitute. — Such  acts  or  conduct  as  will  amount 
to  disrespect  of  or  indignity  to  the  judge  or  court,  or  inter-  . 
ference  with  or  disobedience    of  the    processes,    ordws  or 
judgment  of  a  court,  or  some  obstruction  of  the  due  and  proper 


Digitized  by  VjOOQIC 


Vol.  162.]  INDEX  865 

CONTEMPT— Continued—  Page 

administration  of  Justice  in  a  pending  case,  or  some  miscon- 
duct of  an  officer  of  a  court,  will  constitute  contempt  of  court 
Brannon  v.  Commonwealth 350 

2.  Assault  and  Battery  Upon  a  Witness— When  a  Contempt  of 
Court — ^If  a  defendant  criminally  prosecuted,  commits  an 
assault  and  battery  upon  a  witness  for  the  Commonwealth, 
either  as  a  punishment  for  having  testified  against  him  under 
an  indictment  then  pending,  or  to  prevent  his  testifying 
against  him  in  a  future  trial  under  an  indictment  then  pend- 
ing, such  assault  and  battery  will  constitute  a  contempt  of 
court,  for  which  the  court  in  which  the  indictments  were 
pending  has  the  power  to  proceed  against  him  by  rule  and 
summarily  try  and  punish  him.  And  if,  in  the  Judgment  of 
the  court,  its  power  as  such  is  Inadequate  to  the  infliction  of 
such  punishment  as  the  contempt  deserved,  it  has  the  right  to 
submit  the  matter  to  the  determination  of  a  Jury.  Id 350 

8.  Punishment — ^When  Not  Excessive. — Evidence  examined  and 
held  sufficient  to  show  that  the  punishment,  consisting  of  a 
$1,000.00  fine  and  six  months'  imprisonment  in  Jail,  Inflicted 
by  the  verdict  in  this  case,  is  not  excessive.  Id 350 

CONTEST^See  Intoxicating  Liquors;  Wills. 

CONTINGENT  REMAINDERS— See  Wills. 

CONTINUANCE— See  Criminal  Law. 

CONTRACTS — See  Business;  Carriers;  Counties;  Insurance; 
Landlord  and  Tenant;  Mechanics'  Liens;  Mortgages;  Plead- 
ing; Sales;  Statute  of  Frauds— 

1.  Rescission. — The  ground  upon  which  courts  of  equity  pro- 
ceed in  rescinding  or  cancelling  executed  contracts  is  more 
narrow,  and  is  to  be  more  carefully  trodden  than  that  upon 
which  they  refuse  specific  performance  or  even  decree  exe- 
cutory contracts  to  cancellation;  nothing  but  fraud  or  palpa- 
ble mistake  will  Justify  the  rescinding  of  an  executed  con- 
tract  Bewley  v.  Moreman 32 

2.  Rescission— Actionable  Praud^What  Constitutes. — ^To  es- 
tablish actionable  fraud  it  must  appear  that  the  misrepresen- 
tation was  of  a  matter  of  material  fact  (as  distinguished 
from  opinion),  at  the  time,  or  previously  existing,  and  not  a 
mere  promise  for  the  future;  it  must  be  relied  upon  by  the 
person  whose  action  is  intended  to  be  Influenced;  and  must 
be  made  with  knowledge  of  its  falsity,  or  under  circum- 
stances which  did  not  Justify  a  belief  in  Its  truth.  Id 32 

8.  Acceptance. — ^Where  one  in  writing  qualifledly  accepts  a 
proposition  for  contract  and  subsequent  conduct  ofi  tho'  part- 
ies shows  that  both  observed  the  contract  as  qualified,  then 

vol  162—28  ^  . 
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I 

there  is  such  an  acceptance  by  each  as  to  make  it  an  ex.- 
press  contract.  Hayes  v.  Nic  Adamo  Co 223 

4.  Sale  of  Standing  Trees — Statute  of  Frauds. — ^Under  Sub-sec- 
tion 13,  Section  1409,  Kentucky  Statutes,  no  contract  for  the 
sale  of  standing  trees  shall  be  enforcible  unless  the  same  or 
some  memorandum  thereof  is  in  writing,  signed  by  the  part- 
ies. Burris  v.  Stepp 269 

5.  Sale  of  Standing  Trees — Brands. — Sub-section  14  of  the  same 
section  does  not  limit  application  of  Sub-section  13.  Under 
this  section,  when  the  written  contract  is  executory  and  the 
trees  contracted  are  branded  by  the  owner,  or  with  his  con- 
sent, then  the  sale  has  the  same  force  as  a  recorded  sale  of 
land.  Id 269 

6.  Contemplating  Personal  Supervision  or  Service  of  One 
Party — Rights  of  Parties. — Where  a  contract  provides,  and 
it  is  the  intention  of  the  parties,  that  one  of  them  shall 
render  personal  service  or  give  personal  supervision  to  the 
business  created  by  the  contract,  the  other  party  is  entitled 
to  this  personal  service  or  supervision  and  cannot  be  com- 
pelled to  renew  the  contract  when  the  other  party  has  put 
it  out  of  his  power  to  give  the  attention  or  supervision  con- 
templated by  the  contract,  although  the  contract  may  in  terms 
provide  for  its  renewal  after  the  expiration  of  a  time  fixed  in 
the  contract.   Fritts  v.  Swiss  Cleaners  &  Dyers 277 

7.  Sale  of  Personal  Property — Intention  of  Parties. — In  a  con- 
tract for  the  sale  of  personal  property,  the  intention  of  the 
parties  controls,  as  to  whether  the  title  passes  or  does  not 
pass,  regardless  of  all  other  circumstances  of  the  transaction. 
Frazier  Co.  v.  Owensboro  Stave  &  Barrel  Co 301 

8.  Sale  of  Personal  Property — Title. — Before  the  title  to  per- 
sonal property  passes  from  the  vendor  to  the  vendee,  the 
price  must  be  agreed  upon,  or  some  method  agreed  upon  by 
which  the  total  price  can  be  definitely  ascertained.  Id 301 

9.  Sale  of  Personal  Property — Inspection. — ^Where  property, 
such  as  staves,  is  shipped  by  a  common  carrier  from  a  dis- 
tant point  to  a  purchaser,  and  he  has  had  no  opportunity  for 
inspection,  he  has  a  right  to  inspect  the  property  before 
receiving  it,  to  determine  whether  it  is  in  accordance  with 
the  contract  or  not,  and  if  not  in  accordance  with  the  con- 
tract, to  reject  it,  unless  it  appears  from  the  contract  that  it 
was  intended  for  the  title  to  it  to  pass  to  the  purchaser  with- 
out inspection.   Id 301 

10.  Intention  of  Parties — How  Determined. — ^In  det^mining  what 
was  the  intention  of  the  parties  in  a  contract  for  the  sale 
of  personal  property,  the  court  should  look  to  all  of  the  facts 
and  circumstances,  and  the  customs  of  the  trade  in  such  com- 
modity.  Id.  301 


Digitized  by  VjOOQIC 


Vol.  162.]  INDEX  867 

CONTRACTS— Continued—  Page 

11.  Sale  of  Timber — Action  to  Enforce. — ^Where  a  contract  for 
the  sale  of  certain  trees  provided  that  they  were  to  be  In- 
spected and  branded  by  the  purchaser's  agents,  the  f^ct  that 
such  agents  Inspected  and  branded  a  greater  number  of  trees 
than  the  contract  called  for  Imposed  no  liability  on  the  pur- 
chaser other  than  that  called  for  by  the  contract.  EUswlck 

V.  Yellow  Poplar  Lumber  Co.- 450 

12.  Sale  of  Timber — Finding  of  Chancellor — Evidence. — Evidence 
held  to  sustain  the  finding  of  the  chancellor  fixing  the  num- 
ber of  trees  covered  by  a  contract  for  the  sale  of  timber.  Id 451 

13.  Certainty — Specific  Performance — Evidence. — ^Where  a  con- 
tract for  the  sale  of  certain  trees  provided  that  payment  there- 
for was  to  be  made  upon  Inspection  and  branding  of  the  trees 
by  the  purchaser's  agents,  and  the  delivery  of  a  warranty 
deed  conveying  certain  rights  and  privileges  In  connection 
with  the  removal  of  the  timber,  evidence  examined,  and 
held  that,  the  number  of  trees  embraced  In  the  contract  being 
accurately  fixed,  the  chancellor  did  not  err  In  decreeing  spe- 
cific performance  of  the  terms  of  the  contract.  Id 451 

14.  Parol  Contract — Services. — ^In  an  action  under  an  express 
parol  contract  for  domestic  services,  where  the  only  issue  is 
not  whether  there  was  a  contract  or  no  contract,  but  what 
was  the  real  rate  of  compensation  agreed  upon  by  the  parties, 
evidence  of  the  real  value  of  the  services  rendered  and  of  the 
customary  price  of  similar  services  at  the  time  and  place  of 
the  contract,  may  be  Introduced;  not  for  the  purpose  of  vary- 
ing the  contract  between  the  parties,  but  solely  for  the  pur- 
pose of  aiding  the  jury  in  determining  what  was  the  real  rate 

of  compensation  agreed  upon.  Edelen  v.  Herman,  By,  &c 500 

15.  Compromise — Consideration. — ^A  compromise  of  matters  of 
controversy  in  relation  to  property,  when  both  patties  under- 
stand the  facts,  is  a  valid  consideration  for  the  making  of  a 
contract,  and  a  court  will  not  go  behind  such  settlement  to 
determine  which  party  was  right  In  the  controversy,  and  will 
enforce  the  contract  founded  upon  the  settlement.  If  It  Is 
free  from  fraud  and  illegality.  Hughes  v.  Hughes 505 

16.  Compromise — Rescission. — A  party  to  a  contract  which  com- 
promises matters  of  controversy  between  him  and  another,  if 
the  compromise  was  fairly  made,  will  not  be  allowed  after- 
wards to  have  it  set  aside,  or  the  contract  rescinded,  because 
he  finds  out  that  he  could  have  obtained  a  more  favorable 
settlement  in  the  courts  than  he  did  under  the  compromise 
contract.  Id 505 

17.  The  early  rule  was  that  any  contract  which  tended  to  restrain 
trade  was  void;  but  the  rigor  of  that  rule  has  long  since  been 
relaxed,  so  that  contracts  in  reasonable  restraint  of  trade 
are  now  recognized  as  valid.  Nlckell  v.  Johnson 521 
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18.  Restraint  of  Trade.— A  contract  in  restraint  of  trade  will  be 
enforced  only  when  the  restraint  is  no  more  eztensiye  than 
is  reasonably  required  to  protect  the  interest  of  the  party 
in  whose  favor  it  is  given,  and  is  not  so  large  as  to  interfere 
with  the  interest  of  the  public.  Id -  621 

19.  Sale  of  Business — Agreement  Not  to  Engage  in  Business. — ^A 
contract  by  which  the  defendant  sold  his  stage  line  business  to 
the  plaintiffs  for  a  valuable  consideration,  and  agreed  not  to 
again  engage  in  that  business  between  the  points  covered 
by  his  former  stage  line,  and  not  to  compete  with  the  plain- 
tiffs in  said  business,  is  a  valid  contract,  and  will  be  enforced 

by  injunction  proceedings  against  the  defendant.  Id 621 

20.  Settlement  of  Accounts — Implied  Acceptance. — ^Where  an 
agent  is  authorized  by  his  principal  to  prepare  a  contract  at 
settlement  between  the  principal  and  a  third  party,  and  the 
contract  is  prepared  and  executed  by  the  third  party  and  re- 
turned to  the  agent,  and  the  principal  notifies  the  agent  that 
he  will  not  accept  the  contract  because  certain  notes  and 
checks  were  not  returned  by  the  third  party,  but  this  fact  is 
never  communicated  to  the  third  party,  and  the  contract  Is 
retained  by  the  agent  for  several  weeks,  during  which  time 
the  property  involved  in  the  settlement  is  sold,  and  the  third 
party  is  in  no  position  to  protect  his  rights,  the  principal  is 
estopped  to  question  the  acceptance  of  the  contract  Stallings 

V.  Carpenter ~ 711 

21.  Settlement — ^Evidence. — The  terms  of  a  written  contract,  and 
the  circumstances  under  which  it  was  executed,  considered, 
and  held  that  the  contract  was  a  complete  settlement  of  the 
accounts  between  the  parties  thereto.  Id 711 

22.  Sale  and  Delivery  of  Tobacco. — ^In  a  contract  for  sale  and  de- 
livery of  tobacco,  after  it  was  stripped,  where  the  place  of  de- 
livery was  changed  by  subsequent  agreement  from  Madison, 
Ind.,  to  Carrollton,  Ky.,  the  fact  that  the  purchaser  later  told 
them  not  to  deliver  it  at  Carrollton,  did  not  justify  the  seller 
in  secretly  delivering  to  Carrollton  and  selling  to  other 
parties.  Schirmer  &  Co.  v.  Myers lU 

23.  Delivery  of  Tobacco. — ^It  was  their  duty  to  deliver  at  Carroll- 
ton, and  offer  it  to  the  purchaser  in  a  reasonable  time  after 
stripping.  Id 7M 

24.  Sale  and  Delivery  of  Tobacco. — The  purchaser  did  not  aban- 
don the  contract  or  release  the  seller  by  asking  for  another 
change  in  the  place  of  delivery,  and  if  the  seller  failed  to  de- 
liver according  to  contract,  he  is  liable  in  damages  to  the 
purchaser.   Id. ?•• 

26.  Contracts— Contract  for  Support  of  Child.— Uncertainty.— A 
contract  between  the  putative  father  and  the  mother  of  a 
child  that  the  father  would  support,  maintain  and  educate  the 
child  and  that  before  he  died  he  would  make  such  provisions 
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out  of  his  estate  as  would  make  the  child  equal  with  his  other 
children,  is  not  void  for  uncertainty.  Lewis  y.  Creech's  Admr...  763 

26.  Prohibited  by  Statute  Not  Enforcible.— An  individual  partner- 
ship doing  business  under  an  assumed  name»  without  com- 
plying with  the  requirements  of  Section  199b  of  the  Kentucky 
Statutes*  which  provides  that  no  persons  shall  carry  on  or 
transact  any  business  under  an  assumed  name  or  name  other 
than  the  real  name  of  the  individuals  conducting  the  busi- 
ness, unless  they  shall  file  a  certificate  setting  forth  the 
names  of  the  parties  and  also  the  assumed  name,  and  which 
fixes  a  penalty  for  violation  of  the  statute,  could  not  recover 
on  a  contract  when  the  statute  was  interposed  as  a  defense, 
although  the  defendant  had  received  and  retained  property 
under  the  contract.    Hunter,  et  al.  v.  Big  Four  Automobile 

Co 778 

27.  Burden  of  Proof— When  Contract  Denied. — In  a  suit  on  a  con- 
tract alleged  to  be  in  writing,  the  burden  of  proof  is  on  the 
plaintiff,  when  the  defendant  denies  the  execution  and  delivery 

of  the  contract  Thompson,  et  al.  v.  Eversole 836 

28.  Bvidenoe — Submission  to  Jury. — Evidence  examined  and  held 
to  warrant  submission  to  the  jury  whether  at  the  time  the 
injured  party  signed  a  contract  in  settlement  of  damages  he 
was  mentally  capable  of  understanding  his  rights  and  making 
a  contract  concerning  them,  or  whether  the  contract  was  pro- 
cured by  fraud  or  misrepresentation.  L.  &  N.  R.  Co.  t.  Wink- 

CONTRACTORS— See  Principal  and  Surety. 

CONTRIBUTORY  NEGLIGENCE— See  Master  and  Servant;  RaU- 
roads;  Street  Railroads. 

CONVEYANCES — See  Deeds;  Fraudulent  Conveyances;  Husband 
and  Wife;  Limitation  of  Actions;  Mortgages. 

CORPORATIONS— See  Attachments;  Damages;  Libel  and 
Slander;  Process;  Public  Service  Corporations — 

1.  Chief  Officer  of.— ^Who  the  chief  officer  of  a  private  corpora- 
tion is,  is  defined  by  Section  732,  Subsection  33,  of  the  Civil 
Code.   First  National  Bank  v.  Saunders  Bros 374 

2.  Foreign  Corporations  to  Do  Business  on  Equality  With  Do- 
mestic Corporations — Construction  of  Section  202  of  Constitu- 
tion.— Under  Section  202  of  the  Constitution  a  foreign  corpora- 
tion will  not  be  allowed  to  transact  business  in  this  State  on 
more  favorable  conditions  than  like  domestic  corporations, 
but  it  is  not  necessary  that  a  foreign  corporation  seeking  au- 
thority to  do  business  in  this  State  should  be  incorporated 
or  organized  according  to  the  forms  prescribed  for  the  incor- 
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poration  or  organization  of  domestic  corporations.    National 
Benefit  Association  v.  Clasr»  Insurance  Conunissioner 409 

3.  Construction  of  Section  202  of  Constitution. — ^Under  this  Sec- 
tion when  a  foreign  corporation  comes  into  this  State,  no  mat- 
ter how  it  was  incorporated  or  organized  in  another  State,  it 
cannot  do  business  in  this  State  under  more  favorable  condi- 
tions than  like  domestic  corporations.  Id 409 

4.  Report  to  Auditor— Taxation. — ^Where  a  corporation  furnished 
all  the  information  required,  upon  blanks  supplied  by  the  aud- 
itor, in  its  annual  report  of  property  owned  and  business 
transacted  in  Kentucky,  for  the  purpose  of  license  taxation, 
the  fact  that  it  also  showed  the  amount  of  its  issued  capital 
stock  does  not  signify  a  fraudulent  intent  to  evade  or  mis- 
lead, as  the  law  takes  no  consideration  of  its  issued  capital 
stock  in  arriving  at  the  tax.  American  Tobacco  Co.  v.  Com- 
monwealth   716 

6.  Assessment  of — ^Board  of  Valuation  and  Assessment — The 
judgment  and  action  of  the  Board  of  Assessment  and  Valua- 
tion as  to  values  based  upon  the  legal  evidence  then  obtain- 
able, and  at  hand,  and  as  fixed  by  statute,  when  recorded  in 
the  proper  tax  list,  is  conclusive  upon  the  State  as  well  as 
against  the  tax  payer.  Id 716 

6.  Mistake  in  Determining  License  Tax. — ^Where  the  Board  of 
Assessment  and  Valuation  in  determining  the  amount  of 
license  tax  due  by  a  corporation,  by  mistake  took  for  its 
basis  of  calculation  the  capital  stock  issued  by  the  com- 
pany instead  of  that  which  the  law  authorized  it  to  show,  the 
Commonwealth  is  entitied  to  recover  the  amount  which,  by 
reason  of  this  mistake,  it  has  been  deprived  of,  although  set- 
tiement  has  been  made  and  receipt  in  full  given.  Id 716 

7  Assessment  of. — ^Where  a  corporation  reported  all  of  its 
authorized  capital  stock,  as  required  by  law,  and  by  mistake 
the  Board  of  Valuation  and  Assessment  failed  to  assess  a 
portion  of  the  same,  the  corporation  cannot  be  said  to  be 
delinquent  and  subject  to  the  20  per  cent,  statutory  penalty, 
but  comes  within  the  exception  of  Section  4260  of  one  who 
has  duly  listed  his  property.  Id 716 

COSTS — See  Action. 

COUNTERCLAIM— See  Landlord  and  Tenant 

COUNTIES — See  Fiscal  Courts — 

Liability  on  Implied  Contract. — ^A  county  is  not  liable  on  an 
implied  contract  growing  out  of  the  fact  that  it  accepted  ser- 
vices rendered  or  materials  furnished;  it  can  never  become  a 
debtor  by  implication,  but  only  by  virtue  of  an  express  con- 
tract, made  by  its  authorized  officers  in  the  manner  and 
form  provided  by  law.  Letcher  Fiscal  Court  v.  Spangler 314 
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1.  Stare  Decisis. — ^The  judgment  appealed  from  is  reversed  upon 
the  authority  of  Commonwealth  t.  Ewald  Iron  Co.,  163  Ky., 
116;  Commonwealth  v.  Standard  Oil  Co.  of  Kentucky,  162  Ky., 
149,  and  Commonwealth  v.  Inter-Southern  Life  Insurance  Co., 
162  Ky.,  228,  where  the  precise  question  here  presented,  was 
decided  adversely  to  the  decision  of  the  trial  court  Com- 
monwealth V.  Kosmos  Portland  Cement  Co.... , 491 

2.  Jurisdictional  Amount. — Where  plaintiff  sued  for  |720  for 
damages  to  a  shipment  of  live  stock  and  |25.80  for  overcharge 
in  freight  rate  thereon,  and  defendant  presented  a  valid  de- 
fense to  the  claim  for  damage  to  the  livestock  by  answer,  de- 
murrer to  which  was  overruled  by  the  court,  plaintiff  declining 
to  plead  further,  so  that  there  remained  in  controversy  only 
125.80,  the  circuit  court  was  without  jurisdiction  to  entertain 
the  proceeding  further,  and  properly  dismissed  the  entire 
petition.  Armstrong  v.  I.  C.  R.  Co 639 

COVENANTS— See  Landlord  and  Tenant. 

CREDIBILITY— See  Trial. 

CREDITORS— See  Fraudulent  Conveyances. 
CRIMINAL  LAW— Burglary;  Homicide;  Perjury— 

1.  Indictment — Sufficiency  on  Appeal. — ^Where  an  indictment 
charging  a  public  offense  is  not  demurred  to,  and  no  motion 

.  in  arrest  of  judgment  is  made  in  the  court  below,  its  suffi- 
ciency cannot  be  raised  for  the  first  time  on  appeal.  Cheek 
V.  Commonwealth  66 

2.  Instructions — Grounds  for  New  Trial. — ^Errors  in  instructions 
given  in  a  criminal  case  cannot  be  considered  on  appeal  un- 
less included  in  the  motion  and  grounds  for  a  new  trial.  Id 66 

3.  Burglary — Evidence — Sufficiency. — On  a  prosecution  for  bur- 
glary, evidence  considered  and  held  sufficient  to  sustain  a 
conviction.   Id.  _ ^    66 

4.  Rape — Carnal  Knowledge  of  Female  Under  16  Years  of  Age. — 
Appellant  was  indicted  for  rape  and  found  guilty  of  carnally 
knowing  a  female  under  16  years  of  age.  The  offense  of 
which  he  was  found  guilty  is  included  in  the  higher  crime, 
and,  therefore,  the  court  properly  instructed  the  jury.  Eads 

V.  Commonwealth  89 

6.  Indeterminate.  Sentence — ^Instruction. — Under  the  indetermin- 
ate sentence  law  the  jury,  after  being  first  advised  of  the 
minimum  and  maximum  punishment  fixed  by  law,  should  be 
instructed  if  they  find  the  defendant  guilty  to  fix  a  minimum 
sentence  for  any  time  in  their  discretion  under  the  maximum 
and  not  less  than  the  minimum  sentence  fixed  by  law  and  a 
maximum  sentence  for  any  time  in  their  discretion  greater 
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than  the  minimum  sentence  but  not  more  than  the  maTlmwm 
punishment  fixed  by  law.  Bisss  v.  Commonwealth 103 

6.  Instruction — Self  Defense. — ^An  instruction  reading,  "If  you 
belioTe  from  the  evidence  that  at  the  time  he  shot  and  killed 
Henry  Lewis  (if  he  did  so)  the  defendant*  Charles  Weathers, 
believed  and  had  reasonable  grounds  for  believing  that  he  was 
in  immediate  danger  of  death  or  great  bodily  injury  at  the 
hands  of  said  Lewis,  and  that  defendant  used  such  force  and 
no  more  than  was  reasonably  necessary,  or  as  seemed  to  him 

'  at  the  time,  in  the  exercise  of  a  reasonable  discretion,  to  be 
necessary  to  avert  such  danger,  he  is  excusable  on  the  ground 
of  self  defense  and  you  should  find  him  not  guilty,"  presented 
correctly  the  law  of  self  defense.  Weathers  v.  Common- 
wealth   146 

7.  Homicide — Self  Defense — Instruction.— On  a  trial  for  homi- 
cide, an  instruction  which  required  the  Jury  to  acquit  the  de- 
fendant if  they  believed  from  the  evidence  that  the  defendant 
"believed  and  had  reasonable  grounds  to  believe  he  was  then 
and  there  in  danger  of  loss  of  life  or  of  receiving  great  bodily 
injury  at  the  hands  of  said  Nell,  and  that  it  was  necessary^  or 
believed  by  the  defendant  in  the  exercise  of  a  reasonable 
Judgment  to  be  necessary,  to  strike  said  Nell,  etc.,"  held  not 
subject  to  complaint   Deacon  v.  Commonwealth ^  189 

8.  Trial — ^Misdemeanor— Absence  of  Defendant. — ^A  defendant  in 
a  misdemeanor  case  may  be  tried  in  his  absence,  where  his 
failure  to  appear  is  his  own  voluntary  act,  and  does  not  grow 
out  of  a  denial  of  that  right.  Veal  v.  Commonwealth 250 

9.  Continuance — Grounds — Sickness  of  Accused. — ^Where  the 
Commonwealth  permits  the  accused  at  the  first  calling  of  his 
case  to  show  without  contradiction  that  he  is  too  sick  to  be 
present  or  to  manage  his  defense,  he  is  entitled  to  a  contin- 
uance so  as  to  give  him  an  opportunity  to  exercise  his  ocn- 
stitutional  right  of  being  present  at  the  trial,  and  the  prob- 
ability of  the  absence  of  the  principal  witness  for  the  Com- 
monwealth if  a  continuance  was  granted  could  in  no  way 
affect  this  right.   Id 250 

10.  Trial — Continuance — ^Absent  Witnesses — ^Diligence. — ^Where  in 
a  criminal  prosecution  an  affidavit  for  continuance  on  the 
ground  of  absent  witnesses  fftils  to  show  that  subpoenas  for 
the  desired  witnesses  were  placed  in  the  hands  of  the  sheriff 
for  service,  such  a  showing  does  not  establish  due  diligence 
on  the  part  of  the  defendant  iu  securing  the  absent  witnesses, 
sufficient  to  entitle  him  to  a  continuance,  f^uson  v.  Com- 
monwealth .- 341 

11.  Larceny— Instructions.— On  a  charge  of  grand  larceny  evi- 
dence by  the  proseoating  witness  that  the  defendant  had 
taken  from  his  pocket  bills  amounting,  in  his  Judgment,  to  at 
least  $45.00,  when  taken  in  connection    with  positive   teeti- 
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mony  that  he  had  preyiously  on  that  day  placed  in  that  pocket 
hills  and  other  money  aggregating  |55.00  or  |60.00  and  had 
expended  only  a  small  part  of  it,  and  that  afterwards  there 
was  only  |2.80  In  his  pocket,  authorized  the  Jury  to  find  that 
defendant  had  taken  therefrom  more  than  |20.00.  Janes  t. 
Commonwealth  _  362 

12.  Larceny — ^Instructions. — ^An  instruction  tiling  the  Jury  that 
although  they  might  believe  the  defendant  took  the  money, 
yet  tf  they  further  believed  that  at  the  time  he  was  so  drunk 
that  he  did  not  have  any  felonious  intention  to  commit  lar- 
ceny, they  would  find  him  not  guilty  of  a  felony  but  would 
find  him  guilty  of  a  trespass  and  fix  his  punishment  at  a 
fine,  was,  not  prejudicial  to  the  appellant  where  the  Jury 
found  him  guilty  of  a  felony,  although  the  latter  part  of  the 
instruction  may  have  been  erroneous.  Id. 362 

13.  Confession — Competency. — Evidence  by  a  railroad  detective 
that,  according  to  reports  received  by  him  through  railroad 
channels,  a  certain  freight  car  consigned  to  a  point  in  Ala- 
bama when  it  reached  its  destination  showed  that  it  had 
been  broken  into  and  a  part  of  its  contents  missing,  was  not 
competent  in  connection  with  the  confession  of  the  defend- 
ant, to  show  that  the  offense  had  been  committed.  Taylor  v. 
Commonwealth  498 

14.  Confession. — Under  the  express  provisions  of  Section  240  of 
the  Criminal  Code,  a  confession  of  a  defendant  made  outside 
of  court  must  be,  to  authorize  a  conviction,  accompanied  by 
other  evidence  that  the  offense  was  committed.   Id 498 

15.  Jurisdiction. — ^It  is  fundamental  that  a  crime  is  punishable 
only  in  the  Jurisdiction  where  it  was  committed.  Common- 
wealth V.  Hirsch  Bros,  &c — 649 

16.  Inderterminate  Sentence — ^Instructions. — ^An  instruction  on  the 
subject  of  voluntary  manslaughter  telling  the  Jury  that  if  they 
found  the  defendant  guilty  they  should  "fix  his  punishment  at 
oonflnement  in  the  penitentiary  at  any  time  so  that  it  be  not 
lees  than  two  years  and  not  to  exceed  twenty-one  years  in  the 
discretion  of  the  Jury,'*  was  prejudicially  erroneous  under  the 
indeterminate  sentence  act.  Day  v.  Commonwealth. 767 

17.  Indeterminate  Sentence — ^Verdict — ^Judgment. — Under  the  in- 
determinate sentence  law  the  verdict  of  the  Jury  must  fix  a 
minimum  and  a  maximum  sentence  and  the  Judgment  must 
conform  to  the  verdict.  Id ...................^  768 

CROSSINGS— See  Railroads. 

CUSTOMS  AND  USAGES— See  Master  and  Servant;  Mines- 
Repugnancy  to  Statutes. — ^A  custom  or  usage  contrary  to  the 
express  provisions  of  a  statute  is  void;  and  where  there  Is  a 
conflict  between  the  custom  or  usage  and  a  statutory  rega- 
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latlon,  the  statutory  regulation  must  controL   Palmer's  Admx. 

V.  Empire  Coal  Co. 130 

DAMAGES — See  Carriers;  Employers'  Liability  Act;  Evidence; 
Negligence;  Master  and  Servant;  Personal  Injuries;  Plead- 
ing; Public  Service  Corporations;  Railroads — 

1.  Action — ^Evidence — ^Instruction. — ^Where  in  an  action  lor  dam- 
ages against  a  corporation  and  its  agent  evidence  was  ad- 
mitted which  was  competent  against  the  agent  but  not  against 
the  corporation,  an  only  instruction  authorizing  a  recovery  is 
prejudicial,  where  it  requires  the  jury  to  find  against  both  the 
corporation  and  the  agent  if  they  believe  that  the  agent  was 
negligent    Standard  Oil  Co.  v.  Marlow 1 

2.  Stock  Killed  by  Train — ^Evidence — Peremptory. — ^In  an  action 
to  recover  damages  for  two  horses  alleged  to  have  been 
killed  at  Campbell's  crossing  about  3:20  A.  M.,  on  Saturday, 
September  16,  1911,  the  testimony  of  a  witness  that  om  a 
Saturday  morning  in  September,  1911,  between  the  hours  of 
two  and  three  o'clock,  he  saw  two  horses  struck  and  killed 
by  defendant's  train  at  said  crossing,  and  that  the  engine 
did  not  whistle  for  the  crossing,  held  sufticient  to  take  the 
case  to  the  jury,  and  that  the  trial  court  erred  in  peremptorily 
instructing  the  jury  to  find  for  defendant.   Campbell  v.  M.  & 

O.  R.  Co 58 

3.  Excessive  Damages. — This  court  is  not  authorized  to  grant  a 
new  trial  merely  on  the  ground  that  the  assessment  of  dam- 
ages is  excessive,  unless  they  appeeur  to  have  been  awarded 
under  influence  of  passion  or  prejudice  or  are  so  excessive  as 
to  be  entirely  out  of  proportion  to  the  injury  sustained.  Ros- 
enberg V.  Dahl  93 

4.  Detaining  Female  Against  Her  Will. — ^The  attempted  crime 
of  fornication  and  adultery  when  accompanied  with  taking 
and  detaining  the  female  against  her  will  is  a  complete  of- 
fense under  the  statute,  and  being  so  it  is  actionable  at  com- 
mon law,  and  by  Section  466,  Kentucky  Statutes.  Hatchett  v. 
Blacketer    266 

6.  Detaining  Female  Against  Her  Will — ^What  Constitntes  Such 
Detention. — The  laying  of  hands  upon  a  woman  and  squeez- 
ing her  breasts  was  such  taking  and  detaining  as  contem- 
plated by  statute.    Id 266 

6.  An  unaccomplished  purpose  can  only  be  determined  by  sur- 
rounding circumstances.    Id 266 

7.  When  Not  Regarded  Excessive. — ^A  verdict  awarding  an  em- 
ploye's widow  116,000.00  damages  for  his  death,  will  not  be 
regarded  excessive,  where  it  is  made  to  appear  from  the  evi- 
dence that  he  was  a  sober,  industrious  man,  forty-five  years 
of  age;  and  that  his  earnings  as  a  locomotive  engineer  had 
averaged  $160.00  per  month  and  his  life  expectancy  was  24.46 
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years,  that  of  the  widow  practically  the  same;  and  the  amount 
of  the  verdict  is  but  little  more  than  a  third  of  the  aggregate 
sum  of  his   probable  earnings   during  his   life   expectancy. 

C.  &  O.  R.  Co.  V.  Dwyer's  Admx. 427 

8.  Settlement — ^Validity. — ^Where  in  an  action  for  damages  for 
personal  injuries,  defendant  pleaded  a  settlement,  evidence  ex- 
amined, and  held  that  plalntift  freely  and  voluntarily  made  the 
settlement  at  a  time  when  he  was  mentally  capable  of  contract- 
ing, and  knew  and  fully  appreciated  the  effect  of  the  release 
which  he  signed,  and  that  the  settlement  was  not  obtained  by 
fraud;  the  court,  therefore,  should  have  directed  a  verdict  in 
favor  of  the  defendants.    Carter  Coal  Co.  v.  Collins 815 

DEATH — See  Insurance;  Employers'  Liability  Act;  Limitation 
of  Actions,  5. 

DECEDENTS*  ESTATES— See  Judgment;  Wills. 

DEEDS — See  Adverse  Possession;  Mortgages,  1,  3 — 

1.  •  The  courts  make  a  distinction  between  testamentary  deeds  and 

a  deed  which  is  the  result  of  an  ordinary  business  transaction, 
and  where  the  parties  are  dealing  with  each  other  as  business 
antagonists.    Sellers  v.  Sellers 9 

2.  Exception — Construction. — Under  a  deed  of  conveyance  except- 
ing therefrom  one-half  acre  of  land  at  the  grave,  including  the 
graveyard,  with  privileges  of  passing  to  and  from  said  grave- 
yi|rd»  the  land  excepted  can  be  used  only  for  graveyard  pur- 
poses.   Damron  v.  Justice 101 

3.  Deed  by  Married  Woman — Failure  of  Husband  to  Join — Pos- 
session.— Where  a  married  woman  executes  and  delivers  a 
deed  to  her  lands  in  which  her  husband  does  not  Join,  and 
puts  the  vendee  In  actual  possession,  it  is  void  so  far  as  it 
attempts  to  convey  title,  but  it  is  sufficient  to  show  the  nature 
and  extent  of  the  possession  of  the  vendee  under  the  deed, 
and  where  he  enters  upon  a  tract  of  land  under  such  deed, 
and  claims  to  the  extent  of  the  boundaries  of  it,  he  becomes 
po«tse8sed  of  the  whole  so  far  as  it  is  not  adversely  held  by 
others.  Big  Sandy  Co.  v.  Ramey 236 

4.  Description — ^Intention  of  Parties. — ^A  recital  of  quantity  In  a 
patent  or  deed  is  merely  descriptive,  and  yields  even  to 
courses  and  distances,  unless  the  instrument  makes  it  clear 
that  it  was  the  intention  to  convey  only  a  definite  quantity. 
Rock  Creek  Property  Co.  v.  Hill 324 

6.  Construction. — The  rule  is  well  established  in  this  State,  that 
courses  and  distances  yield  to  the  calls  for  the  lines  of  other 
patents,  which  are  of  record  and  susceptible  of  definite  and 
certain  locaticm.    Id 324 

6.  Intention  of  Parties. — In  the  construction  of  deeds  and  con- 
veyances the  court  seeks  the  intention  of  the  parties.    Id.........  324 
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7.  ConBtractton  of. — ^The  meaning  of  a  deed,  that  ia,  what  it 
ooTers,  is  a  question  of  law  for  the  court;  what  the  boun- 
daries of  a  given  piece  of  land  are»  is  a  question  of  construc- 
tion for  the  court  also;  vhere  they  are  is  a  question  of 
tact  for  the  Jury.  Commonwealth  t.  Stahr S89 

S.  Trusts. — ^Where  a  trust  deed  reads,  "for  the  use  and  ben^t 
of  my  son,  and  his  family,"  the  wife  and  children  were  en- 
titled to  a  portion  of  the  benefits  stipulated  in  the  deed  so 
long  as  they  remained  members  of  his  family.  Woodf6rd  t. 
Woodford 542 

9.  Bridence  of  Mistake — ^Admissibility. — ^Evidence  of  a  mistake 
in  a  deed  is  only  competent  in  a  direct  action  brought  for  the 
purpose  of  reforming  the  deed  within  the  statutory  time. 
Riddle  T.  Runnions 760 

10.  Cancellation — Mental  Incapacity— Bridence. — In  an  action  to 
cancel  a  deed  because  of  the  mental  incapacity  of  the  grantors, 
eTidence  examined,  and  held  that  the  grantors  had  suffi- 
cient mental  capacity  to  know  and  appreciate  the  effect  of  the 
deed  which  they  signed.  Walker  v.  Biaddox 784 

U.  Consideration — Support  of  Grantors — ^Violation  of  Agreement 
— ^Evidence. — ^Where  the  grantors  conveyed  to  their  daughter 
their  home  place,  the  consideration  being  that  the  daughter 
should  maintain  and  support  them  during  their  life,  held,  in 
an  action  by  one  of  the  grantors  to  cancel  the  deed  because  the 
grantee  had  failed  to  carry  out  her  agreement,  that  the  grantee 
had  not  failed  to  comply  with  her  agreement,  and  that  there 
was  no  valid  reason  to  cancel  the  deed.    Id. 7S4 

12.  Trusts.^Where  a  husband  freely  and  voluntarily  unites  with 
his  wife  in  a  deed  conveying  certain  land  to  his  daughter  in 
consideration  of  support,  he  parts  with  all  interest  in  the  land, 
and  is  not  entitled  to  have  a  trust  declared  in  his  f^vor  on  the 
ground  that,  though  the  deed  was  made  to  hia  wife,  he 
furnished  the  money  to  pay  for  the  land.    Id. 784 

18.  Consideration — ^Agreement  to  Support. — Where  the  grantor  ex- 
ecuted a  deed  in  consideration  of  the  grantee's  agreement  to 
support  and  maintain  him  during  his  natural  life,  and  he  vol- 
untarily leaves  the  grantee's  home,  held,  that  an  allowance 
of  1100  to  him  while  living  away  from  the  grantee's  home  was 
sufficient,  in  the  absence  of  such  mistreatment  on  the  part  of 
the  grantee,  or  such  friction  as  made  it  no  longer  agreeable 
to  him  to  live  there»  or  the  refusal  of  the  grantee  to  permit  him 
to  live  there.    Id 784 

DEFAULT — See  Principal  and  Surety;  Statute  of  Frauds. 

DEFECTS — See  Mechanics'  Liens. 

DELIVERY — See  Contracts;   Sales. 

DEMURRER— See  JurisdicUon;   Pleading. 
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When  and  Upon  What  Condittons  They  May  Be  Read  by 
AdTene  Party.^Where  a  depoeitton  has  been  taken  by  one 
party  and  filed  in  the  cause,  his  adTersary  is  entitled  to  use 
It  is  evidence,  although  the  party  taking  it  refused  to  intro- 
duce it  in  his  own  behalf;  but  it  vould  be  error  to  permit  the 
reading  of  a  part  of  such  deposition  and  to  refuse  to  compel 
the  reading  of  the  whole  of  it,  if  the  reading  of  the  whole  be 
demanded  by  the  other  party.  Jonas  v^  South  Cot.  &  Cin. 
St  R.  Ca IW 

DESCENT  AND  DISTRIBUTION— See  Judgment- 
Persons  Entitled  and  Their  Respective  Shares— Pretermit- 
ted Child.— Where  there  is  a  general  devise  to  "the  children** 
of  testator  without  specifically  naming  them,  a  child  en  ventre 
sa  mere  at  the  death  of  the  testator,  although  posthumous,  is 
not  pretermitted.  All  the  children  are  included,  and  there- 
fore  none  are  pretermitted.  Lamar  v.  Crossby 92$ 

DESCRIPTION— See  Deeds. 

DETENTION— See  Damages. 

DEVISES— See  Wills. 

DISCRETION— See  Criminal  Law,  2;  Divorce;  Pleading. 

DISBaSSALr— See  AppeaL 

DIVISION — See  Land. 

DIVORCE— See  Husband  and  Wife— 

1.  From  Bed  and  Board — Grounds  For. — ^Where  a  divorce  a 
vinculo  is  sought  by  the  wife  on  the  ground  that  the  husband 
habitually  behaved  towards  her  for  not  less  than  six  months  in. 
such  a  cruel  and  inhuman  manner  as  to  indicate  a  settled 
aversion  to  her,  and  to  destroy  permanently  her  peace 
and  happiness,  although  the  evidence  may  not  show  any  act 
of  violence  committed  by  the  husband  upon  the  wife,  threats 
of  violence,  or  punishment  actually  infiicted  by  him  upon  her, 
if  it  conduces  to  prove  that  the  conduct  on  his  part  com- 
plained of  is  of  such  a  character  as  to  show  that  he  is  lacking 
in  affection  for  her,  and  so  ill4empered  toward  her  as  to 
manifest  a  total  disregard  of  the  marital  relation,  and  the 
unhappiness  thereby  caused  the  wife  would  equal  in  cruelty 
actual  punishment  inflicted  upon  her,  such  evidence  will  at 
least  authorize  the  granting  to  her  by  the  court  of  a  divorce 
from  bed  and  board.  Ramsey  v.  Ramsey 741 

2  Discretion  of  Court  as  to  Granting. — Section  2121,  Kentucky 
Statutes,  confers  upon  courts  of  equity  the  power  to  grant  a 
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diYorce  from  bed  and  board  for  any  of  the  causes  which  allow 
divorce^  or  for  such  other  cause  as  the  court.  In  its  discre- 
tion, may  deem  sufficient.  The  discretion  thus  allowed  the 
court  is  not  arbitrary  or  unlimited,  but  a  sound  discretion 
and  one  to  be  exercised  for  such  causes  as  may  be  deemed 
to  be  sufficient,  when  considered  with  a  just  and  reasonable 
regard  to  the  legal  rights  and  obligations  of  both  parties.  Id...  742 
3.  Alimony — ^When  Allowed — ^Amount  of. — If  entitled  to  a  divorce 
from  bed  and  board,  the  wife  is  likewise  entitled  to  alimony, 
and  where  it  is  made  to  appear  from  the  evidence  that  the 
husband's  earnings  as  a  locomotive  fireman  amount  to  not 
less  than  170.00  and  occasionally  as  much  as  1100.00  per 
month,  he  should  be  required  to  pay  the  wife  at  least  |25.00 
per  month  for  her  support,  and  $10.00  per  month,  in  addi- 
tion, for  the  support  of  their  infant  child,  two  years  of 
age.    Id. 742 

DOMICILE— See  Judgment,  18— 

1.  Residence. — Residence  indicates  permanency  of  pccupation, 
as  distinct  from  lodging,  or  boarding,  or  temporary  occupa- 
tion; it  does  not  include  as  much  as  domicile,  which  requires 
an  intention  combined  with  residence.  L.  &  N.  R.  Co.  v.  Mit- 
chell      264 

2.  Residence. — One  may  seek  a  place  for  the  purpose  of  pleas- 
ure, or  business,  or  of  health;  if  his  intent  be  to  remain,  it 
becomes  his  domicile;  if  his  intent  be  to  leave  as  soon  as 
his  purpose  is  accomplished,  it  is  his  residence.    Id 254 

3.  How  Changed — Insane  Person  Incapable  of  Changing  Domi- 
cile.— In  order  to  enable  one  to  change  his  legal  residence 
or  domicile  or  acquire  a  new  domicile,  there  must  be:  (1) 
Freedom  of  choice;  (2)  bodily  presence  in  the  chosen  local- 
ity; (3)  an  intention  to  remain  there  permanently.  An  in- 
sane person,  being  incapable  of  either  choice  or  intention,  can- 
not legally  change  his  domicile.  Sumrall's  Committee  v.  Com- 
monwealth     658 

4.  Of  insane  Person — ^Where  Located — Situs  of  Pi-operCy  of  for 
Taxation — ^Powers  of  Committee. — ^Where  an  insane  person, 
residing  in  this  State  until  he  became  insane,  was  sent  by 
his  father  to  an  asylum  in  another  State  for  care  and  treat- 
ment, and  there  kept  until  the  father's  death  two  years  later, 
following  which,  under  an  inquest  of  the  Boyle  County  Court, 
he  was  found  by  a  verdict  of  a  jury  and  judgment  of  the  court 
to  be  a  lunatic  and  a  committee  appointed  to  take  charge  of 
his  person  and  estate,  the  fact  that  the  committee  allowed 
him  to  remain  in  the  asylum  of  another  State  where  he  had 
previously  been  maintained  by  the  father,  did  not  have  the 
legal  effect  to  fix  the  lunatic's  domicile  in  such  other  State 
or  remove  it  from  Kentucky.    Such  domicile  continued  and 
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yet  remains  in  Boyle  County,  Kentucky,  where  the  committee 
must  statedly  make  settlements  of  the  estate  and  list  It  for 
taxation  and  pay  taxes  thereon.  The  committee  cannot  by  its 
mere  election  fix  the  lunatic's  legal  domicile  in  another  State. 
It  may  have  the  power  to  change  the  lunatic's  municipal 
domicile,  that  is,  from  one  place  to  another  within  this  State, 
but  it  is  without  power  to  change  his  national  or  quasi- 
national  domicile  by  removing  it  from  this  State  to  another 
State.    Id. . 658 

5.  Residence. — A  person  cannot  have  a  legal  residence  in  two 
states  or  countries,  although  he  may  have  an  actual  residence 
in  many  places  and  his  actual  residence  may  be  in  one  place 
and  his  legal  residence  in  another.  Baker  v.  Baker,  Eccles 
&Co 685 

€.  Residence — Intention — ^Acts  and  Conduct. — The  place  of  legal 
residence  is  fixed  both  by  intention  and  acts  and  conduct, 
and  when  it  is  difficult  to  reconcile  the  intention  with  the 
acts  and  conduct,  the  law  will,  from  the  facts  and  circum- 
stances, fix  the  legal  residence.  Id 685 

7.  Residence — Definition  of  Legal  Residence. — If  a  person  has  ac- 
tually removed  to  another  place  with  the  intention  of  re- 
maining there  for  an  indefinite  time  and  as  a  place  of  fixed 
domicile,  it  is  to  be  deemed  his  place  of  domicile,  notwith- 
standing he  may  entertain  a  "floating  Intention"  to  return 

at  some  future  period.    Id. 685 

8.  Residence — Intention — ^Acta  and  Conduct — When  there  is  a 
conflict  between  intention  and  acts  and  conduct,  the  acts  and 
conduct  will  control.    Id 685 

DRUNKENNESS — See  Argument  of  Counsel. 

BASEMENTS— 

1.  Obstruction — Evidence. — ^In  an  action  to  enforce  a  right  of 
passway  to  a  graveyard,  evidence  examined  and  held  to  sua-        ! 
tain  the  finding  of  the  chancellor  that  the  passway  was  ob- 
structed.  Damron  v.  Justice 101 

2.  Obstruction — ^Action  to  Enforce — Cost. — ^Whero  plaintiff  is 
compelled  to  bring  an  action  in  order  to  enforce  his  right  of 
passway  to  a  graveyard,  he  is  entitled  to  recover  of  defend- 
ants the  cost  of  the  action,  including  the  cost  of  laying  off 
the  half-acre  of  groimd  including  the  graveyard,  and  estab- 
lishing a  route  thereto.  Id 101 

3.  Passway — Gates — ^Erection,  Maintenance,  Closing  and  Fasten- 
ing— Duties  of  Owner  of  Passway  and  Owner  of  Servient  Es- 
tate.— ^Where  a  deed  reserving  a  passway  to  a  graveyard  con- 
tains no  stipulation  to  the  contrary,  it  is  not  error  to  Impose  on 
the  owner  of  a  passway  the  duty  of  erecting,  maintaining,  clos- 
ing and  fastening  the  gate  leading  from  the  public  road  to  the 
passway.    Id 101 
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4.  Fassway— Consideration. — ^Where  the  trustees  of  a  churdi 
are  granted  the  use  of  a  passway  to  the  public  road  in  con- 
sideration of  the  construction  of  a  road  over  such  passway, 
and  continue  to  use  the  passway  for  a  period  of  fifteen  years 
as  a  matter  of  right,  they  acquire  an  indefeasible  right  to 
the  passway  as  it  existed  during  that  time  and  may  enjoin  its 
obstruction.  Oak  Grove  Missionary  Baptist  Church,  ftc.  t. 
Rice 626 

6.  Obstruction — ^Eyidence. — ^In  an  action  by  plaintiffs  to  enjoin 
the  obstruction  of  a  passway,  by  the  erection  of  gates  there- 
on by  the  owner  of  the  land,  evidence  examined,  and  held 
that  such  gates  were  not  reasonably  necessary  for  the  protec- 
tion of  defendant's  land,  and  were  an  obstruction  to  the  pass- 
way.     Id. 626 

EDUCATION— See  Schools  and  School  Districts. 

EJECTMENT— See  Tenancy  in  Common— 

1.  Possession — ^Title. — ^Under  the  Code,  it  is  sufficient  in  a  suit 
in  ejectment  for  the  plaintiffs  to  allege  that  they  are  the 
owners  and  entitled  to  possession  of  the  land  described.  It 
is  not  necessary  to  allege  and  show  how  title  was  derived. 
This  should  come  in  the  evidence  to  support  the  allegation 

of  ownership.  War  Fork  Land  Co.  v.  Spivey,  etc 60t 

2.  Adverse  Possession. — In  a  suit  in  ejectment  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  own  title  and  not 
the  weakness  of  his  adversary's,  but  when  the  defendant 
admits  that  the  title  was  once  in  plaintiff,  the  burden  shifts, 
and  it  is  then  upon  him  to  show  that  the  plaintiff  has  been 
divested  of  title  by  subsequent  conveyance  or  by  adverse 
possession.    Id. 609 

3.  Title. — ^When  the  plaintiff  in  ejectment  shows  a  title  prima 
facie  valid,  it  then  devolves  upon  the  defendant  to  show  a  su- 
perior adverse  title.    Id 600 

ELECTION— See  WUls. 

ELECTIONS — See  Appeal;;  Intoxicating  Liquors;  Municipal  Cor- 
porations; Schools  and  School  Districts — 

1.  Where  the  election  officers  failed  to  perform  their  clerical 
statutory  duty  of  detaching  and  destroying  the  unused  bal- 
lots, but  returned  them  to  the  clerk,  their  action  constituted 
a  mere  irregularity,  which  did  not  invalidate  the  election. 
Barry  v.  Town  of  New  Haven 01 

2.  Schools — Qualification  of  Women  Voters— Ability  to  Read  and 
Write. — ^In  order  to  comply  with  the  statute  allowing  women 
to  vote  in  school  elections,  and  providing  that  they  shall  be 
able  to  read  and  write,  it  is  sufficient  if  the  voter  can  read 
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in  a  reasonably  intelligible  manner  sentences  composed  of 
words  in  common  use,  and  of  average  difficulty,  though  each 
and  every  word  may  not  always  be  accurately  pronounced;  on 
the  other  hand,  one  is  able  to  write  who,  by  the  use  of  alpha- 
betical signs,  can  express  in  a  fairly  legible  way  words  in 
common  use  and  of  average  difficulty,  though  each  and  every 
word  may  not  be  accurately  spelled.  Justice  v.  Meade 421 

3.  Contest— Evidence — Tie. — In  a  contest  over  an  election  for 
school  trustee,  evidence  examined,  and  held  that  each  party 
received  the  same  number  of  votes.  Id 421 

4.  Submission  of  Question  to  Voters — Compliance  With  Statutes. 
— In  the  submission  of  public  questions  to  the  voters,  a  sub- 
stantial compliance  with  the  statute  as  to  the  manner  and  form 
of  submission  is  sufficient;  but  where  the  submission  is  in 
such  ambiguous  and  unintelligible  form  as  to  be  confusing  to 
the  elector,  or  as  to  make  it  uncertain  how  he  shall  mark  his 
ballot  so  as  to  register  his  intention,  the  election  will  be 
held  invalid.  Armstrong  v.  Fiscal  Court  of  Carter  County 564 

5.  Purpose  of  Holding  Elections. — The  purpose  of  holding  elec- 
tions is  to  ascertain  the  public  will,  and  neither  the  courts 
nor  the  election  authorities  are  authorized  to  arbitrarily  as- 
sume that  the  voters  meant  something  which  cannot  be 
fairly  ascertained  from  the  ballots  themselves.  Id 564 

€.  Ambiguity. — ^The  question:  "Are  you  for  or  against  voting 
bonds  on  the  county  of  Carter,  State  of  Kentucky,  for  the 
purpose  of  building  roads  and  bridges  to  the  amount  of  one 
hundred  and  fifty  thousand  ($150,000)  dollars  in  Carter 
County?"  is  in  such  ambiguous  form  as  that  the  electors 
might  well  have  differed  as  to  the  manner  of  marking  their 
ballots  so  as  to  register  their  several  intentions;  therefore 
the  will  of  the  voters  could  not  well  be  ascertained  under 
suck  a  submission.  Id 564 

EMPLOYE— See  Employers'  Liability  Act. 

EMPLOYBRS'  LIABILITY  ACT— See  Master  and  Servants 

1.  Employe  Defined. — Under  the  Federal  Employers'  Liability 
Act  an  employe  who  is  engaged  in  interstate  commerce  while 
actually  employed  at  his  work  will  be  treated  as  in  the  course 
of  his  empl03rment  when  he  is  going  to  or  from  his  work  on 
the  premises  of  the  employer  in  a  car  appointed  by  his  em- 
ployer for  the  purpose  of  canylng  him  to  or  from  his  work, 
or  while  he  is  walking  to  or  from  his  work  on  the  premises 
of  the  employer  and  along  the  way  set  apart  by  the  employer 
as  a  means  of  ingress  and  egress.  L.  ft  N.  R.  Co.  v.  Walker's 
Admr. 209 

2.  Liability  for  Negligence  of  Employe  Not  Engaged  in  Inter- 
state Commerce. — ^To  entitle    an  employe   engaged  in  inter- 
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state  commerce  to  recover  damages  for  injuries  sustained 
in  such  commerce,  it  is  not  necessary  that  the  injuries  should 
have  been  caused  by  the  negligence  of  another  employe  en- 
gaged in  interstate  commerce.  It  will  be  sufficient  if  the 
negligent  party  was  an  employe  of  the  company.  Id. 210 

3.  Action  Under— Widow  Only  Dependent — Entitled  to  Entire 
Amount  Recovered. — ^In  an  action  brought  by  the  personal 
representative,  under  the  "Employers'  Liability  Act,"  to  re- 
cover damages  of  a  railroad  company  for  the  death  of  an 
employe,  caused  by  the  negligence  of  the  railroad  company,  if 
the  widow  of  the  decedent  is  the  only  depend^it  beneficiary 
under  the  act,  she  will  be  entitled  to  take  all  the  damages 
that  may  be  recovered.  C.  &  O.  R.  Co.  v.  Dwyer's  Admz. «.  427 

i.  Measure  of  Damages — Instruction  With  Respect  to. — The  dam- 
ages recoverable  under  the  "Employers'  Liability  Act"  by  or 
for  a  deceased  employe's  widow  as  sole'  beneficiary,  is  such 
a  sum  as  will  fairly  and  reasonably  compensate  her  for  the 
pecuniary  loss,  if  any,  sustained  by  her  on  account  of  his 
death;  and  an  instruction  which,  as  in  this  case,  so  told  the 
jury,  and  also  told  them  that,  in  fixing  the  amount,  they  were 
authorized  to  take  into  consideration  the  decedent's  age, 
habits,  business  ability,  earning  capacity  and  the  probable 
duration  of  his  life,  as  well  as  the  pecuniary  loss,  if  any,  the 
widow  sustained  by  being  deprived  of  such  support  and  main- 
tenance, if  any,  as  the  evidence  may  have  shown  she  would 
have  derived  from  the  decedent,  had  he  lived;  but  that  the 
damages  allowed  should  be  confined  to  the  period  of  the 
widow's  dependency,  and  not  exceed  the  aggregate  sum  of  the 
decedent's  probable  earnings  during  his  expectancy  of  life, 
nor  more  than  the  sum  sued  for  in  the  petition,  properly  ad- 
vised them  of  the  law  as  to  the  measure  of  damages  in  the 
meaning  of  the  act.  Id 427 

EQUITABLE  ASSIGNMENTS— See  Assignments. 

ESTOPPEL — See  Contracts;  Liens. 

EVIDENCE — See  Appeal;  Burglary;  Criminal  Law;  Contempt; 
Contracts;  Damages;  Depositions;  Easements;  Homicide; 
Land;  New  Trial;  Master  and  Servant;  Mechanics'  Liens; 
Pleading;  Principal  and  Agent;  Public  Service  Corporations; 
Railroads;  Title;  Wills- 

1.  Weight  of  for  Jury — ^Answers  of  Witness  Not  Conclusive. — 
The  jury  are  not  bound  to  accept  as  true  the  direct  answers  <^ 
a  witness  to  one  or  more  questions,  but  may,  upon  the  whole 
of  his  evidence,  disregard  his  "yes  and  no"  answers,  and,  upon 
the  facts  and  circumstances  disclosed  by  his  evidence,  find  a 
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Yerdict  contrary  to  his  express  declarations.    Rosenberg  t. 

2.  Spontaneous  Exclamations — ^Res  Gestae — ^Time  of  Utterance. 
— Deceased  was  engaged  in  a  fight  at  a  ball  game.  Def^idant 
approached  and  struck  him  with  a  baseball  bat,  fracturing  his 
skull.  Deceased  was  rendered  immediately  unconscious.  He 
was  carried  a  few  feet  away,  and  Immediately  on  regaining 
consciousness,  asked  *'Who  hit  me?"  Held,  that  the  exclama- 
tion was  as  much  a  part  of  the  occurrence  or  transaction  as 
if  it  had  been  made  the  very  moment  after  he  was  struck, 
and  was  therefore  properly  admitted  In  evidence  as  a  part  of 
the  res  gestae.    Deacon  y.  Commonwealth ....  188 

3.  Statement  of  Fact. — On  a  trial  for  homicide,  the  question 
whether  or  not  the  deceased  saw  the  defendant  at  the  time 
he  was  struck,  called  for  a  statement  of  fact,  and  not  a  mere 
opinion  or  conclusion  on  the  part  of  the  witnesses.  Id 189 

4.  Homicide — Character  of  Deceased. — On  a  trial  for  homicide, 
where  the  bad  reputation  of  the  deceased  for  peace  and  quiet 
was  established  by  uncontroverted  evidence  of  two  witnesses, 
it  was  not  prejudicial  error  to  refuse  evidence  tending  to  es- 
tablish his  bad  reputation  for  peace  and  quiet  eight  or  ten 
years  before  the  homicide.  Id 189 

5.  Paper  Releasing  Claim  for  Damages — Mistake  in  Execution  of 
— Instructions. — ^Where  a  person  who  was  injured  by  the  al- 
leged negligence  of  two  parties  received  from  one  of  them 
after  suit  was  brought  a  certain  sum  in  settlement  of  his 
cliam  for  damages  and  executed  a  writing  to  this  effect,  the 
writing,  unexplained,  would  be  a  bar  to  the  prosecution  of 
the  action,  but  where  it  appeared  from  the  evidence  that  it 
was  the  intention  of  all  parties  that  the  paper  was  only  to 
release  the  one  to  whom  It  was  given,  the  court  properly  in- 
structed the  Jury  that  they  should  find  for  the  other  defend- 
ant unless  they  believe  that  the  paper  was  only  intended  to 
be  a  release  as  to  the  one  to  whom  it  was  given.  Lawrence  v. 
Board  of  Councilmen  of  the  City  of  Frankfort 528 

6.  Damages — ^Action  for  Assault  Upon  Female — ^Verdict — ^In  an 
action  for  assault  upon  a  female  with  intent  to  have  carnal 
knowledge  of  her,  the  evidence  is  examined  and  held  suffi- 
cient to  support  the  verdict.  Bagwell  v.  Copeland,  &c 620 

7.  Witnesses. — ^Where  the  defendant  had  in  his  evidence  attacked 
the  moral  character  of  the  plaintiff,  and  in  rebuttal  the  plain- 
tiff's attorney  announced  that  he  had  some  character  witnesses 
to  introduce  and  the  court  said,  "let  them  be  considered  in- 
troduced,'* the  defendant  cannot  complain  of  being  deprived 
of  the  right  to  cross-examine  such  witnesses  when  the  record 
fails  to  show  that  they  were  ever  in  fact  introduced,  or  that 
any  statement  as  to  what  their  evidence  would  be  was  sub- 
mitted to  the  Jury.  Id ^ 620 
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8.  Mercantile  Booka — ^When  Incompetmit. — In  an  action  to  re- 
cover damages  of  a  street  railway  company  for  injuries  re- 
ceiyed  by  the  plaintiff  in  attempting  to  board  one  of  its  cars, 
the  driver  of  an  ice  cream  wagon,  who  testified  as  to  the 
accident  as  a  witness  for  the  defendant,  cannot  be  contra- 
dicted or  his  evidence  impeached  by  the  books  of  the  ice 
cream  manufactory  tor  which  he  was  driving,  which  were  in- 
troduced for  the  purpose  of  showing  that  they  contained  no 
orders  for  ice  cream  requiring  its  delivery  by  the  witness  at 
or  west  of  the  place  of  the  accident  on  the  morning  of  its 
occurrence.   Louisville  Railway  Co.  v.  Kritzky 652  i 

••     Reasons  for  Exclusion  of  Such  Evidence. — ^The  introduction  of  ' 

the  books  in  the  manner  and  for  the  purpose  indicated  was 
inadmissible  because:  (1)  They  were  not  shown  to  have  been 
properly  kept;  (2)  Mercantile  books  can  only  be  admitted  as 
affirmative  evidence  and  are  never  admissible  to  establish  a 
negative  proposition.   Id €&2 

flXCEPTIONS— See  Deeds. 

9XCESSIVE  DAMAGES— See  Damages. 

EXCLUSION— See  Evidence,  8,  9. 

EXECUTION— 

Sale — Levy — Indorsement — The  failure  to  endorse  the  levy 
upon  the  execution,  or  any  paper  thereto  attached,  invalidates 
the  execution  sale.   Leath  v.  Deweese 227 

mXECUTORS  AND  ADMINISTRATORS— See  Limitation  of  Ac- 
tions— 

Appointment  Qualification  and  Tenure — ^Removal. — ^An  admin- 
istrator properly  appointed  may  not  be  removed  without 
cause.  Oscar  Davis'  Admr.  v.  Ruth  Davis 216 

EXEMPLARY  DAMAGES— See  Master  and  Servant,  16. 

EXPENDITURES— See  Schools  and  School  Districts,  10. 

EXTRA-TERRITORIAL— See  Judgment,  16. 

FALSE  PRETENSES— 

1.  Indictment  for— When  Defective.— An  indictment  for  obtaining 
money  by  false  pretenses,  which  charges  the  defendant  with 
inducing  the  prosecutrix  to  buy  of  him  a  picture  and  picture 
frame,  at  a  price  not  greater  than  its  actual  value,  by  falsely 
representing  to  her  that  a  person  or  company,  unnamed, 
whom  he  represented,  would  at  some  time  in  the  future,  not 
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indicated,  give  her  a  Singer  sewing  machine,  does  not  state 
an  offense  under  the  statute;  hence,  a  demurrer  to  such  indict- 
ment was  properly  sustained.  Commonwealth  ▼.  Tidwell 114 

2.  When  Not  a  False  Pretense. — ^A  false  promise  to  do  something 
resting  upon  an  event  to  happen  in  the  future,  is  not  within 
the  statute  denouncing  false  pretenses,  unless  it  is  coupled 
with  a  false  statement  or  representation  as  to  a  past  or  exist- 
ing fact  or  facts,  which  induces  another  to  rely  upon  the  false 
promise,  and  by  reason  thereof,  be  defrauded  and  deprived  of 
his  money  or  property.   Id 114 

FALSE  SWEARING— See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT— See  Employers'  Li- 
ability Act;  Master  and  Servant,  10;  Railroads,  11;  Trial,  16. 

FIDUCIARY  RELATIONS— See  Bonds. 

FINDINGS — See  Appeal;  Contracts,  12. 

FIRES — See  Landlord  and  Tenant;  Railroads. 

FISCAL  COURTS— 

1.  Power  to  Control  Property  of  the  County — Conflict  of  Author- 
ity With  Jailer.— Under  Section  1840  of  the  Kentucky  Stat- 
utes, the  fiscal  court  has  Jurisdiction  to  regulate  and  control 
the  fiscal  affairs  and  property  of  the  county,  and  when  it 
leases  property  of  the  county  that  is  not  needed  for  public 
business  or  purposes  to  private  persons,  the  jailer  of  the 
county  cannot,  by  an  action  in  ejectment,  dispossess  the  les- 
sees without  the  consent  of  the  fiscal  court  The  authority  of 
the  fiscal  court  in  the  conduct  of  the  business  of  the  county 
is  superior  to  that  of  the  jailer,  except  in  cases  in  which  the 
jailer  is  by  statute  given  paramount  authority.  Bath  County 

T.  Denton 47 

2.  Order  of  Fiscal  Court — ^An  order  of  a  fiscal  court  which  was 
never  read  publicly  by  the  derk,  nor  signed  by  the  county  or 
presiding  judge,  with  the   approval   of  the  justices  present, 

is  not  a  valid  order  for  any  purpose.  Fox  v.  Lantrip 179 

FORCIBLE  ENTRY  AND  DETAINER— 

1.  Possession — ^Title. — ^A  proceeding  of  forcible  entry  Involves 
only  the  possession  of  land;  the  title  thereto  is  not  invtdved 

in  any  way.  Holman,  et  al.  v.  Parsons 454 

2.  One  who  enters  upon  land  In  the  actual  possession  of  an- 
other, without  his  consent,  may  be  removed  by  a  writ  of 
fcH'cible  entry  and  detainer  though  the  right  of  entry  vras  in 
him,  and  an  action  Instituted  by  him  involving  the  title  and 
right  of  possession  was  pending.  Id. 464 
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3.  Evidence — Possession. — In  a  forcible  entry  proceeding  the 
plaintiff  having  the  paper  title  may  put  his  deed  in  evidence 
to  show  the  extent  of  his  possession.  Id 454 

FOREIGN  CORPORATIONS— See  Corporations. 

FOREIGN  JUDGMENT— See  Judgment. 

FRATERNAL  INSURANCE— See  Insurance. 

FRAUD — See  Contracts;  Fraudulent  Conveyances;  Insurance,  11, 
13;  Partnership;  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES— 

1.  Transfers  and  Transactions  Invalid.— A  conveyance  without 
consideration  is  void  as  to  existing  liabilities,  but  not  as  to 
debts  subsequently  created.  Pace's  Trustee  v.  Pace,  et  al 457 

2.  Remedies  of  Creditors  and  Purchasers — Persons  Entitled  to 
Assert  Invalidity. — Only  persons  who  are  prejudiced  by  a 
conveyance  alleged  to  be  fraudulent  may  call  its  validity  into 
question;  and  the  party  claiming  under  such  conveyance  may 
impeach  the  claim  of  the  attacking  creditor  and  interpose  any 
defense,  including  a  plea  of  the  statute  of  limitations,  which 
the  grantor  himself  might  have  invoked  in  a  direct  action 
upon  the  claim;  the  effect  of  such  defenses  when  interposed 
by  the  grantee  being  to  deny  prejudice  to  the  attacking  credi- 
tor resulting  from  the  conveyance  sought  to  be  invalidated. 

Id 457 

3.  Conveyance  by  Husband  to  Wife — Question  of  Fraud. — The 
question  whether  a  voluntary  conveyance  from  a  husband  to 
his  wife  is  fraudulent,  is  not  to  be  determined  from  the  mere 
fact  that  the  husband  was  indebted  at  the  time,  but  from  all 
the  circumstances  of  the  case;  and  if  the  circumstances  do 
not  establish  fraud,  the  conveyance  is  deemed  to  be  above 
exception.  Goff,  &c.  v.  Daniels 616 

4.  As  to  subsequent  creditors  a  conveyance  is  not  fraudulent 
merely  because  it  is  voluntary.  Id 616 

GRADED  SCHOOLS— See  Schools  and  School  Districts. 

GROUNDS— See  Argument  of  Counsel;  Contracts,  1;  Criminal 
Law,  2;   Divorce;   New  Trial,  3. 

GUARDIAN  AND  WARD— 

Appointment — Qualification  and  Tenure — Removal. — A  guar- 
dian may  be  removed  when  evidently  unsuited  for  the  duties 
of  the  position.   Davis  v.  Davis 316 

HIGHWAYS— See  Municipal  Corporations,  15. 
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HOMICIDE— See  Criminal  Law;   Evidence—  Page 

Evidence — Self  Defense — Instructions. — On  a  trial  for  murder 
where  the  evidence  tends  to  show  that  throughout  the  diffi- 
culty others  were  acting  in  concert  with  the  deceased,  an 
instruction  on  self  defense  should  embrace  the  idea  that  if 
the  defendant  believed  and  had  reasonable  grounds  to  believe 
that  he  was  then  and  there  in  danger  of  death  or  the  inflic- 
tion of  great  bodily  harm  either  at  the  hands  of  the  decedent 
or  of  such  others  acting  in  concert  with  him,  and  that  it  was 
necessary  or  believed  by  him  to  be  necessary  in  the  exercise 
of  a  reasonable  judgment  to  shoot  the  decedent  to  avert  such 
danger,  real  or  apparent,  he  was  entitled  to  an  acquittal.  Hall 
V.  Commonwealth  439 

HORSES— See  Animals. 

HOUSE  BREAKING— See  Burglary;  Indictment 

HUSBAND  AND  WIFE — See  Adverse  Possession;  Deeds;  Divorce; 
Fraudulent  Conveyances;  Wills — 

1.  Divorce — Alimony. — ^A  married  woman  who  is  a  non-resident 
of  this  State,  and  who,  in  a  suit  by  her  husband,  in  a  court 
of  this  State  for  divorce,  is  simimoned  by  constructive  pro- 
cess, may  at  any  time  within  five  y;ears  from  the  rendition 
of  the  judgment,  enter  her  appearance  and  file  an  answer  and 
counter  claim,  and  although  she  may  not  interfere  with  the 
judgment  granting  the  divorce,  she  may,  by  showing  that 
the  husband  ought  not  to  have  been  granted  a  divorce,  obtain 
a  judgment  for  alimony  against  him,  and  have  any  other  prop- 
erty rights,  which  she  may  have,  determined.  Hughes  v. 
Hughes  505 

2.  Divorce. — The  wife's  rights  under  a  trust  deed  executed  to  a 
third  party  for  the  use  and  benefit  of  the  husband  and  family, 
terminates  with  divorce,  and  it  is  the  duty  of  the  court  to 
modify  or  set  aside  a  former  order  granting  her  a  portion  of 
the  rents  and  profits  arising  therefrom,  where  the  court  re- 
served in  such  order  the  right  to  change  or  modify  the  same. 
Woodford  v.  Woodford  642 

3.  Conveyance  by  Husband  to  Wife — ^When  Court  of  Equity  Will 
Approve. — If  a  court  of  equity  would  have  required  a  hus- 
band to  convey  to  his  wife  land  which  was  bought  with  her 
money  and  conveyed  to  him  by  mistake,  it  will  approve  a 
conveyance  of  said  land  which  he  voluntarily  made  to  his 
wife.    Goff  V.  Daniels  616 

roENTIFICATION — See  Taxation. 

IMPEACHMENT— See  Evidence. 

IMPROVEMENTS— See  Municipal  Corporations. 
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INCOMPETENCY— See  Evidence;  New  Trial.  Page 

INDEBTEDNESS — See  Municipal  Corporations. 

INDECENCY— See  Nuisance. 

INDEMNITY— See  Mortgages. 

INDICTMENT— See  Criminal  Law;  False  Pretenses;  Prejury— 

1.  Indictment  Under  Section  1164,  Kentucky  Statutes. — ^An  In- 
dictment under  Section  1164  of  the  Kentucky  Statutes*  which 
charges  in  both  the  accusatory  and  in  the  descriptive  por- 
tions of  the  indictment*  that  the  accused  "feloniously  broke  and 
entered  a  store-house  and  did  feloniously  take  and  steal  there- 
from articles  of  value,  the  property  of  another  person/'  does 
not  charge  but  one  offense,  and  is  not  vitiated  for  duplicity. 
Drury  v.  Commonwealth  123 

2.  An  indictment  which,  in  the  accusatory  part  of  it,  charged 
the  accused  with  the  offense  of  feloniously  breaking  and 
entering  into  a  house  of  another  with  intent  to  steal  there- 
from, and  in  the  descriptive  portion  of  the  indictment  alleged 
that  the  offense  was  committeed  by  feloniously  breaking  and 
entering  into  a  retail  liquor  house,  wherein  a  saloon  was  om- 
ducted,  with  felonious  intent  to  steal  therefrom  articles  of 
value,  is  an  indictment  for  violation  of  Section  1164  of  the 
Kentucky  Statutes,  and  is  sufficient  upon  demurrer,  being  cer- 
tain as  to  the  offense  charged.    Id ~ 123 

S.  To  Determine  Certainty  of  Offense  Charged. — In  determining 
whether  an  indictment  for  a  statutory  offense  is  direct  and 
certain  as  to  the  offense  charged,  the  court  will  look  to  the 
entire  indictment     Id.  lat 

INDORSEMENT — See  Execution. 

INJUNCTION— See  Landlord  and  Tenant 

INSANE  PERSONS— See  Domicile. 

INSOLVENCY— See  Partnership. 

INSPECTION— See  Contracts;  Railroads,  12. 

INSTRUCTIONS— See  Appeal;  Burglary;  Champerty  and  Main- 
tenance; Criminal  Law;  Damages;  Evidence;  Insurance;  Per- 
jury; Railroads;  Sales;  Self  Defense;  Wills — 

The  mere  circumstance  that  an  instruction,  although  a  proper 
one,  was  not  given  on  the  first  trial,  and,  therefore,  not  ocm- 
sidered  and  approved  by  this  court  on  appeal,  does  not  of 
itself  preclude  the  giving  of  it  on  a  second  trial.  Andoniqae 
V.  Carmen 154 
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INSURABLE  INTEREST— See  Insurance.  Page 

INSURANCE— 

Accident  and  health  Insurance — 

1.  Accident — Suicide  Clause — ^Pleading — ^Necessary  Allegations. 
— ^In  an  action  to  recover  for  the  death  of  the  Insured  on  an 
accident  Insurance  policy  providing  "suicide,  sane  or  Insane, 
la  not  covered/'  it  Is  not  necessary  to  allege  that  the  Insured 
did  not  commit  suicide.  Philadelphia  Life  Ins.  Co.  v.  Fam- 
sley's  Admr. 27 

2.  Accident — Cause  of  Death — ^Pleading — ^Necessary  Allegations. 
— ^In  an  action  to  recover  for  the  death  of  the  insured  on  an 
accident  policy  providing  indemnity  for  loss  of  life  "resulting 
directly  and  Independently  of  all  other  causes,  from  bodily 
Injuries  effected  through  external,  violent  and  accidental 
means/'  a  petition  which  alleges  that  the  decedent  did  meet 
an  accidental  death  effected  through  external,  violent  and 
accidental  means,  and  that  decedent  "while  crossing  a  gang 
plank  lying  between  a  barge  and  steamboat,  both  vessels 
lying  in  the  Mississippi  river  near  Cairo,  Illinois,  accidentally 
slipped  ftom  the  plank  across  which  he  was  walking  and  fell 
into  the  Mississippi  river  between  the  boat  and  barge  and 
was  drowned,"  and  thus  describes  the  precise  circumstances 
and  cause  of  the  decedent's  death,  is  sufficient  to  negative 
the  idea  that  other  causes  than  those  specified  contributed  to 
the  decedents  death,  and  therefore  to  dispense  with  the 
necessity  of  alleging  that  his  death  resulted  directly  and 
independently  of  all  other  causes,  from  bodily  injuries,  etc.  Id.    27 

Insvranoe  on  persons — 

8.  Action  to  Set  Aside  Writing  Expressing  Willingness  to  Cancel 
Contract  of — ^Fraud. — ^A  writing  signed  by  insured  expressing 
a  wUllngness  to  have  a  contract  of  Insurance  canceled  does 
not  amount  to  an  agreement  to  cancel,  and  the  evidence 
showing  it  was  procured  by  the  fraud  and  misrepresentation  of 
an  agent  of  the  company  by  which  the  insured  who  was  sick 
and  in  a  weakened  condition,  was  overreached,  the  writing 
was  properly  set  aside.  Independent  Life  Ins.  Co.  v.  Evans. 160 

4.  Insurable  Interest — ^What  Constitutes  Interest  in  Human  Life. 
— ^The  relationship  of  uncle  and  nephew  or  niece  is  not  of 
itself  sufTlclent  to  constitute  an  Insurable  Interest  upon  the 
part  of  either  in  the  life  of  the  other  where  there  is  no  rea- 
sonable ground  or  expectation  of  support  to  be  furnished  by 
the  assured  to  the  other.  Equitable  Life  Assurance  v.  O'Con- 
nor's Admr. 262 

6,  Insurable  Interest — ^Wagering  Policies  in  GeneraL— i-Where 
the  assignment  of  a  policy  of  insurance  was  contemplated  at 
the  time  it  was  procured  to  be  issued,  the  first  and  all  sub- 
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sequent  premiums  to  be  paid  by  the  assignee,  and  he  to  re- 
ceive the  proceeds  of  the  policy,  and  the  assignee  lacks  in- 
surable interest  in  the  life  of  the  insured,  the  assignment  is 
▼old,  barring  recovery  by  the  assignee  from  the  insurer  and 
the  policy  itself  is  void,  preventing  a  recovery  by  the  p^*- 
sonal  representative  of  the  insured,  from  the  insurer.  Such 
an  arrangement  is  a  mere  colorable  evasion  of  the  prohibition 
against  wagering  contracts,  violative  of  a  sound  public  policy, 
and  unenforceable  in  the  courts.    Id 263 

6.  Right  of  Foreign  Assessment  Association  to  do  Business  in 
This  State. — When  a  foreign  assessment  association  has  fully 
complied  with  the  requirements  of  Section  680  of  the  Kentucky 
Statutes,  and  is  in  a  sound  condition,  and  there  is  nothing 
in  its  charter  or  by-laws  or  method  of  doing  business  that  is 
obnoxious  to  the  laws  of  this  State,  the  Commissioner  of  Insur- 
ance is  not  authorized  to  refuse  it  a  certificate  to  do  business 
in  this  State.  National  Benefit  Association  v.  Clay,  Insurance 
Commissioner —  409 

7.  Powers  of  Commissioner. — Under  Sections  752  and  753  of  the 
Kentucky  Statutes  the  Commissioner  of  Insurance  has  ample 
power  to  protect  the  people  of  the  State  against  foreign  com- 
panies that  are  not  in  a  sound  condition  or  that  fail  or  refuse 
to  comply  with  the  laws  of  this  State,  and  when  a  foreign  cor- 
poration is  admitted  to  do  business  in  this  State  this  privi- 
lege does  not  in  any  manner  interfere  with  the  right  of  the 
commissioner  to  compel  it  to  do  business  in  conformity  with 
the  laws  of  this  State,  and  the  provisions  of  its  charter  and 
by-laws,  or  to  at  any  time  exclude  it  from  the  State  if  it  is 
doing  business  in  violation  of  our  law  or  in  a  manner  not  au- 
thorized by  its  charter  or  by-laws  or  if  its  affairs  for  any 
reason  become  in  an  unsound  condition.    Id 409 

8.  Fraternal  Association — Death  Benefit  to  Member  of — ^When 
Association  Not  Liable  For. — Where  the  constitution  of  a  fra- 
ternal association  provides  that  1^  a  member  holding  a  cer^ 
tificate  of  insurance  therein  becomes  suspended  for  non-pay- 
ment of  an  assessment,  and  is  not,  prior  to  his  death,  while 
in  good  health  and  within  three  months  after  the  assessment 
became  due,  reinstated  to  membership  in  the  order  by  the  pay- 
ment of  such  assessment  and  all  arrearages  then  owing  by 
him,  such  payment  to  be  accompanied  by  a  writing  signed  by 
himself  and  witnessed,  stating  that  he  is  in  good  health,  the 
insurance  association,  upon  the  insured's  death,  will  not,  in  the 
absence  of  a  compliance  by  the  latter  with  the  above  pro- 
vision of  the  constitution,  be  liable  at  the  suit  of  the  bene- 
ficiary named  in  the  certificate  of  insurance  for  the  amount 
thereof;  and  the  fact  that  the  insured  before  his  death  and 
within  the  three  months  indicated,  sent  to  the  clerk  of  the 
local  camp,  of  which  he  was  a  member,  the  money  to  pay  the 
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assessment,  for  the  non-payment  of  which  he  had  been  bub- 
pended,  and  all  arrearages  owing  by  him,  even  if  it  be  con- 
ceded that  the  sending  of  the  accompanying  written  statement 
as  to  his  health  was  not  essential,  did  not  have  the  eftect  to 
reinstate  him  to  membership  or  entitle  the  beneficiary  to  the 
Insurance,  if  he  was  at  the  time  not  in  good  health.  Howton, 
by  etc.  V.  Sovereign  Camp  W.  O.  W 432 

9.  Instructions — When  Not  Prejudicial  to  Appellant  Cannot  Give 
Ground  for  Reversal. — ^As  the  instructions  given  in  this  case 
ignored  the  provision  of  the  association's  constitution  requiring 
the  furnishing  by  the  insured  of  the  attested  written  state- 
ment as  to  his  being  in  good  health  in  order  to  secure  his  re- 
instatement to  membership,  and  advised  the  Jury  that  the 
question  whether  the  pajonent  by  the  insured  of  the  assess- 
ment and  arrearages  owing  by  him  had  the  effect  to  rein- 
state him,  depended  upon  whether  he  was  at  the  time  of 
such  payment  in  good  health,  were  more  prejudicial  to  the 
association  than  to  the  appellants  and  probably  more  favor- 
able to  the  latter  than  they  deserved,  their  complaint  of  them 

is  without  merit    Id.  483 

Insurance  on  property — 

10.  Assignment  or  Other  Transfer  of  Policy — ^Effect  of. — ^The  as- 
signment of  a  policy  of  fire  insurance  by  consent  of  the  In- 
surer creates  a  new  and  independent  contract  equivalent  to 
the  original  issual  of  a  policy  by  the  insurer  direct  to  the 
assignee.  Niagara  Fire  Insurance  Co.  v.  Layne... 666 

11.  Avoidance  for  Misrepresentation — Grounds  in  General — Statu- 
tory Provisions — Effect  of  Misrepresentations. — Where  one  ap- 
plying for  insurance  makes  answer  to  inquiries  or  makes  state- 
ments voluntarily,  if  the  fact  be  material  and  the  answer  or 
statements  untrue.  Section  639  Kentucky  Statutes  applies,  and 
this  court  has  consistently  held  that  the  policy  is  avoided 
whether  the  applicant  knew  the  answer  or  statement  to  be 
untrue  or  not  and  regardless  of  any  fraudulent  intent  on  the 
part  of  the  insured.  But  where  no  inquiry  is  made  and  an- 
swered concerning  encumbrances  and  no  voluntary  state- 
ment in  regard  thereto  is  made  by  the  applicant,  an  avoid- 
ance of  the  policy  will  not  be  declared  unless  the  insured 
has  fraudulently  failed  to  disclose  the  fact  of  an  encumbrance 
material  to  the  risk  assumed  by  the  company.    Id 666 

12.  Avoidance  for  Misrepresentation — Grounds  in  General — ^Fraud- 
ulent Concealment — E^ilure  to  disclose'  the  existence  of  a 
lien  material  to  the  risk  is  fraudulent  when  the  insured  haa 
knowledge  of  the  encumbrance  and  the  facts  are  such  that 
an  ordinarily  prudent  person  would  have  known  that  the 
existence  of  the  lien  was  material  to  the  risk.  Id 666 
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13.  Avoidance  for  Misrepresentation — Grounds  in  General — Ma- 
teriality.— ^An  encumbrance  (or  other  fact)  is  material  to  the 
risk  when,  with  a  knowledge  of  the  truth,  an  insurer  acting 
in  accordance  with  the  usual  practice  or  custom  among  in- 
surance companies  would  not  have  issued  the  policy.  Id €6S 

14.  Actions  on  Policies — Questions  for  the  Jury. — ^The  question 
of  the  materiality  of  an  encumbrance  on  the  insured  prop- 
erty is  ordinarily  one  for  the  jury.  Id ~  €6S 

15.  Insurable  Interest — ^Building  on  Lands  of  Another  Than  In- 
sured.— ^Where  one  has  erected  a  building  on  the  lands  of 
another,  in  the  absence  of  an  agreement  to  that  effect,  he  has 
no  right  to  remove  it;  and  his  right  even  to  occupy  such  build- 
ing having  ceased,  he  had  no  insurable  interest  therein.    Id.  6€6 

16.  The  Contract — Construction  and  Operation — ^Entire  and  Sev- 
erable Contacts. — ^Where  no  inquiry  is  made  of  the  insured 
and  his  failure  to  disclose  his  want  of  insurable  interest  in 
one  item  of  property  covered  by  the  policy  was  fraudulent, 
and  the  want  of  insurable  interest  in  the  one  item  was  ma- 
terial to  the  risk  on  another  item  covered  by  the  pMcy,  the 
entire  policy  will  be  avoided.    Id f  C6 

17.  Notice  and  Proof  of  Loss. — ^Failure  to  furnish  proofs  of  loss 
within  the  time  required  by  the  policy  will  not  defeat  an  ac- 
tion thereon;  but  the  action  cannot  be  maintained  until 
proofs  of  loss  are  furnished;  and  if  those /furnished  are  insuf- 
ficient and  it  is  the  purpose  of  the  insurer  to  defend  an  action 
upon  that  ground,  it  is  incumbent  upon  the  insurer  to  state 
to  the  insured  clearly  the  grounds  of  its  objections  to  the 
sufficiency  of  the  proofs  of  loss  as  submitted.  Id Ctt 

18.  The  Contract — Oral  Contract  of  Fire  Insurance — Actions — 
Sufficiency  of  Evidence. — PlaintifTs  evidence  showed  a  promise 
upon  the  part  of  a  fire  insurance  agent,  made  Dec.  15,  1912» 
to  issue  a  policy  of  fire  insurance  on  Jan.  1,  1913,  to  be  ef- 
fective for  three  years  thereafter.  Held,  no  completed  ebn- 
tract  effected.    California  Insurance  Co.  v.  Settle 82 

INTENTION — See  Contracts;  Deeds  Domicile;  Judgment;  WHIb. 

INTEREST— 

Funds  Retained  by  Owner. — ^Where  a  part  of  the  contract  priee 
is  retained  by  the  owner,  it  is  not  error  to  charge  him  with 
interest  after  suit  has  been  brought  to  settle  the  questions  of 
liens  and  adjust  the  liability  of  the  surety  on  the  contractor's 
bond,  where  the  owner  falls  to  pay  the  money  into  court. 
National  Surety  Co.  v.  Price €33 

INTERSTATE  COMMERCE— See  Carriers;  Employers'  LiablUty 
Act. 
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INTOXICATING   LIQUORS— See    Constitutional   Law;    Landlord 

and  Tenant,  5 —  Pag« 

1.  Procurement  Where  Liquor  May  be  Sold. — ^In  prosecutions 
for  violation  of  the  local  option  law  it  is  necessary,  in  order 
to  make  the  sale  unlawful,  that  the  purchase  shall  be  made 
In  local  option  territory;  the  act  does  not  apply  to  the  pur- 
chase or  procurement  of  Intoxicating  liquors  in  territory  where 
they  may  be  lawfully  purchased  or  procured.  lUst  v.  Com- 
monwealth        8f 

2.  Local  Option  Law — ^Place  of  Sale. — ^Where  an  order  for 
whiskey,  accompanied  by  the  purchase  price,  is  received  by  the 
seller  in  a  county  where  intoxicating  liquors  may  lawfully  be 
sold,  and,  pursuant  to  said  order,  the  whiskey  is  delivered  to 
a  common  carrier,  consigned  to  the  purchaser  in  a  local  op- 
tion county,  the  sale  takes  place  in  the  county  in  which  the 
order  is  received,  and  is  not  a  violation  of  the  local  option  law. 

Id.    81 

3.  Local  Option. — Under  an  indictment  for  having  liquor  in  one's 
possession  for  sale  in  local  option  territory,  the  Jury  may  take 
into  consideration  all  the  circumstances  to  determine  whether 
the  possession  was  for  purpose  of  sale.  Combs  v.  Common- 
wealth     8$ 

4.  Manner  of  Repealing  Prohibitory  Law. — Section  2554  of  the 
Kentucky  Statutes  authorizes  a  vote  to  be  taken  as  to  whether 
or  not  any  prohibition  law  in  force  in  any  county,  city,  town, 
district,  or  precinct  by  virtue  of  any  general  or  special  act  or 
acts  shall  become  Inoperative.   Bnskirk  v.  Commonwealth IIS 

6.  Local  Prohibitory  Laws. — Local  prohibitory  laws  relating  to 
the  sale  of  liquors  enacted  by  the  General  Assembly  prior 
to  the  adoption  of  the  present  Constitution,  remain  In  force 
until  annulled  as  provided  in  Chapter  81,  of  the  Kentucky 
Statutes,  and  amendments  thereto.    Id 118 

6.  Retail  Liquor  House. — A  "retail  liquor  house"  wherein  a 
saloon  is  conducted  is  a  store-house  within  the  meaning  of 
Section  1164,  Kentucky  Statutes.  Drury  v.  Commonwealth 128 

7.  Local  Option  Election — ^When  Effective. — ^A  local  option  elec- 
tion held  under  Section  2557  of  the  Kentucky  Statutes,  as 
amended  by  the  Act  of  1914,  becomes  effective  at  the  expira- 
tion of  sixty  days  from  the  date  of  the  entry  of  the  certificate 
of  the  canvassing  board  in  the  order  book  of  the  county  court; 
but  if  a  contest  be  Instituted,  and  a  notice  thereof  is  served 
on  the  county  judge  before  the  certificate  has  been  recorded, 
then  the  certificate  is  not  to  be  recorded,  and  the  status 
existing  before  the  election  continues.  Hall  v.  Smith-Mc- 
Kenney  Co.  15i 

8*  Local  Option  Election — Contest— Where  a  local  option  elec- 
tion is  contested,  the  decision  of  the  contest  board  takes 
the  place  of  the  certificate  of  the  canvassing  board,  under  sub- 
section 6  of  section  2566  of  the  Kentucky  Statutes;  and  if  a 
decision  of  the  board  be  that  a  majority  of  the  legal  votes 
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cast  at  the  election  was  against  the  sale  of  intoxicating 
liquors,  the  entry  of  the  decision  of  the  contest  board  on  the 
order  book  of  the  county  court  is  to  have  the  same  effect 
as  the  recording  of  the  certificate  of  the  canyassing  board,  re- 
quired to  be  given  and  recorded  before  a  contest  is  instituted. 

9.  Local  Option  Election — Contest — ^Appeal. — ^When  an  appeal  to 
the  circuit  court  is  determined,  the  judge  of  the  county  court 
may  then  record  the  decision  of  the  contest  board  on  his 
order  book,  unless  an  appeal  with  supersedeas  is  immediately 
taken,  and  everything  done  under  the  Judgment  before  it  is 
superseded  will  be  valid;  but  when  the  judgment  is  super- 
seded, nothing  thereafter  can  be  done  by  virtue  of  it  until 
the  appeal  is  determined.    Id 160 

10.  Local  Option  Election — Contest — ^Appeal. — ^Where  the  decision 
of  the  contest  board  was  recorded  on  the  county  court  order 
book  before  an  appeal  was  taken  therefrom,  it  is  not  necessary 
to  again  record  the  decision  in  case  the  election  should 
finally  be  sustained;  the  decision  having  been  properly 
recorded,  it  will  be  in  force  on  the  day  the  final  Judgment 
becomes  effective,  provided  sixty  days  shall  then  have  elapsed 
after  the  decision  of  the  contest  board  was  recorded.  Id 160 

11.  Jurisdiction. — ^Where  one  is  charged  with  delivering  Intoxi- 
acting  liquors  in  violation  of  Chapter  7,  Acts  1914,  held,  ttiat 
the  delivery  took  place,  and  the  offense  was  committed,  in  the 
county  in  which  the  same  was  delivered  to  the  carrier,  and 
that  the  courts  in  the  county  to  which  the  same  was'  con- 
signed did  not  have  jurisdiction.  Commonwealth  v.  Hirsch 
Bros.  &  Co ^  549 

JOINDER— See  Perjury. 

JOINT  OWNERS— See  Land;  Partition. 

JUDGMENT — See  Criminal  Law — 

1.  Error  in  Form  of  Not  Prejudicial.— Where  "A"  and  "B"  were 
made  defendants  but  "A"  only  was  served  with  process  and 
answered,  a  Judgment  against  "A"  and  "B"  was  not  prejudicial 
to  the  rights  of  "A,"  as  the  Judgment  as  to  "B"  was  void. 
Rosenberg  v.  Dahl  93 

2.  Surplus  Matter. — Surplus  matter  in  a  Judgment  will  not  be 
ground  for  reversal  unless  the  rights  of  the  real  defendant 
are  prejudiced  thereby.    Id — 93 

3.  Enforcement  of  Lien — Erroneous. — ^In  a  suit  to  foreclose  a 
purchase  money  lien  on  certain  real  estate,  a  Judgment  re- 
scinding the  sale,  but  granting  plaintiff  a  writ  of  possession, 
and  charging  defendant  with  rent  for  the  land  from  the 
date  of  the  note  was  erroneous,  when  there  was  no  plea  or 
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proof  that  plaintiff  ever  had  or  was  entitled  to  possession 
of  the  land.   Pitts  v.  Hatton  330 

4.  Vacation  of — Petition  for  a  New  Trial — ^Under  Sections  518, 
620  and  521  of  tlie  Ciyil  Code,  the  conrt  rendering  a  Judg- 
ment may  vacate  it  on  the  petition  of  the  defendant  after 
the  term,  if  it  was  obtained  by  the  fraud  of  the  successful 
party  and  the  petition  and  evidence  in  support  of  it  show 
that  the  defendant  had  a  defense  that  would  have  defeated 
the  rendition  of  the  Judgment.  Under  these  code  provisions 
the  petition  must  set  up  a  defense,  and  it  must  also  be  sup- 
ported by  evidence.   Qaar,  Scott  &  Co.  v.  Vanhook. 332 

5.  Vacation  of^Petition  for  a  New  Trial. — ^Where  the  holder  of 
notes  given  for  machinery  represented  to  the  payor  of  the 
notes  that  If  he  would  surrender  the  machinery  without  a  suit 
it  would  be  accepted  in  satisfaction  of  the  debt,  the  agree- 
ment to  and  the  delivery  of  the  machinery  was  a  sufficient 
consideration  to  support  the  agreement  of  the  holder  of  the 
notes,  and  if  the  payor  by  the  fraud  of  the  holder  was  in- 
duced to  sign  a  paper  believing  that  it  embodied  the  agree- 
ment as  he  understood  it  when  in  fact  it  was  an  answer  enter- 
ing his  appearance  to  a  suit  that  had  been  brought,  the  Judg- 
ment on  his  petition  and  evidence  was  properly  vacated,  it 
appearing  that  he  did  not  know  of  the  Institution  of  the  suit 
or  that  Judgment  had  been  rendered  against  him  until  long 
afterwards.    Id ^ 332 

6.  Vacation  of — New  Trial — Practice. — In  a  suit  seeking  to  va- 
cate a  Judgment  and  obtain  a  new  trial,  where  the  petition 
and  evidence  show  that  the  party  is  entitled  to  a  new  trial, 
the  court  may,  on  the  pleading  and  evidence,  vacate  the  Judg- 
ment and  permit  the  complaining  party  to  file  his  answer 
in  the  original  action,  and  a  ruling  like  this  will  not  bind  the 
court  when  it  comes  to  hear  and  determine  the  case  on  the 
pleadings  and  evidence  in  the  original  action,  but  may  deter- 
mine the  issues  in  the  original  action  without  any  reference 
to  the  petition  for  a  new  trial  or  the  Judgment  rendered 
therein.  The  court  may  in  a  suit  for  a  new  trial  set  aside  the 
Judgment  in  the  original  action  and  also  determine  finally  the 
rights  of  the  parties,  or  he  may  set  aside  the  Judgment  and 
leave  the  rights  of  the  parties  to  be  finally  determined  in  the 
hearing  of  the  original  action.    Id 332 

7.  Constructive  Service. — ^A  personal  Judgment  cannot  be  ren- 
dered against  a  defendant  who  Is  constructively  summoned, 
and  has  not  entered  his  appearance.  Mrst  National  Bank  v. 
Sanders  Bros 374 

8.  Constructive  Service. — ^A  Judgment  in  rem  cannot  be  ren- 
dered against  a  defendant  constructively  summoned,  except  in 
favor  of  a  plaintiff  who  has  acquired  a  lien  by  attachment  or 
otherwise,  against  the  property  of  the  non-resident,  and  then 
the  Judgment  can  only  be  to  subject  the  property  of  the  non^ 
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resident  to  the  payment  of  his  debt,  to  the  extent  of  the  pro- 
ceeds of  such  property.   Id 374 

9.  Premature  Rendition — Motion  to  Set  Aside — ^Bridenoe. — On  a 
motion  to  set  aside  a  judgment  on  the  ground  that  it  was  pre- 
maturely rendered,  evidence  considered,  and  held  to  sustain 
the  finding  of  the  chancellor  that  the  Judgment  was  not  pre- 
maturely rendered.  Ray  y.  Ellis 617 

10.  Personal  Judgment  on  Note — ^Lien  on  Stock  Pledged. — In  an 
action  on  a  note  secured  by  stock  of  an  Insurance  company 
which  has  been  absorbed  by  another  company  by  an  arrange- 
ment whereby  the  latter  was  to  issue  its  stock  in  lieu  of  the 
stock  of  the  company  absorbed,  it  was  error  to  render  per- 
sonal judgment  on  a  note,  and  direct  that  the  new  stock  be 
issued  to  plaintifTs  attorney;  the  judgment  should  hare  ad- 
judged plaintifT  a  lien,  and  ordered  a  sale  of  the  stock  by 
the  commissioner  after  due  advertisement.   Id 617 

11.  On  Constructive  Service — ^When  Void  on  Account  of  Defect  in 
Affidavit  for  Warning  Order. — ^It  is  indispensable  that  an 
affidavit  for  a  warning  order  against  a  non-resident  defendant 
should  aver  that  the  defendant  was  absent  from  or  believed 
to  be  absent  from  the  State.  In  the  absence  of  this  averment 
the  clerk  has  no  authority  to  make  a  warning  order  and  the 
judgment  rendered  on  such  constructive  service  is  void. 
Baker,  et  al.  v.  Baker,  Eccles  &  Co €83 

12.  Affidavit  for  Warning  Order — Presumption  as  to  SufHcleacy 
of. — ^When  the  affidavit  fails  to  state  that  the  defendant  is 
absent  or  believed  to  be  absent  from  the  State,  it  will  not  be 
presumed  that  he  was  absent  from  the  averment  that  he  was 
a  non-resident  of  the  State  and  resided  in  another  Stste^  as 
he  might  be,  legally  speaking,  a  non-resident  and  yet  actually 

be  in  this  State  when  the  affidavit  was  made  Id 683 

15.  Collateral  Attack  on — ^Presumption. — ^When  a  collateral  at- 
tack is  made  on  a  judgment,  every  presumption  must  be  in- 
dulged that  will  support  the  judgment,  for  on  collateral  attack 
a  judgment  cannot  be  successfully  assailed  unless  it  is  void 
for  a  want  of  jurisdiction  in  the  court  to  render  the  Judg- 
ment that  appears  upon  the  record.    Id. €83 

14.  Direct  and  Collateral  Attack  Defined. — ^A  direct  attack  on  a 
Judgment  can  only  be  made  in  the  manner  pointed  out  In  the 
Code;  that  is  to  say,  by  prosecuting  an  appeal  or  by  proceed- 
ing in  the  manner  pointed  out  in  Sections  844,  414  and  618 
for  the  modification  or  vacation  of  judgments.  An  attack 
made  on  a  Judgment  in  any  other  way  is  a  collateral  attack. 
Id,   —.  683 

16.  Presumption  on  Collateral  Attack. — ^If  the  record  does  not 
affirmatively  show  everything  that  was  done,  the  presumption 
will  be  that  the  things  it  does  not  show  have  been  done  In 
such  a  manner  as  that  there  would  be  no  defect;  but  if  tbo 
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record  affirmatiyely  shows  evenrthlng  in  such  a  way  as  that 
no  presumption  can  be  indulged  in,  the  record  must  control. 
Therefore,  when  the  whole  record  affirmatively  shows  a  de- 
fect that  deprives  the  court  of  Jurisdiction,  the  judgment  must 
be  treated  as  void.   Id 683 

16.  Foreign  Judgments  of  Probate  Court — ^Validity  and  Effect  of. 
— The  judgment  of  a  probate  court  of  a  sister  State,  entered 
in  an  ex  parte  proceeding,  finding  that  the  decedent  was  a 
resident  of  the  county,  does  not  affect  the  rights  of  persons 
in  another  State  interested  in  the  estate  who  were  not  parties 

to  the  proceedings.     Id «.. 684 

17.  Against  Party  Not  Before  Court  Void. — ^No  person  can  be  de- 
prived by  legal  proceedings  of  property  unless  he  has  been 
given  notice,  in  the  manner  provided  by  law,  that  his  right 
to  the  property  is  about  to  be  determined  and  that  he  must 
defend  if  he  desires  to  save  it    Id 684 

18.  Foreign  Judgment  of  Probate  Court — Residence. — ^The  judg- 
ment of  a  probate  court,  rendered  in  an  exparte  proceeding 
adjudging  that  the  decedent  was  a  resident  of  the  State  and 
county  in  which  the  court  sat,  does  not  preclude  interested 
persons  living  in  another  State  from  showing,  in  opposition 
to  the  Judgment,  that  the  decedent  was  not  a  resident  of  the 
State  or  county.    Id €84 

19.  Foreign  Judgment — Force  and  Effect  of  on  Descent  and 
Distribution  of  Property. — ^The  Judgment  of  a  court  of  g«i- 
eral  jurisdiction  in  a  sister  State  in  proceedings  to  settle  the 
estate  of  an  intestate,  to  which  interested  persons  in  this 
State  were  parties,  by  constructive  service,  does  not  affect 
property  of  the  intestate  having  a  situs  in  this  State  or  deter- 
mine the  rights  of  the  non-residents  in  such  property,  al- 
though it  is  conclusive  of  their  rights  as  to  property  situated 

in  the  State  where  the  Judgment  was  rendered.  Id 684 

20.  Estates  of  Decedents — Situs  of  Property — ^Rights  of  Parties. 
— ^Where  an  intestate  dies  leaving  property  in  several  States, 
a  court  of  sufficient  Jurisdiction  in  any  of  these  States  may, 
in  proceedings  to  settle  his  estate,  in  which  non-resident,  in- 
terested persons  are  made  parties  by  constructive  service, 
determine  conclusively  the  rights  of  all  the  parties  as  to  the 
property  situated  in  the  State,  but  cannot  conclusively  deter- 
mine their  rights  as  to  property  having  a  situs  in  other  States. 
Nor  does  the  fact  that  the  court  adjudged  that  the  intestate 
was  a  resident  of  the  State  change  this  rule.  Id 684 

21.  Foreign  Judgments — ^Force  and  Effect  of. — ^Where  the  judg- 
ment of  a  sister  State  determined  the  residence  of  an  intea- 
tate  and  the  descent  of  his  estate  in  a  proceeding  in  which 
non-resident,  interested  parties  were  before  the  court  by 
constructive  service,  and  a  suit  is  brought  on  that  Judgment 
in  this  State  for  the  purpose  of  recovering  propesty  here 

vol  162—29  ^  J 
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situated,  it  may  be  attacked  in  so  far  as  it  attempts  to  af- 
tect  property  situated  in  this  State,  but  it  is  conclusiYo  as 
to  the  property  situated  in  the  State  where  it  was  rendered. 
Nor  is  this  rule  changed  by  the  adjudication  that  the  intes- 
tate died  a  resident  of  the  State  where  the  Judgment  was 
rendered.     Id 6S4 

22.  Conflicting  Judgments  in  Suits  to  Settle  an  Estate. — ^If  an 
Intestate  dies  leaving  property  in  several  States  and  snit  is 
brought  in  each  State  to  settle  his  estate  on  the  ground  that 
he  died  a  resident  of  that  State,  interested  non-residents  who 
are  before  the  court  only  by  constructive  service  may  attack 
the  extra-territorial  effect  of  any  of  the  foreign  Judgments  in 

a  suit  to  enforce  them  in  another  State.    Id 684 

23.  Merger  and  Bar  of  Causes  of  Action  and  Defenses — ^Matter 
Available  in  Former  Action  as  Set-off  and  Not  Pleaded. — 
Where  defendant  has  an  independent  claim  against  plaintiff, 
such  as  might  be  either  the  basis  of  a  separate  action,  or 
might  be  pleaded  as  a  set-off  he  is  not  obliged  to  plead  it 
in  plaintiff's  action  although  he  is  at  liberty  to  do  so;  and  if  he 
omits  to  set  it  up  in  that  action,  under  Section  17,  Civil  Code, 
he  may  thereafter  sue  plaintiff  on  the  claim;  and  having  that 
right,  he  has  likewise  the  right  to  interpose  the  claim  by  way 
of  set-off  when  plaintiff's  foreign  Judgment  is  sought  to  be 
enforced.   Bishop's  Admr.  v.  Bishop 769 

JUDICIAL  NOTICE— See  Jurisdiction. 

JURISDICTION— See  Appeal,  15;  Carriers,  2;  Courts;  Criminal 
Law;  Fiscal  Courts;  Intoxicating  Liquors;  Judgment — 

1.  Judicial  Notice — ^Location  of  Cities  and  Towns. — The  court 
and  Jury  have  the  right  to  take  cognizance  of  the  county 
in  which  public  cities  and  towns  are  situated  without  proof 
aliunde  of  that  fact.   Combs  v.  Commonwealth 87 

2.  Pleading — ^Demurrer. — ^Where  a  petition  stated  three  causes 
of  action,  one  of  which  could  be  maintained  in  the  county 
wherein  the  action  was  brought,  a  special  demurrer  to  the 
Jurisdictioti  was  properly  overruled,  because  the  court  had 
Jurisdiction  over  one  of  the  causes  of  action  stated  in  the 
petition.  L.  &  N.  R.  Co.  v.  Mitchell 264 

JURY— See  New  Trial;  Trial;  Verdict. 

LAND — See  Adverse  Possession;  Ejectment;  Limitation  of 
Actions — 

1.  Joint  Owner6 — ^Division. — ^Where  a  Joint  owner  of  land  which 
is  in  possession,  desires  it,  the  other  Joint  owners  must  sub- 
mit to  a  sale  of  it,  if  the  shares  are  worth  less  than  $100.00 
per  share,  or  if  it  cannot  be  divided  without  materially  impair- 
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ing  its  value  as  a  whole,  or  the  interest  of  the  ones  desiring 
the  sale;  but  if  the  shares  are  worth  more  than  $100.00  a 
share  and  it  can  be  divided  without  materially  impairing  the 
value  of  it,  or  the  interest  of  the  ones  desiring  it,  the  other 
Joint  owners  must  submit  to  a  division  of  it.  Cherry  v. 
Cherry 245 

2.  Division— Burden  of  Proof. — ^Prima  facie,  a  tract  of  land 
containing  159  acres  may  be  divided  into  thtee  parts  of 
equal  value  without  materially  impairing  its  value,  or  the 
value  of  either  interest  therein,  and  the  burden  of  proof  is 
upon  the  party  contending  that  it  is  not  divisible.  Id 246 

8.  Action  to  Recover — Evidence. — Plaintiff  sought  to  recover 
a  tract  of  land,  claiming  title  by  virtue  of  a  deed  from  one 
L.  S.  Clark  and  wife,  conveying  the  land  to  plaintiff's  mother, 
and  at  her  death  to  plaintiff,  the  consideration  being  certain 
cash  and  promissory  notes  secured  by  a  lien  on  the  land.  De- 
fendant claimed  title  through  L.  S.  Clark,  who  in  turn  claimed 
title  by  virtue  of  a  commissioner's  deed  made  pursuant  to 
orders  entered  in  an  action  alleged  to  have  been  brought  by 
Clark  against  plaintiff's  mother  to  recover  the  purchase  money 
notes  and  enforce  his  lien  against  the  land,  in  which  action 
the  land  was  sold  and  Clark  became  the  purchaser.  Held, 
under  the  evidence,  that  the  records  of  the  suit  having  been 
destroyed  by  fire,  defendant  failed  to  show  that  plaintiff  was 
divested  of  title  by  the  suit  in  question.    Stovall  v.  Mayhew....  28$ 

4.  Action  to  Recover — Evidence. — Plaintiff  sought  to  recover 
from  defendants  certain  lands,  claiming  title  through  her 
father  by  deeds  conveying  to  her  all  the  land  which  the 
grantor  owned  in  that  vicinity,  and  which  he  had  not  there- 
tofore conveyed.  Defendants  claimed  title  through  a  prior 
deed  from  plaintiff's  father  including  "all  the  land  in  said 
boundary  belonging  to  the  party  of  the  first  part"  Held, 
under  the  evidence,  that  the  deed  to  defendants  embraced  the 
land  subsequently  conveyed  to  plaintiff,  and  that  plaintiff's 
father  had  no  title  to  the  land  at  the  time  he  conveyed  it  to 
her;  and  that  the  chancellor  properly  found  for  the  defend- 
ants.   Riddle,  &c.  v.  Runnions,  &c 750 

LANDLORD  AND  TENANT— See  Insurance,  14;  Rent— 

1.  Defect  in  Premises— Action  by  Tenant  for  Personal  Injuries. — 
In  a  suit  by  a  tenant  to  recover  of  the  landlord  for  per- 
sonal injuries  sustained  by  falling  through  a  floor,  occasioned 
by  rotten  Joists,  the  defect  was  a  latent  one  and  the  law  did 
not  impose  upon  the  tenant  the  duty  of  tearing  up  the  floor 
to  inspect  the  same.  Her  duty  was  a  reasonable  inspection, 
such  as  ordinarily  prudent  persons  would  make  under  similar 
circumstances.   Andonique  v.  Carmen 154 
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2,  Lease— Cancellation— Violation  of  Covenant— ^BTidence. — ^In  an 
action  to  cancel  a  lease  on  the  ground  that  the  lessee  violated 
the  covenant  of  use,  suffered  a  nuisance  on  the  premises,  and 
committed  a  waste,  evidence  examined,  and  held,  that  the 
use  of  the  building  by  defendant,  a  confectioner,  to  manu- 
facture ice  cream  and  candy,  and  the  installation  of  two 
small  motors  for  this  puspose,  was  not  a  violation  of  a  pro- 
vision of  the  lease  that  the  premises  should  be  used  for 
"store  and  dwelling."   Backman  v.  Courtesy. 157 

S.  Lease — Cancellation — ^Nuisance — ^Evidence. — In  an  action  to 
cancel  a  lease,  evidence  examined,  and  held  not  to  sustain 
a  charge  of  nuisance  resulting  from  the  fact  that  defendant, 
while  engaged  in  making  ice  cream,  permitted  water  to  nm 
on  the  floor  and  under  the  building  and  into  the  adjoining 
yard.   Id. 167 

4.  Lease — Cancellation — ^Waste — ^Evidence. — In  an  action  to  can- 
cel a  lease,  evidence  examined  and  held  not  sufficient  to  show 
that  defendant  had  committed  a  waste  by  allowing  water  from 
the  floor  to  run  under  the  house,  resulting  in  a  sunken  ocm- 
dition  of  the  house  and  an  adjoining  shed.  Id...  157 

5.  Intoxicating  Liquors — Injunction. — ^Where  a  landlord  is  liable 
to  a  fine  for  permitting  his  property  to  be  unlawfully  used  for 
the  sale  of  intoxicating  liquors,  he  has  the  right  to  have 
such  illegal  use  by  his  tenant  restrained  by  injunction.   Hall 

V.  Smith-McKinney  Co 16t 

€.  Contracts — Section  2295,  Kentucky  Statutes. — ^In  a  suit  to  re- 
cover twelve  months'  rent  from  a  tenant  for  continued  occu- 
pancy after  expiration  of  term,  held,  that  th^e  was  such  an 
express  contract  as  to  take  the  case  out  of  Section  2295, 

Kentucky  Statutes.   Hayes  v.  Nic  Adamo  Co. 22S 

7.  Lease — Covenant  of — ^When  Not  An  Option. — ^A  clause  in  a 
twenty-year  lease  which  provides:  "Party  of  the  first  part 
(lessor)  is  to  make  an  allowance  of  fifteen  hundred  dollars 
($1,500.00)  out  of  the  first  year's  rent;  said  sum  to  be  ex- 
pended in  installing  heating  plant  and  in  rearranging  elevator 
(in  leased  premises),"  was  not  a  mere  option  granted  the  ^ 
lessee,  but  a  covenant  whereby  the  lessor  obligated  himself 
to  pay  or  allow  the  lessee  that  sum  on  the  cost  of  installing 
the  heating  plant  and  rearranging  the  elevator.    Looms  v. 

Standard  Printing  Co 591 

S.  Obligation  Imposed  Upon  Lessee — ^What  Was  a  Sufficient  Per- 
formance of. — ^As  the  above  clause  of  the  lease  failed  to  fix  the 
time  for  installing  the  heating  plant  and  rearranging  the  ele- 
vator, it  should  be  presumed  that  the  parties  contemplated 
that  the  work  would  be  performed  in  a  reasonable  time  and 
before  the  expiration  of  the  first  year  of  the  lease.  Bat 
where  the  lessee  within  a  reasonable  time  and  during  the  first 
year  of  the  lease,  substantially  completed  the  work  on  the 
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elevator  and  began  work  on  the  heating  plant  in  time  to  have 
completed  it  in  that  year,  but  was  forced  into  bankruptcy  by 
his  creditors  before  it  could  be  completed;  and  the  lease- 
hold and  all  rights  under  the  lease,  together  with  other  prop- 
erty of  the  lessee,  was  sold  under  the  bankruptcy  proceedings, 
and  the  purchaser  at  such  sale,  with  the  knowledge  of  the 
lessor  and  without  objection  from  him,  completed  the  in- 
stallation of  the  heating  plant  and  the  little  work  remaining  to 
be  done  on  the  elevator;  and  in  the  meantime  paid  the  lessor 
all  rent  on  the  leased  premises  as  it  accrued,  with  the  un- 
derstanding between  them  that  such  purchaser  would  upon 
the  completion  of  the  heating  plant,  claim  and  be  allowed  out 
of  the  rent  going  to  the  lessor  as  paid  by  the  latter,  the 
$1,600.00  on  the  cost  of  the  elevator  and  heating  plant;  the 
lessor,  under  these  circumstances,  was  properly  held  liable 
for  the  $1,600.00,  although  the  installation  of  the  heating  plant 
was  not  completed  until  the  second  year  of  the  lease.  Id 492 

9.  Fires — Repairs. — ^Where  there  was  no  express  covenant  on 
the  part  of  the  tenant  to  repair  the  premises  or  to  keep  them 
in  repair,  and  the  obligation  was  to  surrender  the  premises 
at  the  end  of  the  term  in  as  good  condition  and  order  as  they 
were  at  the  time  of  the  contract,  does  not  impose  upon  the 
tenant  a  liability  to  repair  or  restore  in  the  event  of  destruc- 
tion of  the  premises,  or  a  material  part  of  them,  during  the 
term,  by  fire,  unless  the  flre  was  the  result  of  default  or  negli- 
gence of  the  tenant.   Bentley  v.  Ballard  &  Herring;  Bentley, 

et  al  V.  Same 622 

10.  Breach  of  Contract  by  Tenant — ^Action  by  Tenant  to  Recover 
Money  Paid — Counterclaim. — ^Where  a  tenant  made  a  bank 
deposit  of  $270  to  secure  payment  of  six  months'  rent  and 
abandoned  the  premises  at  the  beginning  of  his  term,  and 
the  landlord  again  took  possession  in  16  days,  in  a  suit  by 
the  tenant  to  recover  the  money,  and  a  counterclaim  by  the 
landlord  for  damages  in  the  brelach  of  contract  and  injury 
to  property,  the  evidence  examined  and  held  that  the  court 
did  substantial  Justice  in  allowing  $100.00  to  the  landlord  and 
remainder  of  fund  to  the  tenant.    Chambers  v.  Slone 680 

LARCENY — See  Argument  of  Counsel;  Criminal  Law. 

LAW  OF  THE  CASE — See  Appeal;  Conflict  of  Laws. 

LEASE— See  Landlord  and  Tenant 

LEGACIES— See  Wills. 

LEGISLATURE— See  Constitutional  Law;  Statutes. 

LEVY — See  Execution. 
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L£:WDNES&— See  Nuisance.  Page 

UBEL.  AND  SLANDER— 

Libel  by  Servant-— When  Master  Not  Liable  for.— In  an 
action  for  damages  brought  by  one  of  its  employes  against 
a  corporation  for  a  libel  affecting  him,  written  and  published 
by  the  corporation's  bookkeeper,  a  peremptory  instruction 
directing  a  verdict  for  the  defendant  was  properly  given, 
where  it  was  conclusively  shown  by  the  evidence  that  the 
bookkeeper  was  not  at  the  time  acting  in  the  executi(m  of  any 
i  authority,  express  or  implied,  given  him  by  the  corporation, 
and  the  act  was  not  within  the  apparent  scope  of  his  employ- 
ment, or  in  the  furtherance  of  its  business,  and  was  never 
ratified  by  the  corporation.  Case  v.  Steele  Coal  Co €8 

LICENSES — See  Corporations. 

LIENS — See  Judgment;  Mechanics'  Liens. 

LIFE  ESTATE— See  WUls. 

LIMITATION  OF  ACTIONS— See  Mortgages;  Tenancy  In  Com- 
mon— 

1.  Conveyance  by  Married  Woman — Champerty. — ^While  one  is 
holding  land  conveyed  to  him  by  a  married  woman  by  a  deed 
in  which  her  husband  did  not  Join,  a  conveyance  made  by  her 
of  such  lands  to  another,  after  she  becomes  discovert,  is 
champertous  and  void  and  does  not  stop  the  running  of  the 
statute  of  limitation  in  favor  of  the  one  holding  the  land 
adversely.    Big  Sandy  Co.  v.  Ramey 236 

2.  Conveyance  by  Married  Woman. — If  a  married  woman  Inef- 
fectually attempts  to  convey  her  lands  by  the  execution  and 
delivering  of  a  deed,  in  which  her  husband  did  not  join,  and 
puts  the  vendee  in  possession,  her  right  of  recovery  of  the 
land  is  barred  unless  she  brings  an  action  within  three  years 
after  she  becomes  discover^.  Id 236 

3.  Statements  or  acts  of  a  lienor  cannot  estop  him  to  claim  a 
lien  as  against  the  owner,  where  the  owner  was  not  misled  or 
induced  to  change  his  position  by  the  statements  or  acts. 
Taylor,  et  al.  v.  Fuller,  et  al 568 

4.  Waiver. — To  establish  a  waiver  of  a  lien,  it  must  clearly  ap- 
pear that  the  lienor  so  intended,  and  that  the  waiver  was 
based  upon  a  valuable  consideration.  Id 563 

6.  Computation  of  Period  of  Limitation — Commencement  of 
Action  by  Unauthorized  Parties. — The  bringing  of  an  action 
by  an  administrator  under  a  void  appointment  does  not  stop 
the  running  of  the  statute.  Unless  there  is  a  valid  appoint- 
ment and  qualification  of  an  administrator  within  one  year 
after  the  death  of  the  intestate  no  action  may  be  maintained 
to  recover  damages  for  his  death.  Fentzka's  Admr.  v.  War- 
wick Construction  Co. 580 


Digitized  by  VjOOQIC 


Vol.  162.]  INDEX.  903 

LIQUORS — See  Constitutional  Law;  Intoxleating  Liquors.  Page 

LIVE  STOCK — See  Carriers;  Damages. 
LOCAL  OPTION— See  Appeal,  5;  Intoxicating  Liquors. 
LOOKOUTS — See  Automobiles;  Railroads. 

MALICIOUS  PROSECUTION— 

1.  Probable  Cause — Question  for  Jury. — ^Whether  the  facta 
proven,  in  attempting  to  show  a  probable  cause  for  the  prose- 
cution of  another,  are  sufficient  to  make  a  probable  cause  is 

a  question  of  law,  exclusively  for  the  court.  Bruce  v.  Scully....  296 

2.  Probable  Cause — Question  for  Jury. — If  the  facts  relied  upon 
to  show  probable  cause  in  a  suit  of  malicious  prosecution  are 
disputed,  then  as  to  whether  or  not  such  facts  exist,  is  a 
question  for  the  jury  under  proper  instructions.  Id 297 

3.  Probable  Cause — ^Burden  of  Proof, — In  a  suit  for  damages  for 
malicious  prosecution,  the  burden  of  proof  is  upon  the  plain- 
tifF  to  show  want  of  probable  cause  as  well  as  malice  in  the 
defendant,  who  is  charged  with  instituting  the  prosecution, 
upon  which  the  suit  is  founded.  Id - 297 

4.  Probable  Cause — Question  for  Jury. — If  the  evidence  for 
plaintiff  shows  conclusively  from  undisputed  facts  that  the 
defendant  had  probable  cause  for  the  institution  against 
plaintifr  of  the  prosecution  complained  of,  there  is  no  ques- 
tion for  the  Jury,  and  the  court  should  direct  a  verdict  for  the 
defendant.  Id 297 

MANSLAUGHTER— See  Criminal  Law. 

MARRIED  WOMEN — See  Adverse  Possession — ^Deeds;  Limitation 
of  Actions. 

MASTER  AND  SERVANT— See  Damages;  Libel  and  Slander; 
Negligence;  Personal  Injuries — 

1.  Injury  to  Servant — Action  for  Damages — ^Evidence  of  Employ- 
ment.— In  an  action  for  damages  for  personal  injuries  by  an 
alleged  servant  against  the  master,  evidence  that  the  master's 
manager  attempted  to  employ  another  boy  is  not  competent 
to  show  that  the  manager  employed  plaintifT  or  knew  he  was 
engaged  in  doing  certain  work.  Standard  Oil  Co.  v.  Marlow 1 

2.  Injuries  to  Servant — Railroads — Collision — Insufficient  Rules 
and  Methods  of  Operation — Negligence. — In  an  action  for  dam- 
ages for  the  death  of  an  engineer,  killed  in  a  wreck  alleged 
to  have  ben  caused  by  defendant's  negligence  in  changing 
the  meeting  point  without  notice  to  the  decedent,  and  in  not 
having  sufficient  rules  to  give  proper  notice  of  changes  in 
the  meeting  points  of  trains,  evidence  examined  and  held  in- 
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sufficient  to  sustain  the  charge  of  negligence.  LouisTiUe  & 
NashvUie  Railroad  Company  y.  Heinig's  Administratrix^ 14 

8.  Injuries  to  Servant — ^Railroads — Collision — ^Negligence  of  Em- 
ployes of  Waiting  Train. — In  an  action  for  damages  for  the 
death  of  an  engineer  resulting  from  the  collision  of  two 
trains,  OTldence  examined,  and  held  insufficient  to  show  neg- 
ligence of  the  employes  of  the  waiting  train  in  flailing  to  turn 
the  switch,  or  in  stopping  the  train  too  near  the  switch.    Id.....    14 

4.  Injury  to  Servant— Railroads— Collision— Topographical  Con- 
ditions of  Meeting  Point— Negligence— ^EMdence. — In  an 
action  for  damages  for  the  death  of  an  engineer  resulting 
from  the  collision  of  two  trains,  evidence  considered  and  held 
Insufficient  to  show  negligence  on  the  part  of  the  defendant 
In  placing  the  switch  of  the  passing  track  where  trains  were 
to  meet  at  a  place  where  the  view  was  obscured  by  an  em- 
bankment and  trees.   Id. 14 

6.  Injury  to  Servant— Railroads — Failure  to  Adopt  Block  Signal 
System — ^Assumption  of  Risk. — An  engineer  of  long  exper- 
ience, who  has  been  in  the  employ  of  a  railroad  for  a  number 
of  years,  knows  and  appreciates  the  danger  growing  out  of 
the  failure  of  the  company  to  adopt  and  have  in  use  the 
block  signal  system,  and  assumes  the  risk  of  such  danger. 
Id.  »  15 

6.  Injury  to  Servant — Railroads — ^Rules — Contributory  Negli- 
gence— Federal  Employers'  Liability  Act — ^A  rule  of  a  rail- 
road company  imposing  on  its  conductor  the  duty  of  placing 
himself  in  a  position  to  hear  the  meeting  point  signals,  and 
failing  to  hear  and  clearly  understand  them,  to  stop  his  train. 
Is  for  the  benefit  not  only  of  passengers  but  of  employes  on 
the  train,  and  the  contributory  negligence  of  an  employe 
does  not,  in  an  action  under  the  Federal  Employers'  Liability 
Act,  deprive  him  of  the  benefit  of  the  rule  where  its  viola- 
tion would  be  negligence  as  to  anyone  else  on  the  train.  Id 15 

7.  Injury  to  Servant — ^Railroads — Contributory  Negligence — ^Fed- 
eral Employers'  Liability  Act. — ^In  an  action  against  a  rail- 
road company  under  the  Federal  Employers'  Liability  Act,  it 
is  only  where  the  employe's  act  is  the  sole  cause  of  the  In- 
Jury,  and  defendant's  act  is  no  part  of  the  causation,  that  de- 
fendant is  free  from  liability  under  the  act  Id 15 

8.  Injury  to  Servant — Railroads — Contributory  Negligence — Fed- 
eral Employers'  Liability  Act. — ^Though  an  engineer  killed  in 
a  collision  be  guilty  of  negligence  in  failing  to  give  a  signal 
of  the  meeting  point  of  the  two  trains,  and  in  failing  to  have 
his  train  under  control  as  the  meeting  point  is  approached, 
yet  where  the  rules  of  the  company  require  the  conductor  to 
place  himself  in  a  position  to  hear  the  meeting  point  signals, 
and  failing  clearly  to  hear  and  understand  them,  to  stop  his 
train,  a  recovery  may  be  had  under  the  Federal  Employers* 
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Liability  Act  If  the  conductor,  in  the  ezerdse  of  ordinary 
care,  could  have  known  that  the  decedent  failed  to  give  the 
meeting  point  whistle,  or  failed  to  take  steps  to  stop  the 
train,  and  conld  have  stopped  the  train  In  time  to  ayoid  the 
coUUdon.    Id. 15 

9.  Injury  to  Servant — ^Railroads — Ck>ntrlbutory  NegUgenee — 
Federal  Employers'  Liability  Act— Evidence.— ^In  an  action 
for  damages  under  the  Federal  Employers'  Liability  Act, 
based  on  the  negligence  of  a  conductor  in  falling  to  comply 
with  the  rules  of  the  company  requiring  him  to  place  him- 
self in  a  position  to  hear  the  meeting  point  signals,  and  frill- 
ing to  hear  and  understand  them,  to  stop  his  train,  evidence 
considered,  and  held  sufficient  to  take  the  case  to  the  Jury. 

Id. 15 

10.  Injury  to  Servant— Railroads— Federal  Employers'  Liability 
Act— Verdict  Based  on  Sufficient  and  Insufficient  Grounds — 
Prejudicial  Error. — Since  in  an  action  for  damages  under 
the  Federal  Employers'  Liability  Act,  the  amount  of  the  ver- 
dict necessarily  depends  on  the  amount  of  negligence  attribut- 
able to  the  carrier,  a  finding  based  on  negligence  not  author- 
ized by  law  is  prejudicial,  even  though  based  also  on  another 
and  sufficient  ground.  Id.— 16 

11.  When  Act  of  Servant  Will  or  Will  Not  Be  Binding  Upon  the 
Master. — The  reason  the  master  is  liable  for  the  act  of  his 
servant  at  all  is  because  the  servant  Is  acting  In  that  matter 
in  the  master's  stead,  for  him.  If  the  servant  is  not  acting 
for  the  master,  he  cannot  be  said  to  be  his  representative  in 
that  act.  So,  if  the  servant  Is  charged  by  his  master  with  the 
authority  to  act  In  his  stead  In  a  given  matter,  the  servant's 
action  or  his  failure  to  act,  as  the  case  may  be,  is  imputed 
to  the  master,  as  if  it  were  his  own.  But  where  the  servant 
steps  aside  from  his  employment  assuming  to  act,  and  does 
act,  solely  on  his  own  account  in  a  matter  which  the  master 
has  no  more  connection  with  than  if  he  were  a  complete 
stranger,  it  would  not  be  logical  or  fair  to  make  the  master 
suffer  for  it,  for  in  doing  that  act  the  servant,  so  called,  was 
absolutely  his  own  master.  Case  v.  Steele  Coal  Co 69 

12.  Mines — Injury  to  Miner — ^F&ilure  of  Miner  to  Comply  with 
Provisions  of  Statute — Custom  of  Mlna — ^Where  a  miner  failed 
to  comply  with  the  provisions  of  the  statute  in  selecting  and 
marking  props,  his  administratrix  cannot  recover  damages 
for  his  death,  caused  by  falling  slate,  on  the  theory  that  the 
custom  of  the  mine  did  not  require  him  to  select  and  mark 
the  props.    Palmer's  Admz.  v.  Empire  Coal  Co. 130 

13.  Liability  of  Master  for  Injury  to  Servant  in  Going  from  His 
Work. — Where  an  employe  of  a  railroad  company  was  killed 
by  the  negligence  of  his  employer  while  he  was  walking,  at 
the  end  of  the  day's  work,  on  premises  of  the  company,  to 
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boarding  cars  owned  by  It  In  which  he  boarded,  a  right  of 
action  arose  In  behalf  of  his  administrator  under  the  Federal 
Employers'  Liability  Act  to  recover  damages  for  his  death. 
L.  &  N.  R.  Co.  V.  Walker's  Admr. 210 

14.  Negligence. — While  an  employe  of  a  railroad  company  was 
going  from  his  work  to  boarding  cars  of  the  company  and 
for  this  purpose  was  walking  across  a  trestle  from  which  he 
was  knocked  by  a  piece  of  timber  projecting  from  a  push-car 
operated  by  other  employes  of  the  company,  the  company  was 
properly  held  liable  in  damages  for  the  negligent  manner  in 
which  the  operators  of  the  push-car  loaded  on  it  the  timber 
and  for  their  negligence  in  failing  to  give  the  employe  who 
was  killed  warning  of  its  approach.  Id 210 

16.  Negligence. — ^A  master  is  not  responsible  for  injuries  to  an 
employe  caused  by  the  ordinary  negligence  of  a  superior 
employe,  but  is  responsible  for  such  injuries  to  a  subordi- 
nate caused  by  the  gross  negligence  of  a  superior.  Burton 
Construction  Co.  v.  Metcalfe  ., 366 

16.  Negligence — ^Exemplary  Damages. — The  servant  cannot  re- 
cover exemplary  damages  against  a  master  for  an  injury 
caused  by  even  the  gross  negligence  of  a  superior  employe, 
but  may  recover  compensatory  damages  on  account  of  in- 
juries resulting  from  gross  negligence  of  a  superior  employe. 

Id 366 

17.  Negligence. — The  master  is  not  responsible  for  Injuries  result- 
ing to  a  servant,  and  which  were  caused  by  the  negligence, 
either  ordinary  or  gross,  of  a  fellow  servant  in  the  same  class 
with  himself,  and  engaged  in  the  same  field  of  labor.  Id >  366 

18.  Damages — Negligence. — ^An  act  done  by  a  servant  in  the  im- 
mediate presence  of  a  superior,  and  by  the  command  of  a 
superior,  is  the  act  of  the  superior,  and  the  master  is  re- 
sponsible for  the  damages  resulting  from  such  act,  if  it  be  an 
act  of  gross  negligence  on  the  part  of  the  superior  employe. 

Id 366 

19.  Assumption  of  Risk. — ^While  a  servant  in  engaging  in  work 
for  a  master  assumes  all  the  risks  and  dangers  incidental  to 
the  work  In  which  he  is  engaged,  he  does  not  assume  the 
hazards  and  dangers  resulting  from  the  negligence  of  the 
master,  or  the  gross  negligence  of  his  superior  servant  in 
authority,  in  the  conduct  of  the  work.  Id _  366 

20-  Assumed  Risk. — The  doctrine  of  assumed  risk  arises  out  of 
the  contractual  relations  between  the  master  and  servant, 
and  it  cannot  be  presumed  that  the  servant  contracts  to  risk 
the  hazards  and  dangers  to  himself,  arising  from  the  gross 
negligence  of  a  superior,  or  the  negligence  of  the  master.  Id...  366 

21.  Assumed  Risk. — ^As  a  general  rule  when  the  danger  is  ob- 
vious the  servant  who  appreciates  the  condition  assumes  the 
risk  of  any  injury  that  may  happen  to  him,  but  when  the 
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servant  does  not  know  of  the  danger  and  it  is  not  so  obvious 
as  to  put  a  person  of  ordinary  prudence  on  notice,  the  master 
will  be  liable  if  the  servant^  while  exercising  ordinary  care 
for  his  own  safety,  is  injured  by  the  failure  of  the  master 
to  furnish  him  a  reasonably  safe  place  In  which  to  work. 
Andrews  Steel  Co.  v.  Myers 418 

22.  When  Master  Not  Liable  For  Injury  to  Servant. — ^A  competent 
and  experienced  laborer  employed  to  put  a  tile  roof  on  a 
house,  the  danger  of  doing  which  is  obvious  and  therefore 
bound  to  be  known  to  him,  cannot,  if  injured  by  falling  from 
the  building  while  engaged  in  such  work,  recover  damages 
of  the  master  for  such  injury.  Especially  is  this  true  where 
the  injured  employe  is  possessed  of  sufficient  skill  and  ex- 
perience to  be  placed  in  charge  of  the  work.  Daisey  v.  Wag- 
ner &  Co 554 

23.  Doctrine  of  Safe  Place — Where  Not  Applicable. — When  the 
servant,  by  reason  of  his  skill  and  experience,  is  put  in 
charge  of  the  work  of  putting  on  a  roof,  the  rule  that  his 
master  must  use  ordinary  care  to  provide  him  a  safe  place  to 
work  has  no  application.  As  the  danger  of  performing  such 
work  is  open  and  obvious,  the  servant  must  protect  himself 
against  it,  and  he  assumes  such  risks  as  are  ordinarily  inci- 
dent to  such  work,  and  is  charged  with  the  duty  of  inspec- 
tion and  also  left  to  his  judgment  as  to  the  manner  of  doing 
the  work.   Id 555 

24.  Petition — Failure  to  State  a  Cause — ^Demurrer  to — When 
Fatal. — ^Where,  as  in  this  case,  the  facts  stated  in  the  petition 
show  that  the  injuries  sustained  by  the  employe  were  not 
caused  by  the  negligence  of  the  master,  the  latter's  demurrer 

to  the  petition  was  properly  sustained.  Id 555 

MATERIALITY— See  Insurance. 

MEASURE  OF  DAMAGES— See  Employers'  Liability  Act 

MECHANICS'  LIENS— See  Assignments;  Principal  and  Surety— 

1.  Defective  Construction — ^Evidence. — In  an  action  to  enforce  a 
mechanics'  Hen,  evidence  examined,  and  held  that  the  work 
for  which  plain tlfFs  claimed  a  lien  was  not  properly  done, 
and  they  were  therefore  not  entitled  to  a  lien.  Apseloft  Broth- 
ers V.  Hyman,  &c 541 

2.  Statutory  Notice  of  Intention  to  Claim  Lien — Time. — ^Where 
the  principal  contractor  abandons  his  contract,  and  the  sub- 
contractors are  told  by  the  owner  to  go  on  and  complete  the 
work,  the  time  for  giving  the  statutory  notice  of  an  intention 
to  claim  a  Hen  should  date,  not  from  the  time  the  last  item 
was  furnished  while  the  contractor  was  in  charge,  but  from 
the  time  the  last  item  was  furnished  after  the  owner  directed 
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the  sttb-contractors  to  go  ahead  and  complete  the  work.  Na- 
tional Surety  Co.  v.  Price. 632 

3.  Credit. — It  is  not  error  to  credit  a  sub-contractor  by  the 
amount  of  a  note  executed  by  the  princiiMtl  contractor  to  him. 
and  discounted  by  a  bank,  though  the  note  still  be  h^d  by 
the  bank,  where  it  appears  that  the  contractor  is  insolTent 
and  the  sub-contractor  will  have  to  pay  the  note.  Id , 632 

4.  Notice  of  Intention  to  Claim  Lden — ^Additional  Work — ^Exten- 
sion of  Time. — ^Where  additional  work  or  material  is  not  only 
required  by  the  contract,  but  is  furnished  at  the  request  of 
the  owner,  it  will  extend  the  time  for  giving  the  statutory 
notice  of  an  intention  to  claim  a  lien.  Id 632 

5.  Notice  of  Intention  to  Claim  Lien — Sufficiency. — ^A  notice 
which  fails  to  state  the  amount  for  which  a  mechanics'  lien 
will  be  claimed  is  insufficient  Id 632 

6.  Personal  Judgment  —  Evidence. — Where  a  sub-contractor 
claimed  a  personal  judgment  against  the  owner  on  the  ground 
that  the  owner  made  a  binding  promise  to  pay,  evidence  con- 
sidered, and  held  that  the  chancellor  did  not  err  in  holding 
that  no  such  promise  was  made.  Id... 632 

MENTAL  CAPACITY— See  Deeds. 

MERGER— See  Judgment. 

MINERALS — See  Adverse  Possession. 

MINES — See  Master  and  Servant,  12— 

Provisions  of  Statute— May  Not  Be  Changed  by  Custom. — ^The 
provisions  of  the  statute  relating  to  mines  may  not  be 
changed  by  custom  so  as  to  impose  on  the  mine  owner  li- 
ability by  reason  of  such  custom,  when,  as  a  matter  of  fact, 
the  statute  itself  is  not  complied  with.  Palmer's  Admx.  t. 
Empire  Coal  Co. . ; 136 

MISJOINDER— See  Action. 

MISREPRESENTATION— See  Insurance. 

MISTAKE — ^See  Deeds;  Husband  and  Wife. 

MONUMENTS— See  Municipal  Corporations,  11. 

MORTGAGES— 

1.  Deed  Absolute  on  its  F^ce — ^Parol  Evidence. — ^In  the  absence 
of  an  allegation  of  fraud  or  mistake,  parol  testimony  is  ad- 
missible to  show  that  a  deed  absolute  on  its  face  was  exe- 
cuted to  secure  a  debt,  and  is  therefore  a  mortgage.  Castillo 
Y.  McBeath _  S82 
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2.  When  Conveyance  Declared  Mortgage— Doubt— When  a  doubt 
exists  as  to  whether  a  conveyance  is  a  deed  or  a  mortgage, 
that  doubt  will  be  resolved  in  favor  of  the  debtor,  and  the 
conveyance  construed  to  be  a  mortgage.  Id 382 

3.  Deed — Construction — ^Evidence. — A  mortgagor  of  a  two-ninths 
interest  in  a  tract  of  land,  being  unable  to  pay  the  debt  when 
due,  executed  to  the  mortgagee  a  deed  convejrlng  the  abso- 
lute title  to  all  of  the  land,  and  at  the  same  time  executed 
a  collateral  agreement  providing  for  the  redemption  of  the 
land  within  six  months  upon  payment  of  the  debt  and  inter- 
est, the  mortgagor  remaining  in  possession.  Held,  under  the 
evidence,  that  the  chancellor  properly  adjudged  the  deed  a 
mortgage.  Id. 382 

4.  Purpose  May  Be  Shown — ^Indemnity. — ^A  mortgage,  in  the  usual 
form,  purporting  to  secure  the  payment  of  a  sum  certain, 
may  be  shown  to  have  been  given  only  for  the  purpose  of 
indemnifying  the  mortgagee  against  loss.  Allen  v.  Shepherd....  760 

5.  Definition  of  Mortgage. — ^A  mortgage  is  a  security  incident  to 
the  legal  obligation  to  pay;  and,  whenever  the  obligation 
ceases,  the  security  must  cease  with  it,  since  there  can  be 

no  security  for  a  debt  which  has  no  legal  existence.  Id 760 

€.  Security  for  Debt. — ^A  mortgage  may  be  so  drawn  as  to  con- 
tain an  independent  agreement,  which  absorbs  the  original  con- 
tract; but,  in  the  usual  form,  a  mortgage  is  simply  a  collateral 

undertaking,  and  is  a  mere  security  for  the  debt.  Id 760 

7.  Ldmitation  of  Action — Contracts. — If  an  action  could  be 
brought  and  recovery  had  upon  a  mortgage  as  a  substantive 
agreement,  the  statute  of  limitations  applicable  to  written  con- 
tracts applies;  but  if  it  could  not  be  so  declared  upon  and  a 
recovery  had,  it  comes  within  the  five  years'  statute  of  "con- 
tracts not  in  writing,"  and  the  right  of  recovery  is  barred 
after  five  years.  Id. 760 

MUNICIPAL  CORPORATIONS— See  Bonds— 

1.  Cities  of  Sixth  Class — Street  Improvements— ^sessment  of 
Costs— Authority  of  Board  of  Trustees — Section  3706,  Ken- 
tucky Statutes. — Since  Section  3706,  Kentucky  Statutes,  au- 
thorizing the  original  improvements  of  streets  in  cities  of  the 
sixth  class  at  the  cost  of  the  abutting  property  owner,  does 
not  provide  that  payment  therefor,  when  the  ten  year  bond 
plan  is  not  adopted,  shall  be  made  in  cash,  it  is  within  the 
power  of  the  board  of  trustees  to  contract  for  the  work  either 
on  a  cash  basis  or  a  deferred  payment  plan,  and  it  is  no  de- 
fense to  an  action  by  a  contractor  to  enforce  a  lien  for  such 
improvements  that  a  bid  was  accepted  on  a  deferred  pay- 
ment plan.    Morgan  v.  Pigg & 

2.  Cities  of  Sixth  Class— Improvement  of  Streets— Lien  on  Abut^ 
ting  Property— Section  3706,  Kentucky  Statutes.^Under  Sec- 
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tion  3706,  Kentucky  Statutes,  street  Improvement  assessments 
are  secured  by  a  lien  on  the  abutting  property,  whether  made 
on  the  ten  year  bond  plan  or  otherwise.  Id 5 

3.  City  of  Sixth  Class — Indebtedness — Election  to  Incur. — ^In 
order  for  a  municipality  of  the  sixth  class  to  incur  an  in- 
debtedness for  a  public  lighting  system  under  a  vote  of  the 
people,  notice  of  an  election  for  that  purpose  must  be  given 
as  required  by  Section  3705  of  the  Kentucky  Statutes,  stating 
the  purpose  of  the  election,  the  amount  of  money  necessary 
to  be  raised  annually  by  taxation  for  an  interest  and  sinking 
fund  to  pay  the  proposed  indebtedness.  Barry  v.  Town  of  New 
Haven  60 

4.  Creation  of  Indebtedness. — ^Notice  of  Election. — ^A  notice  of 
an  election  under  Section  3705  of  the  Kentucky  Statutes  by 
a  municipality  of  the  sixth  class  to  incur  an  indebtedness  for 
a  public  lighting  system,  which  states  the  amount  of  the 
indebtedness  proposed  to  be  incurred,  the  purpose  of  the 
same,  and  which  specifies  "the  amount  necessary  to  be  raised 
annually  by  taxation  for  sinking  fund  will  be  $400.00,  and  the 
amount  of  money  necessary  to  be  raised  annually  for  interest 
will  be  $225.00  for  the  first  year,  and  $20  less  each  subse- 
quent year,"  is  sufficiently  specific  to  satisfy  the  statute.  Id.^    61 

5.  Election  Upon  Bond  Issue— Validity  of  Election. — ^Where  four 
or  five  legal  voters  voted  in  a  general  election  for  United 
States  Senator  and  other  officers,  and  left  the  voting  place, 
and  afterwards  returned  to  the  voting  place  and  voted  in  an 
election  upon  a  proposed  bond  issue  by  the  town,  the  action 
upon  the  part  of  the  voters  and  the  officers  of  the  election 
was  irregular,  but  did  not  invalidate  the  election  upon  the 
bond  issue.   Id 61 

6.  Creation  of  Indebtedness. — In  determining  whether  or  not  the 
proposed  indebtedness  to  be  incurred  by  a  municipality  for  a 
lighting  plant  will  exceed  the  constitutional  limit  of  three 
per  cent  of  the  taxable  property  of  the  town,  the  probable 
cost  of  maintaining  and  operating  the  lighting  plant  in  the 
future  cannot  enter  into  the  question;  the  constitutional  pro- 
hibition contemplates  a  present  and  not  a  future  indebtedness. 

Id 61 

7.  Town  Trustees — Quorum. — A  majority  of  a  quorum  of  a 
board  of  town  trustees  is  sufficient  to  take  action  unless  there 
be  some  other  rule  established  by  the  constitution  or  the 
charter.    Id 61 

£.  Ordinances — ^When  Not  Measures  for  Raising  Revenue. — Ordi- 
nances originating  in  the  board  of  aldermen  of  a  city  of  the 
second  class,  one  ordering  an  election  to  determine  whether 
an  indebtedness  should  be  incurred  by  the  city  and  its  b<Hid8 
to  that  amount  issued,  for  a  necessary  municipal  improve- 
ment, naming  the  amount  of  such  indebtedness  and  the  amount 
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to  be  raised  annually  by  taxation  to  pay  interest  on  the  bonds 
and  creates  a  sinking  fund  to  retire  them  at  maturity;  the 
other  passed  after  the  election,  declaring  the  result,  directing 
the  issuance  of  the  bonds  and  ordering  the  general  council  to 
thereafter  levy  and  collect  annually  a  tax  sufQcient  to  pay 
the  interest  on  the  bonds  and  create  a  sinking  fund  for  their 
retirement,  are  not  measures  for  raising  revenue  in  the  mean- 
ing of  Section  3060,  Kentucky  Statutes.  Consequently,  it  was 
not  necessary  that  they  first  be  introduced  in  and  passed  by 
the  city's  board  of  councilmen,  as  required  by  its  provisions. 
Central  Construction  Co.  v.  City  of  Lexington — 286 

9.  Ordinances  for  Raising  Revenue — What  Are. — Ordinances  of 
a  city  providing  merely  for  the  incurring  of  an  indebtedness 
are  not  measures  for  raising  revenue,  as  the  indebtedness  is 
to  be  paid  in  the  future  by  the  levy  and  collection  of  taxes  to 
be  thereafter  fixed  and  imposed  by  subsequent  ordinances. 
Bills  or  ordinances  for  raising  revenue  are  confined  to  such 
as  levy  taxes  in  the  strict  sense  of  the  word  and  do  not  em- 
brace bills  or  ordinances  for  other  purposes,  which  incident- 
ally create  revenue.    Id. 287 

10.  Publication  of  Ordinance  as  Notice  for  Election — ^What  Pub- 
lication of  Notice  Insufficient — ^Where  a  statute  providing  for 
the  holding  of  an  election  to  determine  whether  an  indebted- 
ness shall  be  incurred  by  a  city  of  the  second  class,  declares 
that  it  shall  be  done  by  publication,  in  the  official  newspaper 
of  the  city,  of  the  ordinance  calling  the  election  and  that 
"such  ordinance  shall  be  published  for  at  least  two  weeks 
Just  preceding  the  election,"  its  publication  for  only  nine  days 
Just  preceding  the  election  will  be  fatal  to  the  validity  of  the 
election.  The  requirement  as  to  notice  being  mandatory, 
whether  its  language  "at  least  two  weeks  Just  preceding  the  ^ 
election"  be  construed  to  mean  each  of  the  two  weeks,  run- 
ning from  Sunday  to  Saturday,  inclusive,  next  preceding  the 
week  in  which  the  election  is  held,  or  fourteen  days  Just  pre- 
ceding the  election  and  including  the  day  thereof,  under 
neither  computation  was  there  a  sufficient  publication  of  the 
ordinance  in  this  case.  Id 287 

11.  Territorial  Limits — Monuments  and  Lines. — ^Monuments  and 
plain  lines  of  location  must  generally,  in  determining  the 
extent  of  territorial  limits,  prevail  over  any  mere  acts  of 
user  or  attempted  Jurisdiction  by  the  municipal  authorities. 
Commonwealth  v.  Stahr. 388 

12.  Boundary  of  City. — The  corporate  boundary  of  a  city  cannot 
be  extended  or  altered  by  officers  or  employes  of  the  city 
performing  work  or  doing  other  acts  outside  of  the  city's  cor- 
porate limiU.   Id 389 

13.  Act  Through  Officers,— A  city  can  only  act  through  its  offi- 
cers, and  those  officers  cannot  bind  the  city,  unless  author^ 
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iaed  or  directed  by  law.  Bankers  Surety  Co.  t.  City  of  New- 
port   473 

14.  Officers. — For  the  reason  that  municipal  corporations  and 
their  officials  are  not  sui  Juris,  they  have  no  authority  to 
take  an  obligation  from  a  surety  of  any  otticial  for  any  failure 
less  than  a  faithful  discharge  of  the  duties  of  the  office,  nor 
the  right  to  impose  by  contract  any  duties  on  other  officials, 
so  that  a  breach  of  such  added  duties  would  avoid  the  bond. 
Id. 473 

16.  Roads— Street— Municipality— Duty  to  Maintain  as  Street. 
County  Road  in  Town  Limits.— Where  a  county  road  is  taken 
into  a  town  by  the  extension  of  the  town  limits  or  the  crea- 
tion of  the  town,  it  becomes  one  of  the  public  ways  of  the 
town  and  it  is  the  duty  of  the  town  to  maintain  it  as  a  street 
as  long  as  it  is  kept  open  by  the  town  as  a  public  way.  If 
the  town  desires  to  relieve  itself  of  the  obligation  to  main- 
tain this  public  way  as  a  street  it  may  by  appropriate  action 
reduce  the  town  limits  and  thereby  recommit  to  the  care 
of  the  county  as  one  of  the  public  roads  so  much  of  it  as 
lies  outside  the  town  limits;  or  it  may  be  closed  as  a  public 
way  of  the  town  unless  it  is  necessary  to  enable  the  people  of 
the  county  to  go  to  and  from  the  public  buildings  of  the 
county  situated  in  the  town.  Letcher  County  v.  Town  of 
Whitesburg  ..  $04 

16.  Ordinances — ^Uncertainty. — ^An  ordinance  of  a  town  prescrib- 
ing a  punishment  for  its  violation,  must  be  sufficiently  cer- 
tain as  to  the  portion  of  the  town  where  it  is  intended  to 
be  in  force,  that  persons  may  know  certainly  when  they  have 
violated  it,  or  else  it  is  void  for  want  of  certainty.  C.  &  O.  R. 
Co.  V.  Mellon,  Police  Judge. 738 

17.  Cities  of  Second  Class — Construction  of  Sewer — ^Tax — Ordi- 
nance Declaring  Improvement  a  Necessity — ^Acts  1910,  Chap- 
ter 53. — ^While  it  is  not  necessary,  under  Chapter  53  of  the 
Acts  of  1910,  for  a  city  of  the  second  class  to  pass  an  ordi- 
nance or  resolution  fixing  and  determining  in  advance  the 
amount  of  tax  to  be  levied  upon  the  lots  benefited  by  the  pro- 
posed construction  of  a  sewer,  yet  it  is  necessary  that  a  pre- 
liminary resolution  or  ordinance,  declaring  the  construction 
of  the  proposed  sewer  to  be  a  necessity,  and  setting  out  in 
general  terms  the  property  subject  to  the  payment  of  the 
cost  of  the  same,  shall  be  passed  before  any  ordinance  for 
the  construction  of  the  sewer  shall  be  passed.  City  of  New- 
port, &c.  V.  Lang 752 

18.  Street  Improvements — ^Assessment  for. — ^The  council  had  the 
power  to  adopt  an  ordinance  providing  for  the  improvement 
of  Barney  Avenue  from  Park  Boundary  Road  to  Alta  Avenue, 
extending  back  a  depth  of  378  feet,  the  work  to  be  done  at  the 
cost  of  the  owners  of  the  ground  within  the  boundary,  al- 
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thongh  a  part  of  the  boundary  was  outside  of  a  line  drawn 
at  right  angles  from  the  intersection  of  Barney  Avenue 
with  Park  Boundary  Road.  Englehard  y.  Ky.  &  Ind.  Con.  Co...  774 

MURDBRr~See  Criminal  Law;  Homicide;  New  Trial. 

NAMES— See  Business. 

NEGLIGENCE — See  Agency;  Animals;  Automobiles;  Carriers; 
Employers'  Liability  Act;  Master  and  Servant;  Personal  In- 
juries; Railroads — 

1.  Where  guard  rails  to  a  bridge  or  its  approaches  are  clearly 
necessary  for  the  safety  of  travelers,  a  failure  to  erect  or 
properly  maintain  them  is  actionable  negligence.    C,  N.  O. 

&  T.  P.  R,  Co.  V.  Dungan 36 

2.  Pleading. — ^While  negligence  may  be  pleaded  in  general  terms, 
yet  where  plaintiff  specifies  the  negligence  on  which  he  re- 
lies, his  recovery  is  limited  to  such  negligence.  Palmer's 
Admz.  T.  Empire  Coal  Co 130 

3.  Under  a  general  allegation  of  negligence,  any  negligence  may 
be  shown;  but  where  specific  acts  of  negligence  are  relied 
upon,  they  must  be  proved  as  alleged  to  sustain  a  recovery. 

L.  ft  N.  R.  Co.  V.  MitchelL 264 

4.  Actionable  Negligence — Proximate  Cause. — ^In  an  action  by  ap- 
pellee to  recover  damages  for  injuries  sustained  by  her 
through  the  negligence  of  the  appellant's  agent  in  putting,  or 
by  mistake  permitting  her  to  enter  an  automibile  not  owned 
or  controlled  by  appellant,  from  which  she  was  thrown  by  the 
negligence  of  the  chaulfeur;  as  her  evidence  conduced  to 
prove  that  her  injuries  were  received  as  stated,  in  either 
event  the  jury,  if  they  believed  appellee's  witnesses,  were  au- 
thorised to  find  that  the  negligence  of  appellant's  agent  was 
the  proximate  cause  of  her  injuries.  For  the  latter's  negli- 
gence, after  selling  her  a  ticket  entitling  her  to  ride  in  an 
automobile  to  her  home,  in  putting  appellee  in  the  wrong  ma- 
chine,  or  not  informing  her  of  taking  the  wrong  machine,  if 
he  knew  it,  concurring  with  that  of  the  chauffeur  in  letting  the 
machine  escape,  produced  the  injuries,  responsibility  for  both 
being  upon  appellant  It  is  a  well  settled  rule  that  the  master 
is  liable  for  injuries  of  which  his  servant's  negligence  is  the 
proximate  cause,  though  the  negligence  of  a  third  party  con- 
tributed to  cause  the  injuries.  Denker  Transfer  Co.  t.  Pogfa 818 

NEGOTIABLE  INSTRUMENTS— See  Banks. 

NEWLY  DISCOVERED  EnODENCE}— See  TrIaL 
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NEW  TRIALf— See  Criminal  Law;  Judgment;  Trial—  Page 

1.  Capital  Offense — ^Trial  for — Sejiaration  of  Jury — ^When  Ground 
for  New  Trial. — ^Where  on  the  trial  of  the  accused  under  an 
indictment  for  murder,  the  officer  in  charge  of  the  Jury  left 
eleren  of  them  at  night,  unattended  and  unguarded  from  in- 
trusion, in  the  room  of  the  house  where  they  were  boarded, 
and  took  the  twelfth  Juror  to  a  drug  store  two  or  three 
hundred  yards  distant,  and  permitted  him  to  remain  there  long 
enough  to  purchase  and  eat  ice  cream,  before  returning  with 
him  to  the  eleren  jurors  at  the  boarding  house;  and  on  yet 
another  occasion,  in  conducting  the  Jury  to  their  boarding 
house,  during  a  recess  of  the  court,  permitted  a  Juror  to 
straggle  at  a  distance  of  eight  feet  behind  the  other  eleven 
and  hold  a  conversation  with  an  outsider,  not  in  the  presence 
or  hearing  of  the  officer,  these  derelictions  of  duty  on  the 
part  of  the  latter  caused  such  a  separation  of  the  jury  as  to 
entitle  the  accused  to  a  new  trial.  Campbell  v.  Common- 
wealth   106 

2.  Opportunity  for  Interference  With  Jury — ^What  Commonwealth 
Must  Show. — ^Where  a  separation  of  the  Jury  has  been  aJowed 
by  the  officer  in  charge  of  them,  the  court,  trying  the  case^ 
cannot  afford  to  speculate  as  to  what  might  or  might  not 
have  been  done  by  evilly  disposed  persons  to  improperly  in- 
fluence the  verdict  of  the  Jury.  In  such  case  it  devolves  upon 
the  Commonwealth  to  show  that  such  separation  gave  no  op- 
portunity for  the  exercise  of  improper  influences  on  them. 

Id -. -  106 

3.  When  Incompetent  Evidence  Ground  For. — The  prejudicial 
effect  resulting  to  the  defendant  from  the  introduction  of  the 
books  in  question  being  manifest,  the  refusal  of  the  circuit 
court  to  grant  it  a  new  trial  by  reason  thereof  requires  the 
reversal  of  the  Judgment.    Louisville  Railway  Co.  v.  Kritzky  662 

NON-RESIDENCE — See  Attachment;  Judgment. 

NOTES — See  Judgment. 

NOTICE — See  Automobiles;  Insurance;  Mechanics'  Liens;  Muni- 
cipal Corporations;  Principal  and  Surety;  Public  Service  Cor> 
porations. 

NUISANCE— See  Landlord  and  Tenant 

1.  Adulterous  Relation — ^Acts  Proving  Existence  of— How  Shown. 
— ^Where,  with  the  knowledge  generally  of  other  people  of 
the  neighborhood,  a  man  and  woman  not  legally  sustaining  to 
each  other  the  relation  of  husband  and  wife,  and  conclusively 
shown  to  be  of  bad  reputation  for  chastity,  together  occupied 
the  same  house  for  seven  months,  and,  according  to  the  evi- 
dence, acted  at  times  in  such  a  lewd  and  vulgar  manner  as  to 
indicate  that  they  were  living  in  adultery,  such  conduct 
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NUISANCE— Continued—                                                                     Page 
stltuted  a  common  or  public  nuisance  in  the  meaning  of  the 
law.    Adams  v.  Commonwealth  76 

2.  What  Will  Constitute. — ^A  nuisance  per  se  is  any  act,  or  omis- 
sion or  use  of  property  or  thing,  which  is  of  itself  hurtful  to 
the  health,  tranquility  or  morals,  or  outrages  the  decency  of 
the  community.  Open  and  gross  lewdness,  or  whatever  openly 
outrages  decency  and  is  injurious  to  public  morals  is  a  mis- 
demeanor and  indictable  at  common  law.  Thus  the  living  to- 
gether of  a  man  and  woman  unmarried,  which  is  generally 
known  throughout  the  neighborhood,  is  sufficient  to  constitute 
open  and  notorious  lewdness,  without  proving  it  to  have  been 
in  a  street  or  under  the  immediate  observation  of  strangers. 
In  such  case  outward  indecency  is  not  a  necessary  element.  Id.    77 

OBSTRUCTION— See  Easements. 

OCCUPATION— See  Domicile. 

OFFICERS — See  Bonds;   Corporations;   Municipal  Corporations — 

1.  Salary  of  County  Officer — Duty  of  Fiscal  Court. — ^Where  the 
salary  of  a  county  officer  is  to  be  paid  by  a  county,  it  is  the 
duty  of  the  Fiscal  Court  to  fix  the  salary  of  such  officer  for 
each  year  of  his  term,  by  a  general  order  made  previous  to 
his  election.    Fox  v.  Lantrip.. 178 

2.  Salary  of  County  Officer. — ^If  the  Fiscal  Court  fails  to  fix  the 
salary  of  an  officer  before  his  election  to  the  term,  it  can  do 

so  by  an  order  made  after  his  election,  or  qualification.   Id 178 

3.  Where  Salary  of  County  Officer  Is  Not  Fixed  Before  His  Term 
— Power  of  Fiscal  Court — Gross  Sum  Allowed. — ^Where  the 
fiscal  court  has  failed  to  fix  the  salary  of  a  county  officer  be- 
fore his  election,  by  a  general  order,  and  for  the  first  year  of 
his  service  allowed  him  a  gross  sum,  a  like  sum  will  be  con- 
sidered his  salary  for  each  of  the  years  of  his  term  there- 
after, and  the  fiscal  court  has  no  power  to  increase  or  lessen 
it  for  any  of  the  succeeding  years  of  his  term,  provided  such 
sum  is  within  the  maximum  and  minimum  amounts  provided 

by  law.     Id - 178 

4.  To  Ascertain  Salary  of  School  Superintendent,  Where  Gross 
Sum  Is  Allowed  for  First  Year. — ^Where  there  has  been  no 
order  made  by  the  fiscal  court  fixing  the  salary  of  the  County 
Superintendent  of  Schools  before  his  election,  and  he  is  al- 
lowed by  said  court  a  gross  sum  for  the  first  year's  service  of 
his  term,  the  gross  sum  divided  by  the  number  of  pupil  chil- 
dren reported  by  the  census  in  the  county,  will  ascertain  the 
amount  per  capita  for  each  pupil  child,  and  will  be  a  basis 
upon  which  to  ascertain  his  salary  for  the  succeeding  years 

of  his  term.     Id 178 

OMITTED  PROPERTY— See  TaxaUon* 
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OPINIONS— See   Appeal.  Page 

OPTIONS— See  Landlord  and  Tenant 
ORDERS— See  Fiscal  Conrta. 

ORDINANCES See  Municipal  CorporationB. 

PAROL  CONTRACTS— See  Contracts. 

PAROL  EVIDENCE— See  Mortgages. 

PAROL  TRUSTS— See  Trusts. 

PARTIES — See  Appeal;  Contracts;  Deeds;  Partition;  Pleading. 

PARTITION— See  Tenancy  in  Common — 

Actions  for  Partition — Proceedings  and  Relief — Parties. — ^A 
▼alid  partition  of  land  may  not  be  had  unless  all  the  tenants 
in  common  are  before  the  court  when  the  decree  is  rendered. 
Burchett  v.  Clark  SSS 

PARTNERSHIP^See  Contracts — 

Insolvent  Partnership — ^Attachment  Against  Property  of — 
Fraud  in  Obtaining — How  Attached  Property  Should  Be  Dis- 
posed of. — ^Where,  in  an  action  against  an  insolyent  partner- 
ship and  the  members  of  the  firm,  an  attachment  was  levied 
upon  the  partnership  property  for  an  alleged  debt  sued  on  by 
the  plaintiffs,  and  it  was  made  to  appear  from  the  evidence 
that  the  plaintiffs  were  not,  in  fact,  bona  fide  creditors,  but 
silent  partners  in  or  part  owners  of  the  business  and  prop- 
erty of  the  defendant  partnership,  and  that  the  action  waa 
brought  and  attachment  procured  for  the  purpose  of  defraud- 
ing actual  creditors  of  the  latter,  the  Judgment  of  the  circuit 
court  dismissing  the  action  and  attachment  of  the  plaintiffs, 
and  applying  the  proceeds  of  the  attached  property  to  the 
payment  of  the  debts  of  other  attaching  bona  fide  creditors 
of  the  partnership,  according  to  priority,  properly  determined 
the  rights  of  the  parties.  Josselson  Bros.  v.  Butler  &  Lipsits^  229 

PASSENGERS — See  Carriers;   Railroads;  Street  Railroads;  Ver- 
dict. 

PASSWAY— See  Easements. 

PATENTS— 

Boundaries. — ^Where  established  lines  are  called  for  in  a 
clear  way,  and  where  to  follow  or  go  to  them,  would  do  no 
violence  to  other  surveys,  then  in  order  to  locate  a  line  as 
intended  by  the  patentee,  the  court  will  consider  the  estab- 
lished lines  called  for  in  the  patent  as  controlling.  Rock 
Creek  Property  Co.  v.  Hill 324 
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PAYMENT— See   Taxation.  Page 

PEDESTRIAN— See  Automobiles;    Street  Railroads. 
PERFORMANCE — See  Landlord  and  Tenant 

PERJURY— 

1.  Trial  Under  Indictment  for— Instructions. — On  the  trial  of  one 
indicted  for  false  swearing,  It  was  error  in  the  court  to  fail 
to  instruct  the  jury  that  before  they  could  conyict  the  accused 
his  guilt  must  be  established  beyond  a  reasonable  doubt  by 
the  testimony  of  two  witnesses,  or  of  one  witness  and  strong 
corroborating  circumstances.  Walker,  et  aL  y.  Commonwealth  111 

2.  Indictment  for— Improper  Joinder. — ^False  swearing  or  perjury 
is  not  an  offense  for  which  two  or  more  persons  can  be 
jointly  indicted.  The  offense  can  only  be  committed  by  an 
indiyidual  in  his  indiyidual  capacity.  The  crime  being  dis- 
tinct, several  persons  cannot  be  joined,  only  one  can  be  made 
defendant.     Id, 111 

PERSONAL  INJURIES — See  Conflict  of  Law;  Damages;  Landlord 
and  Tenant;  Master  and  Servant;   Negligence;   Railroads — 

L  In  a  suit  to  recover  for  personal  injury,  the  financial  circum- 
stance of  either  party  is  not  a  matter  for  consideration,  and  it 
was  not  error  to  refuse  to  admit  evidence  of  the  financial 
ability  of  the  injured  party  to  endure  the  loss.  Andonique  v. 
Carmen 164 

2.  Action  for — ^When  Question  of  Negligence  one  for  the  Jury. 
— ^Where,  in  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  there  were  but  two  witnesses  testify- 
ing, the  plaintiff's  testimony  being  to  the  effect  that  upon  his 
failing  to  grasp  the  handle  bar  of  a  street  car,  his  injuries 
were  caused  by  the  act  of  the  conductor  in  catching  and  hold- 
ing him  by  the  arm,  thereby  compelling  him  to  run  with  the 
car  and  when  released  by  the  conductor  to  fall  and  break  his 
leg;  and  the  testimony  of  the  remaining  witness  being  to  the 
effect  that  the  conductor  did  not  catch  or  hold  plaintiff  until 
after  he  had  grasped  the  car  and  failed  to  let  it  go  when  com- 
manded by  the  conductor  to  do  so,  and  that  plaintiff's  Injuries 
were  caused  alone  by  his  holding  to  and  being  dragged  and 
thrown  by  the  car;  the  refusal  of  the  trial  court  to  submit 
to  the  decision  of  the  jury  the  question  whether  plaintifTs 
injuries  were  caused  by  the  negligence  of  the  conductor  or  by 
his  own  negligence,  was  error.  Jonas  v.  South  Cov.  &  Cin.  St 
Ry.  Ca  171 

t.  Proximate  Cause — When  Question  for  Jury. — ^It  is  a  well 
settled  rule  of  law  that  what  is  the  proximate  cause  of  the 
injury  is  ordinarily  a  question  for  the  jury;  and  before  the 
court  can  take  it  away  from  the  jury  and  determine  it,  the 
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facts  must  be  such  that  fair-minded  men  ought  not  to  diif er 

about  them.  Denker  Transfer  Co.  v.  Pugh 819 

4.  Action  for — ^Verdlct. — ^Where  one  was  suffering  the  conse- 
quences of  an  injury  received  five  years  before,  but  not  to 
the  extent  of  incapacitating  him  from  service  or  lessening  his 
power  to  earn  money,  and  he  received  another  injury  from  his 
master's  negligence,  which  permanently  and  greatly  aggra- 
vated the  consequences  of  the  first  injury,  and  wholly  in- 
capacitated him  from  service,  rendering  him  dull  and  stupid, 
impairing  his  powers  of  speech  and  faculties  of  sight,  hearing, 
and  feeling,  incurred  medical  expense  of  $100,  and  lost  $400  in 
time,  a  verdict  of  $2,500  is  not  excessive.  L.  &  N.  R.  Co.  v. 
Winkler  844 

PERSONAL.  REPRESENTATIVES— See  Executors  and  Adminia- 
trators;   Guardian  and  Ward. 

PETITION — See  Master  and  Servant 

PLEADING — See  Carriers;  Conflict  of  Laws;  Ejectment;  Insur- 
ance; Judgment;  Jurisdiction;  Negligence — 

1.  Discretion  of  Trial  Court. — The  only  limitation  upon  the  dis- 
cretion of  the  trial  court  in  allowing  pleadings  to  be  filed  is 
that  they  must  be  in  furtherance  of  Justice,  and  must  hot 
change  substantially  the  claim  or  defense.   C,  N.  O.  &  T.  P. 

R.  Co.  V.  Dungan 36 

2.  Piling  Service  and  Withdrawal — Computation  of  Time. — 
Where  defendants  were  given  until  the  twenty-second  day  of 
the  term  to  file  their  answer,  and  they  tendered  it  on  the 
twenty-second  day,  they  were  in  time.  Combs  v.  Frick  Co 42 

3  Set-off  and  Counter-claim — ^Unliquidated  Damages. — Where 
plaintiff,  a  foreign  corporation  having  no  property  in  this 
State,  brings  an  action  upon  notes  given  for  machinery  sold 
by  it,  the  purchasers  may  interpose  by  way  of  recoupment  a 
demand  for  unliquidated  damages  arising  out  of  the  trans- 
action in  question.     Id 42 

4.  Motions — Striking  Out  Pleading  or  Defense. — Where  defend- 
ants having  failed  to  file  their  answer  within  the  time  pre- 
scribed by  the  Code,  were  put  upon  terms,  and  thereafter  ten- 
dered and  filed  an  answer  which  was  insufficient,  the  court 
had  power  to  strike  it  from  the  record.  Id 42 

6.  Evidence — ^Trial. — ^In  an  action  for  damages  for  the  death  ot 
a  coal  miner  caused  by  falling  slate,  under  an  allegation  of 
the  failure  of  the  defendant  itself  to  prop  the  roof  where  dece- 
dent was  working,  and  of  its  failure  to  furnish  decedent  a 
reasonably  safe  place  to  work,  evidence  of  defendant's  failure 
to  furnish  decedent  sufficient  props  and  caps  to  support  the 
roof  was  not  admissible;  and  where  this  issue  was  submitted 
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to  the  Jury,  the  trial  court  properly  granted  a  new  trial. 
Palmer's  Admx.  v.  Empire  Coal  Co 130 

^  Answer  and  Counter-claim — Caption. — An  answer  and  counter- 
claim should  be  so  denominated  in  the  caption,  but  if  the 
opposing  party  joins  issue  upon  it,  without  objection,  the  de- 
fect is  waived,  and  if  the  pleadings  state  facts  constituting 
it  a  counter-claim,  it  will  be  considered,  although  it  is  not  so 
denominated  in  the  caption.   Cherry  v.  Cherry 246 

7.  Demurrer. — ^A  demurrer  to  a  petition  cannot  enlarge  the  alle- 
gations of  the  petition  by  reciting  extraneous  facts  in  the 
demurrer.    L.  &  N.  R.  Co.  v.  Mitchell 254 

S.  Amendments — Substitution  of  Parties. — ^Where  an  action  to 
recover  damages  for  the  death  of  an  intestate  is  brought  by 
an  administrator  acting  under  a  void  appointment,  there  is  no 
suit  in  court,  and  nothing  to  amend;  hence  the  trial  court 
properly  refused  to  permit  to  be  filed  an  amended  petition 
tendered  and  offered  by  the  administrator  after  he  had  ob- 
tained a  second  and  valid  appointment,  after  the  expiration 
of  more  than  a  year  after  the  death  of  intestate.  Fentzka's 
Admr.  v.  Warwick  Construction  Co 680 

9.  Contracts. — If  a  party  desires  to  rely  on  a  written  contract  to 
support  his  action  he  should  set  it  up  in  his  pleading.  Thomp- 
son V.  Bversole 836 

PLEDGE — See  Judgment,  10. 

POLICY — See  Insurance. 

POSSESSION — See  Adverse  Possession;  Deeds;  Ejectment; 
Forcible  Entry  and  Detainer;  Wills. 

PRACTICE— See  Action;  Trial. 

PRINCIPAL  AND  AGENT— See  Agency— 

1.  Secret  Instructions — ^Effect  as  to  Third  Party. — Secret  or  pri- 
vate instructions  to  an  agent,  however  binding  they  may  be 
as  between  the  principal  and  agent,  can  have  no  effect  on  a 
third  person  who  deals  with  the  agent  in  ignorance  of  the 
instructions,  and  in  reliance  on  the  apparent  authority  with 
which  the  principal  has  clothed  him.  Stallings  v.  Carpenter 711 

2.  The  Relation — Estoppel  to  Deny  Agency. — ^Where  one  by  want 
of  ordinary  care,  induces  a  third  person  to  believe  that  another 
is  his  agent,  although  such  ostensible  agent  is  not  so  in  fact, 
such  one  is  bound  by  the  acts  of  the  apparent  or  ostensible 
agent;  liability  arises  for  the  acts  of  such  ostensible  agent 
not  because  he  is  an  agent  in  fact,  but  because  the  principal 
will  not  be  heard  to  deny  the  agency  to  the  injury  of  third 
persons  who  have  in  good  faith  and  in  the  exercise  of  reason- 
able prudence  dealt  with  the  agent  upon  the  faith  of  his  ap- 
parent and  ostensible  authority.    Roberts  v.  Akers 840 


Digitized  by  VjOOQIC 


920  INDEX.  [Vol.  162. 

PRINCIPAL  AND  SURETY—  Page 

1.  Contractor's  Bond— Notice  of  Claims  Unpaid. — ^Where  In  a 
contractor's  bond  the  obligee  is  required  to  withhold  pay« 
ments  from  the  contractor,  and  to  notify  the  obligor,  after 
he  has  notice  or  knowledge  of  the  fact  that  any  claim  for  labor 
performed  or  for  materials  or  supplies  furnished  the  con- 
tractor "remains  unpaid,"  the  words  "remains  unpaid"  apply 
only  to  claims  where  payment  has  been  demanded  and  either 
refused  or  neglected  for  an  uiireasonable  length  of  time.  Na- 
tional Surety  Company,  &c.  v.  Price,  &c 632 

2.  Contractor's  Bond — Notice  of  Claims  Unpaid — Eyidence. — ^In 
an  action  on  a  contractor's  bond  requiring  the  obligee  to  with- 
hold payments  to  the  contractor,  and  notify  the  obligor,  after 
he  has  notice  or  knowledge  of  the  fact  that  any  claim  for 
labor  performed  or  for  materials  or  supplies  furnished  the 
contractor  remains  unpaid,  evidence  examined,  and  held  that 
the  obligee  did  not  pay  out  money,  or  fail  to  notify  the 
obligor  within  a  reasonable  time  after  having  notice  or  knowl- 
edge of  the  fact  that  certain  claims  of  the  sub-contractors  re- 
mained unpaid.     Id 632 

3.  Contractor's  Bond — ^Attorneys'  Fees. — ^Where  a  contract  be- 
tween the  owner  and  the  principal  contractor  provides  "that 
the  contractor  shall  refimd  to  the  owner  all  money  that  the 
latter  may  be  compelled  to  pay  in  discharging  any  liens  on 
said  premises  made  obligatory  in  consequence  of  the  contract- 
tor's  default,"  a  bond  executed  by  a  surety  company  guaran- 
teeing the  faithful  performance  of  the  contract  by  the  con- 
tractor does  not  cover  attorney's  fees  incurred  in  resisting 
mechanics'  liens.    Id.  632 

PROBABLE  CAUSE — See  Malicious  Prosecution. 
PROCESS— See  Husband  and  Wife,  1;  Judgment,  7,  8,  11,  12— 

(Requisites  and  Validity  of  Warning  Order. — ^Although  Sectioii 
57  of  the  Civil  Code  permits  a  corporation  having  no  agent 
in  the  State  known  to  plaintiff  to  be  proceeded  against  b]r 
warning  order,  yet  in  view  of  Section  571,  Kentucky  StatuteB* 
requiring  all  corporations  to  designate  a  process  agent  and 
to  keep  an  office  in  this  State  wherein  a  process  agent  may  be 
found,  the  plaintiff  may  not  use  his  ignorance  as  a  refuge  and 
shut  his  eyes  to  the  truth,  and  refrain  from  inquiring  of  the 
Secretary  of  State  whether  the  corporation  has  designated 
a  process  agent,  and  in  good  faith,  make  affidavit  that  the 
corporation  has  no  agent  in  the  State  known  to  him.  Com- 
monwealth Land  &  Lumber  Co.  v.  Smith  -  14t 

PROFITS— See  Rent. 

PROOFS  OF  LOSS — See  Insurance,  16. 
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PROPERTY— See  Contract,  7,  8,  9;   Sales.  Page 

PROXIBfATE  CAUSE— See  Negligence;  Personal  Injuries. 
Publication— See  Municipal  corporations,  10. 
PUBUC  SERVICE  CORPORATIONS— 

1.  Water  Companies — ^Notice. — ^In  the  case  of  a  public  service 
water  company  it  is  a  reasonable  rule  to  refuse  service  if, 
after  notice,  a  water  bill  remains  unpaid.  In  such  event, 
however,  it  is  liable  in  damages  if  the  bill  rendered  is  unjust 
or  erroneous.  Louisville  Tobacco  Warehouse  Company  v. 
Louisville  Water  Company  478 

2.  Deprivation  of  Service — ^Damages. — ^The  consumer  deprived  of 
service  for  non-payment  is  not  entitled  to  recover  damages, 
if  the  bill  rendered  was  just  and  correct  although  he  may 
have  refused  payment  because  he  in  good  talth  believed  it 
was  unjust  and  exorbitant    Id. 478 

t.  Water  Companies— Evidence.— It  was  not  prejudicial  error  for 
the  court  to  reject  as  evidence  certain  receipted  water  bills, 
when  their  effect  was  only  cumulative,  and  they  could  have 
demonstrated  nothing  more  than  certain  facta  already  estab- 
lished and  virtually  admitted  as  true.    Id. 478 

PUNISHMBNT^See  Contempt. 

QUESTION  OF  FACT — See  Appeal. 

QUESTION  FOR  JURY — See  Animals;  Malicious  Prosecution;  Per- 
sonal Injury;  Railroads;  Street  Railroads;  Trial. 

QUORUM — See  Mimiclpal  Corporations,  7. 

RAILROADS — See  Carriers;  Conflict  of  Laws;  Damages,  2,  7,  8; 
Master  and  Servant;  Verdict — 

1.  Crossing  Accident — ^Right  of  Traveler  at  Private  Crossing  to 
Depend  on  Signals  for  a  Public  Crossing. — ^Persons  using  a 
private  crossing  who  are  in  the  habit  of  depending  upon  8ig« 
nals  required  to  be  given  for  a  nearby  public  crossing  are  en- 
titled to  the  benefit  and  protection  of  such  signals,  and  if 
the  company  fails  to  give  the  public  crossing  signals  and  the 
txaveler  at  the  private  crossing  is  injured  as  a  result  thereof, 
lie  may  recover  damages.  Thacker  v.  Norfolk  &  Western  Rail* 
way  Co. 887 

2.  Action  for  Personal  Injuries — Signals. — ^In  a  suit  to  recover  of 
a  railroad  company  for  personal  injury  occasioned  by  being 
struck  by  a  train  while  standing  on  its  station  platform,  if 
the  jury  believed  from  the  evidence  that  the  platform  was  an 
unusually  dangerous  one,  under  the  circumstances,  it  was  the 
duty  of  the  company  to  use  some  eftective  means  other  than 
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the  statutory  signals  to  warn  those  on  the  platform  of  the 
approach  of  its  train.  L.  &  N.  R.  R.  Co.  v.  Kenney's  Admr —  403 

3.  Negligence — Question  for  Jury. — ^It  is  a  question  for  the  Jury 
as  to  whether  the  defendant  was  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery.  Id 403 

4.  Fires — Instructions. — An  instruction  telling  the  jury  that 
"they  should  find  for  the  plaintiff  if  they  believed  from  the 
evidence,  either,  that  said  engine  was  not  equipped  with  the 
best  or  most  approved  screen  or  spark-arrester  in  practical 
use  and  in  perfect  order,  or  that  the  engine  in  question  was 
operated  by  defendant's  agents,  servants  and  employes  in  a 
careless  and  negligent  manner,  and  thereby  sparks  from 
said  engine  were  thrown  upon  the  house  which  was  burned, 
and  set  it  upon  fire  and  destroyed  it,"  was  not  objectionable. 

I.  C.  R.  Co.  V.  Scheible 469 

5.  Fires — ^Evidence. — ^Direct  evidence  is  not  indispensable  to  a 
recovery  in  this  class  of  cases.  Circumstantial  evidence  is 
equally  as  sufficient  as  direct  evidence  would  be  when  the 
circumstantial  evidence  connects  the  sparks  from  the  passing 
train  with  the  fire.    Id 469 

6.  Trespassers  Upon  Tracks. — One  is  not  licensed  to  travel 
longitudinally  upon  a  railroad  track,  because  the  public  road 
nearby  has  been  obstructed,  either  by  the  railroad  company, 
or  some  other  person,  and  is  thereby  made  inconvenient  to 
travel.  The  employees  of  the  railroad  company  are  not  re- 
quired to  anticipate  the  presence  of  persons  upon  the  track  of 

,  the  railroad,  except  at  public  crossings,  and  in  populous 
communities,  like  cities  and  villages.  L.  &.  N.  R.  Co.  and 
Wasioto  &  Black  Mtn.  R.  Co.  v.  Davis 672 

7.  Trespassers  Upon  Tracks — ^Lookout  Duty. — ^The  employees  of 
the  railroad  company  do  not  owe  a  trespasser  any  lookout 
duty,  and  only  owe  him  the  humane  duty  of  using  ordinary 
care  to  prevent  doing  him  injury,  after  they  shall  have  dis- 
covered his  peril.     Id 672 

8.  Youth  Fourteen  Years  Old  Riding  on  Freight  Train — ^Assist- 
ing in  Unloading  Light  FVeight. — ^It  is  neither  intrinsically 
hazardous  or  obviously  dangerous  for  a  youth  fourteen  years 
of  age  to  assist  in  unloading  light  freight  from  a  freight  car 
and  placing  it  on  depot  platform;  nor  is  it  necessarily  hazar- 
dous or  dangerous  for  such  youth  to  ride  on  the  caboose  of 
a  freight  train  or  to  be  permitted  to  do  so.  C.  &  O.  R.  Co.  v. 
Smith  74T 

9.  Injury  to  Youth  In  Riding  on  Freight  Train — ^Action  for  Dam- 
ages— Peremptory  Instruction. — In  an  action  for  damages  for 
injuries  to  a  boy  fourteen  years  old  resulting  from  his  be- 
coming frightened  and  jumping  from  a  caboose  of  a  freight 
train  upon  which  the  conductor  was  permitting  him  to  ride 
imder  his  agreement  to  assist  in  unloading  light  freight,  the 
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injury  to  the  boy  occurring  while  he  was  not  engaged  in 
handling  freight  and  his  riding  on  the  caboose  not  being 
necessarily  hazardous  or  dangerous,  there  should  have  been 
a  peremptory  instruction  to  find  for  defendant.  Id 748 

10.  Action  for  Personal  Injuries — ^Negligence. — ^Where  a  conductor 
on  a  freight  train  was  injured  while  in  the  performance  of 
his  duties  through  the  negligence  of  a  brakeman,  who,  in    . 
the  absence  of  the  conductor,  coupled  onto  the  train  a  car  with 

a  defectire  draw-head,  the  negligence  of  the  brakeman  was 
not  attributable  to  the  conductor,  although  the  conductor  was 
superior  in  authority  to  the  brakeman.  L.  &  N.  R.  Co.  v. 
Winkler  843 

11.  Employers'  Liability  Act. — ^Where  there  is  evidence  conducing 
to  support  the  averments  of  the  petition  constituting  grounds 
of  action  relied  on  for  recovery,  although  the  weight  of  the 
evidence,  both  numerically  and  in  probative  value,  may  be 
with  the  defendant,  the  evidence  is  sufficient  to  sustain  the 
verdict  of  the  Jury,  although  the  case  is  laid  and  practiced 
under  the  Federal  Employers'  Liability  Act    Id 843 

12.  Contributory  Negligence — ^Inspection. — ^Where  the  conductor 
in  the  line  of  his  duty  was  elsewhere  engaged,  it  can  not  be 
said  that  he  was  guilty  of  contributory  negligence  in  not  being 
present  at  the  time  a  defective  car  was  coupled  onto  the  train, 
or  in  not  personally  inspecting  the  car  before  it  was  coupled. 

Id 843 

RAPE— See  Criminal  Law,  4. 

REBUTTAL — See  Evidence. 

RECORDS— See  Appeal 

REFORMATION  OF  INSTRUMENTS— See  Deeds. 

RELEASE — See  Evidence,  6.       ^ 

RELIEF— See  Partition;  Trusts. 

REMAINDERS— See  Wills. 

REMEDIES — See  Fraudulent  Conveyances. 

RENT — See  Landlord  and  Tenant — 

What  Profits  Included — ^Royalties  From  Mines. — Where  a 
grantor  conveyed  land  to  his  sons,  and  provided  that  his 
wife  should  "receive  one-half  of  all  rents  from  off  the  place, 
from  all  resources  whatsoever,"  this  provision  held  to  in- 
clude royalties  from  mines.   Saulsberry  v.  Saulsberry 486 

RENUNCIATION— See  Wills, 
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REPAIRS — See  Landlord  and  Tenant  Pas» 

RBPT7GNANCT — See  Customs  and  Usages. 

RESCISSION — See  contracts. 

RESIDENCE — See  Domicile;  Judgment. 

RESTRAINT  OF  TRADE— See  Contracts. 

REVENUE — See  Municipal  Corporations;  Taxation. 

REVIEW— -See  Appeal. 

ROADS — See  Statutes;  Turnpikes  and  Toll  Roads. 

ROYALTIES— See  Rent. 

SAFE  PLACE  TO  WORK— See  Master  and  Servant. 

SALARIES — See  Schools  and  School  Districts;  Officers. 

SALES — See  Contracts;  Execution — 

1.  Delivery — ^What  Constitutes  —  Instruction. —  An  instnieUoB 
"That,  in  law,  there  is  a  delivery  of  property  by  a  seller  to  a 
purchaser  when  the  seller  places  the  property  at  the  dis- 
posal of  the  purchaser  and  relinquishes  to  the  purchaser  the 
control  and  right  of  control  of,  or  dominion  over,  the  pn^ 
erty  and  the  purchaser  takes,  or  accepts,  the  control  and  right 
of  control,  or  dominion,  over  the  property,"  correctly  defined 
delivery,  although  there  might  have  been  added  to  it  the 
words,  "Acceptance  need  not  be  by  words  but  may  be  by  act 
or  acts  of  the  purchaser."  Kentucky  Motor  Car  Co.  t.  Daren- 
kamp 219 

2.  Of  Personal  Property— Rights  and  Remedies  of  Purchaser 
After  Delivery  in  Case  of  Disagreement  as  to  Contract — 
When  no  definite  contract  has  been  made  for  the  sale  of  peip- 
sonal  property  and  there  is  disagreement  between  the  seller 
and  the  buyer  as  to  the  terms  of  the  contract  pending  which 
the  property  is  delivered,  the  buyer  has  the  right  to  reject 
it  or  to  accept  and  use  it  as  he  intended,  but  if  he  adopts  this 
latter  course  with  knowledge  of  the  difference  between  him- 
self and  the  seller  as  to  the  price,  he  must  pay  the  price 
charged  and  cannot  defeat  the  claim  of  the  seller  by  insisting 
that  he  bought  the  property  on  different  terms  or  at  a  different 
price.   Caldwell  &  Drake  v.  Cunningham 271 

2.  Rights  of  Purchaser  After  Delivery  When  There  Is  a  Differ^ 
ence  as  to  Contract  Price — Case  Stated. — ^*C"  ^negotiated 
with  "C*  and  "D"  for  the  sale  of  lumber,  but  no  definite  con- 
tract as  to  the  price  was  agreed  on,  "C"  understanding  that 
he  sold  at  one  price  and  "C"  and  "D"  understanding  that  ther 
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purchased  at  another  price.  While  this  condition  existed,  "C" 
shipped  the  lumber  to  "C"  and  "D"  with  an  invoice  stating 
the  price  as  he  understood  it.  "C"  and  "D"  objected  to  the 
price  but  used  the  lumber.  When  "G"  and  "D"  under  these 
circumstances,  accepted  and  used  the  lumber,  their  use  was 
an  acceptance  of  the  price  charged  by  "C."  It  was  the  mak- 
ing of  a  new  contract  between  the  parties.  Id 272 

SCHOOLS  AND  SCHOOL  DISTRICTS— See  Elections— 

1.  Graded  Schools — Election  of  Teachers. — The  Board  of  Trustees 
of  a  graded  school  may  at  any  time  in  the  calendar  year  elect 
teachers  for  the  ensuing  school  year  that  begins  in  the  year 
in  which  the  election  of  teachers  is  made.  So  that  teachers 
may  be  elected  in  January  to  teach  during  the  school  year  that 
begins  the  succeeding  July.   Wheeler  v.  Burke 14S 

2.  Establishment  of  Graded  School  District — Election — ^Adver- 
tisement— Hand  Bills — Sufficiency. — Copies  of  a  newspaper  ad- 
vertisement containing  a  county  court  order  calling  for  an 
election  to  be  held  at  a  certain  time  and  place  for  the  estab- 
lishment of  a  graded  school  district,  and  properly  posted  in 
five  conspicuo^is  places  for  the  required  time,  constitute  a  sub- 
stantial compliance  with  the  statute  requiring  the  display  of 
hand  bills  advertising  the  election.  Kelly,  &c.  v.  Board  of 
Trustees  Evarts  Graded  School €12 

3.  Establishment  of  Graded  School  District — Election — ^Advertise- 
ment— Hand  Bills — Not  Posted  by  Sheriff. — Where  notices  of 
an  election  to  establish  a  graded  school  district  are  posted 
as  required  by  the  statute,  it  is  immaterial  that  the  sheriff 
himself  does  not  post  them.    Id 612 

4.  Graded  School  District — ^Election — Petition — Description  of 
Boundary  Appended  After  Petition  Filed — Effect. — ^Where  in  a 
petition  for  an  election  to  establish  a  graded  school  district, 
the  description  of  the  proposed  boundary  and  site  for  the 
school  house  were  appended  after  the  petition  was  filed,  this 
fact  did  not  vitiate  the  petition,  where  the  effect  of  the  ap- 
pended descriptions  was  not  to  add  to  or  take  from  the  bound- 
aries set  out  in  the  petition,  but  merely  to  describe  with 
greater  accuracy  the  boundaries  contained  in  the  petition.    Id...  €12 

6.  Graded  School  District — ^Petition — ^Approval  by  Trustee — ^Evi- 
dence.— Held  under  the  evidence  that  a  petition  for  the  es- 
tablishment of  a  graded  school  district  was  approved  by  the 
trustee  of  the  subdistrict  affected,  in  compliance  with  Sec- 
tion 4464  of  the  Kentucky  Statutes.    Id 612 

6.  Graded  School  District — ^Election — Question  Propounded  to 
Voters. — ^In  an  election  for  the  establishment  of  a  graded 
school  district,  held,  under  the  evidence,  that  the  question 
"Are  you  for  or  against  the  graded  common  school  tax?"  was 
properly  propounded  to  each  of  the  voters.    Id 612 
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7.  Board  of  Education — Control  and  Disposition  of  School  fronds. 
— ^The  control  and  disposition  of  school  funds  by  the  Board  of 
Education  when  they  act  within  the  scope  of  the  statute  is 
entirely  in  their  discretion,  and  a  suit  by  citizens  seeking  to 
have  the  board  expend  the  money  received  from  the  Fiscal 
Court  in  certain  ways  or  on  certain  buildings,  will  be  dis- 
missed.    Spradlin  v.  Floyd  County  Board  of  Education €77 

8.  Board  of  Education — Rescission  of  Orders  Made  by  Board. — ^If 
the  Board  of  Education  makes  an  order  on  its  books  in  ad- 
vance of  its  application  to  the  Fiscal  Court  for  school  funds  in- 
dicating to  what  purpose  they  will  apply  the  funds,  they  may 

at  any  time  afterwards  revoke  this  order.    Id. 677 

9.  Taxes — ^Apportionment  Between  White  and  Colored  Schools. — 
Where  taxes  are  levied  by  a  graded  white  common  school  dis- 
trict upon  the  property  of  a  railroad  or  bridge  company  within 
such  district,  they,  when  collected,  must  be  apportioned  be- 
tween it  and  any  graded  common  school  for  colored  pupils 
having  the  same  boundary  as  the  white  district,  as  provided 

for  in  Section  4101,  Kentucky  Statutes.  Thornton  v.  White 796 

10.  Trustees  of  Graded  Common  Schools — ^Expenditures. — The 
trustees  of  a  graded  conmion  school  district  are  restricted  in 
the  expenditure  of  the  public  moneys  coming  to  them,  to  such 
purposes  only  as  are  authorized  by  the  laws,  governing  the 
management  and  control  of  the  schools.    Id 796 

11.  Truant  Officer — Payment  of  Salary. — ^A  graded  white  school 
district  having  the  same  boundary  as  a  graded  colored  school 
district,  can  not  employ  a  truant  officer  and  require  the  colored 
district  to  pay  any  part  of  his  salary,  although  he  may  have 
performed  service  for  both  the  white  and  colored  schooL  Id 796 

SELF  DEFENSE — See  Criminal  Law;  Homicide. 

SEPARATION  OF  JURY— See  New  Trial;  Trial. 

SERVICE — See  Constructive  Service. 

SERVICES— See  Contracts,  6. 

SET-OFF  AND  COUNTER-CLAIM— See  Pleading. 

SETTLEMENT — See  Contracts;  Damages. 

SEWERS — See  Municipal  Corporations. 

SICKNESS— See  Criminal  Law,  9. 

SIGNALS— See  Railroads. 

SITUS — See  Judgment 

SLANDER— See  Libel  and  Slander. 
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SPECIFIC  PERFORMANCE— See  Contracte. 
STARE  DECISIS— See  Courts. 
STATEMENT— See  Liens. 

STATUTE  OF  FRAUDS— See  Contracte— 

1.  Contracts. — The  Stetute  of  Frauds  (Section  470,  Subsection 
7,  of  the  Kentucky  Stetutes),  which  prohibits  the  bringing 
of  an  action  upon  an  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  .refers  to  a  con- 
tract which,  by  its  terms,  is  not  to  be  performed  within  a 
year,  and  which,  from  its  very  stipulations,  is  not  capable  of 
being  performed  within  a  year.   Nickell  v.  Johnson 620 

2.  If  a  contract  is  capable  of  being  performed  within  a  year  it 

is  not  within  the  Statute  of  Frauds.     Id 521 

3.  Subsection  4,  Section  470,  Kentucky  Statutes. — Subsection  4  of 
Section  470,  of  the  Kentucky  Stetute  of  Frauds,  which  pro- 
vides that  no  action  shall  be  brought  to  charge  any  person 
upon  a  promise  to  answer  for  the  debt,  default  or  misdoing  of 
another,  unless  the  promise  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  applies  to  actions  and  not  to 
defenses.   Drake  and  Morton  v.  Rowe « 646 

4.  The  Stetute  of  Frauds  does  not  make  oral  contracts  to  answer 
for  the  debt  of  another  person  invalid;  it  merely  prohibits 
the  bringing  of  an  action  upon  such  a  promise.  Id ^  647 

STATUTES — See  Customs  and  Usages;  Turnpikes  and  Toll 
Roads — 

1.  Amendment,  Revision  and  Codification. — By  Section  2  of  Chap- 
ter 114  of  the  Acts  of  1912,  it  was  sought  to  amend  Section 
661,  Kentucky  Statutes,  without  re-enacting  and  republishing 
same,  or  the  part  thereof  intended  to  remain  in  effect.  Held: 
that  the  Section  is  void  for  failure  to  conform  to  the  require- 
ments of  Section  51  of  the  Constitution.  Hall  v.  Clay,  Com- 
missioner of  Insurance 197 

2.  Construction — Effect  of  on  Subsequent  Cases. — When  a  stetute 
of  the  Stete  has  been  construed  by  the  Court  of  Appeals,  such 
construction  is  conclusive  in  all  subsequent  cases  to  which 
the   provisions  construed   must  be   applied.    Commonwealth 

by  etc.  V.  Intersouthem  Life  Insurance  Co ^ 228 

3.  Construction — ^Intention  of  Legislature. — Courts  cannot  add  to 
or  teke  from  the  words  of  a  stetute  to  give  effect  to  any 
supposed  intention  of  the  Legislature;  but  when  the  intention 
can  be  ascerteined  with  reasonable  certainty,  words  may  be 
altered  or  supplied  in  a  stetute  so  as  to  give  it  effect,  and 
avoid  any  repugnancy  to  or  inconsistency  with  such  inten- 
tion.    Commonwealth  v.  Stahr  388 
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4.  When  Court  May  Correct  Act. — ^When  it  is  manifest  upon  the 
face  of  an  Act  of  the  Legislature  that  an  error  has  been  made 
In  the  use  of  words,  the  court  may  correct  the  error  and  read 
the  statute  as  corrected  In  order  to  give  effect  to  the  obTious 
Intention  of  the  Legislature.    Id ^8 

6.  Public  Roads. — Sections  39  and  40  relating  to  the  construction 
of  turnpikes  owned  by  Individuals  or  corporations,  and  pre- 
Bcribing  the  tolls  to  be  charged  for  their  use;  and  constituting 
a  part  of  the  Act  of  1912,  entitled  "An  Act  defining  public  roads 
— ^Providing  for  their  establishment,  regulation  and  construc- 
tion, and  use  and  maintenance — Creating  the  ofCice  of  Road 
Engineer,  and  prescribing  the  duties  thereof  (Acts  1912,  p. 
309),  are  not  germane  to  the  subject-matter  contained  in  the 
title,  and  are  unconstitutional.  Burton  v.  Montlcello  &  Bum- 
side  Turnpike  Co. 787 

9.  Title — Constitutional  Law. — ^When  a  subject  foreign  to  the  title 
Is  Introduced  into  the  body  of  an  Act,  if  It  is  so  separate  and 
distinct  from  the  remainder  of  the  subject-matter  of  the  legis- 
lation that  It  may  be  omitted  without  affecting  the  otherwise 
valid  portions,  the  unconstitutional  part  will  be  omitted,  and 
the  remainder  allowed  to  stand.   Id . 788 

7.  Turnpikes  and  Toll  Roads— Tolls — ^Vehicles. — ^Under  a  statute 
prescribing  tolls  to  be  charged  for  the  use  of  turnpike  roads, 
and  exempting  certain  specified  vehicles  from  tolls.  It  is  not 
to  be  presumed  that  the  Legislature  Intended  to  exempt 
ftom  tolls  a  new  type  of  vehicle,  having  a  new  name,  but  per- 
forming the  same  service  that  was  formerly  rendered  by  a 
vehicle  named  in  the  statute.    Id 788 

STATUTES,  CODES  AND  CONSTITUTION  CITED  AND  CON- 
STRUED— 

KENTUCKY  STATUTES— 

Section   162   344 

Section  186d ., 473 

Section  199b,  subsec.  1,  2,  3,  5 ^ 773 

Section   210 236 

Section   466 : 266 

Section  468  771 

Section  470,  subsec.  4  ^ ^  646 

Section  470,  subsec.  7 ^ 520,  665 

Section   494   — _  269 

Section   571   ^^ 140 

Section   639    ^  665 

Sections  660,  681 197 

Sections  660,  667,  675,  680,  681 409 

SecUons  752.  753  ^ 409 

Section  768,  subsec.  5 37 
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Sections  786,  809  68 

Section   950   ^ 724 

Section  1136  103,  767 

SecUon   1158   266 

Sections  1162,  1164,  1169 123 

Section    1271    296 

Section  1393,  subsec.  2 ^ 320 

Section   1401    320 

Section  1409,  subsec.  13,  14 269 

Section  1459  564 

Section  1840  ^ 47 

Sections  1842,  1843 178 

Section   1906 616 

Sections  2021,  2024 316 

Section  2067 398 

SecUon  2121  741 

Sections  2121,  2122  505 

Section   2128 _..  236 

Section    2268 843 

Section   2292    665 

Section  2295 223 

Section   2297 62^ 

Sections  2505,  2506,  2510  236 

Section  2554  118 

Sections   2554-55-56-57-57a-57b-58-58a-59   ^ 159 

Section  2555  286 

Sections  2560-61-62-63-64-65-66-67-68,  subsec.  6 159 

Section  2739b  130 

Section   2833   ^ 774 

Section   3060 286 

Section  3105 752 

Section  3188  473 

Sections  3449,  3459,  3469a  197 

Sections  3588,  3588a,  3596  « 796 

Section   3697   60 

Section   3705   — 60 

Section    3706    5 

Section  3720b,  subsecs.  132,  143,  144,  185,  187,  189,  190 551 

Sections  3751,  3752  473 

Section  3896  316 

Section    3905    ^ 580 

Section   3948 47 

Sections  4020,  4023 ^ 658 

Section   4051a   725 

Section  4076d 140 

Sections  4099,  4100,  4101  796 

Section  4128 659 

Sections  4189,  4189c,  4189b,  4260,  4263  ^ 716 

Sections  4226,  4233  344 

Tol  162—30 
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Sections  4241,  4268,  4259,  4260  826 

Section  4260  491 

Section   4419    178 

Section  4426a  677 

Sections  4464.  4467  612 

Sections  4470,  4487  ~  796 

Section   4724    —  787 

SecUon  4828  ~  605 

Section  4828  771 

SecUon  4847  -  398 

Section  4848  320 

Chapter  79  —  668 

Chapter  113,  Art.  10 796 

CIVIL  CODE— 

Section  17  769 

Section  51,  Bubsecs.  3,  66  374 

Section  57  140 

Sections  57,  61  ^ 683 

SecUons  73,  76,  83,  86,  92  253 

Section  92,  subsec.  2  ^ 680 

Section   96   246 

SecUon   102   92 

Section  117,  subsec.  2  374 

Sections  118,  134 680 

SecUon   134   _    36 

SecUons  214,  228,  260 ^  374 

Section  340,  subsec.  4  443 

Section    344    ^^ 683 

Section   363   92 

SecUon   371   617 

Section  414  505,  6S3 

Section  419  ^ ^  374 

SecUon   426    ^ 542 

SecUon  462,  subsec.  1  464 

Section  490,  subsec.  2;  494,  subsec.  7  245 

Section  499  586 

Section   618   683 

SecUons  518,  620,  621,  622  332 

Section  660,  subsec.  6  374 

Section   690   874 

Section  732,  subsec.  33  374 

SecUon  739  825 

CONSTITUTION— 

SecUon  11  250 

,  Section   47   286 

Section  61 ' -♦197,  787 
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Section   55   » 134 

Sections  69,  61  118 

SecUon   117   387 

Section  157  60 

Section   161   178 

Section  196 592 

Section    202   : 409 

Section  236  178 

CRIMINAL  CODE— 

Section    124    123 

SecUon   184    250 

Section    240   498 

SecUon   244   ^ 106 

Section  251,  281  106 

SecUon   273   350 

ACTS— 

1883-4,  p.  70 lis 

1904,  p.  213 551 

1906,  p.   208   « 344 

1910,  Ch.  53,  p.  181  „ 752 

1910,  p.  269 106 

1910.    Ch.   103    197 

1910,  p.  296 286 

1912,  Ch.  114,  Sees.  2,  3,  4,  5,  p.  384  197 

1912,  Ch.  115,  Art.  2,  Sec.  5,  p.  396 228 

1912,  Ch.  115,  p.  389  632 

1912,  p.  309  787 

1912,  pp.  391,  395 825 

1912,  Ch.  15,  Art.  2,  Sec.  5.  p.  396 361 

1912,  Ch.  47.  p.  193 421 

1912,  p.  396  491 

1912,  p.  309,  Sees.  39,  40  309 

1914,  p.   94  - 134 

1914,  Ch.  7  549 

1914,  p.  338  564 

STREET  RAILROADS — See  Carriers;  Evidence — 

1.  Injury  to  Pedestrian — ^Failure  to  Look  for  Approaching  Car — 
Contributory  Negligence — Question  for  Jury. — PlalnUff,  after 
alighUng  from  defendant's  street  car,  passed  around  the  rear 
end  of  the  car,  and  in  attempting  to  cross  the  parallel  track, 
was  injured  by  another  car  approaching  thereon  from  the 
opposite  direcUon.  Held,  that  the  quesUon  of  plainUff' s  con- 
tributory negligence,  though  she  failed  to  look  for  the  ap- 
proaching car,  was  for  the  Jury.   Louisville  R.  Co.  v.  Kennedy  660 


Digitized  by  VjOOQIC 


932  INDEX.  [Vol.  162. 

STREET  RAILROADS— Continued—  Page 

2.  Parallel  Tracks — ^Duty  While  Approachlncr  Car  Stopped  to 
Discharge  Passengers — ^Reasonable  ControL — ^It  Is  the  duty 
of  the  motorman  on  a  street  railroad  car,  In  approaching  a 
car  stopped  on  a  parallel  track  for  the  purpose  of  discharg- 
ing passengers,  to  have  the  approaching  car  under  such  codt 
trol  that  it  may  be  stopped  at  a  moment's  notice.    Id. 669 

SUBMISSION— See  Elections. 

SUBMISSION  OF  CONTROVERSY— See  Contracts;  TriaL 

SUBMISSION  TO  JURY— See  Trial;  Verdict 

SUBSTITUTION— See  Pleading. 

SUICIDE — See  Insurance. 

SUPERSEDEAS— See  AppeaL 

SUPPORT— See  Deeds. 

SURPLUSAGE — See  Judgment. 

SYLLABUS— See  Appeal,  3. 

TAXATION — See  Corporations;  Domicile;  Municipal  Corporations; 
Schools  and  School  Districts — 

1.  Action  by  Revenue  Agent  to  Recover  on  Omitted  Assessment. 
— In  this  action  by  a  revenue  agent  to  recover  taxes  on  prop- 
erty omitted  from  assessment*  the  ruling  of  the  lower  court  in 
dismissing  the  proceeding  was  erroneous  in  view  of  the  rul- 
ing of  this  court  in  Commonwealth  v.  Ewald  Iron  Co.,  153 
Ky.,  116.   Commonwealth  v.  Standard  Oil  Co.  of  Kentucky 14f 

2.  Auditor  Refunding  Money  Collected  for  Taxes — Construction 
of  Section  162,  Kentucky  Statutes. — ^The  primary  intention  of 
Section  162  of  the  Kentucky  Statutes,  authorizing  the  Auditor 
of  Public  Accounts  to  refund  money  paid  into  the  treasury  for 
taxes  when  no  such  taxes  were  in  fact  due,  was  to  authorize 
the  Auditor  to  refund  to  officers  who  collected  taxes  due  the 
State  and  paid  more  into  the  treasury  than  was  in  fact  due 
ft*om  them;  it  was  not  Intended  to  authorize  the  Auditor  to 
correct  assessments  made  of  the  property  of  the  taxpayer 
and  refund  the  amounts  he  may  determine  are  due  them.  Bos- 
worth,  Auditor  v.  Metropolitan  Life  Ins.  Co., 344 

3.  Recovery  of  State  of  Taxes  Paid. — ^Taxes  paid  into  the  State 
Treasury  can  be  recovered  only  in  cases  wherein  it  is  ex- 
pressly permitted  by  Statute.    Id 344 

4.  Payment  to  Auditor  of  Taxes  Not  Due — Construction  of  Sec- 
tion 162,  Kentucky  Statutes. — Section  162  of  the  Kentucky 
Statutes,  which  authorizes  the  Auditor  of  Public  Accounts  to 
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isBue  his  warrant  on  the  treasurer  for  money  paid  into  the 
treasury  for  taxes  which  were  not  due,  does  not  authorize  the 
taxpayer  who  has  paid  a  greater  amount  of  taxes  than  he 
really  owed,  or  through  mistake,  to  appear  before  the  Auditor 
of  Public  Accounts  and  require  him  to  take  up  and  pass  upon 
the  merits  of  the  claim,  and  to  draw  his  warrant  on  the  treas- 
urer if  it  should  seem  to  him  the  tax  had  been  improperly 

paid.    Id.  , 844 

.5.  Action  by  Revenue  Agent  to  Recover  Taxes  on  Omitted  As- 
sessment— In  view  of  the  ruling  of  this  court  in  Common- 
wealth, By  etc.  V.  Ewald  Iron  Co.,  163  Ky.,  116,  that  of  the 
circuit  court  in  dismissing,  at  the  cost  of  the  revenue  agent, 
this  action  brought  by  him  to  recover  taxes  on  property 
claimed  to  have  been  omitted  from  assessment,  was  error. 
CoDunonwealth,  By  etc.  v.  Gold  and  Stock  Tele.  Co.,  etc 361 

6.  What  Not  Omitted  Property. — ^Property  that  has  been  under- 
valued by  the  owner  is  not  property  omitted  from  taxation 
within  the  meaning  of  the  statute.  American  Tobacco  Co.  v. 
Commonwealth «  716 

7.  Tax  Sale — Identification  of  Property. — ^To  uphold  a  tax  sale 
there  must  be  a  substantial  compliance  with  the  statute,  and 
the  proceedings  must  identify  the  property  with  reasonable 
certainty.   Hogue  v.  Gibson — : 813 

8.  Tax  Sale — ^Identification  of  Property — Sufficiency. — ^Where 
property  is  assessed,  sold  and  reported  in  the  wrong  name,  and 
is  described  as  being  located  in  the  wrong  precinct,  a  tax 
sale  of  such  property  is  invalid.    Id 813 

9.  Revenue  Agents — ^Powers  of. — Revenue  Agents  are  officers 
created  by,  and  their  duties  and  powers  prescribed  by,  the 
Statutes;  they  cannot  exercise  any  authority  unless  it  be  con- 
ferred on  them  by  the  Statute.  Commonwealth  v.  Columbia 
Trust  Co ^  826 

10.  Omitted  Property— Assessment. — ^An  action  in  the  name  of  the 
Commonwealth  upon  the « relation  of  an  Auditor's  Agent,  in- 
stituted under  Section  4260  of  the  Kentucky  Statutes,  to  retro- 
specitively  assess  omitted  property  for  taxation,  does  not  abate 
upon  the  expiration  of  the  term  of  the  Auditor's  Agent;   it 

.  may  be  continued  by  his  successor  in  office,  or  by  the  sheriff, 
or  by  any  other  officer  authorized  by  Statute  to  institute 
such  an  action.  Id 825 

11.  Revenue  Agents — Expiration  of  Term — ^Appeal. — ^An  Auditor's 
Revenue  Agent,  whose  term  expired  in  January,  1912,  is  with- 
out power  to  institute  an  appeal  in  1914,  from  a  Judgment  of 
the  circuit  court  entered  in  October,  1912.   Id 8^ 

TEACHERS — See  Schools  and  School  Districts. 

TENANCY— See  Landlord  and  Tenant. 
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TENANCY  IN  COMMON— See  Land;  Paitltion—  Page 

1.  Mutual  Rights,  Duties  and  Liabilities  of  Covenants— AdYene 
Possession. — ^A  tenant  In  common  may  hold  land  adyersely  to 
the  other  owners,  but  the  statute  of  limitations  wlU  not  begin 
to  run  until  notice  of  such  adTerse  holding  Is  given  to  the  ten- 
ants In  common  not  In  possession.  Burchett  y.  Clark 686 

2.  Mutual  Rights,  Duties  and  Liabilities  of  Co-tenanta— Actions 
Between  Co-tenants. — ^A  tenant  In  common  may  recover  Judg- 
ment for  his  undivided  interest  in  the  common  estate  In  eject- 
ment against  a  co-tenant  claiming  the  whole  estate  by  virtae 

of  adverse  possession  ripened  into  title.   Id 686 

TIMBER — See  Contracts. 

TIME,  COMPUTATION  OF— See  Pleading. 

TITLE — See  Constitutional  Law;  Ejectment;  Forcible  Entry  aad 
Detainer;  Statutes. 

TOLLS — See  Statutes;  Turnpikes  and  Toll  Roads. 

TORTS — See  Conflict  of  Laws;   Trials. 

TRANSCRIPT— See  Appeal. 

TRANSFER — See  Insurance. 

TREES — See  Contracts. 

TRESPASSERS— See  Railroads. 

TRIAL— See  Criminal  Law;  Instructions;  Pleading;  Verdict- 


Practice. — ^Where  the  instructions  to  the  Jury  have 
stricken  from  the  record,  the  only  questions  left  for  considma- 
tion  are  whether  the  pleadings  support  the  Judgment  and  the 
verdict  is  warranted  by  the  proof.  C,  N.  O.  &  T.  P.  Ry.  Co. 

V.   Dungan   36 

Credibility  of  Witness — Question  for  Jury. — ^In  a  common  law 
action,  tried  by  a  Jury,  the  credibility  of  a  witness  is  for  the 
Jury,  and  neither  the  trial  Judge  nor  the  Court  of  Appeals  has 
a  right  to  reject  the  evidence  of  a  witness  merely  because  his 
demeanor  on  the  stand  is  such  as  to  Induce  the  belief  that  he 

is  not  telling  the  truth.   Campbell  v.  Mobile  &  Ohio  R.  Co 68 

In  Actions  for  Tort  Where  Only  One  of  Several  Defendants 
Is  Summoned. — Section  363  of  the  Civil  Code  provides  that 
in  certain  actions  the  plaintiff  can  only  demand  a  trial  as 
to  part  of  the  defendants  upon  discontinuing  his  action  as  to 
those  not  served  with  process,  but  the  defendant,  if  he 
wishes  to  object  to  a  trial,  must  make  his  objection  in  seaaoQ* 
able  time,  and  if  he  falls  to  so  object,  he  cannot  thereafter 
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avail  himself  either  in  the  trial  court  oi^  In  this  court  ol  the 
benefits  of  the  code  provision.   Rosenberg  y.  Dahl 93 

4.  Pleading. — It  is  error  either  to  hear  evidence  or  submit  a 
case  on  a  cause  of  action  or  defense  not  relied  on  in  the 
pleadings.   Palmer's  Admx.  v.  Empire  Coal  Co 130 

6.  Taking  Case  or  Question  From  Jury — ^Inferences  From  Evi- 
dence.— It  is  the  peculiar  province  of  the  Jury  to  draw  infer- 
ences from  proven  facts.  C,  N.  O.  &  T.  P.  R.  Co.  v.  Veatch....  136 

6.  When  Verdict  Should  Be  Directed  by  the  Court — ^When  Ques- 
tion of  Negligence  Should  be  Submitted  to  the  Jury. — ^It  is  the 
province  of  a  Jury  to  pass  upon  and  decide  questions  of  evi- 
dence If  the  evidence  is  contradictory  or  conflicting;  but  it 
sometimes  becomes  the  duty  of  the  trial  court,  even  where 
there  is  evidence  both  for  and  against  the  party  seeking  a 
recovery,  to  enter  a  non-suit  or  direct  the  flndlng  of  the  Jury. 
This  duty  the  law  imposes  on  the  court  when 'the  evidence  as 
a  whole  fails  to  show  a  right  of  recovery  in  the  party  seek- 
ing it;  but  to  authorize  an  Instruction  as  in  case  of  a  non- 
suit, it  should  appear  that,  admitting  his  testimony  to  be 
true  and  every  inference  that  Is  fairly  deducible  from  it,  the 
plaintiff  has  still  failed  to  support  his  claim.  Jonas  ▼.  South 
Cov.  &  Cin.  St.  R.  Co 172 

7.  Separation  of  Jury. — ^Where  the  sheriff  and  one  member  of 
thd  panel  were  seen  standing  about  thirty-five  feet  from  the 
rest  of  the  Jury,  engaged  in  conversation,  held  that  such  sep- 
aration was  not  prejudicial  In  the  absence  of  a  showing  that 
they  were  discussing  the  case,  or  that  any  member  of  the 
Jury  spoke  to  or  was  addressed  by  any  outsider.  Deacon  v. 
Commonwealth   189 

8.  Submission  to  Jury. — ^Where  the  essential  facts  of  a  case  are 
uncontroverted  and  there  is  nothing  but  a  question  of  law  in 
the  case,  the  same  should  not  be  submitted  to  a  Jury.  Rock 
Creek  Property  Co.  v.  Hill  324 

9.  New  Trial — ^Newly  Discovered  Evidence. — ^A  new  trial  will 
not  be  granted  because  of  newly  discovered  evidence,  where 
very  little,  if  any,  of  the  newly  discovered  evidence  relied  on 
is  competent*  and  the  facts  alleged  are  not  sufficient  to  show 
that  the  evidence  could  not  have  been  discovered  prior  to  the 
trial  by  the  exercise  of  reasonable  diligence.  Fuson  v.  Com- 
monwealth      342 

10.  Pending  Case — ^What  Is. — ^The  return  of  a  verdict  finding  the 
defendant  in  an  indictment  guilty  and  fixing  his  punishment, 
does  not  terminate  the  case,  nor  does  the  entering  of  a  Judg- 
ment upon  the  verdict  finally  dispose  of  the  case;  the  indict- 
ment is  still  pending  until  the  expiration  of  the  time  given 
the  defendant  for  filing  a  motion  and  grounds  for  a  new  trial, 
which,  in  a  criminal  case,  may  be  done  at  any  time  before  the 
ending  of  the  term.   Brannon  v.  Commonwealth  350 
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11.  Condnct  of  Counsel— Argument. — Counsel  should  never  at- 
tempt to  get  before  the  Jury  matters  beyond  the  record  hav- 
ing no  real  bearing  upon  the  case,  merely  to  prejudice  the 
Jury;  and  while  one  act  of  such  impropriety  may  be  over- 
looked, if  the  court  properly  admonishes  the  Jury  not  to  re- 
gard it,  it  should  not  be  overlooked  where  he  persistently 
attempts  to  inflame  the  Jurors'  minds.   Knights  of  Maccabees 

of  the  World  v.  Shields  392 

12.  Argument  of  Counsel — Comments  Not  Supported  by  Record. — 
Where  a  lawyer,  in  argument  to  the  Jury,  makes  statements 
not  supported  by  the  record,  the  trial  Judge  should,  without 
waiting  for  objections,  promptly  reprimand  the  offending 
counsel,  charge  the  Jury  to  disregard  his  statements,  and  if 
the  comments  are  of  such  prejudicial  nature  as  improperly  to 
influence  the  Jury,  he  should  set  aside  any  verdict  rendered  in 
favor  of  such  counsel.    Id 3^2 

13.  Argument  of  Counsel. — In  a  suit  to  recover  on  a  policy  against* 
a  fraternal  insurance  company,  after  admitting  that  it  was  a 
fraternal  insurance  company  and  predicating  its  case  upon 
that  idea,  it  was  unfair  for  counsel  to  argue  to  the  contrary. 

14.  Argument  of  Counsel. — ^Argument  by  appellee's  counsel  that 
appellant,  a  fraternal  insurance  company,  "had  millions,  with 
its  home  in  Michigan,  and  referring  to  appellee  as  a  weeping 
widow,  and  in  need  of  money,  and  that  the  company  took 
money  that  would  buy  bread  for  her  and  the  little  oaes  and 
used  it  to  pay  officers'  salaries,  and  that  if  the  Jury  denied 
such  cry  and  wail  of  the  widow  as  had  been  heard  for  almost 
three  years,  they  would  turn  her  back  upon  her  husband's 
grave,  and  her  children  out  crying  for  bread,"  precluded  ap- 
pellant from  having  a  fair  trial,  and  after  such  argument, 
counsel  did  not  make  amends  by  telling  the  Jury  to  "put  the 
children  out  of  sight,  forget  them."  Id. 392 

15.  Employers'  Ldability  Act — In  cases  tried  in  the  State  courts 
under  the  Federal  Employers'  Liability  Act,  three-fourths 
or  more  of  the  Jury  may  return  a  verdict  L.  &  N.  R.  Co.  v. 
Winkler  S44 

TRUANTS — See  Schools  and  School  Districts. 

TRUSTS— See  Deeds— 

1.  Constructive  Trustee. — Where  property  is  impressed  with  a 
trust,  and  passes  to  a  devise  by  will,  or  to  an  heir  by  the  laws 
of  descent,  or  to  a  purchaser  for  value  with  a  knowledge  of 
the  trust,  or  to  a  purchaser  without  valuable  consideration. 
It  is  still  impressed  with  the  trust,  and  the  devisee,  heir,  or 
purchaser  is  a  constructive  trustee  for  the  beneficiary.  Taylor 
v.  Fox's  Executors 804 
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2.  Parol  Constmctlve  Trust. — ^Where  one  procures  a  testator  to 
devise  land  to  him,  upon  his  promise  to  hold  it  for  the  bene- 
fit of  another.  It  creates  a  parol  constructive  trust,  and  may 

be  enforced  In  equity  upon  parol  testimony.  Id. 804 

3.  Parol  Trust. — ^A  parol  trust  in  lands  will  not  be  enforced,  un- 
less it  shall  be  established  by  clear  and  undoubted  testimony, 
where  the  establishment  of  the  trust  will  be  contradictory 
to  written  instruments,  and  where  a  rational  doubt  is  left  In 
the  mind  of  the  court,  as  to  the  acts  of  the  one  alleged  to 
have  created  the  trust.    Id.  804 

4.  When  Equity  Will  Refuse  Relief  to  Claimant  of  Trust. — 
Courts  of  equity  will  refuse  relief  to  those  claiming  the  exist- 
ence of  trusts,  where  the  claim  is  old  and  stale,  and  the  acts 
of  the  parties  authorize  a  presumption  unfavorable  to  its  con- 
tinuance.   Id 805 

TURNPIKES  AND  TOLL  ROADS— See  Statutes— 

1.  Vehicles. — ^It  is  not  the  model  or  the  name  of  a  vehicle  but 
the  purpose  for  which  it  is  used  that  fixes  its  toll  charge  for 
using  a  turnpike  road  having  the  right  to  charge  tolls.  Burton 

V.  Monticello  &  Bumside  Turnpike  Co 788 

2.  Roads — Statutes — Stage  Coaches — ^Automobiles. — Under  a  statr 
ute  which  prescribed  tolls  to  be  charged  for  the  use  of 
turnpikes  by  "vehicles,"  "pleasure  carriages  or  hackney 
coaches,"  "stage  coaches,"  and  "traction  or  other  engines," 
but  failed  to  fix  a  charge  for  automobiles  using  the  turnpike, 
automobiles  will  be  classed  as  "stage  coaches,"  where  they 
are  used  by  a  stage  coach  line  in  the  place  of  stage  coaches.  Id.  788 

UNLIQUIDATED  DAMAGES— See  Pleading,  3. 

VACATION— See  Judgment. 

VAUDITT— See  Wills. 

VEHICLES — See  Automobiles;   Turnpikes  and  Toll  Roads. 

VERBAL  CONTRACTS— See  Statute  of  Frauds. 

^VERDICT — See  Appeal;  Criminal  Law;  Damages;  Personal  In* 
Juries;  Trial — 

1.  When  Court  May  Disregard.— ^Where  in  an  equitable  action  the 
court  submits  the  issues  to  a  Jury  merely  for  their  advlsiwy 
aid,  their  verdict  is  not  necessarily  conclusive,  and  the  court 
may  disregard  it.   Sellers  v.  Sellers  9 

2.  A  verdict  of  a  Jury  will  not  be  reversed  unless  it  is  clearly 
and  palpably  against  the  weight  of  the  evidence.   C,  N.  O.  & 

T.  P.  R.  Co.  ▼.  Dungan ....    86 
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3.  The  tAct  that  the  dangerous  property  leased  by  a  tenant  is 
worth  only  $850  does  not  show  that  a  yerdict  tor  $2,000  is 
excessive.   Andonique  v.  Carmen  154 

4.  When  Verdict  tor  $10,000  Not  Excessiye. — ^Where  a  passen- 
ger was  injured  in  a  railroad  accident  to  such  an  extent  that 
he  was  broken  in  health;  permanently  injured  in  his  lungs; 
his  neryous  system  broken  down;  his  eyesight  affected; 
his  speech  materially  changed;  the  upper  and  middle  lobes 
of  his  lung  consolidated,  which  may  lead  to  tuberculosis; 
his  heart  and  bowels  affected,  a  yerdict  of  $10,000.00  is  not 
excessiye,  although  no  bones  of  the  passenger  were  broken. 

L.  &  N.  R.  Co.  y.  Mitchell 253 

6.  Right  of  Court  to  Make  or  Direct  Correction  of  Defectiye. — ^It 
is  usual  and  proper  when  a  Jury  has  returned  a  yerdict  that 
is  merely  defective  in  form  for  the  court  to  send  them  back  to 
their  room  so  that  they  may  correct  it,  or  the  Judge  may,  If 
the  yerdict  is  a  substantial  response  to  the  issues,  correct 
informalities  in  it.    Gemert  y.  Straeffer's  Exor. 606 

VESTED  REMAINDERS— See  Wills. 

VOTERS— See  Elections. 

WAIVER— See  Liens. 

WARNING  ORDER— See  Attachment;   Judgment;   Process. 

WASTE — See  Landlord  and  Tenant. 

WATER  COMPANIES— See  Public  Service  Corporations^ 

WIDOWS— See  Employers'  Liability  Act. 

WILLS — See  Descent  and  Distribution;  Judgment,  18,  20 — 

1.  Construction — ^Intention  of  Testator — Situation  of  Testator  and 
Circumstances  of  Making  of  Will. — ^This  court  has  many 
times  written  that  in  the  exposition  of  wills  the  rule  above  all 
rules  is  that  the  intention  of  the  testator  shall  prevail.  In  this 
case  an  old  lady  making  her  home  in  her  declining  years  with 
a  granddaughter,  and  possessing  only  her  household  goods 
and  a  house  and  lot,  the  income  from  which  was  insufficient 
for  her  reasonable  maintenance,  made  a  will  devising  to  the 
grand-daughter  $300,  and  directing  that  at  her  death  the 
real  estate  be  sold  and  the  proceeds  divided  equally  among 
her  seven  children  or  their  descendants.  Held,  that  the  three 
hundred  dollar  legacy  was  a  charge  upon  the  real  estate.  Car- 
ter's Admr.  v.  Reynolds  3d 

2.  Construction. — ^The  words  "bodily  heirs"  used  in  a  will  or 
deed  are  words  of  limitation,  and  ordinarily  will  be  given  their 
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technical  meaning;  the  word  "children**  Is  a  word  of  pur- 
chase.   Bums  V.  Moseley  199 

8.  Construction. — ^But  when  the  words  "bodily  heirs'*  are  used 
In  a  win  Interchangeably  with  the  word  "children,**  and  it  Is 
apparent  that  the  word  "children"  was  used  In  the  primary 
sense,  and  the  words  "bodily  heirs**  were  descriptive  merely, 
they  will  be  construed  as  meaning  children,  and  therefore 
words  of  purchase  and  not  of  limitation.    Id 200 

4.  Construction — Designation  of  Derisees — Children — Classes. — 
A  general  devise  to  the  children  of  the  testator  Includes  a  child 
en  ventre  sa  mere  at  the  time  of  the  testator's  death.  Lamar 
V.  Crosby  320 

6.  Rights  and  Liabilities  of  Devisees  and  Legatees — ^Election — 
Time  for  Making  Election. — Section  2067  Kentucky  Statutes 
gives  the  survitring  husband  the  right  to  renounce  his  wife's 
wUl;  if  he  fails  to  renounce  within  one  year,  such  failure 
amounts  to  an  election  to  take  under  the  will,  as  does  like- 
wise the  institution  of  an  action  claiming  the  lands  devised, 
as  devisee  under  the  will.   Knut's  Guardian  v.  Knut 398 

6.  Construction  of — Life  Estate. — ^Where  a  testatrix  devised  to 
her  granddaughter,  in  trust,  a  portion  of  her  estate,  with  the 
provision  that  "all  the  balance  of  said  portion  to  be  paid 
over  to  the  Louisville  Trust  Company  and  held  by  said  com- 
pany in  trust  for  the  use  and  benefit  of  Ella  Bull  Snlvely 
during  her  life,  with  power  to  dispose  of  same  by  her  last 
will  and  testament,'*  this  gave  to  the  devisee  a  life  estate, 
with  the  power  of  disposition,  and  not  the  fee  in  the  estate 
covered  by  the  devise.    Snively's  Trustee,  et  al.  v.  Snlvely....  461 

7.  Construction  of— Life  Estate — Power  of  Dlspostlon.— When 
the  estate  is  devised  for  life,  either  expressly  or  by  necessary 
Inference  gathered  from  the  intention  of  the  testator  as  ex- 
pressed in  the  will,  the  power  of  dlsiK)sltlon  in  the  devisee 
will  not  convert  the  estate  into  a  fee;  but  if  the  devise  does 
not  specifically  or  by  necessary  Inference  create  a  life  estate, 
the  power  of  disposition  invests  the  devisee  with  the  fee,  and 
these  rules  apply  with  equal  force  whether  the  estate  is  given 
immediately  to  the  devisee  or  placed  in  the  custody  of  a 
trustee  for  his  benefit   Id 461 

8.  Contest — ^Preliminary  Proof  for  Propounders — Burden  of 
Proof. — ^When  the  propounders  of  a  will  have  proven  the  due 
execution  of  a  paper  not  irrational  in  its  provisions  nor  incon- 
sistent in  Its  structure,  language  or  details  with  the  sanity  of 
the  testator,  they  may  rest  their  case  without  introducing  any 
evidence  as  to  the  soundnes  of  mind  of  the  testator;  but  if  the 
will  is  so  irrational  or  Inconsistent  as  to  be  incompatible  with 
soundnes  of  mind,  the  Introduction  of  some  evidence  of 
mental  capacity  is  necessary  in  the  preliminary  proof  for  the 
propounders.  Bernert,  et  al.  v.  Straefter's  Ezor.,  et  al 605 
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9.  Ck>nte8t — ^Burden  of  Proof— Introduction -of  Ehridence.— When 
the  propounders  have  shown  the  statutory  execution  of  the 
paper  ai^d  also  the  soundness  of  mind  of  the  testator,  when 
the  appearance  of  the  paper  makes  necessary  evidence  of  this 
character,  they  may  rest  their  case  and  the  burden  of  prov- 
ing that  the  testator  was  of  unsound  mind  when  he  executed 
the  paper,  or  that  its  execution  was  procured  by  undue  in- 
fluence, shifts  to  the  contestants,  and  after  they  have  con- 
cluded their  evidence  the  propounders  may  introduce  further 
evidence  in  contradiction  or  rebuttal  of  the  evidence  offered 

by  the  contestants.  Id. MS 

10.  Contest — ^Instruction  as  to  Execution  of  Paper. — An  instruc- 
tion telling  the  Jury  that  they  should  find  the  paper  to  be  the 
will  unless  they  believed  that  when  it  was  "signed"  by  the 
testator,  he  was  of  unsound  mind  or  under  undue  influence, 
was  not  prejudicial  in  this  case;  but  it  is  better  practice  to 
use  the  word  "executed"  in  place  of  the  word  "signed."  Id 60S 

11.  Contest — ^Evidence. — ^In  a  will  contest  it  was  not  error  to  ex- 
clude evidence  tending  to  show  a  parol  agreement  by  which 
the  testator  promised  to  give  to  the  contestants  certain  prop- 
erty, when  it  appeared  that  subsequent  to  this  parol  arrange- 
ment a  deed  was  made  conveying  to  him  the  property  without 
any  limitations  or  restrictions.    Id 606 

12.  Vested  Remainders. — ^A  devise  to  one  for  life,  and  at  his 
death  to  his  children,  then  living,  and  those  which  may  be 
bom  to  him  thereafter,  creates  a  vested  remainder  at  the 
death  of  the  testator,  in  the  children  then  living,  and  a  vested 
remainder  in  each  one  of  those  bom  thereafter,  as  they  come 
into  being.  Williamson,  et  al.  v.  Maynard,  et  al 726 

13.  Life  Estates — Contingent  Remainders. — A  devise  to  one  for 
life,  and  at  his  death  to  his  heirs,  creates  a  contingent  re- 
mainder in  the  heirs,  because  one  cannot  have  heirs  until 

he  is  dead,  and  it  is  uncertain  who  his  heirs  may  be.  Id 726 

14.  Vested  Remainders. — ^A  vested  remainder  passes  upon  the 
death  of  the  remainderman  to  his  heirs,  or  to  his  vendee  or 
devisee.    Id ^ 726 

15.  Remaindermen — Uncertainty. — The  uncertainty  as  to  whether 
or  not  the  remainderman  will  live  until  the  termination  of 
the  particular  estate,  upon  which  the  enjoyment  of  his  estate 
depends,  does  not  make  his  interest  a  contingent  one.  Id. 726 

16.  Construction — ^Intention. — The  Intention  of  the  testator  as  to 
when  an  estate  is  to  vest,  is  the  rule  by  which  to  detemiine 
when  it  does  vest,  and  this  is  to  be  determined  by  the  terms 
used,  and  the  rules  established  by  the  adjudications  of  the 
courts  for  construing  devises.    Id 726 

17.  Possession— Remainders.— The    present    capacity     of    taking 

possession,  if  the  possession  was  to  become  vacant,  distin- 
guishes a  vested  from  a  contingent  remainder.    Id 726 
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18.  Ck^nstruction. — ^As  a  xule  of  construction,  the  worda  of  the 
testator  should  be  taken  as  expressing  his  meaning,  unless  it 
shall  appear  from  the  context,  or  from  his  will  taken  as  a 
whole,  that  he  does  not  use  such  words  in  their  generally  ac- 
cepted meaning.   Id 726 

19.  Contingent  Remainders. — ^A  contingent  remainder  is  one 
limited,  so  as  to  depend  on  some  event  or  condition  which  is 
dubious  or  uncertain,  and  which  may  never  happen  or  be 
performed.     Id.  72G 

20.  Vested  Remainders. — ^A  vested  remainder  may  be  created  in 
property  devised  to  an  executor  for  the  use  and  benefit  of 
certain  persons,  if  the  devise  has  the  other  essentials  neces- 
sary to  create  a  vested  remainder.  Id 726 

21.  Requisites  and  Validity — Form  and  Contents  of  Instrument — 
When  Signed  "At  the  End." — ^Kentucky  Statutes  468  requires 
a  will  to  be  signed  at  the  end  or  close  thereof.  Held  a  sub- 
stantial compliance,  where  a  will  was  written  on  a  sheet  of 
legal-cap  paper,  and  there  not  being  room  at  the  bottom  of  the 
sheet  for  the  testator's  signature,  he  wrote  his  name  on  the 
ruled  line  which  runs  from  the  top  to  the  bottom  of  the  paper 
near  the  left  margin,  the  name  being  written  thereon  be- 
ginning at  the  bottom.  There  was  a  small  space  above  his 
name  as  written,  that  is,  between  his  name  and  the  extreme 
left  margin  of  the  sheet,  but  this  was  not  so  unreasonable  a 
blank  space  as  to  render  the  signature  insufficient   Graham 

V.    Edwards   771 

WITNESSES— See  Appeal;  Contempt;  Criminal  Law;  Evidence; 
Trial. 

WOMEN— See  Elections. 

WORDS — See  Statutes. 

WORDS  AND  PHRASES— 

"Acceptance"— Ewing  v.  Citizens  Nat  Bank. 551 

"Assessment  Ins.  Co."— Nat.  Benefit  Ass'n  v.  Clay. 409 

"Assumed  Risk" — Burton  Const  Co.  v.  Metcalfe 366 

"Certification"— Ewing  v.  Citizens  Nat  Bank 551 

"Check"-^Ewing  v.  Citizens  Nat.  Bank 551 

"Children"— Bums  v.  Moseley,  199;  Lamar  v.  Crosby. 320 

"County  Officer"- Pox  v.  Lantrip 178 

"Delivery"- Ky.  Motor  Car  Co.  v.  Darenkamp 219 

"Employe"— L.  &  N.  R.  Co.  v.  Walker's  Admr. 209 

"Exception" — Phil.  Life  Ins.  Co.  v.  Famsley's  Admr 27 

"False  Pretense" — Commonwealth  v.  Tidwell Ill 

"Gotten  By"— Bruce  v.  Scully 296 

"Gross  Negligence" — Burton  Const  Co.  v.  Metcalfe 366 

''Hand  Bill"— -Kelly  v.  Bd.  Trustees  Evarts  Graded  School  Dist  612 
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"Heirs  of  Body" — Burns  v.  Moseley 199 
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